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KKOHCTUTYLIMOHHOE NpaBo

[paBo byayLiero B cdepe KOHCTUTYLIMOHHOW MOJIENIU NPaB YenoBeKa
The Law of the Future in the Field of the Constitutional Model of Human Rights

Banentuna BuktopoHa Komaposa,
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Annomauus. Ha ocHoge aHanu3a KOHCMumyyuoHHslx mekcmos cmpan Coopyxcecmea Heszasucu-
Mmbix Tocydapcme ebLsaea0mcs aJileMeHmMbl NePCneKmueHOU KOHCMUMYYUOHHO-NPAB080Ll Modenu
npas uesnogeka, KOMoOpPYyo agmop onpedesisiem Kak 00NOJHUMENIbHOE HANOIHEHUE NPABOMOUUAMU
CO0ePHCAHUS KOHCMUMYYUOHHBIX NPA8 U c800600, 06HOBIeHUE CYyULeCM8YULUX MEXAHUZMO8 UX
peanuzayuu, 2§ApaHmMupoO8aAHHOCMU U 3AWUMbL, YUUMbLEAIUee KOHCMUMYUUOHHO 3aKPenIeHHble
OauMCcHUe U OdbHUE Yeal, 3a0aull, UeHHOCMU U Npuopumemst pazgumus obujecmea u zocydapcmed.
IToduepkugasn obuHocms 3adau cmparn Codpyicecmsa, 3akpenieHHblx 8 e20 Ycmase u Konuyenuyuu
JdanvHetiwezo pazsumus CHI' 2020 2., edurcmeo obwetl 6a306801l coyuanucmuueckoll KOHyenyuu
npas uenogeka 01 ecex cmpan Coopyscecmad, agmop Ha OCHOBAHUU AHANUZA KOHCMUMYUUOHHO20
3aKpenyieHUs Npas Ho8020 NOKOJIEHUS, 8bI38AHHBIX 00CMUNCEHUAMU 8 Chepe HAYUHO-MeXHUUECK020
npoepecca u 6uomedUyUHbL, NPUXOOUM K 8b1800Y 0 HAUUUU 06Well meHOeHYUU 8 3aKPenieHUU KOH-
CMUMYYUOHHO-NPABOBOLL MOOENU NPAB UeN08eKA — NONbIMKU COANAHCUPOBAMb MeXCOY UEeHHOCMbIO
yesi08eKa, e2o npas u ceob00, u koHuenyueil 0bwecmeeHHo20 6.1aza.

Kntoueeste cnoea: koncmumyuusi, CHI, npaso 6ydyuezo, KOHCMumyyuoHHas Modesib Npas ueso-
8eka, UHPOPMAYUOHHblE U YUPPOBble NPAsa, Npasa 4esiogeka 8 cdhepe buomeouyUHbL

Abstract. Based on the analysis of the constitutional texts of the countries of the Commonwealth of
Independent States, the elements of a promising constitutional and legal model of human rights are
identified, which the author defines as additional filling of the content of constitutional rights and
freedoms with powers, updating existing mechanisms for their implementation, guarantees and pro-
tection, taking into account constitutionally fixed near and far goals, tasks, values and priorities of
the development of society and the state.

Emphasizing the commonality of the tasks of the Commonwealth countries enshrined in its Charter
and the Concept of further development of the CIS in 2020, the unity of the common basic socialist
concept of human rights for all Commonwealth countries, the author concludes, based on the anal-
ysis of the constitutional consolidation of the rights of a new generation caused by achievements in
the field of scientific and technological progress and biomedicine, that there is a common trend in the
consolidation of constitutional and legal models of human rights: attempts to balance between the
value of a person, his rights and freedoms, and the concept of the public good.

Keywords: Constitution, CIS, law of the future, constitutional model of human rights, information
and digital rights, human rights in the field of biomedicine
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KOHCTHTyuHOHHo-npaBOBoe CTaHOBJIEHUE T'OCy-
napcTB — wieHoB CHI' o6HapyXuBaeT o61ue
4epTHI ¥ TeHJEHIWH, OOIHOCT Iiejiel Ha dTalle ero
co3zanua — comtacHo YcraBy CHI'. CerogHa oHO
OT/IMYaeTca eIMHCTBOM 3a/,a4 U IPHOPUTETOB B pe-
IIeHUY COBPEMEHHBIX BEI30BOB, UTO IIPOAUKTOBAHO
HeOOXOIMMOCTBIO ITPABOBOTO €IMHEHNUS FOCYIAPCTB,
MIpeAIOJIararlero COrJIaCOBaHHOCTD U cOaaHCH-
POBaHHOCTh IOPUANYECKUX HOPM, AEeUCTBYIOIINX Ha
TEPPUTOPUH IaHHBIX CTpaH'.

B Konnenuuu ganpHemero passutua Cogpy-
skecTBa HesaBucumeix ['ocyzapcers ot 18.12.2020
ToJ4yepKuBaeTcA 1esb JajJbHeHIIero pa3BuTUA U
cOMMKEHN HAITMOHAJIBHOTO 3aKOHO/IaTeIbCTBA 3a-
WHTEepecoBaHHBIX ToCyAapcTB — yyacTHHUKOB CHI' B
pa3InIHBIX chepax MHOTOCTOPOHHETO COTpyAHIYe-
CTBa Ha OCHOBeE OOIeNNPU3HAHHBIX IPUHIIUIIOB U
HOPM MeXXJyHapoAHOIo IIpaBa.

Ve HTUYHOCTh TPaBOBLIX CUCTEM I'OCYZapCTB
CHI ocHOBBIBaeTcs Ha OOIIUX KOHCTUTYIIMOHHBIX
LIeHHOCTAX. LJeHHOCTH, co3/laHHbIe YCUINAMY OHOTO
HapoZa ¥ OpraHW4decKy BKIIOUeHHEIE B chepy KU3HU
Zpyroro Hapoza, — UCTOYHUK pa3BUTHA U IIporpec-
ca®. JIOTIOJIHUM: He TOJIBKO I/ OfHOM OT/JebHO B3-
TOU cTpaHbl — /151 Becero CoppyxectBa. Ob1meil ries-
HOCTBI0, 3aKpeIJIeHHOU BO BCeX KOHCTUTYI[MOHHBIX
TexcTax cTpaH CofpyKecTBa, ABaAeTCA IJeHHOCTh
YeJI0BeKa, ero rnpas U cBo6oz. OueBUIHO, YTO IPABO
Oyzy1ero, 6mmKaias v ajneKas ero mpaBoBas MO-
JieJTb, 3aKJIaZIbIBAIOTCS CEroOAHA M OasHpyIOTCsA Ha TeX
LIEHHOCTAX U IPUOPUTETaX, KOTOphle YCTaHOBIEHbI
Kak akTaMu CoJpy>ecTBa, Tak U HallUOHAJIbLHBIM
3aKOHOZATEeNbCTBOM. KOHCTUTYIIMOHHEIE peOPMEI,
TIPOXOAAIINE B MCCIeAyeMBbIX CTpaHax, B IIOJTHOU
Mepe OoTpakaloT nepedpopMaTHpPOBaHNE MOJUTHKU
B cdepe IpaB yesoBeKa, BRICTPAUBAHUE ee ITepCIlek-
TUBHOU MOZie/!, YIUTEIBasA BBI30BBI COBPEMEHHOCTHU
u 6J1ara Hay4HO-TEXHUYECKOTO TIporpecca’.

[lepcriekTMBHAA KOHCTUTYLIMOHHO-IIpaBOBas
MOZieJlb IIpaB yesoBeka, 10 MHEHUIO aBTOPa, BKJIIO-
qaeT B ce6s JOTIOTHUTETbHOE HAIIOJTHEHHUE TIPABO-
MOYMAMH COZep>KaHUA KOHCTUTYIIMOHHBIX IIpaB U
cB00071, OOGHOBJIEHUE CYIECTBYIOIINX MEXaHU3MOB UX
peanusaiuy, rapaHTHPOBAHHOCTH U 3aIIUTHI, yINTHI-
Barolllee KOHCTUTYIIMOHHO 3aKpeIUIEHHBIE OIMDKHYE
U Jja7bHUe Leny, 3a/ja4y, IIeHHOCTU U IPUOPUTETHI
pa3BUTHA OOIECTBA U TOCYAAPCTBA.

Tak, KOHCTUTYIIOHHBIE OCHOBBHI IIPaB YesjoBeKa
B Poccuy He M3MeHWIMCH B ITpoljecce KOHCTUTYLIU-

Komaposa B. B.
lpaso bynywiero B chepe
KOHCTUTYLIMOHHO/ MOJeN NPaB YernoBeka

OHHOU pedopmbl 2020 T., €CT pacCMaTPUBATh UX
C HOpPMaTUBUCTCKUX MO3ULIMH, ITIOCKOJIbKY IIepBas
rnaBa u BTopad rinasa Koncturyuuu Poceun, ux
3aKpeIVIAoIIas, U3MeHEHUSIM B GOpMe TTOTIPaBOK
He moziBepKeHbl. OZIHAKO B 06IIecTBeHHYIO chepy
u chepy SKOHOMUKH Kak 6a3y a 3aKperieHus
MMPaBOMOYMH KOHCTUTYIIUOHHBIX IIPAB YeJ0BeKa U
MeXaHW3MOB UX peaju3aliuu ObUIN BHECEHBI CyIile-
CTBEHHbIE, Ha B3IVIAZ aBTOpPA, MONpPaBKU. B yacTHO-
CTH, TTOSIBWJIMCH HOBBIE II€JTH, 33/IaY¥ U TIPUOPUTETHI
Pa3BUTHA roCcylapCcTBa U 0b1iecTBa, 0653aHHOCTH
OpPTaHOB U JOIKHOCTHBIX JIUTL Ty OIUYHOMN BIACTH,
WHCTUTYTOB IPa)XIaHCKOTO 06IIecTBa U GOPMBI UX
peanu3anuy B OTPacjieBOM 3aKOHOAATENbCTBE, KOC-
BEHHO peryaupyrolye IepcleKTUBHYIO MOJeb IIpaB
yesoBeka. KoHcTuryinonHo sakperieHsl B 2020 1.
HOBHIE CyOBHEKTHI, UMEIOIITME TIPIMOe OTHOIIIEHNE K
($bOPMUPOBAHMIO TOTUTUKY, HOPMATHBHOMY 3aKpeT-
JIEHUIO U MeXaHU3MYy peajr3aliiu [paB yejoBeKa.

VIMeHHO MHCTUTYTHI TPAXKJaHCKOTO 00IeCTBa,
B YACTHOCTHU YTIOJITHOMOYEHHBIN 10 ITpaBaM 4eJio-
Beka B Poccutickoit ®eznepariyui, OTKIMKHYINCH HA
W3MEHUBIIINECS 10/l BMIUSTHUEM COBPEMEHHBIX BBI-
30BOB MeXaHU3MBbI 3aIUTHI IPaB YejoBeKa KakK Ha
HaIllMOHAJBHOM, TaK U Ha MeXAyHapOoJHOM YPOBHE.
VIMeHHO 11Oz 3TU0N YIIOMTHOMOUYEHHOI'O MHCTUTYThI
rpakJJaHCKOTO 00IllecTBa Hayaau paspabaTriBaTh
HOBYIO MO/IeJIb HallUOHAJIbHOM 3alIUTHI IPaB Yeso-
BeKa, 6a30BbIe TPUHITUTIBEI KOTOPOU OBUTH 03ByYEHBI
YO THOMOYEHHBIM TI0 TIPaBaM 4esoBeKa. «MEI cero-
[THsI BMECTE C MHCTUTYTaMH IpaXkIaHCKOTo 06IecTBa
BBIpabaThiBaeM HOBYIO MO/IeJIb HAl[MOHAIbHOM 3a-
IITUTHI TIPAB YeI0BeKa. MBI BOCIIPUHSIA Y BHEIPWITH
B CBOE 3aKOHOZIATENLCTBO BCe JIyUliiee, BhIpaboTaH-
HOe MeXX/IyHapOZHOU MPaKTUKOM U 3aKpellIeHHOe BO
BCeX MeXAYHapOoAHBIX HopMax. MBI cerofHs HeceM
OTBETCTBEHHOCTH 3a TO JIy4lliee, YTO BHIpaboTaHo
MeXAyHapOAHBIM COOBIIeCTBOM, OTBEYaeM U OyzeM
3TO COXpaHATh», — cka3ayua T. H. MockanbkoBa,
BBICTyTIas Ha MIeHapHOM ceccuu popyma «Coobitie-
cTBO»".

HoBasa MexgyHapogHas apXUTeKTypa 3alluThl
MpaB yejoBeKa Heob6XoAuMa, U, 0 MHEHUIO YITOJI-
HOMOYEHHOTO0, «JJ0JKHA COOTBETCTBOBATh CEMU
TIPUHITUTIAM:

— ToJIUTHUYecKas HeUTPaJTbHOCTD;

— 6Ge3baphepHas mpaBo3aliuTHas cpeia (cBoboa-
HBIH JIOCTYTI TOCYAAPCTB-yYaCTHUKOB U UX TPaXKJaH
K MeXaHu3MaM 3alUTHI IPaB, a Tak:Ke HEBO3MOX-

Komaposa B. B. NMpasosoe npoctpaHcTeo CHI — HekoTopsle acnekTsl Teopuu ctaHosneHus // Hayuxbie Tpyabl C3UY

PAHXWIC. T. 14. Buin. 2 (59). C. 119—127.

Komaposa B. B. HTepHauMoHanusauma MHCTUTYTOB U LLeHHOCTel aeMokpaTtum // IHTepHauMoHannsaumusa KoHCTUTYLM-

OHHOrO MpaBa: COBpeMeHHble TeHAeHUMM : MoHorpadus / nog pea. H. B. Bapnamosoit n T. A. Bacunbesoi. M. : UM

PAH, 2017. C. 168.
rymaHuTapHbix Hayk. 2023. N¢ 1 (21). C. 115—120.

URL: https://tass.ru/obschestvo/16224941.

Komaposa B. B. MNpasosoe npoctpaHctso CHI™: npasa uenoBeka B ycnoBusix Undposmsauuu // Teopus u npaktka coumo-

MockanbkoBa coobuimna, uto B Poccun cozpfaeTtcs HoBas Mofenb 3alinThl npas Yenoseka. 02.11.2022, 11:51 //
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HOCTb OTPAaHUYEHUS JOCTYIA K 3TUM MeXaHU3MaM
I10 MTOJIUTUIECKUM MOTHUBAM);

— pasHOOOpa3ue MpaBO3aLINTHBIX MEXaHIU3MOB
(BO3MOXKHOCTB rOCyZJapCTB U UX TPaKJaH BEIOMPATh
ONITUMAaJIbHBIE JJI HUX MeXAYHAapOAHEIE IIPaB03a-
IIUTHBIE MEXaHU3MbI ¥ OZHOBPEMEHHO BO3MOXKHOCTb
ydeTa B paboTe TaKUX MEXaHU3MOB HAI[MOHAIBHBIX
0CcOGEHHOCTEH TOrO WJIM MHOTO FOCYyZapCTBa);

— paBHOIIpaBUE U B3aNMHOE YBaKeHVe UHTe-
PECOB roCyZapcTB — YYaCTHUKOB MeXIYHAPOAHBIX
[IpaBO3aIIUTHBIX OPraHU3aALN;

— MaKCHMaJIbHO€ IIPEeACTaBUTEIbCTBO U KOJI-
JIEKTUBHOE pellleHre HanuboJsiee 3HaYNMBIX BOIIPO-
coB (MCKJIIOUeHHe CUTyal[uii, Kora Ipy NpUHATHN
pellleHr B IPaBO3alUTHON CTPYKType ZOMUHU-
PYeT I'pyNIIoBast HO3UIUSA OTENIbHBIX [OCYAAPCTB —
CeroZiHs BUAUM TaKoe IOJIO’KEeHUeE Bellleil B paboTe
CIT4 OOH);

— pasBUTHE MeXAYHAapPOJHOU pernoHaJIbHOU
[IPaBO3alINTHON cHCTEMEI (TI0OIIpeHE IIPOLIeCCOB
PErHMOHaIbHOM NHTErpaliiii roCcyZapcTB 10 IPU3Ha-
HUIO U 3alUTe [IPaB YejoBeKa);

— pacmupeHHe NPaKTUKU ABYCTOPOHHEIO
MeXYHapOAHOTO COTPYAHUYECTBA B 3al[UTe [IpaB
yesioBeKa (MIOOoIIpeHre Pa3BUTHA JBYCTOPOHHETO
B3aNMOZECTBUA HallHOHAJIbHBIX OPTaHOB U CTPYK-
TYP, 3aHUMAIOIINXCS OOIPeHNEM U 3aLIUTON IIPaB
YesI0BeKa)»’.

BHezpeHue nndpoBbIX THHOBALMH BO Bce 061a-
CTH 4eJIOBEYeCKOH JiesITeIbHOCTH, XapaKTepHoe I
ctpad CozpyKecTBa Ha COBPEMEeHHOM 3Talle, KaK
CO3J]aeT HOBbIe BO3MOXKHOCTH /JIJIs1 pealu3any KOH-
CTUTYLIIMOHHBIX (OCHOBHBIX) IIPaB U CBOOO/ Yesro-
BeKa, TaK ¥ GOpMUPYET HOBBIE PUCKU U Heollpeze-
JIEHHOCTH, UMEIOIINE CyIleCTBEHHOE 3HaYeHre /IS
MIPUHATHSA 3aKOHOATEIbCTBA B 3TOH 06sacTH, obec-
reveHys1 6€30I1aCHOCTH U 3aIIUTEI IPaB K HHTEPECOB
JINYHOCTH, OOIIlecTBa U rocyzapcraa. Ilosapasercs
HOBas colMaabHas peaJbHOCTh, ¥ HA CTAIUU ee CTa-
HOBJIEHHUS B IPAaBOBOM IIPOCTPAHCTBE KAXKJOTO U3
CyBepeHHBIX 'OCYZIapCTB ¥ Ha 0011eM IpaBOBOM IOJIE
ctpaH Coapy:kecTBa Liesecoobpa3Ho BHIpaboTaTh
o611Ire MOAX0ABI U 3aJI0XKUTh BO3MOKHOCTH OOILETO
6yayIero.

Pa3BuTHe HayYHO-TEXHUYECKOI'0 IIpOTrpecca U
BHeZIpEHUeE ero B IIOBCeJHEBHYIO KU3Hb 03HAMEHO-
BaJIO IIOSIBJIEHME HOBOT'O TIOKOJIEHUS IIPAB YeI0BeKa,
BKJIIOYAIOIIETO B ceOsI HOBBIE aClIEKTHI pealn3anun
JINYHBIX, COLIUAIbHO-9KOHOMUYECKHX, OTUTHIEeCKUX
paB. B 0CHOBHOM MX HOPMAaTHUBHOE 3aKpelvleHre
IIPOUCXOAXUT HOPMaMU OTPaC/IeBOr0 3aKOHOATeNb-
CTBa, OZHAKO €CTh U UCKJIIOYEHUS — IMOJHATHE Ha

5

KOHCTUTYIITUOHHBIY YPOBEHBb OTZAEIbHBIX 3JIeMeH-
ToB. Kak mpaBuio, 3To 11esu, 3ala4y rocyapcraa
¥ 06513aHHOCTY OPTaHOB BJIACTU B HOBHIX cdepax,
KOHCTUTYIIMOHHOE 3aKpeIlleHle KOTOPHIX SIBJISEeTCS
OCHOBO¥1 /I/iA pa3paboTKH U TIPUHATHA OTPACIEBOTO
HOPMaTHUBHOT'O PeryJupOBaHNsl, BUJOU3MeHEHUS
yKe IeMCTBYIOIMX TPaBOBHIX MeXaHU3MOB IIOCpe/-
CTBOM IIOIIPABOK B JIeICTBYIOIIee 3aKOHOJATEIbCTBO.

ViccesyeM KOHCTUTYIMOHHBIE OCHOBHI ITepCIiek-
TUBHOM MOJie/i IIPaB ueJioBeKa B KOHCTUTYITMOHHBIX
aktax CozppyxectBa HezaBucumeix ['ocyzapcTs.

Ha pasHbIx sTanax pa3sutus crpad CoapykecTBa
Hesasucumsbix ['ocyzapcTs, B ToMm uucie u Poccuii-
CKOTO I'OCyZ,apCTBa, IpaBa yejloBeKa IoyJay pas-
JINTYHOE JOKTPUHAJIBHOE TOTKOBAHME U KOHCTUTY-
LIIMOHHOE 3aKpeIlUieHle, TOCKOJIbKY UX pealbHoe
cofiepKaHue OBIIO TECHO CBA3aHO C PA3IMYHBIMU
dakTopamu (bopMoOii TpaBiIeHU, TOTUTHIECKUM
PEXXUMOM, TOCIIOICTBYIOIEH B 06IECTBE UEO0-
jorueii u T.4.). CoBepuIeHHO CIIpaBeAJnBO MUCAJ
B. A. JlebeneB 0 TOM, 9YTO MOXKHO TOBOPHUTD O COITHA-
JIUCTUYECKOM KOHIIETIUY TTpaB U cBO6O/ UeioBeKa 1
rpakganrHa’. OUeBH/IHO, YTO 3Ta COLUATUCTUYECKAS
KOHIIenus OblTa XapaKTepHa /it Bcex crpan CHI.

HeiHe feticTByONME KOHIEIUY TIpaB U CBOOO/
yeJioBeKa U rpakJaHUHa B rocyzapctBax Coapyxe-
ctBa HesaBrcuMbIX ['0CyZapCcTB OCHOBAHKI Ha OBIINX
HayvajiaX, HO UMeIOT CBOM OCOGEHHOCTH, U TIPEXE
BCEro B KOHCTUTYIIMOHHOM 3aKpeIUIeHUMU.

Oco6eHHOCThIO KOHCTUTYLIMOHHOM MOZIETH 3a-
KpeIUleHus ITPaBOBOT0 CTaTyca yejoBeKa SABJsAeTcs,
KakK y»e YIIOMUHAaJI0Ch, 3aKpeIlieHe HOBBIX IIPaB —
pe3y/ibTaT pa3BUTUS MHPOPMAIIMOHHO-TEXHOIOTH-
YeCKOU COCTaBJIAIOIIEN 06IEeCTB COOTBETCTBYIO-
LIUX TOCYZIapCTB, UX CTPEMJIEHHE COOTBETCTBOBATh
MeXIyHapOoAHBIM HOpMaM, 3aKPeIUISIOIINM HOBbIE
mpaBa B cdhepe nHGOPMAIMOHHBIX TEXHOJIOTUM, 6110-
MeAUIIUHEL U JP.

[Toxa He o4YeHb SICHBI KOHTYPBI HEKOTOPBIX HOBBIX
IIpaB YeJioBeKa U, KaK CJIe[ICTBHUE, UX 3aKpelUIeHre Ha
KOHCTUTYLIMOHHOM YPOBHE, B CBSI3U C YeM BO3HUKAET
BOIIPOC U O JOCTATOYHOCTU (MM HEZOCTAaTOYHOCTH)
TPaAUIIMOHHBIX KOHCTUTYIIMOHHO-IIPABOBHIX CPE/ICTB
ZUJ1S1 3aIIUTHI 9TUX TIPaB.

B ycnoBUAX pacmvpsA0Ierocs UCI0Ib30BaHUA
rOCyZIapCTBOM IIMPPOBBIX TEXHOJIOTUH U UCKYCCTBEH-
HOT'0O MHTEJUIEKTA KaK GaKTOpa MOBHIIEHUs 3bdeK-
TUBHOCTHU €r0 JesITeJIbHOCTU B paMKaX peajusaliuu
KOHIIETI[UU «XOPOIIEro YIIpaBleHusI» — obpasija
pasyMHOM HMOJUTUKHU, TIpoliecca CTabWiIn3anuu u
06beIMHEeHMA, B3AMHOTO JOBEPHUs TOCyjapcTBa U
ob1iecTBa, OOIIECTBEHHOTO 370POBbS U YCTOUYU-

TaTbsiHa MockanbkoBa Ha3Bana ceMb npuHUMNOB HOBOW Me)K,D,yHapO,D,HOIZ APXUTEKTYpPbl 3aLlUNTbl NpaB YesioBekKa.

05.03.2024, 16:50 // URL: https://ombudsmanrf.org/press_centre/news/505fb4f6-d4cd-45c4-a05f-1c28692ee80b.
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TpaHchopMauum : yuebHoe nocobue / nog ped. B. A. Nle6egesa. M. : Mpocnexr, 2021 ; Jle6eges B. A. KoHuenuus npas u
cBobop yenoBeka v rpaxaaHnHa Kak afieMeHT 0TeYecTBEeHHOMo KOHCTUTYLMoHan3Ma // KOHCTUTYLMOHHOE U MyHULK-

nansHoe npaso. 2015. N2 12. C. 3—8.
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f"" 3 KomapoBa B. B.

BOT'O Pa3BUTHA rOCyJapCTBa, 00IIeCcTBa U YeI0BEKa,
KaK GaKTOp IIeJIOCTHOCTU U CIVIOYEHHOCTH, BKJIFOUAs
IOPUJMYECKUH U OTUYECKUH aclIeKTHI, BEDXOBEHCTBO
3aKOHa U IeMOKpaTuu, TpebyeTcs epeocMbICIe-
HHUeE YCTOSABIIUXCA, U, Ka3aJI0Ch ObI, HE3BIOIEMBIX
TIOHATHM, B TOM YHCJIE U B cpepe MPaBOBOTO CTaTyca
yesioBeKa, pOpM M MEeXaHU3MOB ero peajansanuy,
obs3aHHOCTEH MyOIMYHOM BJIacTH B 0603HAUEHHBIX
pamKax’.

ITprMepsl — IIpaBa YeIoBeKa B cdepe UCII0Ib30-
BaHUA HOBEUIIUX MHPOPMAIIMOHHBIX TEXHOJOTHUH,
BbIZIeIeHre 0cO601i TpyTIIIHI TU(POBHIX TIPaB: TpaBa
Ha 3a6BeHMe, IpaBa Ha «[[U(POBYIO CMEPTh»", TPABO
Ha HeIJUCKPUMUHAIIUIO B IOCTYIIE K VIHTEPHETY, €r0o
HCIOJIb30BaHUH U YIIPABJIEHNUN, IPABO HA CBOOOAY
u 6e3omacHoOCTh B VIHTepHeTe, IpaBo Ha pa3BUTHeE
yepe3 VIHTepHET, TIpaBo Ha CBOOO/Y BEIpAXKEHUA U
cBoboay uHbopManuu B IHTepHETe, TTpaBO Ha CBO-
607y penuruu B MIHTepHeTe, CBOOOAY coOpaHuii u
obbeauHeHUH OHJIAliH, TTPaBO Ha KOHOUAEHITHAIb-
HOCTb, IPABO Ha 3aNUTY HUGPOBHIX JaHHBIX B VH-
TepHeTe; IpaBo Ha 0O0pa3oBaHUe, IPaBO Ha JOCTYII
K KYJIbTYPHBIM IIEHHOCTSIM Y 3HaHUAM B VIHTEpHETE;
3aKpeIUIeHre U 3al[uTa 1IpaB B VIHTepHeTe Hanboiee
VSI3BUMBIX I'pyHII (ZeTel, Jtozeli ¢ orpaHUYeHHBIMU
BO3MOXXHOCTSIMHU) ; TTpaBo Ha paboTy B IHTepHeTe,
IIpaBO Ha y4acTue B O0IIeCTBEHHBIX JlejlaX OHJIANH,
3aluTa IpaB MoTpebuTeNA B ceTH VIHTEPHET, TTpaBo
Ha MeZIMIIMHCKUE U COIThaTbHbIE YCIyTu B VIHTED-
HETe, IPaBO Ha IPaBOBOE U CIIPaBeJINBOE CyAe6HOe
pa3bupaTenbLCTBO B OTHOIIEHUHY IeCTBUH, CBA3aH-
HBIX ¢ IHTepHETOM, ITPaBO HAa COOTBETCTBYIOITUN
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CONMATBHBIN ¥ MEXKIYHAPOAHBIH TTOPAAOK A VH-
TepHeTa U JIp.

I[IpaBo Ha focTy kK MHTepHeTY (Haubosee mMoIHO
€r0 cofiepyKaHKe PaCKPHITO B XapTHH MTpaB YeloBeKa
Y IPUHIIUATIOB /11 IHTepHeTa), Ha Halll B3IJIs/], — OC-
HOBHOE Cpe/ii Ha3BaHHBIX TIPAB, TTOCKOIbKY OCTalb-
Hble HEBO3MOJKHBI 6€3 ero peanusaliuy 1 SBIAi0TCA
MTPOM3BOAHBIMHU, B CBSI3U C MHCTPYMEHTAIbHO-TEXHO-
JIOTUYECKUM MTOHUMaHueM VIHTepHeTa 3TO SBIAETCA
OCHOBHBIM TIPENATCTBHEM K MIPU3HAHUIO OCTYIIA K
HEMy CaMOCTOATEIbHBIM [IPABOM YeJIloBeKa’.

B ool chepe npuBeseM IpUMeEp KOHCTUTYIIU-
OHHOTO 3aKpeIUIeHUs TIEPBhIX MIaroB B KOHCTUTYH-
POBaHMU HOBBIX IIPaB B 0003HaYeHHOMH cdepe. Kak
MpaBWIO, 3TO 3aKpelvieHre HOBbIX GOpPM pacmpo-
cTpaHeHUA UHGOPMAIIUK U YCTAaHOBJIEHNE TTPABUJ
WX UCTIONh30BaHUA, B TOM YKCjie orpaHnyeHuii. Ha-
npuMep, B Koncturynnu Pecrybiuky Azepbaiipxan
(ct. 32) ymoMmuHarTCsA BefieHHNE MHPOPMATTMOHHBIX
PECYPCOB B 3JIEKTPOHHOU popMe; 3arpeT UCIIONb30-
BaHUs MHGOPMAITMOHHBIX TEXHOJIOTHH /I pasria-
IIIeHUs JaHHBIX O TUYHOM JKU3HH, B TOM YHCJI€ OTHO-
CUTENbHO YOEXeHUH, peJTMTMO3HOM ¥ STHUYECKOH
IPUHAIEKHOCTH °; B KOHCTUTYIIMHU KBIPrbI3cKOit
Pecrniy6muku'' u B Koncruryuu Pecry6ivku Y36e-
KHUCTaH 3aKpeIvieHo MpaBo Ha TaliHy 3JIEKTPOHHBIX
U UHBIX co0bmienuii; B KoHcTutyiuu Pecriyb6inku
ApMeHUs peryiaMeHTUPYeTCA 3alUTa IepCoHab-
HBIX JaHHBIX KaK CyObeKTUBHOE MPaBo (CT. 34) u Kak
06513aHHOCTD rocyzapcTsa (cT. 28)"%; B KoHcturyuu
Pecniybnuku Y36ekucTaH cyObeKTUBHOE TPaBo Ha
3aIIMTY CBOMX II€PCOHANBHBIX ZaHHBIX (cT. 31)".

Komaposa B. B. MonuTtuueckue npasa rpaxgaH Poccun B undposoit cpene // Mpaso u undposasn skoHoMmuka. 2021. N2 4.
C. 63—72 ; Ee xe. [paBoBOK CTaTyC YenoBeka B UMPPOBOI cpefe: B3rnag KoHCTUTyUMoHanucTa // O6pasoBaHue v npaso.
2022. N2 2. C. 38—46.

TananuHa 3. B. Mpago 1 undpoBM3aLMA: HOBbIE BbI30BbI 1 NepcrekTuabl // XXypHan poccuiickoro npasa. 2018. N2 2. C. 8.
Hukutuna E. E. Cuctema npas 1 cBobof Yenoseka B yCNoBUAX TexHoMormyeckon pesontouuu // XypHan poccuinckoro
npasa. 2020. N® 8. C. 27—44.

"% CornacHo cT. 32 KoHcTuTyuun Pecnybnuku Azepbangxan ot 12.11.1995 c gon. 1 U3M., NPUHATLIMK Ha BCEHAPOLHOM
ronocosaruu (pedepermyme) 26.09.2016 «Bxof B MHGOPMALMOHHBIE PECYPChI, BEAYLLUECS B 37IEKTPOHHON hopMe Ui Ha
bymare, B Liensix nony4eHus AaHHbIX 0 TpeTbMX AULLaxX 3anpeLiaeTcs. 3a UCKOYEeHUEM ClydaeB, KOraa MLo, KoToporo
KacalTcs JaHHble, OTKPbLITO BblpaxaeT coriacue ¢ 3TuM, 0bpaboTku cTaTUCTUYECKMX JaHHbBIX aHOHUMHOrO XapakTepa
C yCN0BMEM HefonyLEeHUs AUCKPUMUHALMMN U AOMYCKAEMbIX 3aKOHOM WHbIX Cly4yaeB, MHGOPMALMOHHbIE TEXHONOTK
He MOryT BbiTb MCMONb30BaHbl ANS pa3rialleHns faHHbIX 0 JIMYHOW XMU3HU, B TOM YUCIIe OTHOCUTENbHO yoexaeHu#,
PEeNMT1MO3HOM 1 3THUYecKor npuHagnexHoctv» (URL: https://president.az/ru/pages/view/azerbaijan/constitution (gaTa
obpauteHns: 09.09.2024)).

B KoHcTtutyumn Pecnybnuku Keipreisctan ot 11.04.2021 (n. 3 cT. 29) 3akpensieHo «npaBo Ha TallHy Nepenmvcku, Tene-
GOHHBIX 1 UHBIX NEPEroBOPOB, NOYTOBbIX, TenerpadHblX, 3NEKTPOHHbIX U UHbIX co0bLLeHMI. OrpaHuyeHmne 3Tux npas
[,0MYyCKaeTcs TONbKO B COOTBETCTBUM C 3aKOHOM W Ha 0CHOBaHWK cyaebHoro pewenuns» (URL: https://web.archive.org/
web/20220816085816/ ; URL: http://cbd.minjust.gov.kg/act/view/ru-ru/112213%cl=ru-ru (gata o6paweHnnsa: 09.09.2024)).
Konctutyumsa Pecnybnuku Apmenus ot 06.12.2015 (c uam.) // URL: https://www.president.am/ru/constitution-2015 (gata
o6paleHna: 09.01.2024).

Kax bl yvenoBek nMeeT NpaBo Ha HEMPUKOCHOBEHHOCTb YaCTHOM XWU3HU, INYHYIO U CEMERHYI0 TallHy, 3aLLMTy CBOe
4yecTu n foctomHcTBa. KaxXablil MeeT nNpaBo Ha TaiHy nepenuncku, TenedoHHbIX MeperoBopoB, NOYTOBbIX, 31EKTPOH-
HbIX U UHbIX coobLleHnit. OrpaHnyeHne aToro npaea [oMyckaeTcs TOAbKO B COOTBETCTBMM C 3aKOHOM U Ha OCHOBaHUK
pelweHuns cyaa. Kaxabin ©MeeT npaBo Ha 3alMTy CBOUX MepCcoHasbHbIX JaHHbIX, @ Takxke TpeboBaTb cnpaBneHuns
HefoCTOBEPHbIX AAHHbIX, YHUUTOXEHUS AaHHbIX, COBPaHHbIX 0 HEM HEe3aKOHHbIM MyTeM unu bonee He MMelOLLMX NpaBo-
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B KonctuTtynuu Poccuu 3akOHOZATeNb UCIIOJIb-
30BaJl OTCBUIOYHYIO HOPMY K OTPacjieBOMY 3aKOHO-
JlaTeJIbCTBY, peIVIaMeHTHPYs IIPaBo Ha MHOOPMAIIIO
u cheprl peanu3anuy IpaBOMOYN, BKIIOYAIOIIHe
MHTepHeT: «Kax /bl MeeT IpaBo CBOOOZHO UCKATh,
II0JIy4aTh, lepeiaBaTh, IPOMU3BOAUTD U PACIIPOCTpa-
HATHh UHPOPMALIUIO JTIOOBIM 3aKOHHBIM CIIOCOO0M>
(cT. 29).

JomnonHeHneM IIpaBa Ha MHGOPMAIHIO MOXET
CJTy>KUTB TEKCT cT. 34 KoHcTuTyium Pecy6imku
Benapychk, pacupsIomyii, B CpaBHEHUY C TEKCTAMU
HcciaeyeMbIX KOHCTUTYIIUH cTpaH Cogpy»KecTBa,
npezesbl chep peasnsanuy lIpaBa Ha MOJIyYeHue
«TIOJTHOM, TOCTOBEPHOH U CBOEBPEMEHHOM MHPOP-
MaIyH O AeATeIbHOCTH I'OCyJapCTBEHHBIX OPraHOB,
0 TIOJINTUYECKOM, SKOHOMUYECKOU, KyJIbTYPHOU U
MeXXIYHapOAHOM XXHU3HU, COCTOSHUY OKPYKarollei
CpeZBbl... BO3MOXXHOCTb 03HAKOMUTHCS C MaTepHa-
JlaMH, 3aTparvBalolMHU ero IpaBa U 3aKOHHEIe
uHTEepech» ',

OTMeTHM, YTO CpeJiyl CCIeyEMBIX CTPaH TOIBKO
KoHcrurynusa Pecrybnvky Y36eKucTaH 3aKpeIviieT
006513aHHOCTB TOCyZapcTBa B chepe obecrieueHUs
fJoctyna k VIHTepHeTY, cT. 33 KOTOpOH yCTaHaBJIH-
BaeT: «['0CyZapCcTBO CO3/aeT YCI0BHUA AJA obecrede-
HUSA JOCTyIIa K BCEMUPHOM MHGOPMAaIOHHOH ceTH
VHTepHeT».

KocBeHHBIM peryirpoBaHUeM YIIOMAHYTOH coe-
PbI MOXXHO Ha3BaTh 3aKpeIUIeHle OCHOB IocyZap-
CTBEHHOH ITOJIMTUKY B 00J1aCTH Pa3BUTHUS U UCIIOJb-
30BaHUA HOBeUIINX TexXHOIoTuH. Tak, HapuMep,
B Pecrrybke TypKMeHUCTaH KOHCTUTYITMOHHbIE
HODPMBI CT. 16 3aKpeIuIaioT B 0003HaYeHHOH chepe
roCyZapCTBEeHHYIO 00513aHHOCTD, OIIPeJe/IAI0T OCHO-
BBI [TOJINTHUKY 1 HallpaBjieHYe UCII0Nb30BaHus: «[o-
CyZIapCTBO COAENCTBYET Pa3BUTUIO HAYKU, TEXHUKHU
Y TeXHOJIOTHH, a TAK)Ke [TOAJEPKUBAET MEXKIYHAPO-
HOe COTPYZHUYECTBO B 3TUX HanpasieHuAx. HaydHo-
TeXHUYecKasi IIOJUTUKA FOCyAapCTBa IPOBOJUTCS B
MHTepecax ob1IecTBa U KaXK/I0To YesoBeka. ['ocy-
ZlApCTBO COZEUCTBYET BHEJPEHUIO B IPOU3BO/CTBO
MOCTDKEHUH HAYKU U TEXHUKU»°. B KoHCTUTYIMN

Pecrry6yinky Y36€eKUCTaH yCTaHOBIEHA MHAsA 00S3aH-
HOCTb: «[0CyZapCcTBO 3a60TUTCA O KYJIBTYPHOM, Hay4-
HOM U TEXHUYECKOM pa3BUTHUH 001ecTBa» (CT. 53).
B Pecmy6ivike Benapych rocyZiapCcTBO «COAEMCTBYET
Pa3BUTHIO KY/IBTYPBI, HAyYHBIX ¥ TEXHIYECKUX HCCIIe-
ZIOBaHUM, BHEIPEHUIO MHHOBAIIMM Ha 61aro 06X
nHTEepecoB» (CT. 51).

KoHctuTymms Poccun 3aKpeIuisieT ycTaHOB/IEHNEe
OCHOB (eZIepaNbHOM MOUTUKY U deZiepaTbHbIE TIPO-
rpPaMMBbI B 06JIaCTH HAYYHO-TEXHOJIOTMYECKOTO Pa3-
ButyA Poccuiickoit Pesepanyy 1 *HGOPMAITIOHHBIX
TEXHOJIOTHH, a TaKk)Xe obecriedeHre 6e30IacHOCTH
JIMYHOCTH, OOIECTBA U TOCYZapCTBA IPU IPUMeHe-
HUM UHPOPMALIMOHHBIX TEXHOJIOTHI, 000POTE IIH-
(bPOBBIX ZaHHBIX KaK UCKIIOUUTENbHOE BéeHue De-
Jepanui (cT. 71); nonHoMmouusd [TpaButensctsa PO B
0603HavYeHHOU chepe, KOTOPOe «0beCIIeunBaEeT IoCy-
JIApCTBEHHYIO [TOAZePXKKY HayYHO-TEXHOIOTHYECKOT0
passutua Poccutickoit Peseparinu, coxpaHeHUe U
pasBUTHE ee HAYYHOI0 MoTeHIMana» (ct. 114).

CoBepuieHHO cupaBeZiuB BEIBOZ B. /I. 30pbku-
Ha: «ludpoBrie mpaBa 4es0BeKa — 3TO, 110 CYTH,
KOHKpeTH3auusa (IIocpeiCcTBOM 3aKOHa U IIPaBo-
MIPUMEHUTENbHBIX, B TOM YHCJIE CyZeOHbIX, aKTOB)
YHUBEPCAJbHBIX NIPAaB YejIoBeKa, FrapaHTUPOBAaH-
HBIX MEXAYHApOAHBEIM IPAaBOM U KOHCTUTYIIUAMU
rocyZjapCTB, — IPUMEHUTEIBHO K HOTPEOHOCTAM
YyeJioBeKa U rpaKJaHNHa B 00IIeCTBe, OCHOBAHHOM
Ha nHbopManuy. 3a1a4a rocyZapcTBa — Ha OCHOBe
KoHCTUTYIINY U ¢ y9eTOM YKa3aHHBIX MeXAyHapo/-
HBIX JOKYMEHTOB — IIPU3HAaBaTh U 3aIIUINATh I1-
¢bpoBbIe ITpaBa rpakJjad OT BCEBO3MOXKHEBIX Hapy-
IeHu, obecriednBast Ipy TOM KOHCTUTYIIHOHHO-
MIPaBOBYIO 6€30MMacHOCTh JIMYHOCTH, O0IIecTBa U
rocyzapcraa»'c.

Hawn6osee BaXXKHBIMU TEH/IEHIIUSAMU COBPEMEH-
HOCTH fIBJIIIOTCS pa3BUTHE NIPaB B chepe HEIIPUKOC-
HOBEHHOCTH YaCTHOH JKU3HU (IIPUBATHOCTH, 000-
pOTa MepCcoHaNbHBIX JaHHBIX) ; 3HAYMMO# pobIie-
MO, BO3HUKIIIEN U3-3a OCIe/ICTBUN COBpEMEHHOM
TEXHOJIOTUYECKOH PEBOJIIOIUH, CTAHOBUTCA 3aIINTa
IIpaB YeJioBeKa B chepe B3aNMO/EeHCTBUSA C aBTOHOM-

BbiX ocHoBaHuit (KoHcTutyums Yabekuncrana (c nam. ot 01.05.2023 N° 3PY-837). Ct. 31 // URL: https://online.zakon.kz/
document/?doc_id=30433237 (naTa obpalienus: 09.09.2024)).

CraTbs 34 KoHctuTyumn Pecnybnukm Benapych 1994 1. (c n3M. 1 gon., npuHATEIMU Ha pecnybnukaHckux pedepeHaymax
24.11.1996, 17.10.2004 1 27.02.2022) yctaHasnueaeT: «[paxnaHam Pecnybnvku Benapyck rapaHtupyetca npaso Ha
noslyyeHue, xpaHeHWe 1 pacnpocTpaHeHne NoSHOW, JOCTOBEPHOM U CBOEBPEMEHHOW MHPOPMaLMK O [eATeNbHOCTH
rocyAapCTBEHHbIX OPraHoB, 0 NONUTUYECKOW, IKOHOMUYECKOR, KYbTYPHOR U MeXAYHaPOAHOM XU3HWN, COCTOSHUM OKpPY-
xatolen cpefbl. [ocyfapcTBeHHble opraHbl, AO/KHOCTHbIE ML 0bs3aHbl NpefocTaBuTb rpaxaaHuHy Pecnybnmku
Benapycb BO3MOXHOCTb 03HAaKOMUTLCS C MaTepuanamu, 3aTparMBaloLLMMK ero npaBa 1 3akoHHble UHTepechl. Monb3o-
BaHMe uHdopMaL et MoXeT bblTb OrpaHUYEHO 3aKOHOAATENbCTBOM B LIeNSX 3alUThbl HeCTH, JOCTOMHCTBA, YaCTHOW 1
CeMeNHOM XM3HU rpaxkaaH v NonHoro ocyuectsienuns uMmu ceoux npas (URL: https://pravo.by/pravovaya-informatsiya/
normativnye-dokumenty/konstitutsiya-respubliki-belarus/ (nata obpauweHuns: 09.09.2024)).

KonctuTyuyua TypkmeHucTaHa no coctosaHmio Ha 21.01.2023 // URL: https://online.zakon.kz/document/?doc_id=31337929
(naTa obpauenus: 09.01.2024).

3opbkun B. []. PasMblwneHne Ha nonax Metepbyprckoro MexayHapoaHoro opugmueckoro ¢opyma // URL: https://
rg.ru/2018/05/29/zorkin-zadacha-gosudarstva-priznavat-i-zashchishchat-cifrovye-prava-grazhdan.html (zata obpa-
weHuns: 08.06.2024).
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f"" 3 KomapoBa B. B.

HBIMU TEXHUYECKUMU CPeACTBaMU (POOOTHI, UCKYC-
CTBEHHBIN UHTEJIEKT, UHTEPHET Bellleil); BaXKHBIM
TPEH/IOM COBPEMEHHOCTH SIBJISIETCS PAa3BUTHE IIPaB
B COIIMAJILHOM ¥ 9KOHOMMYECKOU chepe.

[ToABOZS MPOMEXKYTOYHBINM UTOT B PaMKaX KOH-
CTUTYIIMOHHOTO 3aKPEIUIEHHS HOBBIX «I[(PPOBBIX»
IIpaB B KOHCTUTYIIMOHHBIX TeKCTax cTpaH Cozapyxe-
CTBa, CZleJlaeM BBIBOZ O MUHUMAaJIbHOM HX 3aKpeIuie-
HUU METOJOM IIPSIMOTO 3aKpeIUIeHUs, TIPEBATUPYET
KOCBEHHBIH, Hanbojiee COOTBETCTBYIOIIUN YPOB-
HIO COBPEMEHHOT'0 UX JJOKTPUHAIBHOTO Pa3BUTHA
U IPAKTUYECKOTO IPOHUKHOBEHUS BO Bce cdepsl
’KU3HU YesloBeKa B cTpaHax CoapyKecTBa.

[IpaBa yenoBeKa B chepe OGMOMeAUIMHEL U 61O-
TEXHOJIOTHH, 3aKpeIIeHHbIE B MEXX/YHAPOAHBIX aK-
Tax'’. K OCHOBHBIM ITpaBaM B cpepe 6OMEAUTIMHBL
1 GMOTEXHOJIOTUI MOYKHO OTHECTH « ... PABEHCTBO
B OCTYITHOCTU IPOQEeCCHOHANTBHON MeAUITMHCKON
ITOMOIIIY; PAaBEHCTBO Ha UCIIOJb30BAHUE JOCTIDKE-
HUH B 00J1aCTH TEHOMUKH; CBOOOAY coriacus Ha
MeJVIIMHCKOe BMeIIaTeIbCTBO; CBOOOAY COrTacus
Ha reHOMHbIE MCC/IeZI0BAHUSA WU JIeYeHHEe; CBOOOAY
BBIOOpA MMOTydyeHUsI THGOPMAIIUK O CBOEM 370PO-
Bbe; cBOOOAY BEIOOPA HA TOTyYeHNEe TeHeTUIeCKON
nHbOpManuu; MpaBo Ha KOHPUAEHITNATBHOCTD
nH}OpPMAaIUHU O 3/I0POBBE; IPABO Ha KOHQUJEHITH-
aJIbHOCTh T€HETUYeCKOU MHGOPMAIINY; 3aIPeT TeHe-
TUYECKOH ANCKPUMUHAIIMY WIH YIIeMIeHNs IPaB B
CBSI3U C T€eHETUYECKUMU XapaKTEPUCTUKAMHU YesI0-
Beka (reHeTUYeCcKOoe PaBEHCTBO); IIPAaBO Ha IIPOTHO-
CTHYECKOe FeHEeTHYeCKOe TECTUPOBAHME; IPAaBO Ha
BMeIIATeIbCTBO B TEHOM YeJIOBeKa UCKIIOYUTETHHO
B JIe4eOGHBIX T1eJIAX; 3alIpeT Ha BBIOOD Tosia peGeHka
(orpaHrYeHUEe PEPOAYKTUBHBIX IIPaB); IPaBo Ha
YHUKAJIbHOCTD Y€IOBEYECKOH IMYHOCTH (MeHTHY-
HOCTB YeJIOBEKa); 3alpeT KOMMEPYECKOH BBITO/BI
TIPY UCIIOIb30BAHUY CBOETO TeJla WU €r0O YacTew;
IIpaBoO Ha BO3MelleHVe HeOIPaBAaHHOTO yiep6a,

BBI3BBAHHOI'O '€ HOMHBIMHA I/ICCJIEZLOBaHI/IHMI/I»lS.

lpaso bynywiero B chepe
KOHCTUTYLIMOHHO/ MOJeN NPaB YernoBeka

[Iupokoe pa3BUTHE B IOKTPUHE, OCHOBAaHHOM B
TOM YMCJIE U Ha MEXAYHAPOAHBIX aKTax, MOJIy4aroT
JIMYHOCTHBIE (COMATUYECKHE) TTpaBa YeJI0BeKa, Wi
mpaBa YejioBeKa Ha ero cobcTBeHHoe Tesno. OfHaKo
HOPMAaTHBHOE 3aKpeIvieHne (M 3TO B JaHHOM CJIy-
Yyae, 0 MHEHUIO aBTOpa, 6;1aro) ¢pparMeHTapHO.
JlocTmkeHnss 6GMOMeIUITUHEI B cTpaHax Coapyke-
CTBa KOHCTUTYUPYIOTCA MEZJIEHHO, YTO 06YCIOBIEHO
MUHUMAaJIbHOM c6aaHCUPOBAHHOCTBIO IOKTPHUHAJIb-
HBIX TIO3UI[UH, OTCYTCTBUEM €UHOM, COTIIaCOBaH-
HOM U MOAZepKUBAEMOM JOKTPUHBI B 0003HAYEHHOM
cdepe.

OTMeTHM, YTO UCIIOJIb30BaHUE AEHCTBYIOMINX
CPE/ICTB 3alUTHI IIPaB YeIOBEKA B chepe reHeTrde-
CKUX HCCIeloBaHUil, 0COOEHHOCTY TeHEeTUYeCKOH
uHbopMaIrum (MOXKET IPUHAZJIEKATH HE TOJTBKO
WHAWBUZY, HO U COODIIECTBY, HE OrpaHUYNBAETCA
TOJIBKO MeAMIIMHCKON TeMaTuKoH'?), BO3MOXKHOE
MOsIBJIEHYEe HOBBIX OO'HEKTOB 3aIIUTHI (YeTOBeYeCKHit
3aPOJIBIIT) MTOAHUMAIOT BOIPOCH! 0 pOPMYIMPOBAHUH
CTEeIUaTbHBIX TIPaB.

B KOHCTUTYIIMOHHBIX TEKCTaX cTpaH CoApyKecTBa
VK€ eCTh IPUMeEPHI 3aKPeIUIEHUA OT/AETbHBIX TPABO-
BBIX BO3MOXXHOCTEH B 0003HAaYEHHBIX paMKax. Tpa-
JUIIMOHHO 3aKPeIUIeHNEe PaBa KaXkI0ro Ha OXpaHy
30POBbsI ¥ MEAUITUHCKYIO TOMOIIb B PeCITyOInKax
Asepb6aiimkan (cT. 52), Kaszaxcran (ct. 29%°), Typk-
MeHHUcTaH (cT. 52), benmapycs (cT. 45), Kpipreiacran
(cT. 43), B Poccutickoii ®egepanuu (cT. 41) u gp.
B KoHcTutyiuu Y3bekrcraHa 3aKpeIieHo paBeHCTBO
B IOCTYITHOCTU IIPOQEeCCHOHANTBHON MeANITMHCKON
TOMOIIIH, KOTOpas MOXKeT BKJIIOUATh B cebs U I0CTH-
YKEHUA Hay4YHO-TEXHUIECKOro mporpecca (ct. 48).
3akKperuieHo MeINTIMHCKOE CTPAaXOBaHUE B KOHCTUTY-
1usx Pecry6muk Keiproisctat (cT. 43), Y3bekucTaH
(cT. 48). OT™MeTHM, 9TO B POoCCUM KOHCTUTYITMOHHO
3aKpeIieHO 06sI3aTeTbHOE COITMaNTbHOE CTPaXOBaHUe
(cT. 75) 1 mO6POBOILHOE COLMANTbHOE CTPaXOBaHUe
(ct. 39).

CMm.: KoHBeHUWS 0 3aluTe NpaB 1 JOCTOMHCTBA YeN0oBEKA B CBA3M C MPUMEHEHMEM JOCTUXKEHWUN BMONOrMN U MeJULIMHBI ;
Bceobuyas neknapauus o reHoMe Yenoeeka v o npasax YenoBeka ; MexxayHapogHas geknapaums OOH o reHeTuueckmx
naHHbIx yenoseka 2003 r. ; Bceobwas geknapaumsa o bnoatuke n npasax yenoseka 2005 r. ; Jexknapauns OOH o kno-
HupoBaHuu yenoseka 2005 r. n gp.

Hukutuna E. E. Yka3. cou.

borpaHoga E. E. [paBoBble NpobneMbl U pUCKM reHeTUYeCKON peBOoNIOLNN: TeHeTUYeckas MHGopMaLns n ANCKpPUMUHA-
umsa // Lex russica. 2019. N2 6. C. 20.

Cratbsa 29 KoHcTuTyumnmn KasaxctaHa yctaHaBnausaeT: « 1. [paxpgaHe Pecnybnuku KasaxctaH nMeloT npaBo Ha oxpaHy
3p0poBbs. 2. [paxpaaHe Pecnybnukn Bnpase nonyyaTe BecnnatHo rapaHTMpoBaHHbI 06beM MeAULMHCKON NMOMOLLN,
yCTaHOBJ/IEHHbIV 3akoHOM. 3. [ToslyyeHne nnaTHOM MeAULIMHCKOW MOMOLLM B FOCYAAaPCTBEHHbIX U YaCTHbIX le4ebHbIx
yupexaeHusx, a Takxke y NnL, 3aHMMaloLWUXCS YacTHON MeAULMHCKOW NPaKTUKON, NPOU3BOAUTCS Ha OCHOBAHUSX U B
nopsifke, yCTaHOBAEHHbIX 3aKOHOM.

CornacHo cT. 48 KoHcTuTyL MM Y3bekuncraHa «kax bl MMeeT NpaBo Ha 0XpaHy 340POBbS Y KBanMdULMpOBaHHOE Meaun-
umnHckoe obcnyxxmsaHue». [paxgaHe Pecnybnuku Y3beknctaH BnpaBe nonyyaTb rapaHTUpPOBaHHbIN 06beM MegULUMHCKON
MOMOLLM B YCTaHOBIEHHOM 3aKOHOM Mopsifike 3a cYeT rocyfapcTaa. [ocyaapcTBo NpUHUMAET Mepbl MO Pa3BUTUIO CUCTEMBI
3[,paBOOXPaHEHUS, ee rocylapCTBEHHOM 1 HeroCyAapCTBEHHOM GOpM, pa3NiMuHbIX BUAOB MESULIMHCKOrO CTPaXxoBaHus,
obecneyeHunto caHUTapHo-3NMaeMUonornyeckoro bnarononyyns HaceneHus. focynapcTBo cos3faeT ycaoBus AN pas-

BUTUS GU3NYECKO KyNbTypbl U cnopTa, GopMUMPOBaHUS 340POBOro 06pa3a XXU3HU CPean HaceeHus.
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KOHCTUTYLIMOHHOE NPABO

B Pecmy6siike TypKMeHUCTaH, IOMUMO 3aKperuie-
HUA TPAAUIIMOHHOI0 ITpaBa KaXkJ0T0 Ha 0XpaHy 370-
POBbBs, BKJTI0Yas GeciuiaTHOE MMOTh30BaHUE YCIyTaMU
rOCyZapCTBEHHBIX YUpeXKJeHUN 3/[paBOOXpaHeHu s,
YCTaHOBJIEHO JIONIOJTHUTENBHO, YTO «IUIATHOE MeZu-
IIMHCKOE Y HETPAAUITMOHHOE MeIUIIMHCKOE 00CITy-
>KUBaHUe JOMyCKaeTcs HA OCHOBaHUAX U B TIOPSAZKE,
KOTOPBIE YCTaHOBJIEHBI 3aKOHOM» (CT. 52). Tpagu-
LIMOHHO 3aKpeIUisieTcs 3alpeT ONbITOB HaJl JIIOJbMHU.
Otnuuus B 3ToH cdepe, Kak MOKa3al aHAIU3 KOHCTH-
TYLIMOHHBIX TEKCTOB, B IIEPEUUCIEHUY BU/IOB OTIBITOB
U DKCIIEPUMEHTOB U TapaHTUU CBOOOABI TPUHSTUS
pelieHus.

B Poccuy «<HUKTO He MOXKET ObITh 6e3 106pOBOJTb-
HOT'0 COIVIacUs MOABEPTHYT MeAULIMHCKUM, Hay4-
HBIM WY UHBIM ombITaM» (cT. 21 Konctutynuu PO).
B TampxukucTaHe 3aKperieH UMIIepaTUBHBIM 3ampeT:
NPUHYAUTEIbHBIe MeAULIMHCKYE U Hay4yHbIe DKCIle-
PUMEHTHI HaJ, 4esoBeKkoM 3amnperatorced (cT. 18 Kon-
crutyuuu). Koncturynus Pecry6iuku Y36eKrucTaH
3aKpeIuiieT 3anpeT U UCKIIoUeHNe U3 Hero: «HUKTOo
He MOXKET OBITh MOBEPTHYT MEAUIIMHCKUM U Hay4-
HBIM OTIbITaM 6e3 ero cornacusi» (CT. 26). B Kbipri3-
CKoli Pecrybirike pacIivpeH 3alpeTHHIHM epedeHb
OIIBITOB U 3aKpeIUIeHbl caeAyIoliue rapaHTUu: «3a-
MIpeIamTcsa MeIUIMHCKNE, GUOIOTUYECKHE, TTICHUXO-
JIOTUYeCKHE OIBITHI Hal IIOABMUY 6€3 UX T0O6POBOJIh-
HOT'O COTJIacHs, KOTOPOE ZIOJDKHO ObITh BHIPAYKEHHO
U YAOCTOBEPEHO Ha/JIeXXaIUM 06pa3omM» (CT. 56).
B Pecrry6irike ApMeHUsI, IOMUMO 3alpeTa U yClIo-
BUU, IPU KOTOPBIX BO3MOXKHO UCKJIIOUeHUe (HUKTO
He MOYKeT OBITh MOABEPTHYT HAYYHBIM, MEUTINH-
CKMM WJIM UHBIM ONbITaM 6e3 cBOOOJHO U YETKO
BBIpQXXEHHOT'O UM coIvIacus), 3aKpeIieHa IomoJI-
HUTeNbHAsA UHOPMAaIMOHHAS TapaHTUs: «HeloBeK
TpeZiIBApUTENBHO U3BEIAeTCs O BOSMOXKHBIX ITOC/Ie]-
CTBUAX TaKUX OMNBITOB» (CT. 25).

TpaAuIlMOHHO 3aKpelUisaeTcs JIUYHasa HelIpUKoc-
HoBeHHOCTH (cT. 22 KoHctutyuuu Poccun, cT. 32
Koncrutynuu Asepbatipkana, cT. 35 KOHCTUTYIIUM
TypkMeHHUCTaHa), YITOMUHAIOTCSI 0O0BEKTH HETTPHU-
KOCHOBeHHOCTH — xuiauma (cT. 25 KoHcturyuu
Poccun, ct. 29 Koncrutynuu benapyccum, ct. 33
KoHctutynuu AsepbaiizkaHa, cT. 25 KoHcTuTyImm
Kazaxcrana, ct. 51 Konctutynuu TypkMmeHucTaHa),
HeIPUKOCHOBEHHOCThb YaCTHOM KU3HU, TUUHAA U

ceMeiiHas TaifHa, 3anUTa CBOeii YeCcTH U 06pOro
umeHu (cT. 23 Korcetutyiuu Poccun). AHaIOTUYHBIN
mepeyeHb 06'bEKTOB YaCTHOM KU3HU, IMYHAS U Ce-
MeliHad TaifHa, 3aIuTa cCBoel 4eCcTH U JOCTOMHCTBA
3akperuleH cT. 18 Koncrurynuu Kasaxcrana, oTzennb-
Hasl cTaThs B Pecny6sivike TIOCBAIIEHA JOCTOMHCTBY
yesioBeka (CT. 17), HEIIPUKOCHOBEHHOCTU JINYHOMU
JKU3HH, IpaBy JUYHON U ceMelHoU TaiiHHl (cT. 37
Konctutyiuu Pecniybivku TypKMeHUCTaH).

PeiKkuMu 06beKTaMU HEMMPUKOCHOBEHHOCTHU
Ha30BeM coOCTBEHHOCTH (CT. 44 KoHcTuTyIiuu Pec-
ny6auku Besapych), HEMPUKOCHOBEHHOCTD JKU3HU
(ctT. 27 Azepbaiimkan), GU3NUECKYIO U MOPATbHYIO
HENPUKOCHOBEHHOCTH (cT. 56 KoHcTuTytmm Kelpreis-
craHa U cT. 25 KoHcTtutynuu ApMeHuu).

B KoHcTuTytuu Peciybiuku ApMeHUs — eZIuH-
CTBEHHOU 13 Bcex UccaefyeMbIX B pamkax Cozapyxe-
CTBa — 3aKPeIUIEHO MPaBO Ha GU3NIECKYIO U TICUXU-
YeCKYIO HENMPUKOCHOBEHHOCTD, B KAUECTBE rapaHTUU
yCTaHOBJIEH 3aTIPeT «B 006I1aCTAX MEAUIMHEL U 6UO-
JIOTUH, B YaCTHOCTH 3aIPEIAIOTCA €BreHUYECKUE
OTIBITHI, IPEBPAIlleHNEe OPTaHOB U TKaHEH YeloBeKa
B MCTOYHUK MPUOBUTH, PENIPOAYKTUBHOE KJIOHUPOBA-
HUE YeJIOBEKA», YIIOMHUHAIOTCS BO3MOXKHBIE ITOCIIE-
CTBUSA TaKUX ombITOB (cT. 25). Kpome Toro, mpu yka-
3aHuU Ha chephl, Te 6yeT peaaru30BaH MPUHIUT
paBHormpaBusi, B KOHCTUTYIIUM ApDMEHUH, TTOMUMO
3aKpeIvIEHUs TPAAUIIUOHHBIX chep, YKa3aHbI reHe-
TUYECKUE TIPU3HAKH.

3HAYUMOCTh ITPABOBOI'0 CTATyCa YeJIOBEKA U
rpakgannta 6e3ycioBHa U HempenoykHa. CoBpe-
MEHHBIE yUYeHbIE TTOJYEPKUBAIOT, YTO «3TO OFHA U3
BaXXHEUIIUX MTOJTUTUKO-IOPUANIECKUX KaTETOPUH,
KOTOpasi HEPa3phIBHO CBA3aHA C COITUAIBHOMN CTPYK-
Typoii 0611ecTBa, YPOBHEM ZIEMOKPATHUN U COCTOS-
HHEM 3aKOHHOCTU»>%; «O[HO U3 BaKHENIINX CPEJCTB
obecrieyeHUA UHAUBUZIOM aBTOHOMHOTI'O CTaTyca B
coluaabHOM XKU3HU, TTpeBpalleHus abCcoMOTHOM
cBOOOIBI KaXKZIOTO UHAUBU/A B OTAENBHOCTU B UX
cBOOOMIHOE B3aUMO/IeICTBIE, B KOTOPOM CBO6Oa
prOBPETaeT YepThl OCO3HAHHON HEOOXOAMMOCTH» >,

BrICcIIMii XapakTep IIeHHOCTH YesioBeKa (B 0601
MOZIENTU er0 3aKpeIvieHrs1) — QyHJaMeHT IEHHOCT-
HOU mapazurMe obuiectsa®,

TTpoBeas aHAIN3 KOHCTUTYIIMIOHHO 3aKPETUIEHHBIX
3JIEMEHTOB MEPCIEKTUBHOM MOZIEN TIPAB YeloBeKa

% MpaBa yenoseka : y4ebHuk ans By3os / oTe. pea. E. A. Jlykawesa. M. : Hopma, 2002. C. 91.

2 Jle6enes B. A. Ykas. cou.

2% Hapsay ¢ KoHctutyumein PO (cT. 2) o Bbiclwen LeHHOCTM YenoBeka, ero npasax v csobopax rosoput KoHctutyuma Pec-
ny6nukmu Benapycs (cT. 2], npubasnas K 3Toi GpopMyne elle U rapaHTUM ux peanmsaunn. B Pecnybnmke ApMeHns BoicLiei
LLeHHOCTblo npoBo3rnaweH yenosek (4. 1 cT. 3 KoHctuTyumu). CTonb NakoHWYHbINA NOAXOA K LEHHOCTHOMY M3MEpPEeHUIo
MMeeT aNbTepHATUBHbIE BapUaHThI: «4efI0BEK, €r0 XM3Hb, Npasa u csoboabi» (cT. 1 KoHctutyuuu Pecnybnuku KasaxcraH),
«[OCTOMHCTBO YesioBeka, ero npasa v cBobofbl, cBobofHOE pa3BuTHE YenoBeyeckon nuuHocTu» (cT. 1 KoHcTuTyumm
Pecny6nmku MonpioBa), «yenoBek, ero Xxu3Hb, cBobofa, YecTb, JOCTOMHCTBO U Apyrue HeoTbeMieMble npasa» (cT. 13
KoHctuTyuun Pecnybnukm Ysbeknctan). B Konctutyumn Asepbainpxana (4. 1 ¢T. 12) Bbicwueit Lenblo rocyaapctea npo-
Bo3r/nateHo obecneyeHve npas 1 cBobof YenoBeka u rpaxaaHnHa, LOCTONHOMO YPOBHS XXU3HU rpaxaaH. CM.: bypna B.
LleHHOCTU B KOHCTUTYLIMOHHOM MpaBe rocyaapcTs — uneHos CHI: npobiembl nepapxusauum cuctemsl // O6paszosaHue

n npaso. 2020. N¢ 7. C. 75—80.
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B cTpaHax CoApy»KeCTBa, aBTOP MTPUXOAUT K BBIBOLY
0 TOM, YTO B HAI[MOHAIbHBIX IIPABOITOPSAAKAX CTPaH
CoapyskecTBa BUAUTCS 0Oblllee HAIIpaBJIe€HNE Ha BbI-
cTpavBaHue c6arTaHCHPOBAHHOMN MOJEN MEX/Y 1I€H-
HOCTBIO YeJIOBEKA, €r0 IPaB U CBOOO/I, ¥ KOHIIEMIIUEH
obrecTBeHHOTO 6s1ara. KoHilenysa o61ecTBEHHOTO
6J1ara BHITEKAET M3 BISIBIEHHBIX HA OCHOBAHWH aHa-
JIM3a OCHOBHBIX 3aKOHOB rOCYZIapCTB — YYaCTHUKOB
CozpyxecTBa IleHHOCTe!, 1iesieli U 3a/ja4; IPUHIU-
TIOB rOCYIaPCTBEHHOM ¥ 00IIeCTBEHHOM KU3HU; KOH-
CTUTYIIMOHHBIX MO/IE/IEN KOJIEKTUBHBIX CyOBEKTOB
KaK OCHOBBI /IJIs1 BBICTPAaUBaHUS TEPCIEKTUBHBIX
HaI[MOHAIbHBIX MOJIEJIel TIpaB YeIoBeKa.

3azaya COBPEMEHHOTO [TpaBa — IMIPOEKTUPOBATh
clleHapuii pasBUTHs YIIPABJISIEMOTO OyAyIIEro, MOZE-
JINPOBATh Pa3BUTHE COIUATBHOM CHCTEMBI, CO3/1a-
BaTh COIMABHYIO IPOEKTHOCTD ™,

lpaso bynywiero B chepe
KOHCTUTYLIMOHHO/ MOJeN NPaB YernoBeka

MEI :XUBeM B TO BpeMs, KOTZla HoBas MO/Je/lb
ellle He IIOCTPOEHA, HO cTapad y»e pyLHUTCca. JTO
BpeMs /I HayYHOH IPOpabOTKH, y4eTa BCEBO3MOXK-
HBIX PHCKOB, BLICTPauBaHUA TPAaeKTOPUU Pa3BUTUA
6mpkaiiiero 6yzaymiero. CucreMa yHUBEPCaTbHBIX
LIEHHOCTeM, X 6ajaHC — BOT KOHCTUTYLIMOHHAS
OCHOBA KaK /I YIIPaBJIsAeMOro OyAyIiero, Tak U s
YCTOMYMBOTrO Pa3BUTHA. banaHc eHHOCTe! cerofHA,
o TIy6oKoMy yOeAeHUIo aBTopa, JO/KEeH OBITh
BBICTPOEH MeXJy CyBepeHUTeTOM IoCyAapcTBa, ero
YCTOHYMBBHIM U 6€30IM1aCHBIM Pa3BUTHEM, U ITpaBa-
MU 4yeJsioBeka KakK BBICIIel 1[eHHOCThIO. BBI30BH U
YT'PO3bI CTABAT II0OATBHBIE 33/Ja4H, KOTOPBIE TOCY-
ZlapCTBa 3a4acTyI0 He MOTYT HaJIeXKallM 06pa3oM
peumTh — TpebyeTcss KOHCONMUAALNSA CUT U BO3MOJXK-
HOCTeH, YTOo HaMIAZHO IIpociexuBaeTca B Cogpyxe-
cTtBe HesaBucumeix ['ocyzapcTs.
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Annomauus. Ha pone Hamemusuuxcs meHOeHYUTl K pA3TUUHOMY MOJKOBAHUK YUeHbIMU U NPAK-
mukamu omaoeibHblX NPOPecCUOHANBHBIX 00.1acmell kamezopuu «00wecmaeHHoe 300p08be» 803-
HUKaem cmpemJieHue pazodpamucs 8 npedadazaeMblx OPMYIUPOBKAX C MOUKU 3PeHUS npasd. Aemop
npoeoouUm cpasHUMeNbHbLI AHANU3 OMeuecmaeHHbIX U 3apybexcHblx onpedenenuil (Ha npumepe
Kumatickoil HapoodHotl Pecnybauxu. Ommeuaemcs, umo BcemupHas opeanusayus 30pagooxpaHeHus
paspabomana mpu KoHuenyuu 0 NOHUMAHUS UccedyeMo20 agaeHust. TepmuH «obwecmeeHHoe
300po8be» He oMpaxiceH 8 KOHCMUMYUUOHHOM 3akoHodamenscmae KHP. O0Hako, yuumasl8as pa3Ho-
obpasue obacmetl, kKomopbie KuMatickue yueHvle 0X8AMbIBAIOM AMUM NOHAMUEM, MOXCHO CKA3AMDb,
ymo «obuecmeeHHoe 300p08be» NPedCMasieHo KAk KOHCMUMYYUOHHO-NPA808oL UHCMuUmym, s6-
Jowuiics wacmaeto 3akoHodamesibcmea 06 oxpaxe 300po8bs 2paxcdaH. B poccuiickoil opuduueckoil
HayKe npagogotl 0CHO8O1L 011 C030AHUS AHANIOUUHO20 UHCMUIMYMA CMALU NONPAsKU, 8HeCEHHble
8 Koncmumyuyuto P® ¢ 2020 2. Ommeuaemcs, umo 8 pazgumuu 0bujecmeeHH020 300p08bs 8 0beux
cmpaHax 0cobas posb 0maooumcs 0OKyMeHmam cmpamezuuecko2o NIAHUPOBAHUS, KOMOpble
ecmecmeeHHbLM 06pazom ompaxcarom gedyuylie nokasamenu o0bwecmeeHH020 30pagooXpaHeHUsl
(Oemepmunarnmot 300p06bs, GaKkmopwvL pucka u 006pas HU3HU, COCMOsIHUE 300P08bS), OUEeHUBAIOM
AKOHOMUUECKUTL U COUUANBHBLI NOMeHUUAN 20¢y0apcmas, cnocobcmayrowuil 00CmuiceHU0 yeau
nocmpoerus 300p08ozo obuiecmad.

Knroueeste cnoea: koncmumyuus, Hayka, obujecneeHHoe 300pogbe, UHCMumym, 20¢ydapcmaeo,
HaceseHue, NPOPUNAKMUKA, NPO2PAMMbL pA38UMUS, OemepMUHAHMbL 300p08bsl, hakmopsbl puckd,
npasa uesnogexa

Abstract. Against the background of emerging trends towards different interpretations by scientists and
practitioners of some professional fields of the category “public health”, there is a desire to understand
the proposed formulations from the point of view of law. The author conducts a comparative analysis
of domestic and foreign definitions (using the example of the state of the People’s Republic of China
(hereinafter referred to as the PRC)). It is noted that the World Health Organization (hereinafter —
WHO) has developed three concepts to understand the phenomenon under study. The term "public
health" is not reflected in the constitutional legislation of the People’s Republic of China. However,
given the variety of fields that Chinese scientists cover with this concept, it can be said that "public
health" is presented as a legal institution that is part of the legislation on the protection of citizens’
health. In Russian legal science, the legal basis for the creation of a constitutional law institute was
the amendments made to the Constitution in 2020. It is noted that in the development of public health
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(6LLecTBEHHOE 310P0OBbE CKBO3b NPU3MY
KOHCTUTYLIMOHHOTO 3aKoHoAaTenbcTa Poccum u Kuras

in both countries, a special role is assigned to strategic planning documents, which naturally reflect
the leading indicators of public health (determinants of health, risk factors and lifestyle, health sta-
tus), assess the economic and social potential of states contributing to the achievement of the goal of

building a healthy society.

Keywords: Constitution, science, public health, institution, state, population, prevention, development
programs, determinants of health, risk factors, human rights

YesioBeK eCcTh CyLIeCTBO IIPUPOAHOE, COLTMAJIbHOE U YXOBHOE.
O6H.[eCTBO He eCTb HU 0cob0e CyLIeCTBO, HU OpraHM3M.

H aggemusa COVID-19, craBmasa ofHUM U3 cepbes-
HBIX BBI30BOB, OPOIIIEHHBIX YETIOBEYECTRY, IIPHU-
BeJia K IlepeoleHKe IeHHOCTel, 0CO3HAHUIO IIPaB
ob11ecTBa B IPaBOBOM IIPOCTPAHCTBE. MOXKHO N
YTBEPXKAATh, YTO CETOAHALTHEE COCTOSTHIE COINab-
HBIX TIPaB COOTBETCTBYET 001IeCTBEHHOMY 3aIpocy?
Haz 3TuM cTOUT OPasMBICIUTD Ha IPUMepe I10JI0-
YKEHUH KOHCTUTYIUI UCCIENYEMBIX CTPAH, KOTOPBIE,
COOCTBEHHO, UX U onpeenatoT. CleyeT OTMETHUTb,
yto Poccuu u KHP B cBoe BpeMs yzAanoch He TOJIbKO
cZlepKaTh IOCIeCTBUSA TaHAeMIUIeCcKOTo KpU3Hnca,
MPeOTBPATUTDb PAa3BUTHE TPArudeCKOTO ClieHAPUS
COOBITUH, HO M U3BJIeYb YPOKH Ha OyAyllee, pa3pa-
60TaThb COOTBETCTBYIOIIKE TIPaBOBbIE MEXaHU3MBI
3al[UThI CBOETO HACEIEHWs OT Pa3IMYHbIX YIPO3°.

PuicKu 2151 3/l0pOBBSA YeJI0BeYecTBa, C KOTOPHI-
MU CTOJIKHYJINCh MHPOBO€ COO0IIeCTBO U MHOT'HE
CTPaHBI, IPUBEIH K BO3pAaCTaHUIO POJIHM OOIecTBa
B COXpaHEHUU U Pa3BUTUU I'OCYZAPCTB B TIOCTITIU-
JeMUYecKylo 3110xy. [locyieicTBYA TaHAEMUY CTATA
06bEeKTUBHOM HEOOXOAUMOCTHIO TIPOBEJEHNS 3aKO0-
HOZIaTeJIbHBIX CICTEMHBIX U3MEHEHUI B 001aCTH pas-
BUTHSA U YKPEIUIEHUS TapaHTUM IpaB HaceJIeHUs .
[Tpu oco3HaHMH BAXXHOCTH BOIIPOCA COXPAHEHUSA
3Z0pOBbBs Hace/leHNUsI BOSHUKAET JKeJIaHHUe IOIIbI-
TaThCsA pa3obpaThes B GOPMYIUPOBKAX, Ipejiarae-
MBIX YYEHBIMU U MTPAKTUKAMU MPOdECCUOHATBHBIX
obacreli, CpaBHUTD OTeYeCTBEHHbIE U 3apyOeKHbIe
HapabOTKU.

O61mecTBeHHOE 370poBhe (public health) —
0OBEKT peryIMpoBaHUs OOIIECTBEHHOI'O 3/[paBo-
oxpaHeHUsA. BO3 ob61uiecTBeHHOE 3[paBOOXpaHEHNE
OTpeZiesisieT KaK «HayKa U MPaKTHUKA TIPeAYIIPEX-
ZeHus1 6oJie3Hel, IPOAJIEHNUS KU3HHU U YKPEIUIEHUS
3/I0pPOBbBS IOCPEACTBOM OPTaHNU30BAHHBIX JAeHCTBUM,
IpeATPUHUMAEMBIX OOIIECTBOM» .

Ho 0611ecTBO €CTh HEKast pealbHOCTb.
H. A. Beposies'

Exunoro nogxoza BO3 k onpezseneHNIO NOHATHA
«00IIeCTBEHHOE 3710pPOBbE» HE BEIPAOOTaHO, TIO3TOMY
BO3 mpesaraer ciiefiytolye TPaKTOBKH 06IIIeCTBEH-
HOT'O 3/I0pOBbA:

1) HayKa 1 UCKYCCTBO YKpeIUIeHU: 3J0POBb4, IIPO-
¢wrakTrKa 3a001€BaHUH Y IPOJJIEHUS KU3HU I10-
CPEeZACTBOM OPTaHU30BAaHHBIX YCHINH OOIECTBA;

2) ob1ecTBEeHHOE 3/[0POBbe — HUCKYCCTBO ITPHUMe-
HEHUS HayKU B KOHTEKCTE TOJUTUKY, HallpaB-
JIEHHO Ha COKpallleHHe HepaBeHCTBa B 006J1a-
CTH 3paBOOXpaHeHUs U obecrieynBaromieil Ipu
3TOM HawWIydlllee 3/I0pPOBbe HauOOJIbIIETO YHUCIA
JIIOfEe;

3) AesTeNbHOCTH IO MpodUIAKTUKE 3a00IeBaHUH,
YKpeIUIeHUIO 3J0POBbA U MIPOJJIEHUIO XXKU3HU Ha-
cenenus’ .

TlepBBle Ba U3 TPUBEJEHHBIX ONIPeEeHUH Tpe-
MTOZHOCAT KaTETOPUIO «00IIeCTBEHHOE 3/[0POBbE»
B KauecTBe HayKH, IpUYeM BTOpOe olpeeeHue
OCJIO>KHAETCA ITOTUTUYECKUM KOHTEKCTOM.

3aberas Brepe;, X04eTCcs IOAMETHUTD, YTO B Ha-
cTosllee BpeMa BcemupHasa opranusanys 3ZpaBo-
OXpaHeHWs], 00beJUHUB YCHINA CIEINATNCTOB 00-
IIeCTBEHHOTO 3[paBOOXpaHeHNs1, OXpPaHbl 3[0POBbs
YKMBOTHBIX ¥ TUTHIEHBI OKPY>KaloIlel cpesel, cocpe-
JOTOYMIAch Ha IIePEOCMBICTIEHUN CUCTEMEI 3/IpaBo-
OXpaHeHMA IIyTeM HCII0/Ib30BaHUsA HOBOT'O MeXKCeK-
TOPAJIbHOTO IIOZX0/A 07, Ha3BaHUEM «eJUHOe 370PO0-
Bbe», KOTOPHIH JISDKET B OCHOBY pellleHUs TpobieM,
BO3HMKAIOUINX B pe3y/ibTaTe B3auMO/IeICTBUA MEXAY
JIIOZIbMU, *KUBOTHBIMU U OKpY»Karollel cpesjoil.

CoopmynupoBanHbie BO3 ¢ MCIONb30BaHUEM
JAHHOTO MOAX0/a peKOMEeHZ AN 110 YIy4IIeHUIO
COTpyZHUYECTBa B obacT obecnieueHus 6e3omac-
HOCTHY MUIIEBHIX TTPOAYKTOB, KOHTPOJI 300HO3HBIX
6ose3Hett 1 60pbOHI C YCTONINBOCTHIO K TPOTUBO-

bepases H. A. Llapcteo [yxa v LlapcTso Kecaps // URL: https://philhist.spbu.ru/11-biblioteka/istochniki/130-berdyaev-

n-a-tsarstvo-dukha-i-tsarstvo-kesarya.html.

C™m., nopgpobHee: LlanbepknHa M. H. NpaBoBble npobneMbl pa3paboTkn n BHeLPEHNS MEXaHU3MOB 3aLLUTbl KOHCTUTY-

LUMOHHbIX MpaB rpaxaaH B ycnoeusax navgemun COVID-19 // AktyansHble npobnemsl poccuiickoro npasa. 2022. T. 17.

N2 10 (143). C. 83—89.

URL: https://who-sandbox.squiz.cloud/ru/health-topics/Health-systems/public-health-services/public-health-services.
O6LecTBEHHOE 3[0POBbLE: IBOMIOLNA NOHATUSA B CTPATErMYECKUX JOKYMEHTaX OXpaHbl 300p0OBbA M Pa3BUTMS 34paBO-

oxpaHeHwus B cTpaHax mupa / E. U. AkceHosa, H. A. Tpeuywikuna, T. H. KameHesa, H. H. KambinuHa. M. : HUMO3MM [13M,

2021.C. 12.
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MHUKPOOHBIM IIpernapaTaM IIOCTEEHHO HaXOAAT
OTpaXeHHe B 0OHOBIIEMOM HAI[IOHAIBHOM 3aKO-
HOZATENbCTBE, PaboTa HaZl KOTOPHIM /JOJDKHA OBITH
3aBepmieHa k 2025 r.”

Kuratickas Hapognas Peciry6iiika — yHUTapHOe
MHOT'OHaIIMOHAJIBHOE rOCYAapCTBO, CO3JaHHOE 00-
VMY YCHWINAMU BCeX HACEISIIONINX CTPaHy HapOZOB.
B tekcre Koncturyrmu KHP 1982 r.° Hu o npase Ha
30pOBBE, HU TeM Gosiee 06 0OIIECTBEHHOM 3/10PO-
Bbe He ynomuHaercd. [Tockonbky Koncturynusa KHP
3aKpeIusieT OCHOBHOM CyObeKT 00IecTBa — HapOZ,
TO B CT. 21 HccleZlyeMoro akTa rOBOPHUTCA O 3Z0PO-
Bbe Hapoza 1 06 003aHHOCTSAX rOCyZ,ApCTBa II0 OTHO-
IIIEHUIO K CBOEMY HapoZy: Pa3BUBATh MEJUIIMHCKOE
o6CITy>KUBaHUE U 3[paBOOXpaHeHHe, TOOIPATD TPpa-
JVLMOHHYIO KUTANCKYI0 MeJULIUHY, CTUMY/JIPOBATh
CO3/aHMe Pa3INYHBIX MEJIUKO-CAHUTAPHBIX YIPEXK/IE-
HUI CeTbCKUMHU KOJUIEKTUBHBIMU XO35HCTBEHHBIMU
OpraHU3aIMAMH, OXPaHATh 3ZI0POBbE HApPOJa, B TOM
qrcle Pa3BUBaTh GUNYECKYIO KY/IBTYPY U IOOIIPATD
MacCOBBIE CIIOPTUBHbBIE MEPOIIPUATHUSA /IS YKpeEILIe-
HUs QU3NIECKOro 340pOBbs HaceneHus. Jlymaercs,
9TO 3Ta 06Iast CTaThs, ITOCBAIIEHHAs 3/IpaBOOXpaHe-
HUIO, He TOJIbKO YCTaHABINBaET IIOJIUTUKY rocyZAap-
cTBa B cdepe 3[paBOOXPAHEH, HO U BBICTYIIAET KOH-
CTUTYIIMOHHO-TIPABOBO OCHOBOM /711 GOPMUPOBAHUSA
WHCTUTYTA 00IIECTBEHHOTO 30pOBbA Hapoaa KHP.

OmpezienieHye «00IIECTBEHHOE 3/[0POBbE» OBLIO
chopmymupoBano B KHP B 2003 . Ha TpOBOAUMOM
HalWOHATbHOU KOHGEPEHIINH, IO/ HUM IIpe/Jiara-
JIOCh TIOHUMAaTh «OPTaHU3AINIO0 COBMECTHBIX YCUIHHA
BCETOo O0IIeCTBa IT0 YIy4IIeHHUIO SKOJIOTUYECKOH ca-
HUTAapUH, IpeJoTBpaIleHNI0 HHPEKIIMOHHBIX 3200-
JieBaHUH U 60pb0e C SMUJEMUAMHY, Pa3BUTHUIO TUTHe-
HUYECKUX IIPUBbIYEK U IUBWIN30BaHHOTO obpa3a
KV3HH C IIeJTbIO0 [IPeI0TBpalleHus 60JIe3Hel U yKper-
JIEHUA 3[0pOBbA JNtofel». [Ipu aTom yueHsle KHP
MIPeJJIOXKIIH UCCIIe[yEMBIM TIOHATHEM OXBAaTHIBATh
cienytomye o6acTi: TPOGUIAKTUKY U KOHTPOJIb
MHQEKIMOHHBIX M HEMHEKITMOHHBIX 3a00/I€EBAHUM,
BMeIIATENbCTBO B HE3/I0POBBIN 006pa3 XKU3HHU, 340PO-
Bbe MaTepu U pebeHKa, KOHTPOJIb ONACHBIX GpaKTo-
POB OKpY»KaroIlel cpezpl, ICUXUIECKOe 340POBbeE,
60pB0y ¢ TPaBMaMH U HacWIreM, 6e30I1acHOCTb IPO-
JYKTOB IIUTAHUSA U JIEKAPCTBEHHOTO 0OecrieyeHus,
a Tak)Ke ApyTrye BOIIPOCHI, BIUAIONIVE Ha 340POBbe
HaceJeHus’ .

TakuM 06pa3om, 1of KaTeropuei «ob1ecTBEHHOe
3n0poBbe» B KHP moHMMaeTcs 1eATeTbHOCTh KOM-

TIeTeHTHBIX OPraHoOB, MeJUKO-CAaHUTAPHBIX YIPeXK-
JleHUl, TocyapCTBEHHBIX U MHBIX OpraHu3anui,
10 IPOBEZIeHUIO0 MepONIpUATHH, HallpaBIeHHBIX Ha
yIydllleHue 3/l0pOBbA HaceJeHUs, IPOXUBAIOIIero
B KHP. OnpezieneHne «00IeCcTBEHHOE 3J0POBBE»
B KHP cBOAMITCA K OHOMY U3 BHIIIE IPUBEJEHHBIX
onpezeneHuii BO3.

[TpaBOBBEIMM MeXaHMU3MaMU peanu3alii Mepo-
TIpUATUH, HallpaBJIeHHBIX Ha YKpeIlJIeHUe U coXpa-
HeHUe 370poBbs HaceneHUa KHP, BICTymaoT akTHI
pasIN4HON 0Tpac/ieBOl IPUHAJIEKHOCTH, HaZleIAI0-
IIMe COOTBETCTBYIOLINE OPTaHbI Iy OIMYHOMN BIACTH U
OpraHM3alVHY IIOTHOMOYUAMU B HcciiefyeMoii cdepe.

Tak, k mpuMepy, 3akoH KHP «O cTumMynrnpoBaHuu
YUCTHIX IIPOU3BO/CTB», YTB. YKa3oM lIpescenareinsa
KHP N° 72 ot 29.06.2002°, B 11e/19X y/Iy4ILIEHNA OKDY-
»Karomei cpeipl, uTo A1 KHP aBigeTca BonpocoM
NIPUHLOUIINAIBHEIM, OO3bIBaeT apJaaMeHT IIpej-
yCMaTpUBaTh OIO[PKETUPOBAHUE PAaCXOZOB Ha pea-
JIN3a1MIo IPOrpaMM OXPaHbl OKpYXKalolllel cpesbl,
pa3paboTKy TEXHOJOTHUH B 006JIACTH YUCTHIX IIPO-
U3BOZACTB. [ocyjapcTBO BBOAUT OrpaHUYeHUA Jed-
TeJIbHOCTHU B OTHOIIEHUH TeX IPOM3BOACTB, KOTOPbIE
He3QeKTUBHO UCIIONB3YIOT PECYPCH X HAHOCST BpeZ,
OKpy»Karollel cpeze.

Jl1a rocyiapcTBa, IIpeBOCXOAAIIEro o YUCIeHHO-
CTH HaceJIeHUsI MHBIE CTPAHBI, BOIIPOC 00ecIieYeH s
NIPOAYKTaMU NMUTaHUA ABIAETCA IPUHIUIINAIBHO
B2XXHBIM. B 11es151x 06ecrieueHus 30pOBOro MUTaHUA
HaceneHus KHP getictByer 3akoH KHP «O 6e3omac-
HOCTH NUILEBOU MPOAYKIMNM», BCTYTIUBIINHI B CUITY C
01.06.2009°, B COOTBETCTBUU C IOJIOKEHUAMH KOTO-
pOro 3a opraHaM# ITyOJTMYHOMN BJIACTH Pa3IMYHbBIX
YPOBHEW 3aKperieHa 00653aHHOCTb 110 KOHTPOJIIO B
cdepe 6e3omacHOCTU MOTPebIEHYs TUIEBOM MPO-
AyKIUY. BaxXHBIM ABAeTCA NMOJ0XKeHue cT. 21 y1io-
MSHYTOT'O aKTa O TOM, YTO CTaHAAPTHI 6€30M1acCHOCTH
IIPOJYKTOB ITUTaHUsA Pa3pabaThIBAIOTCA BEJOMCTBOM
3npaBooxpaHeHus ['ocyzapcteeHHoro coBetra KHP,
KOTOPBIM IIPHCBAaNBaIOTCA COOTBETCTBYIOIIME HO-
Mepa, 3alfyiaioniie OT IPOU3BOACTBA IPOAYKTOB
HeHaJjlexkalero kayecTna.

B saxoHozarenscTBe KHP copeprkarca nonoxeHus
00 oxpaHe 3710pOBbs OTAENbHBIX KATETOPUH TPaXK-
JaH, K npuMepy *keHIMH. B 3akone KHP «O 3amuTe
[IpaB ¥ UHTEPECOB >KeHIUH» 2023 1.'° onpeeneHst
rocyZjlapCcTBeHHble rapaHTUU IIPeOCTaBIeHN XKeH-
IMUHAaM 6a30BbIX MEVIIMHCKUX YCIIYT, & TAKXKE MePHI
10 NIOMy/IApU3alluy MeIUIIMHCKUX 3HAaHUH O JKeH-

URL: https://www.who.int/europe/ru/news/item/12-04-2023-bringing-human--animal-and-environmental-health-

together--one-health-in-practice-across-the-who-european-region.

Konctutyuma Kutaiickoit HapogHoi Pecny6avku ot 04.12.1982 // KonctuTyuun rocyaapcts Azuu. T. 3 : JanbHuit BocTok.

M. : MHCTI/ITyT 3aKkoHoAaTe/IbCTBa N CPAaBHUTEJIbHOTO NpaBoBefeHUd npu npaBI/ITEJ'II:CTBe Poccuinckon (Dep,epau,vm H

Hopma, 2010. C. 224—258.
ObuiecTBeHHOE 300poBbe: 3BONOLMSA NOHATHS... C. 19.

CoBpemeHHoe npaBo Kutanckon HapogHon Pecnybnukn 1978—2010 rr. M., 2012. YacTb 2.
URL: https://chinahelp.me/health/zakon-knr-o-bezopasnosti-produktov-pitaniya.

' URL: https://chinahelp.me/registry-office/zakon-knr-o-zashhite-prav-i-interesov-zhenshhin-2023/.
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CKOM 3710poBbe. Ha o6pa3oBaTesbHbIEe OpPraHU3aLNY,
B KOTOPBIX 00Y4YarOTCsA JIUIA )KeHCKOT'0 110J1a, BO3-
JIOXKEeHBI 00I3aHHOCTH T10 TIPOBEJIEHUIO 00y4IeHHs 110
BoIlpocaM GU3NIECKOTO U IICUXUIEeCKOI'0 30POBbS.

B kxoH1le fekabps 2019 r. B KHP 6bu1 npuHAT 3a-
koH KHP «O cozelicTBUY 6a30BOMY MEAUIIMTHCKOM
06CITyKUBAHUIO U YKPEIUIEHHUIO 3Z[0POBbs», YTO CTAJIO
3HAKOBBIM COOBITHEM, TOCKOJIBKY JaHHbII HOPMaTHB-
HBII aKT IPU3BaH 00eCIeYnTh JOCTYII BCEX IPaKAaH
CTpaHBI K ycsryraM 6a30BOTr0 MeJUIITHCKOTO 00CIIy-
)uBaHusA. OH CIIOCOOCTByeT YKpeIUIEHHUIO, YiIydile-
HUIO COCTOSHUA 3/[0pPOBbs HaceleHNs U IOCTPOEHUIO
«3g0oposoro Kuras 2030»'" . OTMeTuM, 4TO cucTtemMa
MeZULIMHCKOro crpaxoBaHua KHP g0 npuHATHA BB
IIEYTIOMAHYTOTO HOPMaTUBHOT'O aKTa ObLIa I0CTYIIHA
JIVIIB AJI OTZeNbHBIX KaTerOpUH TpaxkAaH: KuTenen
CEeJIbCKUX MECTHOCTEMN, paboTarollero HaceJleH!us
TrOpOZOB, B TaKXe ZlelficTBOBaja B paMKax Koollepa-
TUBHOT'O CTPaXOBaHMUA.

OTMeTHM, YTO B COBEPIIEHCTBOBAHUHN CUCTEMBI
obiecTBeHHOTO 37paBooxpaHenus KHP Beaymas
pOJIb OTBOAUTCA JOKYMEHTaM CTpaTerndeckoro
IJ1aHUpoBaHuA. Tak, B YaCTHOCTH, B OCHOBE HOBOTO
BUTKa pedOPMBbI O6IIECTBEHHOI'O 3/[paBOOXpaHe-
HUA JIEXKUT JI0JITOBpeMeHHas cTpaTerus «3J0pOBbIi
Kuraii 2030», oTpakaromas IpUHLINI «HET 61aro-
MTOJTyYHOTO O6IecTBa 6e3 3[0pOBOr0 HACENIEHUS»,
a TakXe HAI[MOHAJIbHASA IporpaMMa 6a30BBIX yCIyT
00I1IeCTBEHHOTO 3/[paBOOXPAaHEHUS IO PearupoBa-
HUIO Ha YyTPO3bl HEMH(DEKIMOHHBIX 3a00IeBaHUH U
TIpeoCTaBIeHUA CeTbCKUM U TOPOACKUM KUTEIAM
6ecCIUIaTHBIX OCHOBHBIX YCJIYT OOLIECTBEHHOTO 37Ipa-
BOOXpaHEeHH, OXBaTHIBAIOIINX BCe HaceJeHue Ha
MIPOTAKEHUU BCEro XU3HEHHOT'O IINKJIA.

B cTpykType cucTeMBbl OpraHu3aliu 1 yIpasie-
HUS O0IIeCTBEHHBIM 3/IpaBOOXPAaHEHUEM BBIJEIIA-
I0TCA yUpeXAeHUA 110 TPOIIAKTUKE Y KOHTPOJIIO
3abosieBaHUN, SIIHIeMHUOJIOITIECKOMY IIPOCBelle-
HUIO, COXPaHEHHUIO 3/I0pPOBbsI MaTepH U peGeHKa, MCHU-
XMYEeCKOTO 3/[0pPOBbS, a TaK)Ke OpPraHbl pearipoBaHua
Ha ype3BblUaiiHble CUTyalllM, OpraHbl HaJi30pa 3a
30POBBEM.

Jlns rpaxkgan Poccuu Hanbosiee 3HAYMMBIMU
ABJIAIOTCA COIJMaIbHBIE IIPaBa, CPeAu KOTOPHIX Ha
TIepBOM MecCTe — OXpaHa UX 3/Il0POBbs U COLINAIb-
Hoe obeclieueHne — TaKOBHI ZJaHHBIE Becepoccuii-
CKOTO IIEHTPA U3y4eHUs OOIECTBEHHOTO MHEHWSA - .
KoHCTUTYIIMOHHBIE NTOJIOKEeHUA He HaX0[ATCA B

Lan6epkuua M. H.
0611eCTBERHOE 310P0BbE CKBO3b NPU3MY KOHCTUTYLMOHHOTO
3aKOHOAATENbCTBA Poccum un Kuas

CTarHalluY, a Pa3BUBAIOTCA, YTOUHSAIOTCS, TPAHC-
GOpMUPYIOTCA € yI4eTOM MOTpeOHOCTEN 061IeCTBa
Y TOCyZapCTBa.

Tak, B pasButue cT. 7 KoHcTuTynuu" , cormacHo
KOTOpOM B Poccru 0XpaHSIOTCA TPYZ U 3Z0POBBE JI0-
neit, 3akoHom PO o monpaBke k Koncturyuuu PO
oT 14.03.2020 N2 1-®K3 «O coBeplIeHCTBOBAaHUU
PETYIUPOBAHUS OTAETBHBIX BOITPOCOB OPTaHU3ALIUN
1 QYHKITMOHUPOBAHUSA MyOIMYHOMN BIacTH» (Aaee —
3akon N 1-®K3) " myHKT «k» 4. 1 cT. 72 KoHcTUTy-
IIUM ZIOTIOTHEH TTOIOXKEHUAMU O COBMECTHOM Béfie-
Hum Dezepanyu 1 ee CyO'beKTOB IO BOIIPOCAM CO-
XpaHEeHUA U YKPEIUIEHUs 001[eCTBEHHOTO 3ZI0POBbB,
CO3JaHU YCJIOBUU Ui BeZleHUs 30poBoro obpasa
JKU3HU, GOPMUPOBAHUSA KYJIbTYPHl OTBETCTBEHHOTO
OTHOIIIEHUS IPaXK/IaH K CBOEMY 3/I0POBBIO.

Kak BuziuM, B GOKyC KOHCTUTYLIMOHHOTO PETYJIHU-
poBanus, B ominuue oT Koncruryuuu KHP, BBoguTca
TE€PMUH «00IlleCTBEHHOE 3[0POBbE», KOTOPOMY HEOO-
XOMMO /1aTh 0GUITHATbHOE IOpPUIUIECKOE OTpesie-
JileHve Ha GpOHe CKJIaIbIBAOIIENCA TEHEHITUY Pa3-
JIUYHOTO €70 MHTEPIPETUPOBAHUSA YIEHBIMHU U TIPaK-
THUKaMH Pa3IMYHbIX TPOpeCCHOHAIBHEIX 00IacTel.

TepMUH «00IIeCTBEHHOE 3J0POBbE» — IO CBOEH
MIPUPO/ie UHTETPATBHBIN. B Teopuy opraHu3auu
0TeYeCTBEHHOTO 37[paBOOXpaHEHU IPUBOAATCS pas-
JIUYHEBIE JepUHULNHN UCCIIeyEMOTO OIIpeZeIeH s .
«Q6I1IecTBEHHOE 3/I0POBbEe — WHOU YPOBEHB OIlpe-
JleJIeHUs 300POBbs. DTO — XapaKTePUCTHUKA OJHOTO
U3 BOXXHBIX CBOMCTB, KA4eCTB, aCIIEKTOB OOIIecTBa
KaK COLIMaJbHOr0 OpraHusMa» " . O6IecTBeHHOe 3/10-
POBBbE — 3TO «HAyKa, U3ydarolnas 3aKOHOMEPHOCTHU
Be/IyIIUX TIOKa3aTesiel, XapaKTePU3YIONIUX 37I0POBhE
HaceJIeHU B 11eJIOM WU OTAENbHBIX OJJHOPOJHBIX
TPYIIN HACEJEHU, a TaKXKe GaKTOPhI, OT KOTOPBIX
3aBHCHT COCTOSTHUE 3/I0POBbs O6IIECTBa» °.

B oTedecTBEHHO MTPaBOBOU AOKTPUHE OTCYTCTBY-
€T eJMHO00OPAa3HBIH MOAX0/ K TOHUMAaHUIO CoZeprKa-
HUS UCCIIeyeMOTO SIBJIEHUSA. Y aZIMUHUCTPAaTUBUCTOB
«0DbIIeCTBEHHOE 3/[0POBbE» — CHCTEMA MEXKBELOM-
CTBEHHOI'O B3aMMO/IEHCTBUA OPraHOB ITyOJINIHOMN
BJIACTHU, TIPH KOTOPOH yKpeIUIEHHE 3J0POBbs Hace-
JIEHUS OCYIIECTBIISIETCS Yepes yIpaBlIeHUe TIOBe/IeH-
yeckuMH daKkTopaMu. B mpaBe conpambHOTrO obecre-
YeHUs 00IeCTBEHHOE 3/[0POBhE TIPEMOJHOCUTCS B
KauyecTBe OPUEHTHPA, He0OXOAUMOTO /IS BRIpabOTKU
Mep ToCyZIapCTBEHHOM MOJIMTUKY, a TAaKXKe TTOJUTH-

" URL: http://russian.china.org.cn/china/txt/2019-12/28/content_75558547.htm.

URL: https://wciom.ru/analytical-reviews/analiticheskii-obzor/konstitucziya-rf-nashi-prava-i-svobody.
KoncTutyums Poccuitckoit ®egepaumu (npunaTta BceHapoaHbiM ronocoBanunem 12.12.1993 ¢ usmeHeHnsamMu, ogobpeH-

HbIMU B xofe obuiepoccuiickoro ronocosanua 01.07.2020) // OdpurunansHbiil MHTEpHET-MOPTaN NPaBoBoi MHGOPMaLUK.

URL: http://pravo.gov.ru.06.10.2022.
' C3 P®. 2020. Ne 11. CT. 1416.

cTBO, 2010. C. 19.
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KOHCTUTYLIMOHHOE NPABO

KO-IIPaBOBOTO IPUHIIUIIA, KOTOPHIM HAZJIEXXUT PYKO-
BOZICTBOBATHCA B YIIPABJIEHUH 3paBOOXpAHEHUEM .

B KOHCTUTYIIMOHHOM IIpaBe 3Z0pOBbe HaceJe-
HUSA ABJIAETCA He TOJIbKO KOHCTUTYIIMOHHOH IIeHHO-
cThi0'®. HayyHBIN U KaTeropuaibHbI CMBICT UCCIIe-
ZyEMOTO COLMATBHO 3HAYMMOTO SIBJIeHU 3aKII04a-
€TCs B TOM, YTO OHO IIpe/CTAET Iepe IOpUANIECKON
HayKOH B KaueCTBe OZJHOT'O U3 3IeMEeHTOB IIPaBOBOU
CHUCTeMBI — IIPaBOBOT'0 UHCTUTYTA, ABJIAIOIIETOCS
4acThIO0 3aKOHOZATEIbCTBA 00 OXpaHe 3J0POBbs
rpaKJaH.

Ha denepanbHOM ypOBHE 3aKOHOAATENIBHOE OIIpe-
JieleHue ucciielyeMol KaTerOpUY He IPUBOJUTCS.
Ha pernoHajibHOM U MyHULIMIIAJbHOM yPOBHAX
TIOIBITKY ITpeATpuHuMaloTcsa. Hanpumep, B Ykase
[naBbl Peciybuku Caxa (Skytusa) ot 31.03.2021
N2 1782 «O6 o6bsaBiaeHnn JlecATUNETHSA 30POBbs
B Pecniy6inke Caxa (SIkyTus)» 1oz o61iecTBEHHBIM
30POBbeM IIPUHATO IIOHUMATh COBOKYITHOCTD GH3H-
9YEeCcKOr'o ¥ MEHTAJIbHOTO 3/I0POBbs KaXKOT'0 YeIoBe-
Ka, ero o0pasa XU3HH, Ka4eCTBa OKPYKAIOIeH cpesibl
U CHCTEMBI 34paBoOXpaHenus’” . B pemennn Hopuiib-
CKOT'0 TOPOZCKOTO coBeTa ZelyraToB KpacHosapckoro
kpas ot 01.02.2022 N2 33 /5-805 «O06 yTBepKA€HUN
[TporpaMMBl KOMIUIEKCHOT'O Pa3BUTHUA COLIMANTBHON
MHQPACTPYKTYPHI MyHUIIUIIAIBHOTO 0Opa30BaHUA
ropozg Hopubcek 10 2038 roga»*° ropopures, 4To mog,
0011eCTBEeHHBIM 3Z[0pPOBbEM [IOHUMAaeTCs 3/l0POBbe
HacesieHHsA, 06y C/IOBIEHHOE KOMIUIEKCHBIM BO3ZIEHCT-
BHEM COL[MAIBbHBIX ¥ OMOIOTHYECKUX GAKTOPOB OKPY-
JKarolleii cpefpl. B moctaHoBIEHUYN AZMUHUCTPALUU
BepxHekeTckoro paiiona ot 05.12.2023 N2 1031 «O6
yTBEP)KJeHNH MyHULIUNTaJIbHOM porpaMMB! “Pa3Bu-
THe KOMOPTHOH COIUATbHON cpeZibl BepxHeKeTcKo-
ro paiioHa”»*' TOBOPHTCH, UTO «3/[0POBbE IPAXKAAH —
3TO OCHOBHO 3JIEMEHT HAIlMOHAJIBHOTO 6oraTcTBa
CTpaHbl, HEOOXOAVMMBIH /IJIs1 IPOU3BO/CTBA MaTEPH-
QJIbHBIX U KYJIBTYPHBIX LIEHHOCTEH, T03TOMY 3a60Ta O
€r0 COXpaHeHWH ABJISETCS OJHUM U3 IPHOPUTETHBIX
Harpas/IeHU COINAIbHOU IONMUTHUKY TOCYZapCTBax.
[TpuBezeHHEIE ONIpeseleHUuA CBOAATCA K XapaKTe-
PHUCTHKE O0IIeCTBEHHOTO 37[0POBBS C TOUKU 3pEHUS
MOTEHIMajIa TOCyZapCTBa U CBOWCTBA 001IIeCTBa.

KOHCTUTYIMOHHO-IIPaBOBOM MeXaHU3M pean3a-
IIUY O6IEeCTBEHHOTO 3/J0POBBS OMPeJEIEH B II. «XK»

' ljomaprosa @. B., Mytuno H. B. 06LiecTBeHHOe 300pOBLe

4. 1 cT. 72 Konctutyuuu PO. B ropuguydeckoii Hayke
oTMedaeTcs, 9TO «KOHCTUTYIINSA OIIPaBAbIBAET CBOE
collMaJIbHOE Ha3HaYeHUe, YAOBIeTBOpseT COLUaIb-
HBle 0KWJAHWA JINIIG TOTZAA, KOTZAA ee MPUHIIUIIEL
Y HOPMBI IIPeTBOPSAIOTCA B XKU3HB, BKIIOYAIOTCSA B
O6IIeCTBEHHYIO TPAaKTUKY»>> . Kak mumtet B. [. 30pb-
KUH, «Hama KoHCTUTyIus, 110 CyTH, Ipe/CTaBaieT
co6oii MporpaMMy AanbHeHIIero pa3BuTHA ToCyAap-
cTBa U 0bmiecTBa»> . B Hallel cTpaHe, aHAJIOTMYHO
KHP, ocHOBHbIe HaIlpaBJIeHUs pa3BUTHA OOIIECTBEH-
HOTO 3J0pOBbA U, COOCTBEHHO, CTEIIeHb yIaCTHUA
rocyZapcTBa B JiMlle KOMIIETEHTHBIX OPraHOB Iy0-
JIMYHOM BIacTH B pOPMHUPOBAHUU 3[0POBOTO 001I1e-
CTBA OIIPeJeJIAI0TCSA B CTpaTerniyecKUX JOKyMeHTax,
3aKOHOMEDPHO OTPaXAIOUIVX Beylre IoKa3aTeau
0011eCTBEHHOTO 3/I0pOBbA (ZeTepMUHAHTEI 3/I0PO-
BbsA, GaKTOPHI prcKa 1 06pa3a KU3HHU, YCJIOBUSA JJIS
3710POBbS).

YauThIBasi, 4TO Hallle TOCYapCTBO ABJsieTcs dee-
PaTUBHEIM, Ha QeflepaTbHOM YPOBHE TaKUM CTpa-
Tern4ecKUM JOKyMEeHTOM BBICTyIaeT deZepaybHbIHA
MIPOEKT «YKpeIUIeHNe OOIIeCTBEHHOTO 3/I0POBbSI»,
ABJISIOIUICA YacThio CTpaTeruu pa3BUTUA 34paBo-
oxpaHeHus Poccuiickoit ®egeparinu Ha Iepuoz A0
2025 roza, yrBepxkAeHHOU YkaszoMm [Ipe3ugeHTa PO
ot 06.06.2019 N2 254**, Cy6bekThl Oesepanuy Ha
€r'0 OCHOBe pa3pabaThIBAIOT COOCTBEHHBIE CTPATETUU
Pa3BUTHA 3Z0POBOTO OOILECTBA.

[TpoBeseM aHANIM3 COZEPKAHUSA CTpaTeruye-
CKUX JJOKYMEHTOB cyObekToB Peziepaliuu ¢ 1eIbio
YSICHEHUS BO3MOXXHOCTY JOCTHKEHUA OLHOHN U3
LeJiel HaMOHAIBHOM IIOJMTHKY HaIlero rocyzap-
cTtBa. B Yka3e I'maBsl Pecriy6smku Caxa (SIkyTus) ot
30.12.2023 N2 176 «O cTpaTernieckux Hampasniie-
HUAX YKPEIUIEHUS O0IeCTBEHHOTO 3J0POBbs U Pa3-
BUTHSA CUCTEMBI 3[paBOOXpaHeHus B Pecrybimke
Caxa (fkyTus)» MepaMy II0 COXPAaHEHUIO U YKpeIl-
JIEHUIO 00II[eCTBEHHOTO 3/[0POBbsI HaceleHus Pec-
My OJIVIKY OTIpeZieieHbl: GOPMUPOBaHUe Y HaceTeHUs
OTBETCTBEHHOTO OTHOLIEHUSA K CBOEMY 3/J0POBBIO,
VKpeIUleHHe CCTEeMEI 3ZpaBOOXPaHEeHNsA, PAa3BUTHE
reHEeTUKH, obecriedeHre cephl 3paBOOXpaHEHU
KaZipaMu, pasBUTHe HAyKH 3/jpaBooxpaHeHus. [Tomra-
raeM, YTo 37ieCh pelIaloias pojb OTBOAUTCS YKpell-
JIEHUIO CUICTEMEI 3/[paBOOXPaHEeHUS.

: OT NpuHUUNna ynpae/ieHNa 34paBOOXpPaHeHUEM N0 KOHCTUTY-
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f"; 2 LWan6epkuna M. H.

B pernoHaysbHOM porpamMMe YIydIleHUs 3/0-
POBbA rpaXkaaH PoCTOBCKOM 061acT® OCHOBHBIM
HarnpasJieHHUeM OIIpeZiesieHa IIpoIarasza 30poBoro
obpasa xxu3Hu. PopMUpoBaHUE KyJIbTYPhI OTBET-
CTBEHHOI'O OTHOIIEHUS K CBOEMY 3Z0POBbIO y Hace-
JIeHUS Ba)XKHO, HO PocToBCcKast 06/1acTh — CyOBEKT
desepanyy, TpaJUIIMOHHO 3aHUMAIOIINICA TO0ObI-
4el yIvis, YTO CKa3bIBaeTCs Ha 3[0POBbe PabOTHU-
KOB OpTraHU3aIVi yTOJIbHON IPOMBIIUIEHHOCTH U
HaceJIeHUA B LIeJIOM He JIy4IIuM 06pa3oM. JIOTUYHO
BBICTPAUBaTh YKPEIUIEHNE OOIECTBEHHOTO 3[0POBbsI
HacesleHUs1 POCTOBCKOI 00/1aCTH UCXO/A U3 BBIABJIEH-
HBIX (paKTOPOB PUCKA, OPHEHTHPYACH, HAIIPHIMeD,
Ha IMaTHOCTUKY XPOHUYECKUX COMaTHYECKUX 3a60-
neBaHuil. K coxxaseHuro, 06 3ToM, B TOM 4uciIe 06
0COOBIX YCIIOBUSAX KU3HEAEATETbHOCTU HACETEHUS
PocTOBCKO#1 06;1aCTH B HCCIIELyeMOM TpOorpaMMe, O
MeJUIIMHCKUX Mepax, HUIero He yIOMUHAaeTCs.

AHaJIOTUYHO coZiepKaHle pernoHaIbHOHN IIpo-
rpaMMbl TysbcKoO# 06sacTu «YKpeIieHue ob1ie-
CTBEHHOTO 3/I0POBbsA»>°, HECMOTPA Ha TO, YTO B
CBOe BpeMsI OTZAe/lbHbIe TepprUTOpuU TyIbCcKO 06-
JIaCTY MTOZABEPIVINCH 3apaXKeHUI0 BCJIeJICTBHE aBa-
pun Ha YepHOOBUTBECKOM ADC. CerogHs COrsacHo
pacnopsbxenuto [TpaBurensctBa PO ot 28.03.2023
N¢ 745-p* IATh TEPPUTOPUN MYHUIUTIATBHBIX Paii-
OHOB IO-TIPEKHEMY COXPaHWIH CTATYC 30H IPOKUBA-
HUS ¢ [IpaBOM Ha OTCeJIeHue.

A BOT B IIporpaMme 1o YKpeIUIEHHUIO OOIeCTBEeH-
HOTO0 3I0pOBbsA Benropozackoii ob6ractu «YKper-
JIeHHe OOIIeCcTBEHHOTO 3/10poBbs Ha 2020—2024
rozpl»>° onpezieieHs! GpaKkTOphl PUCKa Pa3BUTHA 3a60-
JIeBaHUH, cpeJiyi KOTOPBIX HepalOHAIbHOE TUTAHNUE.
TeMm He MeHee KOHKPETHBIX Mep, CIIOCOOCTBYIOIUX
YCTAaHOBJIEHUIO IPABWJIBHOT'O IUTAHUs, HE IIPHUBO-
autcs. K yuciny Mep yKpeIuieHUs 061eCTBEHHOTO
30pOBBA KUTeJel Bearopoackoil 061acTi OTHe-
CEHO IOoJIydeHre IOCeIHIMIU CTOMAaTOJIOIT9eCKOM
IIOMOIIY B MyHUIMIIAJIBHBIX CTOMATOJIOIYeCKUX
YYpeXAEeHUAX B COOTBETCTBUY C TEPPUTOPHUATBHOMN

01LeCTBEHHOE 380POBbE CKBO3b NPU3MY KOHCTUTYLIOHHONO
3aKoHopaTenbcTBa Paccum u Kuras

IIporpaMMO¥ rocyZlapcTBeHHBIX FapaHTUl OKa3aHWUA
rpakJaHaM 6ecIiaTHOM MeAUIMHCKOM TTOMOIIIH.

B HacTofAllee BpeMsa OKa3aHUe MeAULIMHCKON
TIOMOIIIY, B TOM 4MCJIe CTOMAaTOJIOIN4eCKOM, MyHU-
LUNaAbHBIMU YIPEXKAEHUAMU 37paBOOXpaHeHNA
He ocyecTBisgeTcs. OOpaTuM BHUMaHUeE, 9TO /10
HeJlaBHEero BpeMeHH OKa3zaHue MeJUIMHCKOM ITOMO-
I COXPaHAIOCh IUIIb B MyHUITUIIAIbHBIX YIpexX/e-
HUAX 3/[paBOOXpaHeHNA MyHUIUIIAJIbHBIX paiioHOB
U FOPOJCKUX OKPYToB PocToBcko# 1 Yens16MHCKOM
o6Gnacreir™ .

B pernonasbHOM MporpamMMe IO YKPeIUIEHUIO
006I1IeCTBEHHOTO 3/J0POBbs rpakAaH fmano-HeHer-
KOTO aBTOHOMHOTO OKpyTra’’ OCHOBHOI yIIOp Zea-
eTCsA Ha ChCTeMe MOTHUBAaLUK rpaXAaH K 3[0POBOMY
o0pas3y KM3HH, IpUYeM TaK Ha3bIBaeMbIMU MOTHBA-
LIMOHHBIMY CPeZICTBAaMHU BBICTYIIaeT, KaK IpPaBWiIo,
MyOIMYHasA aruTanys 6epeXXHOT0 OTHOLIEHUS TPaK-
JlaH K CBOEMY 3/I0poBbl0. B yKazaHHOII nmporpamMmme
TOBOPUTCS, YTO Ha TEPPUTOPUH JAHHOTO CyO'hEKTA
degpeparuu 13 000 YemoBeK BeAyT KOYeBO 06pas
XU3HU. B TyHZpe BMecTe ¢ poAuTeIAMU IPOKUBAIOT
6omee 4 000 gereii, u3 Hux 6osiee 500 zeTeil — B
BO3pacTe Zjo roa. Jlymaercs, 4To A JaHHOM KaTe-
TOPUH IPaXKAaH HEOOXOAUMO IPEAyCMOTPETH B TOM
qrCcJIe MEPOTIPUATHSA, YIUTHIBAIOLINE OCOOEHHOCTH
UX CpeAbl IPOXUBaHUA.

B pernoHanbHOM nporpamMMe YeueHckol Peciry©6-
JIMKU «YKpeIUIeHHe 06IeCTBEHHOTO 37[0POBbs»>' OC-
HOBHOH aKIIeHT JejlaeTcsa Ha YBeJIMYeHNe poXKjae-
MOCTH HaceJleH!dA, KOTopas 10 CpPaBHEHUIO C UHBIMU
cybbekTamu PO B IpuHITHUIIE ABIAETCSA ZOCTATOYHO
BBICOKOM, IIPY 3TOM YKpeIUleHHe 00IIeCTBEHHOTO
30POBBS I'pakiaH PecrryOIMKY OrpaHUYNBAETCS
JIVIIb IpOBeZieHreM MPOoQUIaKTHUIECKIX MePOIIPHs-
THH, BKJIIO9as NHGOPMHUPOBAHHOCTD HACEJIEHU O
TIPUHIIMIAX 3[0POBOTO 06pa3a JKU3HHU, OCHOBHBIX
dbaxTopax pucka.

Ha teppurtopun Pecriybiuku KpbiM coriacHO
puKa3y MUHHCTEPCTBA 37[paBooXpaHeHus Pecity6-

% MocTaHosneHue MpaBuTenscTea PocTosckoit o6nactu ot 20.04.2020 N 385 «06 yTeepXAEHMM PervoHanbHOM NporpaMMbl
“Ykpennenue obuiecteeHHoro 300poBbs (Poctosckas obnacts)”» // OduLmansbHbiil MHTEpHET-NOPTaN NPaBoBoM UHGOP-

maumm. URL: www.pravo.gov.ru, 22.04.2020.

26
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oduumansHoit nidopmaumu. URL: http://npatula.ru, 31.01.2020.

27

Pacnopsixerue Mpasutensctea PO ot 28.03.2023 N2 745-p «06 yTBepX/AEHNU NepeyHs HaceNeHHbIX MYHKTOB, HaxXo-

OSALLMXCS B rPaHMLaX 30H PaAM0aKTUBHOIO 3arps3HeHna BCleACTBMe KaTacTpodbl Ha YepHobbinbckoin A3C» // C3 PO.

2023. N® 14. Ct. 2506.

28
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sk Kpeim ot 03.02.2016 N2 109 «O6 yTBepKACHUH
TUIIOBOM MTPOrPAaMMBI 10 YKPEIUIEHUIO 3/0POBbA Ha
paboueM MecTe»** yTBepK/ieHa TUIIOBas IporpaMma
YKPEIUIEHUSA 3[I0pOBbs PabOTaIONIEro HaceleHus, B
KOTOpO¥ Ha paboTozaresieil Bo3iaraoTcs 06s3aH-
HOCTH I10 OPraHU3alluK CIIOPTUBHO-MACCOBBIX MEPO-
NPUATUHN, KOMIIEHCAI[UA CTOUMOCTH TOZ0BOTO a60-

HeMeHTa B pUTHeC-KIyD, CIOPT3aJ, IO OPraHU3aluu

co60i1 3a1a4¥ 1O YKpeIUIEHUIO 0OIeCTBEHHOTO
30pOBbA IIyTeM GOPMHUPOBAHUS CPEJbI, CIIOCO0-
CTBYIOIIEH BeIeHUIO rpakjaHaMHU 3[0pOBOro obpasa
KU3HU (000pyZOBaHME BEJOCUTIEHBIX TOPOKEK,
WUTPOBBIX, CHOPTUBHBIX IUIOMA/I0K), MOTUBAI[UU
rpakiaH K BeZIeHUIO 3Zl0pPOBOTO oOpa3a KU3HU
IIOCPEACTBOM NPOBeAeHUA NHGOPMALIMOHHO-KOM-
MYHUKaIIMIOHHOH KaMIIaHUH, a TaKXKe BOBJIECYEHU

ropsiYero MUTaHusA i PpAOOTHUKOB.
B pernoHanbHOM nmporpamme OMcko# obia-
ctu®’ opra"bl My6GIMYHON BIACTH CTABAT MEPE/]

rpakiaH U HeKOMMepUYeCKUX OpraHusanuil B Me-
POTIPUATHUSA 110 YKPEIUIEHUIO OOIIeCTBEHHOTO 3/[0-
pOBbBA.
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Annomauus. CogepuleHcmaosaHile MeXaHU3Md NPA8o8020 Pe2yAUPO8AHUS MUPAYUOHHBLX NPO-
yeccos 8 Poccuiickoil Pedepayuul 8 ye oM HANPABIEHO HA peuleHUe 08YX OCHOBHbBLX 3a0at, CMOAULUX
nepeo eocyoapcmaom 8 cepe 8blHYIcOeHHOU 8HympeHHell muepayuu. I[lepgas 3adaua — peuleHue
80MPOCO8 3auiumsl 2paicdaHcK020 HacesleHUsl, ¢ KomopblMu cmankusaemcst Poccuiickas @edepayus
nocjie HAUANA cCneyUanbHOU 8oeHHOU onepayuu. /lenaemest 861800, umo Haubosiee paylLOHATbHbIM
6ydem peuleHuUe 3MUX 80NPOCO8 He 8 PAMKAX HOPM MeNHCOYHAPOOHO20 2yMAHUMAPHO20 Npasa u
npumenenus XKenesckux xkongeHyuil OOH 1949 2. u /JonosnHumMenbHblX NPOMOKOI08 K HUM, d HA
ocHoge 0asHo coxcusuiezocs 8 Poccuiickoii Pedepayuu 3aKoHO0ameibHO20 MeXAHU3MA NPAB08020
Pe2ynUPO8aHUs 3aujUmbl 2paHIAHCKO20 HACENEeHUS 8 30HAX BOOPYNHCEHHBIX KOHPAUKMO8, 0KA3d-
HUSL nomMowu auyam, bexcaswum u3 pationos 6oeswix deticmauil u adanmayuu ux, 8pemMeHHo Ul
NOCMOAHHO, HA HOBOM MeCMie HUMeNbCMad, Komopblil 3akpenyieH 8 3akoHe PP «O 8blHYHOeHHbIX
nepecesieHyax». Bmopas ocHosHas 3adaua 8 cepe npagosozo pezyaupo8arus MUpayUOHHbLX NPo-
yeccos 8 pamkax npomueodeticmaus BHeWHUM yepo3am Haulell 2ocydapcmeeHHOCmMuU — npogedeHue
6osiee Hcecmroil, muepayuorHoll nonumuxu. Heobxodumocms npumeHeHUss OAHHbLX Mep 8 NOJIHOM
obseme cmana 310600HegHOL nocie pada meppopucmuUecklx akmos, KOmopble ObL1lL 0p2aHU308aHbL
3a npedesiamu HAlLe20 20CY0APCMBA U UCNOJIHEHbL 8BE3HCAIOUUMU HA MEPPUMOPUI0 HAUlell CMpaHbl
UHOCMPAHHBIMU 2paNcOaHaMU U auyamu 6e3 epajcoaHcmed.

Knrouesste cnosa: svinyncdeHHblil nepecesieHel, BHympunepemelieHHoe JIUY0, 8blHYHOeHHbLU
MU2paHm, 3auiuma 2pancOaHcKo20 HaceJleHUs, Npasogoll cmantyc, adanmauyust, CneyudaibHas
B0EHHAsL ONEPAYUSL, UHOCMPAHHBLIL 2paNcOaHUH, TUUO 6e3 epancdaHcmad, 8blCbLIKA, Peecmp KOH-
MpOoAUPYeMbLX JIUY,

Abstract. The process of improving the mechanism of legal regulation of migration processes in the
Russian Federation mainly meets the need to solve two main problems currently facing the state. The
first problem in the area of forced internal migration is the need to solve issues of protecting the civilian
population, which the Russian Federation faces after the start of the Special Military Operation. It is
concluded that the most rational solution would be not within the framework of international human-
itarian law and the application of the UN Geneva Conventions of 1949 and the Additional Protocols
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thereto, but within the framework of the long-established legislative mechanism of legal regulation of
the protection of the civilian population in armed conflict zones in the Russian Federation, providing
assistance to persons who fled from combat areas and their adaptation, temporarily or permanently,
to a new place of residence, enshrined in the Law of the Russian Federation “On Forced Migrants”.
The second main problem facing the Russian Federation in the sphere of legal regulation of migration
processes in the context of countering external threats to our statehood is the need to pursue a tougher,
and sometimes more severe, migration policy. The need to apply these measures in full became urgent
after a number of terrorist attacks that took place, which were organized outside our state and carried
out by foreign citizens and stateless persons entering our country.

Keywords: forced migrant, internally displaced person, forced migrant, protection of civilians, legal
status, adaptation, Special Military Operation, foreign citizen, stateless person, expulsion, register of

controlled persons

C OCTOSIHME MeXaHu3Ma IIPaBOBOT'O PerylInupoBa-
HMA MUT'PallMOHHBIX ITpolieccoB B Poccuiickoi
deznepanuy Ha COBpeMeHHOM JTalle U ero JaabHel-
IIee COBEPIIeHCTBOBaHVE B OCHOBHOM HallpaBleHO
Ha pellleHNe OCHOBHBIX 3a/ja4, CTOAIINX ITepes TOCy-
ZapcTBOM. JTO, BO-TIEPBBIX, OOecredeHye polecca
6e30I1acHOM MUTpaIlUy U3 30HEI CIIeI[HaTbHOM BO-
€HHOM oIlepally HaceJeHUsA, KOTOPOMY yTpoXKaeT
OIIaCHOCTb, IIpe/IOCTaBIeHNe Kb JTIOAAM, KOTOPBIE
ero MoTepsIu WiIU He MOT'YyT BepHYThCA Ha MECTO
CBOETO MOCTOAHHOTO MTPOXKUBAHUA .

3a/laya HOCUT JIOCTaTOYHO TI06ATbHBIM XapaKTep,
TaK KaK CBA3aHa C HeOOXOANMOCTBIO PellleHUs IIpo-
6;1eM 6OJIBIIOTO KOJIMYECTBA BHIHYK/JEHHBIX MUTPaH-
TOB 13 30HBI IIPOBE/IEHUA CIIel[haJlbHOI BOEHHO!
onepaumu. Tak, Kk koHIly 2022 r. Ha Teppuropuio Poc-
CUU MUT'PUpOBaso okoso 500 TeIC. rpakAaH YKpau-
HbI, 493 THIC. YeJIOBEeK, IPOXKUBABIINX B JloHEI[KOM!
u Jlyranckoi HapozgHeix Pecry6rkax, B TOM YHCIe
6osee 100 ThIC. ZeTeil. [10 JaHHBIM TEPPUTOPHUATH-
HBIX OpraHoB MUHHCTepCcTBa BHyTPeHHUX Jen PO,
6b110 paszBepHyTO 60s1ee 800 MyHKTOB BPEMEHHOTO
pa3MellieHNs, KOTOphle IPUHAIN OKOJIO 25 THIC. Yell.,
B ToM umcie 10,5 ThIc. eTeii’.

[Ipu pelleHUM TAaKHUX BOIIPOCOB HEOOXOAMMO
Y4IUTHIBaTH ellle OAVH acleKT. BRIHyXJeHHoe IIpo-
BezieHUe Poccuell clieniasbHOM BOeHHOM onepaliuu
Ha TeppUTOPUU YKPaUuHbI IPUBOAUT K MUTPAIUU B
601bIINX MacIITabax ¥ 3HAYUTETbHOMY YHCITY BbI-
HY>X/JIEHHBIX MUTPaHTOB. OCOOEHHOCTHIO ZJAHHOT'O
MUIPAIMOHHOr0 IIpoljecca ABIAETCA ero CKOpoTed-
HOCTb 1 9KCTPEHHOCTD. YKa3aHHBIH IpeleleHT ObUT
U 0)XHJlaeMbIM, U B TO K€ BpeMs HeOXUJaHHBIM.
[TpoBoOKalya MUTPAIMOHHBIX IIPOLIECCOB B PETHOHE
C BBICOKHM PHCKOM 3CKaTallid BOEHHOT'O KOHQJINKTA

Ne 3. C. 10—13.

U UHBIX COOBITHUI, TPOUCXOASAIINX Ha OMPeeTeHHBIX
TEPPUTOPUAX, TPOBOIUPYET MUTPAIIUIO B KPATHO
661bIMX 06bEMAaX, YEM OKHUAETCH”.

[l penieHus Mpo6IeMbl Co3ZIaHuA 3aKOHOa-
TeNbHOM MPOIeAYPH aZlaniTallii ¥ 06yCTpOotiCcTBa
BBIHYK/IEHHBIX MUTPAHTOB U3 30HBI CIIEI[UaTbHOMN
BOEHHO oTeparuu Heo6X0JUMO YeTKOe OIpe/e-
JIEHVE MTOHATUU «BBIHYKIEHHBIH MUTPAHT U3 30HbI
cIeniajbHOU BOEHHOU ollepaluyu», «IpakJaHCKoe
HaceJIeHUe, TOKHUarollee 30Hy BOEHHBIX JAeHCTBUN
B CBSI3U C YI'PO3aMM JKU3HU U 37I0POBBIO». JIOKHO
OBITH OTIpesiesieHo deiepaibHOE BEJOMCTBO, OTBE-
yarollee 3a pellleHue JaHHOU 3aauu. B HacTosIee
BpeMS Harpy3Ka B YaCTH NPUHSATHUSA U AATbHENIIIETO
COTIPOBOXK/IEHUS TAKUX MUTPAHTOB Ha TEPPUTOPUU
Poccuiickoit ®enepaiiu, Bo3JI0KeHa IIpeuMylile-
CTBEHHO Ha OpPTraHbl BHYTPEHHUX JIe]I, a TAK)Xe Ha
aIMAHUCTPATUBHYIO BEPTUKAJIb BIACTU IPUHUMAIO-
IITUX PETMOHOB.

B MexlyHapOAHOM TIpaBe OCHOBY ITPaBOBOTO Me-
XaHW3Ma 3alIUThI TPAKAAHCKOTO HaceJIEHUs BO Bpe-
MsI BOOPY>KEHHBIX KOHQJIIMKTOB MEXAYHAPOIHOTO U
HEeMEXYHaPOJHOTO XapaKTepa U OT UX TIOC/IE/ICTBUM
COCTaBJITIOT HOPMBI MEXAYHAPOAHOTO TYMaHUTap-
HOT'0 TTpaBa. I[pom JaHHOM OTpaCau MeX/TyHapO/-
HOT'0 ITpaBa ABJIAIOTCS YeThipe JKeHeBCcKre KOHBEH-
uuu ot 12.08.1949, npuHATHIX JUIIOMaTUYeCKON
KOH(bEepEeHITEeN /IS COCTaBIEHUA MeXKIyHAPOIHBIX
KOHBEHIIUY O 3aluTe *KepTB BONHEI, 3acefaBIei
B JKeHeBe ¢ 21.04.1949 no 12.08.1949. B ux uucie
KouBeHIIUs 06 yIydiieHuy y4acTy paHeHbIX 1 60JTb-
HBIX B IENCTBYIOUX apMusx (mepsas YKeHeBckas
KoHBeHIMsA)*; KOHBeHIMA 06 yAydlIeHuH yIacTh
paHeHBIX, GOJBHBIX U JIUI], IOTEPIIEBITNX Kopabiie-
KpYIIIEHUE, U3 COCTaBa BOOPYXEHHBIX CHJI HA MOpPE

OnuiiHbik Y. J1. BoiHyxaeHHas Murpauus: ocobeHHocTy cTaTyca nepeceneHues Joxbacca // Murpauuon+oe npaso. 2019.

B I'YBM MB[, Poccuw pacckasanu 0 MUrpaLnoHHom cutyauun B ctpaHe // URL: https://mvdmedia.ru/radiomv/pryamoy-

razgovor/v-guvm-mvd-rossii-rasskazali-o-migratsion noy-situatsii-v-strane/ (nata obpauiexnsa: 05.12.2024).

CM., HanpuMep: Pagees A. E., AbacsH P. K. 13 onbiTa paboTbl NyHKTa BpEMEHHOIO pa3MeLLeHUs NS L, BbIHYXXAEHHbIX

NoKuHYTL Tepputopuio YkpauHsl, HP, JIHP u skctpeHHo npubbislumnx Ha Tepputoputo PO B maccosom nopsagke // Globus:

rymaHuTapHble Hayku. 2022. T. 8. Ne 2 (40). C. 7—13.

* URL: https://constitution.garant.ru/act/right/megdunar/2540380/ (naTa obpatienus: 06.12.2024).
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f"‘ e Esrywenko B. 0.

(BTopas YXKeHeBckasa KoHBeHIMs)®; YKeHeBCKas KOH-
BeHI[UA 00 0OpaleHny ¢ BOEHHOIUIEHHBIMU (TPEeThs
»KeHeBckas KoHBeHIUA).

Ho HemocpezAcTBEeHHO MeXaHU3MY 3alUThI TPaX-
ZIAHCKOT'0 HaceJleHNs BO BpeMs BOEHHBIX IeICTBUI B
GoJIblIIeli CTeNeH! ITOCBAlIeHa YeTBepTas JKeHeBcKas
KoHBeHIWsA . /i1 60siee TIoZIPOGHOTO PACCMOTPEHUSA
OTZeJbHBIX BOIIPOCOB, HE U3MeHsIA 001Ieli HalpaBs-
JleHHOCTH YKeHeBCKUX KOHBEHIINH, TI03Ke ObLT TPU-
HST PAJ JOTIOTHUTETHHBIX IIPOTOKOJIOB K HUM.

B 1977 1. 6BLI0 IPUHATO Ba AOTTOJTHUTENbHBIX
MPOTOKOJA K JKeHEeBCKUM KOHBEHIIUSIM: TaK HA3bI-
Baembie [Tpotokos I° u ITpoTokos II°. B 2005 r. npu-
HAT ZIOTIOHUTEbHBIN [TpoTokosn 1.

OpHaxo HeOJHOKPATHO OTMeYanioch, 4YTO yKa3aH-
Hble KOHBEHIINH, KaK U IOMOJHUTETbHBIE TPOTOKO-
JIBI, UMEIOT PsiZi HeZIOUETOB B PETYIMPOBAaHUY 00111e-
CTBEHHBIX OTHOIIIEHUM, CBA3aHHBIX C MEXaHU3MOM
3aIUTHI KEPTB BOOPY>KEHHBIX KOHQIMKTOB BHYTPHU
TEPPUTOPUHU HE3ABUCHMOTO rocyzapcTsa’’.

B Poccutickoii @eZiepaliviil B CHITY 0COOEHHOCTEH
ee MCTOpUYECKOT0 Pa3BUTHS, pa3Bajla HeKorza eiu-
Horo rocygapcrsa — Corosa Coserckux Conyanu-
CTUYECKUX PecryOInK, BOOPY)XEHHBIX MeXXHAIHO0-
HaJbHBIX KOH(IVKTOB KaK Ha TEPPUTOPUHU OBIBIIIETO
CCCP, Tak u Ha TeppuTopuu camoii Poccutickoit
®enepanuu (BKIIOYast BOOPYKEHHBIN KOH(JIMKT,
a ro3gHee KOHTPTEPPOPUCTUYECKYIO Ollepalliio B

CoBepLUEHCTBOBaHME MEXaHV3Ma NPaBOBOTQ PEryPOBaHHS
MUrpaLyoHHbIX npoLeccos B Poccuiickoii Oeaepaunu: COBPEMEHHbIE TEHAEHLMH

YeueHckoli PecryOiuKe U T.Z1.), CJIOXKIICS CBOH 3aKO-
HO/ZIaTEeTbHBIN MEXaHU3M ITPAaBOBOTO PETYIUPOBAHMUS
3aUTH TPAXKAAHCKOTO HAaceJIeHUs B 30HAaX BOOPY-
YKEHHBIX KOHQIIMKTOB, OKa3aHUA ITOMOIIIH JIUIIaM,
6GeXXaBIIINM 13 paliOHOB OOEBBIX EHCTBUN U a/larTa-
LMY UX, BpEMEHHO WY IIOCTOSTHHO, Ha HOBOM MeCTe
KHUTEIbCTBA ',

JlaHHBIN MEeXaHW3M IIPAaBOBOTO PETYTHUPOBAHUSI
OBUT 3aJI0XKEH B IPUHATOM elile B 1993 1. 3akone PO
«Q BBIHY>/IEHHBIX TI€pecesieHIax» ", DT0 GbUI JeHCT-
BUTEJIBHO paboTalOMMi 3aKOHOAATeIbHBIN aKT *.
CraTyc BBIHYK/IEHHOTO TIepecesieHI[a TTOMOT MUJI-
JINOHAM BBIHY>K/IEHHBIX MUTPAHTOB aZlalITUPOBAThCS
Ha HOBOM MeCTe XUTeabcTBa". TaK, HAauBBICIIETO
3HAYEeHUS KOJTUYECTBO JAaHHOMW KaTErOPUU BBIHYXK-
JEHHBIX MUTPAHTOB Ha TeppuTopuu Poccutickoii de-
Jlepalliy JJOCTUIJIO IO COCTOAHUIO Ha 1997 r., korja
6bUI0 3aperucTpupoBaHo 1 147 354 BHIHYKAEHHBIX
TIepecesIeHIIeB ', MocIe 9ero UxX KOJIUYECTBO TIOILIO
Ha yObUIb'.

[TpeacTaBisieTcs, YTO 33/[a4M IO 3aITUTE TPaXK-
JIAHCKOT0 HaceseHus B Iteproz CBO, crosmye mepes,
roCyZIapCTBOM, JIOTUYHO peIlaTh B paMKax 3aKo-
Ha PO «O BEIHYX/I€HHBIX IlepecesieHIax». Ho k pee-
HUIO JAHHBIX 33/1a4 ZJaBHO ITPOBEPEHHBIN U XOPOIIIO
cebs 3apeKOMeH/I0OBaBIINIM MeXaHU3M IIPaBOBOTO
peryiupoBaHus He MpuMeHsieTcs. [1o COCTOSTHUIO
Ha 31.12.2023 B Poccuiickoit ®esepanuu 3aperu-

® URL: https://constitution.garant.ru/act/right/megdunar/2540381/ (naTa obpatienus: 06.12.2024).

6

KonBeHUwmu n cornawenuns // Beb-caint O0H. URL: https://www.un.org/ru/documents/decl_conv/conventions/geneva_
prisoners.shtml. (nata o6pauierus: 06.12.2024).

KonBeHumu u cornawenus // Beb-caint. 00OH. URL: https://www.un.org/ru/documents/decl_conv/conventions/geneva_
civilian_1.shtml. (naTa obpauenus: 06.12.2024).

[ononHutenbHblt npoTokon K XKeHeBckMM KoHBeHUMAM oT 12.08.1949, kacaloWwmMincs 3aLnTbl XepTB MeXAyHapOAHbIX
BOOPYXeHHbIX KoHbAukToB, oT 08.06.1977 (MpoTokon 1) // URL: https://constitution.garant.ru/act/right/megdunar/
2540377/ ?ysclid=m5s58x24ua91739429 (naTa obpalieHuna: 06.12.2024).

[ononHutenbHbl npoTokon K XKeHeBckMM KoHBeHUMAM oT 12.08.1949, kacaloWwmMincs 3aLnTbl XXepTB MeXAyHapOAHbIX
BOOPY>KEHHbIX KOHMIMKTOB HEMeXAyHapoaHoro xapakTepa, ot 08.06.1977 (Mpotokon I1) // URL: https://constitution.
garant.ru/act/right/megdunar/2540378/?ysclid=m5s5h4i927747566715 (pata obpawenus: 06.12.2024).
[ononHutenbHbIn npoTokon K XeHeBckMM KoHBeHUMsAM oT 12.08.1949, kacaowmmnca NpuHATAS LONONHUTENbHOW OTAN-
yuTenbHoi ambnemsl (Mpotokon 11) // URL: https://base.garant.ru/71622214/?ysclid=m5s5m4rpqj163543978 (paTa
ob6paleHna: 06.12.2024).

CM., HanpuMep: XutHesa A. M. XKeHeBckue KOHBEHLMU KaK NPaBoBasi 0CHOBA MEXyHapo4HOro ryMaHuTapHoro npasa //
Hepxasurckun dopym. 2022. T. 6. N2 2. C. 302—311 ; CmupHos M. [ Boopy>keHHbI KOHPANKT HEMeXYyHapOoLHOro
XapakTepa: MexJyHapofHo-npaBoBol acnekT. M. : Hopma ; Hdpa-M, 2014.

EBtyweHnko B. M. OcobeHHOCTM NpaBoBOro ctaTyca bexeHLeB U BbIHY>X/AEHHbIX MepeceNieHL,eB 1 3KON0rMYecKnx MUrpaH-
TOB: CpaBHWUTENbHO-NpaBoBoi aHanwms // Hayunble BegomMoct Benropoackoro rocyaapcTseHHoro yHusepcuteta. Cepus
®unocodusa. Counonorus. Mpaso. 2009. N2 10 (65). C. 125—131.

3 3akoH PO ot 19.02.1993 N2 4530-1 «O BLIHY>XAEHHbLIX NepeceneHuax» (B pea. ot 08.12.2020 Ne 429-®3) // BegomocTu
Cbe3pna HapofHbix fenyTaTtoB v BepxosHoro Coseta P®. 1993. N2 12. Cr. 427.

Kynpswosa A. A., Bacunbes @. [1. TpoLecchl CTaHOB/IEHWS U pa3BUTUS BONPOCOB NPaBOBOro cTaTyca beXXeHLeB U BbIHYX-
LeHHbIX nepecenerues B Poccuu // Bonpockl poccuitckoro u MexxayHapogHoro npasa. 2019. T. 9. N2 11-1. C. 233—244.
Aun3zep 0. A. NpaBo3aLMTHbIN acnekT BbIHYXAeHHOK Murpauum // Hayka n o6pasoBaHue: X0391MCTBO U 3KOHOMUMKA; Npes-
NPUHUMaTENLCTBO; NPaBo M ynpasnenue. 2022. N2 1 (140). C. 100—103.

BbiHyxaeHHble nepeceneHubl 8 Poccuiickonn ®epepaumu // URL: https://bigenc.ru/c/vynuzhdennye-pereselentsy-v-
rossiiskoi-federatsii-2cc876 (gata obpawerus: 10.12.2024).

CmupHoBsa A. C. MpnumHbI yMEHbLUEHWUS YACNa PerncTpupyembix BbiHYXAeHHbIX nepeceneHues // Teopus npasa u Mex-

rocyAapCcTBeHHbIX oTHowWeHui. 2021. T. 2. N2 3 (15). C. 38—44.
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KOHCTUTYLIMOHHOE NPABO

CTpHpPOBaH Bcero 321 BHIHYXAEHHBIH ITepecesieHell,
ZIaBHO CTOAIMIA HAa PETUCTPAIIMOHHOM y4eTe'®. Pac-
CMOTpeHHe HOpMaTUBHOI'O aKTa I103BOJIAeT cZelaTh
BBIBO/I, UTO C HEOOJIBIIMMHU ITOTIPaBKaMu 3aKoH PD
«O BBIHYX/IeHHBIX IlepecesieHIlax» II03BOJUT B OCTa-
TOYHOU Mepe peIluTh 3a1a49H 3aIIUTH IPaKAAHCKO-
r'o HaceJIeHUs B 30HAaX BOOPY)KeHHBIX KOHQIIUKTOB,
OKa3aHUs IIOMOIIY JIUIaM, 6eXaBIIUM U3 PAlOHOB
6O0€BBIX JIEMCTBUI U aZlalITAllN UX, BDEMEHHO WU
IIOCTOSHHO, HA HOBOM MecCTe XKUTeJIbCTBA.

Jlpyras ocHOBHad 3aJia4a, crodamas nepes Poc-
cutickoil ®ezepariveii B chepe IpaBoOBOTO Peryu-
POBaHUSA MUTPAL[MOHHBIX IIPOIIECCOB B PaMKax IIpo-
TUBOZENCTBYSA BHEITHMM yIpo3aM Haulel rocyzap-
CTBEHHOCTH, — HeOOXOANMOCTh IPOBeZieHUs botee
»KEeCTKOM, a MHOT/a O0JIee YKeCTOKOM MUTPAITMIOHHOM
onuTUKYU. Heo6X0AMMOCTh IPUMEHEHUS JaHHBIX
Mep B ITOJIHOM 0O'beMe cTasa 371000JHEBHOH 1OociIe
PsiZia IPOM30IIEeANTNX TEPPOPUCTUIECKUX aKTOB, KO-
TOpBIe OBUTM OPraHU30BaHEI 3a IIpeZieJlaMy Halllero
rocCyZapcTBa 1 UCIOTHEeHBI Bbe3KaloIMMU Ha Teppu-
TOPHIO Halllell CTpaHbl THOCTPAHHBIMY I'PaXJaHaAMU
U unamu 6e3 rpaKAaHCTBa.

Haubosee KpynHBIM 10 MacuITaby U 1Mo KOJIH-
YeCcTBY YeJIOBEeUYEeCKUX KEPTB U MMOCTPaZaBIINX
CTaJl TEPPOPUCTUYECKUU aKT, IPOU3OLIeAITUMN
22.03.2024 B IToagmockoBrbe (B I. KpacHoropcke) B
KOHIlepTHOM 3aJie «Kpokyc Cutu XoJur», pacroso-
’KEHHOM Ha TEPPUTOPHH /IeJIOBOro IieHTpa'’. XKepr-
BaMM MacCOBOI'0 paccTpesia 3puTeei, IpuIIe X
Ha KOHIIepPT, UHOCTPAaHHBIMU TepPOPUCTaAMHU, ITpe-
IIOJIOKUTETHHO BRIXOAAaMU M3 Ta[P)KUKHCTaHa, die-
HaM¥ QuIMasa TeppOPUCTUIECKON TPYyIIINPOBKU
«/cmaMckoe rocyzapcTBo B ApraHucrase» (Takxke
U3BeCTHOU Kak «Bunaar Xopacan» wiu UT'NJI-X,
3ampenieHHol B Poccun)®, opraHM3oBaHHBIX MU
B3PBIBOB, NTOCJIEAYIONIEro noxxapa ¥ BEI3BaHHOT'O
UM MacCOBOT'O OTPaBJleHUA IPOAYKTaMU TOPeHUs
ctanu 145 yenoBek (B ToM uncie 6 geTeit), mocTpa-
nan 551 yenosex™.

Kpome Toro, B cBa3u ¢ nposeseHrneM CBO pesko
BO3POC ITIOTOK MUTPAHTOB U3 YKpPauHHI. 3eCh TaKXKe
BO3HUKAeT psiZi IpobsieM. B CBA3M C CI0KHOCTBIO TIO-
JIy9eHUs leTalIbHON NHGOPMAIIH 110 KOKAOMY IIpH-
OBbIBIIIEMY Ha TEPPUTOPUIO Poccry Ha paBHBIX IIpaBax
C 3aKOHOIOCJIYIIHBIMU JINIIAMY MOTYT IIPOHUKHYTh
KpPUMHHAJIbHbIE 3JIeMEHTEHI, JIUIA, IPUEPKUBalo-

Hecs SKCTPEMUCTKOM UAeOMIOTHY, IpUHaAIeKale
K TEPPOPUCTUYECKUM OObEAUHEHUSAM, U T. [1.

[Tomo6HbIe HeZOPAOOTKYU P OCYIIECTBIEHUN
KOHTPOJIA 3a Bbe3XXalol[UMU Ha TeppuToputo Poc-
cuiicko¥ Pesepalium y>xe IpUBey K LeJOMY PAAY
TEPPOPUCTHYECKUX AKTOB, TAKUX KaK youiicTBo /Jla-
pbu JlyTUHOHN, POCCUMCKON KyPHAIUCTKHU, TOJIUTO-
JIOTa ¥ eBPa3UICKOM aKTUBUCTKH, louepu pusiocoda
Anexkcangpa JlyruHa, KOTOpoe Iporu3ouwio B 2022 1.
Ha MoxkaiickoM mocce 6113 MOCKBBI, KOT/ZIa B aBTO-
MO6WIe, KOTOPBIM yIipasisiia JlyruHa, cpaboTaso
B3PBIBHOE YCTPOUCTBO; ITOKyIIeHUe Ha 3axapa [1pu-
serrHa B 2023 1. B HInkeropozckoii obactu, Korzia
B pe3y/IbTaTe B3pbIBa aBTOMOOWIA [IprienH 66Ut
paHeH, a ero BoAUTeNb U COCIY>XUBell AleKCaH/p
[ITy6uH morub Ha MecTe U p. DTU TEPPOPUCTHYE-
CKUe aKThl ObUTH COBEPIIEHBl THOCTPAHHBIMU IPAXK-
JlaHaMu, BpexaBIMMU B Poccutickyio ®eznepaniiio
U3 YKpauHHI.

C 11e71610 HEeZIOMTYIIeHUS TOZ0OHBIX TPAarMyeCcKuX
COOBITHH B ITOC/IeHUE TOABI HA YPOBHe T'ocyzaap-
ctBeHHOH JlyMmbl u [IpaBuTenscTBa PO nocTosHHO
BHOCATCA U3MEHEHUA B 3aKOHOJaTeIbHble U UHbIe
HOpMAaTHBHBIE aKThl, B KOTOPHIX IIPOMKCAHBI MeXa-
HH3M [IpaBOBOI'0 PeryJIMPOBaHUA MUTPAIIMOHHBIX
IIpOIIeCCOoB, B YaCTHOCTU NpaBUjIa Bbe3/ia U Bbles/ia
MHOCTPAHHBIX IPAXK/IAH U JINI €3 rpakIaHCTBa, 110-
CTaHOBKU UX Ha MUTPAlMOHHBIN y4eT, © MeXaHUu3M
KOHTPOJIA 3a TPYZAOBOM JeATeIbHOCTBI0O MUTPAHTOB.

CaMBbIM AIBHBIM IIPHMEPOM y>KeCTOUYeHHUA MUTpa-
LIMOHHOTO 3aKOHOZATeIbCTBA CTalIO OrpaHuYeHNe
CpOKa MaKCHMaJbHOTO TpebbIBaHUsA B Poccuiickoit
dezeparyeit THOCTPAHHBIX IPAX/AH U JIUL] 6€3 rpak-
JAHCTBa, HAaXOJAIINXCS Ha TeppuTopuu Poccuu 6e3
Bu3. Jlo 01.01.2025 felicTBoBaia paBoBas HOPMa,
COIVIaCHO KOTOPOY MHOCTPaHHbBIE IpaXkJaHe MOIJIU
CyMMapHO HaXOJUThCA Ha TEPPUTOPUU I'OCYAapCTBa
180 axeii B TeueHue rofa. C HOBOTO rojja MakCHMalb-
HBII 6€3BM30BBII CPOK COKpalaercs 10 90 cyTok™.
[To 3ambICTy 3aKOHOZAATe e, TAKON IMMUT ITO3BOJIUT
CHU3UTb YPOBEHb He3aKOHHOM TPYZ0BOH MUTPALIUH.

TeM ke HOpMaTUBHBIM aKTOM BBOJUTCS HOBOE
IIpaBOBOE MTOHATHE — «PEKUM BBICBUIKU», KOTOPBII
OyZeT yCTaHaBIMBATHCS B OTHOLUIEHUHW HMHOCTPAH-
HBIX IPXK/IaH U NI 6e3 rpakJaHCTBA, He UMEIOIINX
3aKOHHBIX OCHOBaHUU HaXOAUTHCA Ha TEPPUTOPUU
Poccutickoit Pezepariyii. DTO MOXeT OBITh CBA3aHO

"® YycneHHOCTb BEIHYXAEHHbLIX NepeceneHLeB ¢ Hayana peructpauum (1992 r.) // URL: https://rosstat.gov.ru/storage/
mediabank/Vynuzhd_peresel_1995-2023.xlsx (naTa obpauieHnsa: 10.12.2024).

' TepakT B «Kpokyc Cutn Xonne». MasHoe // URL: https://www.rbc.ru/society/28/03/2024/65fdc5279a7947060de78e08
2ysclid=m5sf9u4ilt35680694 (nata obpauieHna: 10.12.2024).

20

Yto ynanoch ysHaTb 0 HanasLwmx Ha «Kpokyc Cutu Xonn» TeppopucTax u nx coobuwrmkax? // URL: https://lenta.ru/

articles/2024/04/05/crocus/?ysclid=mbsfiibs28377643887 (nata obpatierus: 10.12.2024).

21

Teppopuctudeckuit akT B «Kpokyc Cutu Xonne» // URL: https://Bano.pd/calendar/2024-3-22_terroristicheskiy-akt-v-

krokus-siti-kholle?ysclid=m5sfmw08lb354515460 (naTa obpauieHna: 10.12.2024).

22

QepepanbHblil 3akoH oT 08.08.2024 N2 260-D3 «0 BHeceHUM U3MEHEHWI B OTAE/NbHbIE 3aKOHOAaTeNbHbIe akTbl Poc-

cumckon Pepepauum» // URL: https://www.garant.ru/hotlaw/federal/1746737/?ysclid=m5tp8y5kwy910556791 (naTa

ob6paleHna: 10.12.2024).
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C ICTeYeHHeM CPOKa BPEMEHHOT'O ITPeObIBaHUA WU
CPOKa JleiCTBUS MUT'PAIMOHHBIX JOKYMEHTOB, Ha
OCHOBAHUY KOTOPHIX JIMLIO HAXOAWIOCh Ha TEPPH-
TOPUU OCyZapCTBa, aHHYJIMPOBaHUEM paspelle-
HUA Ha BpeMeHHOe IIPOKUBaHKe, JOKYMEeHTOB Ha
[IpaBoO 3aHATHA TPYLOBOH eATeIbHOCThIO B Poccru
U T.Z. BBICBUIKA U3 CTPaHBI B YIPOIIEHHOM IOPsZKe
B OTHOIIIEHNY WHOCTPAHHOTO TPaKJaHNHA U JIUIA
6e3 rpakJjaHCTBa MOXKET OBITh TaK)Xe IpUMeHeHa
IIpYU COBEPIIEHUH a[MUHUCTPATUBHOI'O IIPaBOHA-
PYIIeHUS.

Vi3MeHeHUs B MUTPAIlHOHHOM 3aKOHO/ATeNb-
cTBe Poccuiickoit Pesepariny Mpou30ILIU U B BO-
IIpoce IepeceveHsi ee roCyAapCTBeHHON I'PaHULIbL.
C 05.02.2025 y morpaHUYHUKOB TIOSABJISETC OOJIbIIe
OCHOBAHMH B OTKa3e UHOCTPAHHOMY TPaXAAHUHY U
suiy 6e3 rpakJjaHCcTBa Ha Bbe3. Hanpumep, MHO-
CTpaHIla OCTAHOBAT, €CJ/IN CYI[eCTBYeT IIPeJIIoN0Ke-
HHeE, YTO OH MOXKET YyIpoXKaTh 6e3omacHocTH Poc-
cuu. [Ipudem JaHHOe pelleHre MOTYT IPUHNUMAaTh
coTpyzHukH [TorpaHnaHoi ciy:x6s1 PCE Poccun Ha
MecTe — 6e3 obpaleHus B APyTrre NHCTAHIIUH.

B Gurpkaifime MecsIbl pOCCUICKYE 3aKOHO/A-
TeJIM MOTYT BHECTH IIOIIPABKU U B APYTHE 3aKOHBI,
Kacaromuecs JeaTeIbHOCTH HHOCTPAHHBIX IPa-
JiaH. B vacTHOCTH, IUIAaHUPYETCSA 3aIPETUTD IIPOAAXKY
OPYXXUs KUTEJAM JPYTUX CTPaH, a TakKe 0013aTh
MIPOXOAUTD 0653aTETbHYIO JaKTHJIOCKOIIUIO BCEX,
KTO IUIAaHUPYET paboTaTh B POCCHU WM HAXOAUTHCS
B cTpaHe Gosee 90 gHeR>. YKeCTOYEHBI U IPaBO-
Bble HOPMBI, IIpelycMaTpHUBAIOIIYe pa3IiyHble HaKa-
3aHUA 32 AAMUIHHUCTPATUBHEBIE IPABOHAPYLIEHUA.
ITpu 3TOM 3aKOHHOE BO3Me3/iyie MOXKeT HaCTUYb He
TOJIBKO MHOCTPAHHBIX TPaXK/JaH U JIUL 6e3 rpax-
JIAHCTBAa, HO U JIWII, y>Ke IPHUHATHIX B POCCUICKOe
rpaxaHcTso. B asrycre 2024 r. IpuHATA NIONIpABKa
k ®ezsepanpHbiM 3aK0oHaM «O rpakzaHcTBe Pocenii-
cxoti ®ezneparium» u «O BOUHCKOM 06513aHHOCTH
Y BOEHHOM c1yk6e», COTIIaCHO KOTOPOU My>XYHHE
MIPUJETCSA PACCTATHCA C MOyYeHHBIM I'PAXXJaHCTBOM
Poccuiickoit Pesepaliuu 1 pocCUCKUM aCIOPTOM,
€C/I OH He BCTaHeT Ha BOMHCKMI ydeTr™,

Taxxke [IpaButenbctBo PO mnanupyer B 2025 T.
€O3JaTh TaK Ha3bIBAEMBIH peecTp KOHTPOJIHUPYEMBIX
JIVI], B KOTOPBIH IOIAZyT BCE MHOCTPAHHBIE IPAXK/a-
He 1 JyinIa 6e3 rpaXkIaHCTBa, COBEPIIUBIINE B Poccuu
MIpeCTyIUIEHVE WJIY HapYIIUBIINE PEXXUM IIpeObIBa-
HUA Ha TeppuTtopuu Poccutickoit @esepaiiuu u T.1.
[Toka TexHUYeCKas YaCTh PeIleHUs OCTAETCS 107
BOIIPOCOM, CO3/jaHa HeoOXoAuMast TipaBoBas 6aza®.
Ecyii MTHOCTpaHeI WiH UL 6e3 rpakJaHCTBA TI0Ia-

EsTywenko B. U.
CoBepLUEHCTBOBAHME MEXaHU3Ma NPABOBOT0 PErynupoBaHusa
MUTPALMOHHBIX NPOLECCOB B Paccuiickoii (Denepauuw: COBPEMEHHbIE TEHEHLUN

JIO B peecTp KOHTPOJIUPYEMBIX JIUII, Ha HeTo 6yaeT
PacCIpOCTPaHATHCSA PEXKUM BBICBUTKY M3 Poccuiickoi
®eneparuu. Kpome TOro, 3TO 03HAYAET, YTO B OTHO-
IIIEHUHU HET'O YCTAaHABIUBAETCS OTPAaHUYEHUE OT/AEIhb-
HBIX TIPaB ¥ CBOOO, T.€. MHOCTPAHHBIH IpaXKJaHUH
u utio 6e3 TpaXkIaHCTBa He CMOXKET COBEPINATh P/
JeCTBUM.

B OTHOIIIEHUY KOHTPOJIMPYEMOTO JIUIIA TIPUMEHS-
I0TCSI OTPAHUYUTEIBHBIE MEDHI B BU/IE:

— 3ampeTa Ha ToCy/JapCTBEHHYIO PETUCTPAIIHUIO
IOPUAUYECKUX JIUI] U UHAUBUAYATbHBIX IPEATIPU-
HUMaTesel;

— 3ampeTa Ha IprobpeTeHe U TOCyAapCTBEHHYIO
PETUCTPALINIO HEJBMKMMOT'O UMYII[ECTBA, TPAHC-
TIOPTHBIX CPEZCTB, CAMOXO/JHBIX MAIITUH U APYTUX
BU/IOB TEXHUKU; OTPaHUYEHUS Ha [TOJb30BaHUE TIPa-
BOM Ha yTIpaBjIeHNEe TPAHCIIOPTHBIMU CPE/ICTBAMU;

— OTKa3a B JIOMYCKe K cZlaue SK3aMEHOB Ha MPaBO
VIIpaBJIeHUs TPAHCIIOPTHBIMU CPEICTBAMM;

— OTKas3a B Bbljaye (3aMeHe, oOOMeHe) poCCuii-
CKOT'O HAITMOHAJIBHOTO TN MEXAYHAPOAHOTO BOAU-
TEJIbCKOTO YZOCTOBEPEHMUS;

— OTKa3a B OTKPHITUU OAaHKOBCKOTO CYETa U OCY-
IeCTBIeHNN UHBIX OaHKOBCKUX OIlepaliiii, 3a uc-
KJTIOUEHUEM TTePEBO/IOB JIEHEKHBIX CPEZCTB B IEJISAX
VIUIATHI 00s13aTeTbHbIX IIaTEXKET;

— 3ampeTa Ha 3aK/IioueHue 6paka;

— 3ampeTa Ha U3MeHEeHNE MeCTa XKUTENTbCTBA WIN
MecTa IpebbiBanus B Poccuiickoit ®emepaiiuu;

— WHBIX OTPAaHUYEHUH, TTPETYCMOTPEHHBIX 3aKO0-
HogaTeabcTBOM PO,

OrpaHnYeHUs] TPUMEHSIOTCA C AaThl BHECEHUS
CBEZIEHUH O KOHTPOJIMPYEMOM UHOCTPAHHOM T'PaXK-
ZIAHWHE WU uile 6e3 TpakAaHCTBA B PeeCTp KOH-
TPOJIMPYEMBIX JIUIL U TPOJIOJIKAIOT IEUCTBOBATD IO
UCKJTIOUEHUs U3 HETO YKa3aHHBIX CBEIEHUH.

[ToABOAS UTOTHU, YMECTHO OOPAaTUTh BHUMAaHUeE
Ha HEZIOCTATOYHOCTh PECYPCOB aZIMUHUCTPATUBHOTO
¢$boH/Ia, HEMOATOTOBJIEHHOCTH K PA3HOT'O PO/ia COTIYT-
CTBYIOIIUM «OTATYAIOIINM» COOBITUAM U T.Z. KpoMe
TOTO, IIOJATOTOBKA K COOBITHAM TAaKOIr'o MacIiuTaba
TpebyeT copasmepHOro GUHAHCUPOBAHUA, YTO B
COBPEMEHHBIX T'€ONOTUTUIECKUX, SKOHOMUYECKUX
U COITUATBHBIX YCJIOBUSX TIPE/CTABISETCS 3a1a9elt
ZIOCTaTOYHO CJIOXKHOM.

B wacTu Hay4HO¥ paboTHl Haj HcclaeLyeMon
TEMO¥ JIOTUYHO MOAYEPKHYTh CBA3aHHYIO C U3MEH-
YUBOCTBHIO I€OTOJIUTUYECKOTO ITPOCTPAHCTBA €T0
HEZIOCTATOYHYIO0 U3YYEHHOCTh, YTO HE MO3BOJISET
TIOJTyYUTD JOCTATOYHO JOCTOBEPHOE TIPE/ICTABIEHUE
O TPAAYIIUX COOBITHAX.

2 M3MeHeHNa B MUTPaLMOHHON nonuTuke Poccuiickoit ®epepaunn B 2024—2025 rr. // URL: https://kpacHoapmeiickuin.b4.
Mea.pd/news/item/58763664/ (nata obpauienns: 10.12.2024).

2% (QepepanbHbIi 3aKoH 0T 08.08.2024 N2 281-D3 «0 BHeCeHMM M3MeHeHNit B cTaTbio 4 PeaepansHoro 3akoHa Poccuiickoit
®epnepaunm “0 BonHckon 0693aHHOCTH M BoeHHOW cryxbe” u ctaTtbio 22 OepepansHoro 3akoHa Poccuiickon Pefepauum
“0 rpaxpgaHcTee Poccuiickont Pegepauun”» // C3 PO, 2024. N2 33 (u. 1). CT. 4977.

% MocTaHoBneHue Mpasutensctea PO ot 26.12.2024 N2 1899 «0 peecTpe koHTponupyembix auu» // URL: https://www.
garant.ru/products/ipo/prime/doc/411138057/?ysclid=mbtqffd1a4628692920 (nata obpatierus: 10.12.2024).
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K Bonpocy o Siokanuatui v MMKBUKALMY NOCTEACTBHH
PasnBa HeQTenpoyKToB B KepyeHcKoM NposMBe: 3Kosoro-NpaBoBoi acnekT

JKosnoruyeckoe npaso

K Bonpocy o nokanu3auuu u TMKBUAALMK NOCAEACTBHIA pa3nnuBa HedTenpoayKTos
B KepueHcKoM nponuBe: 3Ko0ro-npaBoBoi acnekT
On the Issue of Localization and Elimination of Consequences of the Fuel Oil Spill
in the Kerch Strait: Ecological and Legal Aspect
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AnHomauus. B cmamve paccmampuearomces 80npocsL pa3ausa mazyma 8 KepueHckom nposuse.
H3yuena 3axoHo0amenvHas 6asa, pezyaupyowas cepy pasiusos Hepmu u Hegpmenpodykmos. Hc-
c71e008aHbL BONPOCHL 3a2psi3HeHUs bepe208otl 30HbL KpacHodapckoz2o Kpast 800HO-MA3YMHOIL CMeChHO.
OmmeueHo, umo 6 3umHee 8peMsi 200a HedmepasauUebl UMeHM 80U 0cobeHHOcmU — nod 8030elicm-
guem X0100HOU 800blL UACMb MA3YMA C8EPMbIBAEMCS U YX0OUM HA OHO, HeCOUBWIASCS MAcca NOO
g030elicmauem 8empa BOIHAMU 8bLOPACLIBALTMCS HA bepez08yio 30HY.

Packpsimo, umo mamepuansHblii yuepb, HaHeceHHbLl KypopmHoil uHdycmpuu KpacHodapckoeo kpas,
OUeHUMb 00HO3HAUHO HEBO03MONCHO, YOBIMKL 8 MAKUX CLyUASIX 8KIOUAIOM U YObLIb 0MObIXAIOULLX
Ha mHozue 200bL 8neped. B menioe 8pems 200a u3 Mopckoli cpedbt 8bLOPACbIBAEMC HUOKASL BOOHO-
MA3ymHas amyavcusi, 06pasyrowyasics nod 8osodeticmauem no8bllLeHHOU memnepamypbl, N03MOMY
npubpeXcHast 30Ha OCMaemcs Henpu2ooHOIL 011 KYNAHUSL U 0mMOoblXa HACEAeHUS NPOOOANCUMENbHOE
gpemsi, 00 NOJIHO20 CHAMUSL 02PAHUULMENbHBIX Mep CAHUMAPHbIMU CLyHCOaMU.

Iloxasano, umo cyujecmayrouas cucmemda no NPoeHO3UPO8AHUIO, TOKAIUAUUL U AUKEUOAYUL PA3-
AUB08 Hehmu U HehmenpodyKmoe umeem 3HaUUMebHble HeOOCMAMKLU, OCHOBHbIM U3 KOMOPbLX
A8TI51EMCSL Hecoomaemcmate agapuiiHo-CnacamenbHblX CLyHO HOPMAMUBHBLM MPEOOBAHUIM.

C yuemom moeo, umo pa3opobsieHue 30H OMBEMCMB8EHHOCMU NO PA3HbIM PedepanbHbLM 0p2aHam
UCNOJIHUMeNbHOLL 811acmu He cnocobcmeyem pasgumuio cdheput obecneuerus 6e30nacHoCmiL Ha 00ic-
HOM YpO8He, PeKOMeHO08AHO: 80NPOCHL N0 3auime meppumopuil U HaceieHUss om Hehmepasaugos
8bl8eCMU HA HOBBLIL YPOBEHD, UCX0051 U3 NPUHUUNOE 20CYOAPCMBEHHbLX LHMePecos U Leiecoobpas-
HOCML, UCNONb3YS MEXAHU3MbL 00513aMenbH020 CMPAX08aAHUSL OMBEeNMCMEeHHOCMU WL NOAHOU
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nepedauu 8onpocog bezonacHocmu 20cy0apcmeeHHbIM CMpPYKMypam, co30a8 coomgemcmayouyio
eOUHYI0 cnacamenbHyr cayncoy.

Knroueevte cnoea: pasnus, 6epe2o8as 30Ha, pezyauposanue, 3azpsa3HeHusl, 6e30nacHocmy, OKpY-
acarowas cpeda, auksudayus nocaedcmaeuil

Abstract. The article discusses the issues of fuel oil spill in the Kerch Strait. The legislative framework
regulating the sphere of oil and petroleum product spills has been studied. The issues of pollution of
the coastal zone of the Krasnodar Territory by a water-oil mixture are investigated.

It is noted that in the winter season, oil spills have their own characteristics, in which, under the
influence of cold water, part of the fuel oil coagulates and sinks to the bottom, the undisturbed mass,
under the influence of wind, is thrown by waves onto the coastal zone.

It is revealed that the material damage caused to the resort industry of the Krasnodar Territory cannot be
assessed unilaterally, losses in such cases are formed from the loss of vacationers for many years to come.
It has been revealed that in the warm season, a liquid water-oil emulsion is released from the marine
environment, which is formed under the influence of elevated temperatures, therefore the coastal zone
remains unsuitable for swimming and recreation for a long time, until the complete lifting of restrictive
measures by sanitary services.

It is shown that the existing system for forecasting, localizing and eliminating oil and petroleum prod-
uct spills has significant drawbacks, the main of which are the non-compliance of emergency services
with regulatory requirements.

Taking into account the fact that the fragmentation of areas of responsibility by different federal ex-
ecutive authorities does not contribute to the development of the security sector at the proper level. It
is recommended that issues related to the protection of territories and populations from oil spills be
taken to a new level based on the principles of state interests and expediency, using mandatory liability
insurance mechanisms or the complete transfer of security issues to state structures by creating an
appropriate unified rescue service.

Keywords: spill, coastal zone, regulation, pollution, safety, environment, elimination of consequences

JHUM U3 CyIleCTBEeHHBIX UCTOYHUKOB IIpUYNHe-
HUA BpeZa OKpy»xXalollleil cpeie ABIAeTCA fed-
TeJbHOCTD, CBAI3aHHAsA C TPAHCIIOPTUPOBKOU yTJle-
BOJZIOPOZOB. ABapuu B JaHHOH cdepe He ABIAIOTCA
PeAKOCTBIO, UX NOCAe[CTBUA 1 IPUPOJBI JOCTHU-
raroT KatacTpodpudeckux MacimTaboB, a s BOCCTa-
HOBJIEHUS SKOCUCTEM ITOTPEGYIOTCS T'OZIBL.

He ycmienu ToJIKOM 0CO3HATh IPOHU3OIIEAIIYIO
KpHU3UCHYIO cuTyanuio 29.05.2020 wa TOLI-3 r. Ho-
PWIbCKa, CBA3aHHYIO C pasrepMeTH3aliieil pesepBya-
pa, IpUBE/IIEro K 0c000 KPYITHOMY pa3iuBy HedTe-
npoayKToB (6osee 20 ThIC. TOHH), Kak 15.12.2024
npowusonwta 6osee MacTabHas o CBOUM IOCTIe]-
cTBUAM KaTacTpoda B KepueHckom nposnuse. V3-3a
IITOPMOBOU Harpy3ku IIPOUCXOAUT PasioM ABYX
TaHKePOB cepuu «BonroHedTp-239» (IIpousBeseH
B 1973 1.) u «BonronedTh-212» (1969 1.), mepeBo-
3UBIINX 6osiee 9 THIC. TOHH Ma3yTa, CylleCTBeHHasa
JacTb KOTOPOTO yTekja B Mope. MOHUTOPUHT 110
BBIABJICHUIO 3arpA3HEHUN BOJHO-Ma3yTHON CMeChIO
mpoBoAWIca Ha 220-KUJIOMeTPOBOIi 30He 6eperoBoii
yacTyu YepHOro Mop.

Crierndurika HeQpTepasIMBOB B 3UMHee BpeMs r'ofa
HIMeeT CBOM 0COOEHHOCTH — I10/] BO3/IECTBHUEM XO-
JIOZHOM BOZBI YaCcTh Ma3yTa CBEpPThIBAeTCA U ITOIPy-
’KaeTcs B MOPCKYIO IIy4HHY, ApyTas HecOUBIIasACA

1

Macca 1o/l BO3ZieMicTBHeM BeTpa BOJTHAMU BEIOPACH-
BaeTcs Ha 6eperoByIo 30HY.

Kak oTMeuaeTcs, «13-3a YBETUYEHUS TUIOTHOCTH
U BAI3KOCTU HEPTAHOE TIATHO Ha TOBEPXHOCTH XOJIO/-
HOM BOZIbI OOBIYHO TOJIIIE Y 3aHUMAaEeT MEHBIITYIO TUTO0-
Ia/ib TI0 CPaBHEHMIO C TOM, KOTOPYIO O6bI OHO UMEJTO
B YMEPEHHBIX IIMPOTAX»' .

[Morpy:xasich Ha JHO BofjoeMa, HepTENPOAYKT
HaKphIBaeT BOAOPOCIU U MEJKUX MOPCKUX OOUTAa-
TeJjie, coKpaliasi KOpMOBYIO 6a3y BceM 0OUTaTeNAM
Mops. Y pbIb, HaXOAAIIUXCSA B 9TOM paiioHe, )Kabphl
3a6UBAIOTCA Ma3yTOM, ¥ OHU MTOTUOAIOT.

Ocobast 0TTaCHOCTB 3TOTO MPOLECCA COCTOUT B TOM,
YTO B JIETHUM TTEPUOZ, IPYU TPOTPEBAHUU COTHIIEM
MOPCKOM aKBaTOPUHY MasyT 10/l BO3AEUCTBUEM TeTLIa
B He6OJBINNX 06heMax HauMHaeT BCIUIHIBATh, BETEP U
BOJIHBI ZIOHOCAT €r0 /10 ¢y, COOTBETCTBEHHO, Hepe-
roBasi 4aCTh HE COOTBETCTBYET CAHUTAPHBIM HOPMaM
Y TIPUXOAUT B HETOJHOCTH M3-3a MIOCTOSHHO TPUOHI-
BAIOILIEro 3arpsA3HeHuA. DTOT IIPOLECC ITPOAOIKAETCS
JUTUTEThHOE BpeMs, ¥ HEOOXOAUMO YUUTHIBATD STOT
¢dbaxTop Kak Hem30eXKHOeE CIeAICTBUE PA3JIMBA B BOA-
HOIi akBaTOpuH. [Ipy 5TOM B 3MHee BpeMsi BhIOpa-
ceiBaeMas Ha 6eper Ma3yTHas CMeCh HaXOAUTCA B
T'YCTOM COCTOSIHUU, BIUTHIBAHUE B 6EPETOBYIO 30HY
TIPOUCXOAUT B 3aBUCUMOCTH OT IUIOTHOCTH TPYHTA.

WBanos A. 10., Tepneesa H. B., VisoxuH []. B., Kyyeiiko A. A. loBefeHWe U MOHUTOPUHT Pa3fNiMBoOB HePTU B BOJAX apKTUYECKUX

mopei (Ha npumepe BapeHuesa Mops) // 3awumTa okpyxatoLien cpefbl B HedTerasosoM komnekce. 2015. N2 5. C. 6.
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YueHble OTMeYaroT, 9TO «OKUC/IeHne HedTH, Tpe-
Oytoliee He MeHee 25 JIeT, CAUTAeTCs 3aKOHYEHHEBIM,
€CJIU B TIOUBe He OOHApY)KeHbI HeQTAHBIE YITIEBOZO-
pOZBI»,

MaTepuasbHbli yirep6, HAaHeCEeHHBI KyPOPTHOU
nHAycTpuM KpacHozapckoro Kpasi, OLleHUThb Cpasy
OZIHO3HAYHO HEBO3MOXKHO, YOBITKU B TAKUX CITydasax
BKJIFOYAIOT YOBUIb OTABIXAIONUIUX HA MHOTYE T'O/IBI
BIIepe/. MaccoBbIii BOpoC HeraTUBHOM MHpOpMa-
1uu o pasnuse B CMU nozco3HaTeNbHO 3aKpeIuisieT
y HaceJIeHUsI MHEHHE O CMeHe MeCcTa [IpOBeeHNs
JIETHUX OTIIyCKOB, TaK KaK Ha 3arpsi3HeHHYI0 HedTe-
[IPOAYKTOM TePPUTOPUIO OTABIXAIOIINE He TT0eAyT.

IO. I'. IllnakoBCKUM OTMeYaeT, YTO «CyIleCTByeT
OT'POMHBIH ITACT BOIIPOCOB, CBA3AHHBIX C TPAHC-
dbopmaryeii BHEITHEH TOJUTUKHU, TII00ATBHBIX Xa-
PaKTEPUCTUK IIPUPOJOIIONIb30BAHNUA, MAKPOIKOHO-
MHYeCKUX (paKTOPOB, COLNAIBHBIX U KyJIbTYPHBIX
ocobeHHOCTEN» .

[Tpu pasnuBe TowmBa B Hopuiabcke IO UCKY
PocripupozHaz3opa ¢ JouepHero npeAnpusaTusl
ITAO «HopHUKenb» pelieHreM ApOUTPaKHOTO CyZa
KpacHosipckoro Kpast B3bickaHo 146 177 mupa py6-
Jieit. MaTepyabHbIHM ¥ 9KOJIOTHYECKUH yIepo, HaHe-
ceHHBIM KpacHozapckoMy Kparo, [0 CBOMM IIOCTIe] -
CTBUAM IIPeBOCXOJNT 3arpsizHeHns B Hopuibcke, Tak
KaK 3arps3HeHa KypopTHas 30Ha, KOTOPast ABJISIETCS
HMCTOYHUKOM €)XeTr0ZHBIX MHOTOMIWUIHAPAHBIX JJ0X0-
[I0B B OIO/KET Kpas M YaCTHBIX JOMOXO35HCTB, CBA-
3aHHBIX ¢ 613HecoM chep OBITa U YCIIyT.

Kak oTmedaeTcs B IuTepaType, «<BOIIPOCH aHAIU-
3a U OLIeHKH TaKOI'0 KOMIUIEKCHOT'O PHCKa B HACTOSA-
Iee BpeMs U3y4eHbl HeZIOCTaTOYHO, YTO TpebyeT pas-
paGoTKM HOBOTO MOJX0/A K PENIEHUIO STOM 3a4a4u» ",

B Temioe BpeMs roZia u3 MOPCKOH cpeArl BhI-
O6pacheIBaeTcs XUJKasg BOAHO-Ma3yTHAsA SMYJIbCHS,
obpasyromascs 1Mo/ Bo3JeiCTBUEeM OBBIIIEHHOM
(twrrocoBoii) TemmepaTypsl. [IpeacTapisas cob6oii oco-
Oy¥0 )KUJKOCTh, OHA BIIUTHIBAETCS B IOBEPXHOCT,
MIPOHUKAsA ITyOOKO B 3€MJIIO IO APEHAKHBIX BOJ,
OTPpAaBJIsAsA IOA3EeMHEBIE TPYHTOBEIE TeUeHUs. B cBoo
oyepezib, MPUOPEKHASA 30HA OCTAETCS HETPUTOAHOM

K Bonpocy o Siokanuatui v MMKBUKALMY NOCTEACTBHH
PasnBa HeQTenpoyKToB B KepyeHcKoM NposMBe: 3Kosoro-NpaBoBoi acnekT

JUIs KyTIaHUA U OT/AbIXA HACEJIEHUs IIPOAOJDKUTEIBHOE
BpeMs, 0 IIOJIHOI'O CHATUA OIPAHUYUTEIbHBIX MEP
CAaHUTAPHBIMU CIIy>KOaMHU.

E. B. HoBuKOBa OTMeYaeT, 4TO «BpeJ, OKPyKaro-
mel cpefie pejronaraeT cleljiaabHble IIpaBOBbIe
IIOAXOABI U MEePHI €ro IIpeAyIpexX/JeHUd U INKBU-
JlallUY, C y9ETOM 0CO60TO OOIIEeCTBEHHOTO 3HaYe-
HUA OKpy’Kalolllell cpeibl U ee OTAeNIbHBIX KOMIIO-
HEHTOB»".

CymiecTByrolasa cucTeMa 110 IIpOrHO3UPOBAaHUIO,
JIOKQJIM3alyy ¥ JUKBUJAIIUY PAa3IUBOB HedTH U
HepTEeIPOAYKTOB UMeeT CylleCTBEHHbIE HeZoCTaT-
KU, OCHOBHBIE CPEeAN KOTOPBIX — HECOOTBETCTBUE
aBapUIHO-CIIACaTEIbHBIX CIYXO HOPMAaTUBHBIM
TpeboBaHusaM. [lepegaga ot MUC Poccuu GpyHKIINIA
I10 OCYILeCTBIEHUIO KOHTPOJIA U Haz30pa B chepe
HedTepa3nuBOB MUHUCTEPCTBY IIPUPOJHEIX PECYP-
coB u akosoruu PO He cpaborana. PazapobieHue
30H OTBETCTBEHHOCTH II0 Pa3HBIM QeiepajbHbIM
OpraHaM UCITOJTHUTETbHOH BJIaCTH He CIOCOOCTBYET
Pa3BUTHIO JaHHOH chepHl Ha ZODKHOM YPOBHE.

YdeHble MUIIYT, YTO «B TIpoliecce HepTeAOOBIIH 1
TPAHCIIOPTUPOBKHU IIPOUCXOJAT 3arpsA3HEHUs OKPY-
JKaroleli cpeZibl, MPUBOAAIINE K YXYALLIEHHUIO Kade-
CTBa [TIOBEPXHOCTHHIX BOZ BCJIECTBYE CMBIBA HedTe-
MPO/YKTOR C 3aTrPsASHEHHBIX TEPPUTOPHIA»’,

B cooTBeTCTBUM C TIOCTaHOBIEeHUEM [IpaBuTesb-
ctBa PO ot 23.07.2004 N2 3717 mpoBezieHre paboT 110
NIpeAyNpeXAeHUIO U INKBUAIMY Pa3InBOB HedpTH
1 HepTeNpOAYKTOB Ha BOAHBIX aKBATOPHUAX BXOAUT
B 30HY OTBeTcTBeHHOCTH PocMoppeudiiora, KoTopoe
SIBJIIETCS IOABEJOMCTBEHHBIM desilepalbHBIM areHT-
ctBoM MuHTpaHca Poccun.

KoopauHanua 1 KOHTPOJIb BOIIPOCOB, CBA3aHHBIX
¢ BRIOpocaMu ¥ cOpocaMu 3arps3HAIONINX BEIIECTB
B OKPY>KaIOIIYI0 IPUPOAHYIO CPeAy, OCYIIECTBIACTCA
PocripupogHazzopom® (oziBeZiloMcTBEHHOE dejie-
panbHOe areHTCcTBO MuHIprpogs! Poccun).

B cooTBeTcTBUM € YKaszoM [IpesuzenTta Poccuu
oT 11.07.2004 N2 868, MUC Poccuu ycTaHaBIMBaeT:
NOPSAZAOK CO3/jaHus, IIPOBEAECHUE B YCTAHOBJIEHHOM
TIOpsAZKe aTTeCTalluy U y4eT aTTeCTOBAHHBIX aBapUii-

Anexceesa M. H., ®egopos [. B., Pycckux U. B., Awerko Y. . ANCTaHLMOHHO-Ha3eMHbI MOHUTOPUHT HedTe3arpsi3HeHHbIX
3emenb Hedreloranckoro patoHa XMAO // Ontuka atMochepbl v okeaHa. 2023. N2 6 (413). C. 514.

Linakosckuii 0. I KnumaTuyeckas 6esonacHocTs Poccumn: npaBoBblie acnekTsl MpocTpaHCTBeHHOro pa3sutus // Mpaso.
BesonacHocTb. YpessbivaiiHble cuTyauum. 2022. N 4 (57). C. 37.

Koweprun I'. A., Mypatos U. H., Kynpus+Hos M. A., Moanwyk K. M. OueHka n kapTorpapupoBaHue puckoB BO34ENCTBUS
aBapuitHbIX HepTepasIMBOB Ha NecHo KoMnnekc HedTeobbiBatoLwmx pernoHos Poccuu // kcnosnuyuna Hedts Mas.
2022.N2 5. C. 87.

Hosukosa E. B. 3konoruyeckas 6e3onacHoCTb: COBPEMeHHbIe NPaBoBble NOAX0Ab! K YNpaBfieHuto puckamu // BecTHuk
MockoBckoro yHnBepcuTeTa. [1paBo. 2018. N2 6. C. 45.

lMepemutuna T. 0., Awenko Y. ., Anekceera M. H. KomnnekcHas oLeHKa 3KOI0rM4yeckmMx puckoB aBapuinHbix pasfivBoB
HedTm // Akonorua n npoMsiwneHHocTs Poccnu. 2014, N2 11. C. 22.

MocTtaHosnexue MNpaeutensctea PO ot 23.07.2004 N2 371 (peg. ot 23.05.2024) «06 yteepxaeHnu Monoxerus o Pege-
pasbHOM areHTCTBE MOPCKOrO U pedHoro TpaHcnopta» // C3 P®. 2004. N@ 31. Ct. 3261.

MocTtaHosnexue MNpaeutensctea PO ot 30.07.2004 N2 400 (pes. ot 30.07.2024) «06 yteepxaeHnu Monoxerus o Pege-
panbHoit cnyxbe no Haa3opy B chepe NPUPOAOMNONb30BAHNSA U BHECEHWUW U3MEHEH WA B NocTaHoBNEeHMe [1paBuTenscTBa

Poccuitckon Pepepaumm ot 22 uiona 2004 r. N2 3705 // C3 PD. 2004. N¢ 32. Cr. 3347.
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JK0J10r Y4ECKOE NPABO

HO-CIIacaTeIbHBIX CIIY>KO ¥ aBapUIHO-CIIacaTeNTbHBIX
dOpMUPOBaAHUH, B TOM YKCJI€ HEIITATHBIX .

OyHKIIUM paclipe/iesieHbl 10 Pa3HOIIJIAHOBBIM
opraHaM HCIOJHUTEIbHOMN BJIaCTU, YTO CKOBBIBAET
TIpoBeZieHre MePOIPUATUH IO pa3BUTHIO CUCTEMBI
obparieHus ¢ pa3IuBaMu HepTH U HePTEIPOAYKTOB.

Macmtab pasnuBa HepTenpoAyKTOB B KepueH-
CKOM IIPOJIMBE U3HAYAIbHO OBLI HEZOOIIEHEH 10
TIPOTHO3UPYEMBIM MTOCAeACTBUAM, U 26.12.2024
Ha 3aceflaHuu [TpaBUTeIbCTBEHHOU KOMUCCUY 10
TpeAyIpeXxAeHUI0 U JTUKBUalluU Ype3BbIYaiHbIX
CUTYyaIui 1 obecrieyeHUIO TTOXKapHOI 6e30MacHOCTH
(K4C), B cBA3U ¢ KpU3UCHOM 06cTaHOBKOIM B Kep-
YeHCKOM IIPOJIMBe JaHHasA Ype3BbluaiiHag CUTyalusa
OTHeceHa K deZepaJIbHOMY YPOBHIO. DTO pellleHre
MTO3BOJIUT BHIPAOOTATh MEXAaHU3MBbI TPUBJIEYEHUS
($MHAHCOBBIX CPEJCTB, UCIIOIb3YsI pe3ePBHBIN GOHZ
[TpaBuTenbcTBa PO, 171 TMKBUAAIIHN SKOIOTHIECKOM
KaTacTPOQBHL.

Kak oTmeuaeTca B 1uTeparype, «IIOHATHE KO-
JIOTUYeCKOr0 pUCKa IT03BOJIAET JJIA IINPOKOro Kj1acca
ABJIEHUH U IIPOLIECCOB JaTh KOIM4YeCTBEHHOE OIIMCca-
HY€e DKOJIOTMIECKUX OMTacCHOCTeN» ",

BeperoBas 30Ha IpoBezieHUs paboT 1o c6opy
Ma3yTHOH cMecH ObUIa TToZie/ieHa Ha AT CEKTOPOB:
JeThIpe B 30He AHaIHI 1 TeMproKckwii paiioH. K pa6o-
TaM OBUIO IPUBJIEYEHO OTPOMHOE KOJTUYECTBO TPaXK-
JAHCKOT0 HaceJleHU.

ITo cBoeii cTpyKType Ma3yT — Tsoxesasn Gppakuus,
KoTopast obpasyeTcs 1ocJie nepepaboTky HepTH, OHA
COCTOUT U3 CMeCH YIIeBOAOPOZAOB, Pa3INYHBIX Hed-
TAHBIX CMOJI ¥ Pa3/IMYHbIX METa/UIOB. OTO JOBOJIBHO
BfA3KadA JKUJKOCTb, KOTOpas He pacTBOPsETCA B BoAe,
XOPOIIO BIIUTHIBAETCS B 6€pEeroByI0 30HY IIPU pas-
JIMBax Ha Bozie. Heo6X0AMMO YIUTBIBATD, YTO JIFOOOM
pazyivB HedTH U HePTENPOAYKTOB, IIPOU3OIIE NI
B BOZHOH aKBaTOPHH, 3arpsa3HsAET 6€PETOBYIO 30HY,
TaK KaK BO/ia BBIOPACHIBAET UHOPOJAHYIO CTPYKTYPY
Ha Cymly.

C. B. bepauukos u B. B. KysbIriH 0TMe4aroT, 4TO
«B Te4eHHe [TepBBbIX HECKOJIBKUX YacOB Pa3iIuB pac-
IIpoCTpaHAeTCsA MeXaHU4YeCKy Ha TOBEPXHOCTH BOJBI
0/ IeWCTBUEM IPABUTALUOHHBIX CHJ» .

MasyT omaceH /151 BOZOEMOB, 06pa3ys Ha IIOBepX-
HOCTH IUIEHKY, OH HapylaeT IpHUpOJHbIe IPOLeCChl
TEIUI00OMeHa, TIePEeKPHIBAET JOCTYI KUCJIOPOZA, CIIO-
coOCTByeT N3MEHEHHUIO 3allaxa U BKyCOBBIX KaUeCTB

9

BozbI. KpoMe Toro, OH HapymiaeT IPUBBIYHbIHN IUKI
YKU3HEZIEeATETbHOCTY BOAHBIX OOUTaTENEH.

E. H. Kymux u [I. A. BalikiH OTMedaeT, YTO «OCHOB-
HYIO OIIACHOCTH IIpeZCTaBIsAeT TOHKAA IUIEHKa, KOTO-
pas obpasyeTcs Ha BOZHOM IIOBEPXHOCTH COTIACHO
¢dus3nueckuM cBoiicTBaM HepTH U HePTENIPOLYKTOB,
BO3HUKAIOIAsA JaKe TIPU HeGOBIIMX PasIuBax» 2.

Ha cymie masyTHas cMech OKa3bIBaeT HEraTHUB-
HOe BO3/ieliCTBHEe Ha OKPYKalOIIyIo Cpeay, TopakaeT
YKVBBIE OPTAaHU3MEBI, MeHsIeT CpeZly UX IIOCTOSTHHOTO
obuTaHusA. BIUTHIBAsACH B IOYBY, OHA OTPABJAET
IUTaTeJbHYIO cpeJy, Hapylias ¢pusnosornieckre
IIpoLiecChl pacTeHN Yepe3 KOPHEBYIO CUCTEMY.

B cdepe TpaHCIIOPTUPOBKY Ma3yT OTHOCHUTCS K
KaTeropuu omnacHoro rpysa. Ha gesoBegeckuii opra-
HU3M I1aphl Ma3yTa OKa3bIBAIOT OTpaBJIiolee BO3-
JetictBue. [Tonazas yepe3 OpraHbl AbIXaHUs, C BOZOH
WY THIIEHN, CyOCTaHIVSA BIIUTHIBAETCSA B KPOBb, I10-
BpeX/asi OpraHbl AbIXaHs, [M1a3a, HEPBHYIO CUCTEMY.
Oco6BIMM TPU3HAKaMHU IIPU OTPaBJIEHUH TapaMH
MasyTHOH CMecH SBJIIOTCSA TOJIOBOKPYKeHNe, TOMI-
HOTA, BO30YMMOCTD, YIaCTHUBIIUICSA ITy/IbC ¥ 061t
c1aboCTh OpraHu3Ma.

OTmedaeTcs, 9TO «yIJIeBOJOPOAHI JIETKOH ppak-
LMY, HAXOJsCh B I0OYBAX, BOAZHOU U BO3AYIIHON
cpeZiax, OKasbIBalOT HAPKOTHUYECKOEe M TOKCUIEeCKoe
JIefiCTBYE HA KUBbIE OPTaHU3MBI» ",

PaboT#HI TI0 IMKBUIAIIMY Pa3UBOB HedTH U HeDTe-
IIPOAYKTOB OJDKHBI OCYLIECTBIIATh ATTECTOBAHHBIE
B YCTAHOBJIEHHOM IIOPsAJKE aBapUiiHO-cIIacaTesIb-
Hble popMupoBaHua. OTHeceHVe ITPON30IIe e
Ype3BBIYANHON cUTyalnu K ¢peiepaTbHOMY YPOBHIO
11o3BoJisieT IIpaBUTeIbCTBEHHON KOMUCCUY Ha BO3-
Me3ZHOM OCHOBe NIPUBJIEKATh IpodeccroHaNbHbIE
crlacaTesIbHBIE CTY)KObI, 6asupyrommyecs B KpacHogap-
CKOM Kpae, IIpY HeZIOCTATOYHOCTH UX CHJI U CPE/ICTB
3aZielicTBOBaTh GOPMUPOBAHUSA U3 IPYTUX PETHOHOB
CTpaHBL.

B coorBeTcTBUU ¢ PesepabHBIM 3aKOHOM OT
22.08.1995 N2 151-®3, aBapuiiHo-ciacaTesbHble
CITy>KOBI, He TIPOLIeAIINE aTTECTAIUIO WIN He TIOJ-
TBEPZUBIINE B XOZIe IPOBEPOK CBOIO TOTOBHOCTD K
pearupoBaHUIO Ha Ype3BhIYaHBIE CUTYAIUH 1 IIPO-
BeJIEeHUIO PaboT 10 UX JTUKBUAALIUU, K 00CTyKUBa-
HUIO OpTaHU3aIMH 10 ZOTOBOPY HE JOITyCKAIOTCA U
K [IPOBEZIEHUIO aBapUHHO-CIIacaTeNbHbIX paboT He
npuBinekatoTed (cT. 12). I'parkzaHe, He ABIAONINECT

Ykas Mpesunpgenta PO ot 11.07.2004 N2 868 (pen. ot 18.11.2024) «Bonpockl Munuctepcrea Poccuiickoit ®epepauuu no

Lenam rpaxaaHckoit 060poHbl, Upe3BblYaiHbIM CUTYaLMAM U TMKBUAALMW NOCIEACTBUIN CTUXUIAHBIX BencTeuin» // C3 PO.

2004. N 28. Cr. 2882.

10

Anekceesa M. H., lepemutura T. 0., Awerko U. [T OueHka 3KONOrMYeCKNX PUCKOB aBapUIHbIX pa3fiMBoB HETU C UCMOSIb-

30BaHMeM CMYTHUKOBbIX AaHHbIX // OnTuka atMochepsl 1 okeaHa. 2013. N2 6. C. 526.

bepanunkos C. B., Kynbirnd B. B. MogenvpoBaHue 3arpa3HeHns akBatopumn n beperosoi NMHMM a30BCKOro MOpS Npu

pasnusax HedTenponykTos // Tpyabl FOxHoro HaydHoro uenTpa PAH. 2020. T. 8. C. 227.

Kynuk E. H., bavikun []. A. Pazanuebl He$TenpoayKToB Ha BOLHOW NMOBEPXHOCTU: METOAbI aHaNn3a AaHHbIX AUCTaHLMOHHOIO

30HAMpPOBaHua 3eMnu npu ux sbigeneHun // Bectiuk CIYTuT. 2022. N2 4. C. 61.

Awenko U. I, MepemutnnHa T. 0., JlyykoBa C. B. KomnnekcHas oLeHKa 3KOI0rMYeCkMX pUCKOB aBapuHbIX pasfvBoB

HedTm // 3awwnTa okpyxatoLeit cpeabl B HepTerasosoM komnnekce. 2014. N2 4. C. 6.
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criacaresisiMy, IIPY [IPUBJIeYeHUH UX K IPOBeJEHUIO
aBapHUITHO-CIIacaTeIbHbIX PabOT MOZIEKAT 00sI3aTeNb-
HOMYy 6eCIUIaTHOMY IMYHOMY CTpaxoBaHwuio (cT. 36) ™.

I[Tpu TMKBUZAIVY TOCIEeCTBUM aBapUIHOTO pas-
JINBA YIJIEBOZOPOLHOTO CHIPbS B IIEPBYIO O4epeb
He0oOX0AMMO JIOKAIN30BaTh UCTOYHUK YpE3BbIYAii-
HOH CUTyallly, II03TOMY He3aMeAIUTENbHO CIeflyeT
OTKa4aTh OCTABIIYIOCA BOJHO-Ma3yTHYIO CMECH U3
yleseBIINX OYHKePOB MTOTEPIEBIINX KPYIIEHUE
TAaHKEPOB.

E. M. XapTyKOB OTMe4aeT, YTO «Ha pa3/IuBHl Hed-
TH, CBA3aHHBIE C aBAPUAMY TAaHKEPOB U ee J00bI-
yell, mpuxoauTcsa 15 % Bcero KosmdecTBa HeQTH,
€XeroZIHO MOCTYIAIOLIero B OKPYXKaIOIIyI0 Cpeay,
OZI0GHEIE CIyYau KaTaCTPOPUIECKOTO HEPTIHOTO
3arps3HEHUs [TOJYYal0T HauOOIbIINI OOIeCTBEH-
HBII pe3oHaHC»".

CBOeBpeMeHHOE HEBHIIOJIHEHVE paboT, CBA3aH-
HBIX C yCTpaHEHVEeM HCTOYHHUKA PAa3jfBa, O3HAYAeT,
YTO Y aBapUIHO-CIIacaTelbHbIX GOPMUPOBAHUN B
pPETrHOHEe OTCYTCTBYET B HEOOXOAMMOM KOJIUYECTBE
obopyzoBaHue, KOTOPOe B 00A3aTeIbHOM HOPsAZKe
ZIOJDKHO UMEThCS [IPU aTTecTaluy cliacaTeIbHBIX
OpraHU3aIlUii.

ITpy BOBHUKHOBEHUH Ype3BbIYalHBIX CUTYaLNH,
00yCJIOBIEHHBIX pa3IuBaMu HepTH 1 HePTEPOAYK-
TOB, aBapUIHO-CIIacaTebHble GOPMUPOBAHUS, B CO-
OTBETCTBUU C IIOCTaHOBIeHNEeM [IpaBurenscTBa PO
or 31.12.2020 N® 2451, ¢ MOMeHTa NOCTYILIEHUSA
“HGbOPMAIMH Ha TOBEPXHOCTHBIX BOAHBIX 00 BEKTAX
He006X0AMMO MPUHATH MEPHI 110 IUKBU/AINY B TEYe-
HUe 4 4acoB, IIpY Pa3/iIuBe Ha CyXOIIyTHON 4YacTU — B
TeveHue 6 9acos'®.

[TpuHATEIE HA BCeX YPOBHAX HOPMAaTUBHBIE Tpe-
60BaHUA He cpabaTHIBAIOT, IPEAIPUATHA U Opra-
HU3AI[UY, SKCIUTyaTUPYIOIIYe OllacHble IPOM3BOJ-
CTBEHHEBIE OO'BEKTHI, C IeJIbI0 CHIDKEHUS PaCXOQHOU
YaCTH IIPUBJIEKAIOT K paboTaM 1o 0OeCIieYeH IO Ipo-

14

cnacaTenen» // C3 P®. 1995. N 35. CT. 3503.

15

K Bonpocy o Siokanuatui v MMKBUKALMY NOCTEACTBHH
PasnBa HeQTenpoyKToB B KepyeHcKoM NposMBe: 3Kosoro-NpaBoBoi acnekT

MBIIITIEHHO# 6€3011acHOCTH HE COOTBETCTBYIOLIE
[IPOrHO3UPYEeMBIM yI'PO3aM aBapUilHO-cliacaTe/bHble
CITYKOBI.

[ToctanosnenueM IlpaBurtensctsoM PP ot
16.12.2020 N2 2124 yTBep:keHbI TpeOOBaHUA K CO-
CTaBy ¥ OCHAIIEHUIO aBapUHHO-CIIacaTeNTbHBIX CITyKO
u (Wwin) aBapuiHO-cIIacaTeIbHbIX GOPMUPOBAHUH,
Y4acTBYIOIIUX B OCYIIECTBIEHUN MepOIIpUATHI 110
JIMKBUZIALIUY PA3IUBOB HePTHU 1 HePTEPOAYKTOB' .
Vi3gaHHbIe TpeOOBaHUSA HA IPAKTHKE He COOITIOAI0T-
s, I0O3TOMY ITOBCEMECTHO IIPOCMaTpUBaeTCA HeJo-
CTaTOYHAs OCHAIIEHHOCTD CIIacaTeNbHbIX CIYKO U
dbopMUpPOBaHUT.

C npuHATHeM noctaHosneHu [IpasutenscrBa PO
oT 21.08.2000 N¢ 613 B Ha1eli cTpaHe BIiepBbIe Ha
IIPaBOBOM YPOBHE YCTaHOBJIEHBI TPeOOBaHUA 11O
obecrieyeHNIO 6€30IIaCHOCTH OIIACHBIX IIPOU3BOJ-
CTBEHHBIX 0O'BEKTOB, ZOOBIBAIONINX, TPAHCIOPTH-
PYIOIIHUX U XpaHAIINUX HePTb U HePTeIPOAYKTEI
ycTaHOBJIeHHOro 06beMa'®. C 1e/bio peanrsanuu
rocyZapcTBeHHOU MOJIUTUKYU B 3TOU cdepe U ¢ yde-
TOM IIpaKTUKU NIpaBONIpUMeHeHMUs U3/JaHbl NHBIE
HOpMaTUBHBIE IPaBOBLIE aKTHI.

OzHako IpUHNMaeMble IpaBOBBIE JJOKYMEHTHI,
perynupytouue chepy obecriedeHrss 6e30MacHOCTH,
He cpabaThIBAIOT, OHU HE TIePEeCHINBAIOT a/[MUHU-
CTpPaTUBHBIN pecypc BepTUKaIbHO NHTErPUPOBaH-
HBIX HepTeZ0OBIBAIOIINX KOMIAHUMN U KPYITHBIX
CeTeBBIX aBApUIHO-CIIacaTelbHBIX GOPMUPOBAHUN.

[ToaTOMy HEOOXOZUMO BOIIPOCHI I10 3aIIUTE Tep-
PUTOPHI 1 HacejlleHUs OT HepTepasIUBOB BEIBe-
CTU Ha HOBBIY YPOBEHb peryJaupoBaHUs, NCXOJA U3
IIPMHIUIIOB FOCYAapCTBEeHHBIX NHTEPECOB U I1e/1eCo-
06pa3HOCTH, UCIIOIB3YS MEXaHU3MbI 00S3aTETbHOTO
CTPaxXOBAHUS OTBETCTBEHHOCTHU 3a He(Tepas3IUBEL,
WIN IpelyCMOTPeTh MOJHYIO Iepeady BOIIPOCOB
6e301aCHOCTH TOCYJapCTBEHHBIM CTPYKTYPaM, CO-
3/1aB COOTBETCTBYIOLIYIO eINHYIO CIYXKOY.

MepnepanbHblii 3akoH oT 22.08.1995 N2 151-03 (pep. ot 14.07.2022) «06 aBapuitHo-cnacaTenbHbix ciyxbax v ctatyce

Xaptykos E. M. Mpob6neMsl rnobanbHoi HedgTerazoson npombiwneHHocTn // Bypernue n Hepts. 2014. N2 6. C. 5.

MocTtaHoBneHue Mpasutenbctea PO ot 31.12.2020 N2 2451 «06 yTBepxxaeHUM [paBui opraHnsaunm MeponpuaTuin no
npenynpexnaeHunio N NMKBUAaLUN pasnueoB HedTu U HepTenpoaykToB Ha TeppuTopun Poccuiickonn Pepepauun, 3a
UCKIlo4YEeHMEM BHYTPEHHMX Mopckux Bog, Poccuiickon Pefepauun n TepputopuansHoro Mopsi Poccuiickoit ®epepauiny,
a TaKkXKe 0 NPU3HAHUW YTPaTUBLLMMU CUITY HeKoTopbix akTos Mpasutensctea Poccuitckoin ®enepaumu» // C3 PO. 2021.
Ne 3. Cr. 583.

MoctaHoBneHue MNpaButenbctea PO o1 16.12.2020 N2 2124 «06 yTBepxXaeHUM TpeboBaHM K COCTaBY U OCHALLEHUIO
aBapuitHo-cnacaTesbHbix cyx6 v (Mnun) aBapuitHo-cnacaTesbHbIX GOPMMUPOBAHMIA, YHACTBYIOLWMX B OCYLLECTBIIEHUM
MeponpuATUiA MO NMKBUAALUN Pa3NuBoB HedpTU U HedTenpoaykTos» // OdrumnanbHbIl UHTEPHET-MOPTan NPaBoBoOM
nHdopmaumu. URL: http://pravo.gov.ru (gata obpaiwenns: 07.03.2021).

MocTaHoBneHwue MpasuTensctea PO ot 21.08.2000 N2 613 «0 HEOTNOXHbIX Mepax no npefynpexneHuio v TMKBUAALUN

aBapuiiHbIX pasnnBeoB HedTu 1 HedTenpoaykTos» // C3 P®. 2000. N2 35. Ct. 3582.
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Annomauusa. InasHbiM 00CMudiceHUEeM POCCUTICKOT KAUMAMUUeckoll NOUMUKU S18JL51emcsl peaausda-
yusa 8adxcHetluezo UHHOBAUUOHHO20 NPOEKMA 20Cy0apCmeeHH020 3HaueHUsl «<EOUHAs HAYUOHAIbHAS
cucmema MOHUMOPUH2A KAUMAMUYeCKU AKMUBHbIX 8eulecme». B cmambe nokasaxo, umo ona Hawell
CMPAHbL 8AJCEH 8eCb KOMILIEKC Y2P03, PUCKO8 U 803MONCHOCMEll, 8bI38AHHBIX HAOII00deMbIMU U
021cU0aemMbIMU KAUMAMUUECKUMU U3MeHeHUAMU. HeobXxo0uma oyeHKa npoucxo0siyux U o#cudaemblx
U3MeHeHUIl KAuMama, ux 8030elicmeus Ha pasHble CMOPOHbL Halllell #U3HU, d makdice adanmayus
K amum usmeHeHUsIM. B Hacmosiwee apems cywecmeeHHbiM amanom opmuposarus Poccutickoil
CUCMeMbl KAUMAMUYECKO20 MOHUMOPUH2d A8.151emCsl (fOPMUPOBAHUE NPABOBBLX MEXAHUZMO8
ee yHkyuonuposarus. Kpome mozo, ouesudHa Heobxo0uMocms CyuleCmeeHH020 pacluupeHust
UCNOIb308AHUA OAHHBLX CUCTIEMbL KAUMAMUUECK020 MOHUMOPUH2A 011 YCMOUUUB020 COUUANBHO-
IKOHOMUUECKO20 PA3BUMUS CMPAHDbL.

Kntoueswle cioea: poccutickas cucmema KAuMamuueckozo MOHUMOpuUHad, KAaumamuueckue pucku,
HU3KOY2/1epOOHASL SKOHOMUKA, YCMOluugoe coyUANbHO-IKOHOMUUECKOe pa3gumue, UaMeHeHue
Kaumama

Abstract. The main achievement of the Russian climate policy is the implementation of the most
important innovative project of national importance, the Unified National Monitoring System for
Climatically Active Substances. The article shows that the whole range of threats, risks and opportuni-
ties caused by the observed and expected climate changes is important for our country. It is necessary
to assess the ongoing and expected climate changes, their impacts on different aspects of our lives,
as well as adaptation to these changes. Currently, an essential stage in the formation of the Russian
climate monitoring system is the formation of legal mechanisms for its functioning. In addition, there
is an obvious need to significantly expand the use of climate monitoring system data for sustainable
socio-economic development of the country.

Keywords: Russian climate monitoring system, climate risks, low-carbon economy, sustainable so-
cio-economic development, climate change

B OIIPOC 0 HEOOXOAUMOCTH Pa3pabOTKU U UCIIONb-  JIN3UPOBATHCSA IO Mepe OCO3HAHUS TPUOPUTETHBIX
30BaHUsA OCOOBIX MEP OPraHMU3aIlMOHHO-TIPAaBO- MPOoOJIeM peasu3aly KIMMaTUIeCKOH TOTUTUKY B
BOT'0 PETYJIMPOBAHUS COL[MAIBHO-9KOHOMUYECKOTO  psfie JOKYMEHTOB CTPATerN4ecKoro INIAaHNPOBAHMUS.
pasButus Poccutickoit Oezeparinu ¢ yueToM robasb- Ho rnaBHOe — KaKuM 06pa3oM czenaTh Tak,
HOTO M3MeHeHUs KJIMMaTa BO3HUK M Hadasl aKTya- 4YTOOBI MI3MeHEeHUe KJIMMaTa CTajlo He IPOCTO HeOT-
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JK0J10r Y4ECKOE NPABO

BpPaTUMBIM BEI30BOM COBPEMEHHOCTH, a CTUMYJIOM
ZUUI lepexo/ia K HOBOM MoJiesii colMaabHO-3KOHO-
MHYeCKOT'0 Pa3BUTHS, TIO3BOJIAOIIEN TUBIWIN3ALUU
MIPOZAOIKUTD CBOE CYIleCTBOBAHUE.

V3menenus kinumara B Poccuiickoit ®enepanniu
MIPOSABJIAIOTCSI MHOTOO6pa3rieM U HEOAHO3HAYHOCTHIO
ToCeACTBUM A IPUPOJHON CcpeZibl, SKOHOMUKU U
HaceJeHUsA cTpaHbl. [loaToOMYy AJid Halllell cTpaHbl
BaXKHO VUUTHIBATh BECh KOMILIEKC YT'PO3, PUCKOB U
BO3MOXKHOCTEH, BHI3BAHHBIX HAOJTI0ZIaeMBIMU U OXKH-
ZlaeMbIMU KJIMMaTU4YeCKUMU U3MEeHEeHUAMU.

[Touemy k1uMaTHudeckas nosectka B Poccuu B
TocjiefHYe TOAbI IOJHATA Ha CaMbIii BHICOKUU ypo-
BeHb r'OCyZapCTBEHHOT'0 IpUopuTeTa?

Bo-niepBbIx, AeticTBytolnas CTpaTerys HalluOHab-
HOIi 6e301TacHOCTY KOHCTaThpoBaa: «/sMeHeH s
KJIMaTa OKasbIBaloOT Bee 6oJiee HeraTUBHOE BIIMSHUE
Ha YCJIOBUSA BeJleHUA XO3SUCTBEeHHOU IeATeTbHOCTU U
COCTOsTHME CpeZibl IPOXKUBAHUS dyeioBeka. Bo3pacTtaeT
YacTOTa OIACHBIX IPUPOAHBIX SIBJIEHUM U IPOIECCOB,
KOTOpBIE CTAHOBSATCA UCTOYHUKAMY BOSHUKHOBEHUS
Ype3BbIYaWHBIX CUTYaluH IPUPOAHOTO U TEXHOTeH-
HOTO XapakTepa»'. [Ipy 5TOM B KauecTBe OJHOMN U3
3a7la4u peaju3alii TOCyAapCTBEHHOM MOMUTUKU B
obyacTu obecriedeHus SKOTOTHUECKOI 6e30MacHOCTH
U pallMoOHaJIbHOTO IPUPOAOIIOIb30BaHusA B CTpare-
TUU OTIPeZieJIeHO «pa3BUTHE CUCTEMBI TOCYAapCTBEH-
HOT'0 3KOJIOTUYeCKOTO MOHUTOPUHTA U KOHTPOJIS
3a cobo/ieHeM DKOJIOTUYECKUX HOPMAaTUBOB U
MIPUPOZI0OXPAHHBIX TPeOOBaHUM X035 HCTBYIONUMU
cyObeKTaMH, ToBhITIeHre 3bGEeKTUBHOCTH IIPOTHO-
3UPOBAHUS OMACHBIX MPUPOAHBIX IBJIEHUH U IPO-
11eCCOB, MTOCJIeICTBUM BIUAHUSA U3MeHeHUM KiauMaTa
Ha YCJIOBUS XO3IUCTBOBAHUSA U XKU3HEAATENbHOCTH
yeJoBeKa».

Bo-BTOpBIX, KIMMaTU4YecKas OJIUTHUKA CTAHOBUT-
¢S HEOThEMJIEMBIM 3JIEMEHTOM 00I1Ielt cTpaTeruu
Pa3BUTHA SKOHOMUKHU U ob1miecTBa. [Ipoiiecc HOCUT
I06aMbHBIN XapaKTep, M03ToMy Poccus Kak ogHa 13
KPYIHEHNIINX S5KOHOMUK MUpa He MOKeT ero UTHOPU-
poBartb. C 3TOH Lenbio B OKTA6pe 2021 1. 6bU1a IPU-
HeTa «CTpaTerus coluaaIbHO-3KOHOMUYECKOTO pa3-
Butua Poccuiickoii ®ezepanyiv ¢ HU3KUM YPOBHEM
BBI6POCOB MAPHUKOBBIX Ta30B 710 2050roza»’, a TaKxke
MpoJieKJIapupOBaHa BO3MOKHOCTD JIOCTHKEHUS yIJle-
POZHOM HeUTpasbHOCTU B Halleli ctpaHe k 2060 T.

B-TpeThUX, HOBHIIIIEHHOE BHUMaHWE MHUPOBOTO
coobImecTBa K mpobieMaM U3MeHeHUs KIuMaTa u
coxpaHeHUs 6IarOTPUATHOM OKpYyKalolell cpe/bl
UCIIOJIb3yeTcA B KauecTBe IpeZJjiora JJjisg orpaHu-
YeHUs JOCTyIla POCCUMCKUX KOMIAaHUM K SKCIIOPT-
HBIM pBIHKaM, CZlep>KUBaHUA Pa3BUTHUSA POCCUNCKON

NIPOMBIIUIEHHOCTH, YCTAHOBJIEHUA KOHTPOJIA HaZ
TPaHCIIOPTHBIMY MapIIpPyTaMH, BOCIIPEIIATCTBOBA-
HUA ocBoeHMIO Poccuelt ApKTHUKY.

B-4eTBepTHIX, HEOOXOANMO YUUTHIBATD, UTO B3Be-
LIeHHAas KJIMMaTHIecKas MOJIMTHKA MOXXeT CTaTh JJIs
Poccyu 10TIOTHUTETBHBIM HHCTPYMEHTOM pocTa 3¢-
$EeKTUBHOCTH BHYTPHIKOHOMHYECKHX [IPOIIECCOB
1 06€ecIeYuTh JOTIOTHUTETbHBIE BO3MOXKHOCTH Ha
MUPOBBIX PhIHKaX. [IpH 3TOM /711 MaKCUMAaIbHOH 3¢-
(bEeKTHBHOCTHU pellleHHH B 006J1aCTH KJIMMaTU4eCKOM
MIOJIUTUKY TpebyeTcs rocyZlapcTBeHHass MHpopMaIu-
OHHO-aHAJIMTHYECKask CUCTEMA, KOTopas obecrevyn-
BaeT HOBOE KaueCTBO KJIINMAaTUYeCKUX U3MepPeHU.

Bce 3TO CBUZIETEIBCTBYET O HEOOXOAUMOCTH OIleH-
KU IIPOUCXOJALINX U OXKNU/aeMbIX U3MeHeHUHN KIIU-
MaTa, UX BO3JeHCTBUA Ha pa3Hble CTOPOHBI HaIle
JKU3HMY, a TaKKe aZalTaluy K 3TUM U3MeHeHUAM.
OTO peAnoIaraeT cylecTBEHHOE paclIupeHe Iocy-
ZlAPCTBEHHOU CHCTEeMBI KIIMMAaTUIeCKOT0 U 9KOJIOTU-
YeCKOTO MOHUTOPUHTA U IPOrHO3UpPOBaHUA. [l
ee co3/laHusA TPeOYeTCs PEIINUTD LBl KOMIUIEKC
Hay4YHO-IIPAaKTUYeCKUX 3aa4, B TOM YHCIIE:

— OIeHUTH BkJaZ Poccuu B popMupoBaHue I1o-
0aJbHOTO KJIMMATa;

— pa3paboTaTh €AUHYIO METOZ0IOTUIO OLIEHOK TI0-
[JIOIIEHUS KJIMMaTHIeCKU aKTUBHBIX BEIIECTB
HalIWOHAJbHBIMU 3KOCHUCTEMAMY;

— €O3JaTh CUCTEMY MOHHUTOPUHTA U3MeHEeHUs KJIU-
MaTU4ecKOl CUTyaluy;

— obecreynThb pa3BepPHYTHINI MOHUTOPHUHT aHTPOIIO-
TeHHBIX BLIOPOCOB KIIMMAaTUYECKU aKTUBHBIX;

— chopMUpOBATH PA3BUTYIO CUCTEMBI OIIEHOK KO-
HOMUYECKOH 3)GEeKTUBHOCTH Mep B 00JIACTH KU~
MaTU4YeCKOH ITOJINTHUKHY.

[J1aBHBIM JOCTHKEHHUEM POCCUHCKOM KiIMMaTHye-
CKO OJIMTUKY SIBJISIETCS Pean3alysa BaKHEHIIero
MHHOBAIMOHHOT'O IIPOEKTa I'OCyapCTBEHHOI'0 3Have-
Hus «EfAnHas HalMoHaNIbHASA CCTEMa MOHUTOPUHTA
KJIMMaTH4YeCcKY aKTUBHBIX BellecTB» (Poccutickas
cucTeMa KJIMMaTH4ecKoro MoHuTopyHra). Ilo cyrtu,
B Poccun Havasach peanusanus 6ecrperieleHTHOTO
HAyYHOTO IIPOEKTa, TI03BOJIAIOIIEro 32 CYET IIPaBUJIb-
HOT'O yyeTa Ha OCHOBE HaZe)XXHBIX U IIPO3PAYHEIX
Hay4YHBIX JAHHBIX CHU3UTH HArpy3Ky Ha SKOHOMUKY
CTPaHHI OT ZOCTKEHUS 1eJiel 0 COKpaIleHUIO BEI-
6pOCOB TaPHUKOBBIX T'a30B.

Konuermmys Poccriickoi cricTeMbl KIIMMAaTHIeCcKO-
ro MOHHUTOpHUHTA ObLTa of06peHa [pe3uarymom Co-
Beta 1ipu [Ipe3uzgente PO o Hayke 1 06pa30BaHHUIO.
[L1an MmeponpusaTuil («40poxKHasa KapTa») 10 peaju-
3al1y ee IEPBOT'0 3Talla YTBEPXKAEH PacCIOpsKeHNEM
TIpaButenbcTBa PO ot 29.10.2022 N2 3240-p°.

Ykas Mpe3ngeHta PO ot 02.07.2021 N2 400 «O CtpaTeruu HauunoHanbHol 6esonacHocTn Poccuiickon Pepepaumnmns.

Ct. 79 // CNC «KoHcynstaHnTMn0C».

2

PacnopsixeHue MNpasutensctea PO ot 29.10.2021 N2 3052-p «0O CTpaTermm coumanbHO-3KOHOMUYECKOTO Pa3BUTHS

Poccuitckoin Pefepaumm ¢ HU3KUM ypoBHEM BbIBPOCOB NapHMKoBbIX ra3os fo 2050 roga» // CMNC «Kowcynstantlnoc».

3

PacnopsikeHue MNpasutensctea PO ot 29.10.2022 N2 3240-p «06 yTBEpXKAEHWUMN BaXHENLLIEr0 MHHOBALMOHHOMO NPOEKTa

rocyfapCctBeHHOro aHa4vyeHuna “E,EI,I/IHaﬂ HaunoHalbHaa cMCTeMa MOHUTOPUHIa KNMMaTn4eCckn akTUBHbIX BELLI,ECTB” n
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B 2023 r. Munnpupozsl Poccun 6bUT yTBEPKAEH
nepedyeHb KINMaTHUYeCKU aKTUBHBIX BellleCTB, B
OTHOIIIEHNH KOTOPBIX peann3yroTcsd MEepOIpUATHA
IIpOeKTa.

[TpoeKT ABnAeTCA KAI04YeBbIM 3/IEMEHTOM CTpare-
TUYecKOU UHUITUATUBHI «[loUTHKa HU3KOYTJIepOZ-
HOTO pasBUTHA» U HallpaBjIeH Ha YTOUYHEHNe olie-
HOK BBIOPOCOB U TIOIVIONIeHu#. [106anbHas 3aza4da
IIpOeKTa — MOATBEPAUTD CYIeCTBEHHBIN BKJIaJ, POC-
CHICKUX JIecOB B OajlaHC IIaHETapPHOM KIMMaTude-
CKOU CHCTEMBI 1 BBIPAOOTaTh HOBbIE HAIIOHA/IbHEIE
k03 PuireHTH NepecyeTa SKOHOMUYECKUX U IKO-
CUCTEMHBIX ITOKa3aTesel BHIOPOCOB ITapPHUKOBBIX
ra3oB B3aMeH CpeJJHEMHUPOBBIX 3HaUeHH I, peKOMeH-
ZoBaHHBIX OOH.

Takum o6pa3om, IpU YCIENTHOH pearnu3anuu
Ba)KHeUIIero MHBECTUIIMOHHOIO ITpoekTa «Poccuii-
CKas CHCTeMa KJIMMaTHU4YeCKOrO0 MOHUTOPHUHTa» Oy-
ZeT cozziaHa 3bdeKTUBHAA HAal[MOHAIbHAS CUCTEMA,
KoTopas obecrieyrT MOBBILIEHNE cTaTyca Poccuii-
ckoil Pesepanyiv Ha MeXAYHapPOAHOM YPOBHE B
0061aCTH KJIMMaTUYECKUX U3MEeHEeHUH U BBIPAOOTKH
Mep afanTaluy 5KOHOMHUKU U HaceJleHUs K 3TUM
W3MeHeHHUAM. DTO TaKKe CO3JacT OCHOBY JJIA IIPO-
JBW>XEHUA POCCUMCKUX ITOAX0J0B Ha MeXAyHapo-
HBIX ITIeperoBopax B cdepe KInMaTa U yCTOMIUBOTO
PasBUTHA, B YaCTHOCTU B MeXXIIpaBUTENbCTBEHHOMN
TpyIIIe 5KCIePTOB 110 U3MEHEeHHIO KIuMara (BKJIO-
yag MeXyHapoAHbIl 5KCIIepUMEHT 110 CPaBHEHUIO
KIMMaTUYeCcKUX Moziesieil), B paMmkax PaMoyHO KOH-
BeH1uu OOH 06 u3MeHeHNHU KJIMMarTa, [1aprmKCcKoro
comIalleHud 1o KauMary, MeXpaBuTeIbCTBEHHON
okeaHorpadudeckoii komuccuu FOHECKO, TIpo-
rpammel OOH 1o oxpyxkatoleii cpesie, MexayHapos-
HOT0O Hay4YHOI'O COBeTa U Ha JJpyruX MHOTOCTOPOHHUX
MeXJyHapOZAHBIX IUIONaZKaX, a TakkKe B paMKax CH-
cTeM HabIIOIeHNT BCeMUPHOM MeTeopoIorudecKoi
OpraHu3ali{ U MHBIX MeXAYHApOJHBIX IIPOrpaMM 110
MOHUTOPHHIY KJINMaTa U KOHIIeHTpaliu IOTOKOB
KJIMMaTU4eCcK! aKTUBHBIX BellleCTB.

AprymeHTHI Poccuu BaXKHBI. 3a pyOeXoMm, U B
IIepByI0 ouepesib B cTpaHax EBpocoiosa, coxpaHUTCA
OIIYTUMBIN ITEepeKOC KINMaTUIeCKOU MMOJUTHUKU B
CTOPOHY YCKOPEHHO ZileKapOOHU3aIUH SKOHOMUKH
(B TOM uHciie B GMHAHCUPOBAHUH COOTBETCTBYIOIINX
Mep). HabsroziaeTest cTpeMiieHue I06UThCs HECMOTPS
HU Ha YTO HYJIEBBIX HETTO-BHIOPOCOB TaPHUKOBBIX
rasos K cepeauHe XXI B. EBpocoro3 nzeT u 1o IyTtu
YCIOXKHEHUS TPeOOBaHUH K KIIMMAaTUYeCKUM BOTIPO-
caMm, IPOJBIKEHUA y3KOTr'0 CIIeKTpa TeXHOJIOTHH,
KOTOpBIe HeZIOCTYIIHBI WK HEBBITOAHBI OCTaTbHBIM
ydgacTHUKaM. EBporelickoe TpaHCIpaHUYHOE yIvie-
poAHOe peryJrpoBaHue yKe 0Kas3ajlo 3HauYUTeb-

[lnakosckuii 10. .
Poccuitckas cuctema KnuMaTiyeckoro MOHMTOpMHI’EI:
NPaBOBbIE MEXaHU3MbI d)yHKLlMOHMpOBaHVIﬂ

HOE BJIUSHYE HAa MUPOBYIO TOPT'OBJIIO U ABJIAETCA, TI0

cytu, popMmotii iepeziena chep BIUTHUA.

CreflyeT yYUTHIBATh T€ BHEITHUE YCJIOBUSA, B KO-
TOPBIX peanu3yeTcs TpoeKT. Hackosnbko peanbHa
WHTErparys HalMOHAJILHOM CHCTeMBI POCCHY B MeK-
AyHapOAHBIE CUCTEMBI alalTalluU K TII06aTbHBIM
M3MeHeHHUSIM KaIuMaTa? BbeICKas3bIBAaIOTCA MHEHUS
VYEHBIX ¥ TPAKTUKOB, YTO B COBPEMEHHBIX YCIOBUAX
2utst Poccyu Tipu peanu3anu [TaprkCKOro corviaiie-
HUA (cT. 6) OCHOBHBIM IIPUOPUTETOM MOXKET CTaTh
TOJIBKO (OPMAT ABYCTOPOHHUX COTIANIEHUH C 3aUH-
TepeCOBAaHHBIMY CTPAHAMM.

CylecTBEeHHBIM 3JIEMEHTOM MTPOEKTA SIBJISAETCS
paspaboTKa IPaBOBBIX MEXaHU3MOB GYHKITMOHUPOBa-
HUA POCCUMCKOT CHCTEMBI KJIMMaTHIECKOTO MOHUTO-
PUHTA, U TIPEXK/IE BCETO OTpe/Ie/IeHUE OCHOBHOM apXu-
TEKTYPbl THGOPMAIIMOHHO-aHAJTUTUIECKOH CUCTEMBI
cbopa ¥ yueTa JaHHBIX, TTOTyYaeMbIX B TOCYAapCTBEH-
HBIX (B€ZIOMCTBEHHBIX) MHOOPMAITMOHHBIX CUCTEMAX.

KirtoueBble 371eMEHTHI, KOTOPHIE JODKHA BKJTIO-
YUTH B ceba Poccuiickas cucremMa KIMMaTU4ecKoro
MOHWMTODPUHTA, CIeytonye’:

1) rmo6anbHyI0 KJINMaTHYECKYI0 MOZEeb (YTOOBI
006€eCITeunTh MpeicTaBIeHNe O CAMBIX BaXKHBIX
MexaHu3Max GOpMHUPOBaHUA KINMaTa B TI06ah-
HOM MaciTabe U1 BKJIaJie B U3MeHeHHUs KIuMaTa
PpasIUYHBIX cTpaH (Bkitouas Poccuio));

2) cucteMy MOHUTOPUHTAa MUPOBOTO OKeaHa U
Mopeit Poccuu (4TOOBI aHATU3UPOBATh BAUAHUE
ruzpocdepsl Ha TI06aTbHBIE ¥ pETHOHATbHBIE
KJIMMaTUYeCcKUe IPOoLIecChl);

3) cucteMy KJIMMaTAYE€CKOT'O MOHUTOPUHTA CYIIN
(uTo6BI cObUpaTh U 0OpabaThIBATh AaHHBIE 00
M3MEHEHUN KIIMMATUYeCKOHN CUTYyalluy Ha TEPPU-
Topuu Poccuu, B TOM YHCIIe JAHHBIE O BEPOSTHO-
CTH HACTYIUIEHUS HeOIarompUSTHRIX TPUPOJHBIX
SIBJIEHUH, CBSI3aHHBIX C UI3MEHEHHEM KIMMAaTa);

4) cuctemy yyeTa SMUCCHUU U TOTVIOMIEHUS KINMa-
TUYECKU aKTUBHBIX BEIECTB B 9KOCUCTEMAX;

5) MozenbHbIN KOMILIEKC /IS OLIEHOK BIUSHUA KJIU-
MaTHUYECKOM MOJIUTUKY Ha PAa3BUTHE SKOHOMUKHU
Poccuu m KpyITHEHIIUX CTPaH MUpa (MATUTAIIH
Y aJlanTalum));

6) pacueTHbIE OIIEHKHM aHTPOIOTeHHbBIX BEIOPOCOB,
dopmanm3zoBaHHbIE B BYU/le HallmoHaIbHOTO Ka-
JlacTpa aHTPOITOTEHHBIX BHIOPOCOB TTaPHUKOBHIX
rasos.

YUuTBIBasA, YTO MHBECTUIIMOHHBIN TTPOEKT SBJIS-
€TCST OZIHUM U3 KPYTTHENIINX MEXANCIUTUTMHAPHBIX
HayYHBIX IPOEKTOB B chepe KIUMara, Hafl ero pea-
nusanueii B Poccun paboTaet 6osee 50 opranusanuii
(mayunbix opranusauuii PAH, By30B, Hay4HO-HCCIe-
ZI0BaTebCKUX MHCTUTYTOB U IIEHTPOB), 06 beTUHEH-

njaHa MeponpuaTuii (“nopoxHoit kapTel”) no peanusaumu nepsoro atana (2022—2024 rr.) BaxHenLero MHHOBALMOH-
HOrO MpoeKTa rocyAapcTBeHHOro 3HadeHus “EanHan HaunoHanbHas ccTeMa MOHUTOPUHTA KIMMaTUYECKU aKTUBHbIX

BeLecTB ».
4

LUMPOB A A CO3}J,aHVIe CncTeMbl MOHUTOPUHIA N NPOTrHO3NPOBAHNA Bbl6p0COB KNnMaThnyeCckn akKTuBHbIX BeLLECTB B

MHTepecax MOAepHM3aLMmM 1 pa3BuTusa akoHoMuku Poccun // Mpobnemsl nporHosuposanusa. 2023. N2 6.
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JK0J10r Y4ECKOE NPABO

HBIX B [IECTH CIIEINAIbHBIX KOHCOPIIUYMOB: «3eM-
Has cUCcTeMa: MOZeJMPOBaHUeE U [IPOrHO3»; «OKeaH:
MOHUTOPHHT U aJanTaiusi»; «Cyma: MOHUTOPUHT U
aflanTanuns»; «YIepo/, B 3KOCUCTEMax»; «JKOHOMUKA
KJINMaTa» U «AHTPOIIOTEeHHBIE BEIOPOCHI: KaZaCTp».

EcTecTBeHHO-Hay4YHble KOHCOPIIMYMBI 3aHUMAFOT-
s pa3paboTKOi II06aTbHOU MOZIEIN 3eMHOH CHCTe-
MBI, MOHUTOpUHTOM MHPOBOTO OKeaHa, KIuMaTude-
CKUM MOHUTOPHUHT'OM Poccuu, y4eToM IOIIONeHNA
[IAPHUKOBBIX ['a30B B 9KOCUCTEMAX Y MOZepHU3aIel
HaIMOHAJIBHBIX KaZlaCTPOB ITAPHUKOBEIX T'a30B.

ODKOHOMUYECKUN KOHCOPIIUYM UHTerpyupyer IoJy-
JeHHBIE JaHHBIE B CUCTeMY SKOHOMHYECKHUX MOZeb-
HBIX pac4eToB U ClieHapueB. B gaibHelmeM mwiaHu-
pyeTcsa ux rcrnonb3osaHue [IpaBurensctsoM PO nipu
pa3paboTKe U peaTn3alnyy HOJTUTUKH JOJITOCPOYHOTO
COIIMATBHO-3KOHOMUYECKOT'O PA3BUTHSA, A TAKXKe JJIA
obocHOBaHUA MO3UNMH Poccuu B MeXyHapOAHOU
[IeperoBOPHOM IPaKTHKe 110 BOIIpocaM KJINMaTa.

[To cBoeli cyTH KOHCOPIIUYM «DKOHOMMKA K-
MaTa» SABJISAETCS CBOAHBIM 3JIEMEHTOM B CXeMe pea-
JIN3aIUU IPOEKTa, TaK KaK TOTOBUT PEKOMEeH/AIuU
JJI 5SKOHOMHUYECKOTO IVIAHUPOBAHMUSA C YIeTOM KJIU-
MaTrdeckux GpaxTopos. ['0JI0BHAsA OpraHu3anys KOH-
copumyma — VHCTUTYT HapOAHOXO3SUCTBEHHOI'O
nporHosupoBanusa PAH (MHII PAH). 3ToT s5KoHOMU-
YecKui OJI0K MPOEKTa OPUEHTUPOBAH Ha pelleHre
JIBYX KJIFOYEBBIX 3a/a4°.

Ilepgas 3adaua — pa3paboTKa ClieHapHeB JleKap-
6OHM3AIUY MUPOBOM U POCCUIMCKON SKOHOMUKHU U
otieHKa 3¢ HEKTOB OT HUX JJIsI MAKPOIKOHOMUYECKOM
U oTpacyieBoit AuHamuku. KirroueBast nHGopManys,
HeobOxoAMMas /IS pellleHus 9TOH 3aZjaul — Habop
CTATUCTUYECKUX JaHHBIX 00 aHTPOIIOTeHHBIX BEIOPO-
cax NapHUKOBBIX I'a30B, cobMpaeMbIx B HalmoHab-
HOM KaZlacTpe BEIOPOCOB U OIVIOIEHUI TAPHUKOBBIX
rasos.

Bmopas 3a0aua — pa3pabOTKa MOJUTUKHU U
onieHKa 3pPeKTOB OT MepONPUATHH 110 aZANTAI[UN
K U3MEeHEeHUIO KinMata. i peleHus 3ToH 3aza4u
noTpeOyrOTCs JaHHBIe 00 U3MEHEHUH KJINMaTa B
Poccum, ero 6;1aronpusSTHRIX U HeGIarOnpUATHBIX
[IOCJIEICTBUAX, a TAK)Ke XapaKTEePUCTUKY Mep ajarl-
TalU¥ SKOHOMUKY U HaceJleHUs.

B cBoI0O 0Uepesp, JaHHBIE SKOHOMUYECKUX pacye-
TOB 0obecIeyaT MIo6aTBHYI0 KIMMaTHIECKYI0 MOJENb
HeobxoAMMOI HHPOpMaIyeil 06 aHTPOIIOTeHHOM
BO3ZercTBUU. [IOMHUMO 3TOTO, IPOTHO3HbIE OIIEHKU
BBIOPOCOB [TAPHUKOBBIX I'a30B IO BUJAM JIeATETbHO-
CTH — BaXHEUITH 371leMeHT UHGOPMAIH, KOTOPBIH
Poccust foKHA IPEOCTaBUTD C yIYETOM ee MeXKy-
HapOJHBIX 063aTENTBCTB.
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Unpos A. A. Ykas. cou.
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VIToroBo# 11e/1bI0 CUCTEMBI pacuieToB 3KOHOMU-
Jeckux 3QPeKTOB B paMKax IIPOEKTa JO/DKHO CTaTh
roBbIIeHNe 3¢ GeKTUBHOCTH HAIIMOHATBHOM KJIU-
MaTUYeCKOU MOJTUTUKY Ha OCHOBE HAayYHO-000CHO-
BaHHOTO aHa/IN3a ee COIJHaNbHO-9KOHOMHUYECKUX
TTOCJIEZICTBUM C UCTIOJIb30BAHUEM MOZETbHO-MHGOP-
MalMOHHOM cucTeMbl. Kpome Toro, cricTeMa MOHUTO-
PUHTa BBIOPOCOB KJIMMAaTHYECKU AKTUBHBIX BEIIECTB,
OpPHEHTUPOBaHHAs HA IPUKJIAZIHBIE PelleHus B 06J1a-
CTY SKOHOMHYECKOH MONUTHKHY, [IpefrosaraeT NHTe-
rpauyio Tpex KPyMHBIX HallpaBleHUH J0JTOCPOYHOTO
[IPOTHO3UPOBaHUA — COLIMATbHO-3KOHOMUYECKOTr0,
Hay4YHO-TeXHOJOTUIECKOI'0 ¥ 9KOHOMUKO-KINMAaTH-
yeckoro. Peannsaiusa npoekTa co3zanusa Poccuiickoit
CHCTEMBI KJIMMAaTUYeCKOTO0 MOHUTOPHUHTA CIIOCOOHA
OKa3aThb MMO3UTHUBHBIHN 3 PeKT He TOIBKO Ha 060C-
HOBAHHOCTH peIIeHUH B 06IaCTH KINMaTUIeCKOH
MIOJIUTHKY, HO ¥ Ha MeXaHU3MbI GOPMUPOBAHUA
ZIOJITOCPOYHOM CTpaTeruy ConanbHO-3KOHOMMIYe-
CKOT'O Pa3BUTHA.

[To HamreMy MHeHUIO, 5KOHOMHYeCcKasa COCTaB-
snaomasn Poccuiickoli cucTeMbl KIMMaTH4YeCKOro
MOHHUTOPUHTA UMeeT OOJIbIINE TePCIIEKTUBHI.

Tak, akazemuk PAH B. H. ITopoupbeB cunTaer,
YTO He TOJIbKO B Halllell cTpaHe, HO U 32 py6eXoM,
U B IIepBYIO odepesb B pa3BUTHIX 9KOHOMUKAX,
COXPaHUTCA OIIYTUMBIN ITepeKoC KINMaTHIeCKOU
TIOJINTUKU B CTOPOHY YCKOPEHHOM ZleKapOoHU3a-
LMY SKOHOMUKH (B TOM 4mciie B GMHAHCUPOBAHUU
COOTBETCTBYIOIIUX Mep). HabmogaeTcs ctpemieHue
HECMOTPS HU Ha YTO JOOUTHCS HY/IEBBIX HETTO-BhI-
6pOCOB IaPHUKOBBIX I'a30B K CepeiIHe HBIHEITHETO
Beka. XOTA BaXXHOCTb 3TOH 3aZia4u BPAZ, IU MOXXHO
ocIlapuBaTh BCephbe3, ¥ OHA 6e3yCJI0BHO JOKHA
pemiaTbesa (M yCIEIIHO pelraeTcsa Hallell cTpaHol
Ha IpOTsKeHUU nocaeaHux 30 jieT), TeM He MeHee
HeJb3s 3a0BIBaTh, YTO /IBE TPETH Poccuu — 3TO Tep-
PUTOPUU C XOJIOLHBIM KJIMMaTOM U MHOTOJIeTHeH
Mep3JI0TOH, KOTOpHIe II0JBep>KeHHI Jerpajanuu
13-3a UI3MEHEeHW Kaumara’,

Oro BileveT 3a c0O0 HeOIArOIPUATHBIE TTIOCIE-
CTBUS /I SKOHOMMKM, 0COOEHHO /i 00beKTOB TOK
(zedrerasosoro cekTopa). BaxxHO OTMeTHTB, UTO ce-
rozHaA npobiema Briaza TOK B u3aMeHeHMe KIMMaTa
MIpe/ICTaBIIsAeTC KaK Oe3amne/UIAIoHHasA, XOTsS eCTh
MHOTO OTKPBITHIX BOIIPOCOB. Bo-TiepBBIX, UpesmepHoe
BauaHve TOK Ha n3MeHeHUe KJIuMaTa Jjo CUX II0p
OCTaeTcA JIUIIb TUIIOTe30H, a BO-BTOPHIX, TOBOPUTH
MOJKHO TOJIBKO 0 He(Tera3oBoi OTpaciiy, TOCKOIbKY
60IBIIIas YaCTh YMUCCUY TAPHUKOBBIX T'a30B CBA3aHa
C UCII0/Ib30BaHKEM YIVIEBOAOPOAHOTIO TOILINBA B APY-
I'UX OTPAC/IAX, ¥ 3TO HYXKHO YIUTHIBATD.

CM™., Hanpumep: Topgupees b. H., LLinpos A. A., Konnakos A. H0. CTpaTterns H1U3KoyrnepoLHoro pa3BuTuns: nepcnekTMBbl Aas

aKkoHoMUkmM Poccun // Muposas 3koHOMUKa U MexayHapogHble oTHoweHusa. 2020. T. 64. N¢ 9. C. 22—33 ; BaraHos E. A.,
lMoppupses b. H., LLinpos A. A., Konnakos A. 10., lNbixeB A. . CHUXXeHMEe PUCKOB KNUMATUYECKUX M3MEHEHWUI U NX NOCIeA-
CTBUIA BN SKOHOMMKM: OLEHKA BKNafa poccuitckux necos // Hayurble Tpyasl. MHCTUTYT HapogHOX03aMCcTBEHHOMO Npo-

rHosunposaHus PAH. 2021. C. 7—33.
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Jpyrue yaA3BUMBIe CEKTOPBI SKOHOMUKHU TOXKe
TECHO CBA3aHBI C IPUPOAHBIMU KOMIUIEKCAMH, pac-
IIOJIO}KeHHBIMHU B IPYTUX reorpadriecKruX 30HaX,
rZie OCHOBHBIMH (aKTOPaMU KJIMMaTHIeCKOTO PUCKA
BBICTYIIAIOT 3aCyXH, JIECHBIE II0XKaphl, POCT BETPO-
BBIX Harpy3o0K. Peub njeT mpex/e BCero o0 CeMbCKOM,
JIeCHOM, BOZHOM X03AMCTBe U THApo3HepreTuke. 1,
KOHEYHO e, B 30He pHCKa HaXOAUTCA BCe, YTO CBA-
3aHO C KPYITHBIMU rOpoZiaMy, TZie CKOHIIeHTpHpOoBaHa
3Ha4YuTeNbHAaA YacTh Halller'o HaceleH!s — IOopAAKa
30 MJIH YeJIoBeK.

Bompochl CHIKEHUS BEIOPOCOB Ha CAMOM JieJie
ZIOJKHBI OXBaTHIBATh BCce CeKTOpa 3KOHOMUKH. [To-
yeMy? [ToBceMecTHOe BHepeHIe BO30OHOBIISIEMBIX
HCTOYHUKOB SHEPIUH CerofiHA HeBO3MOKHO — 3TO
TpebyeT nepecTpoiiku 60blIeli YacTH SHepreTruye-
CKOI CUCTeMBI CTpaHbl. MHOI'Me OTpaciu BCce paBHO
OyZyT 3aBUCETH OT HeTH U rasa.

OTo ellle pa3 IOATBEPKAAET, YTO KINMaTHIecKas
IIOBECTKA BO BCe OOJIBbIIEN CTEIIEHN HOCUT 9KOHO-
MHUYeCKHUH XapaKTep U J0DKHA OBITh BaXKHEHIITNM
3JIeMeHTOM IIPU pa3paboTKe ZOITOCPOIHOM cTpare-
TUH COIIMAaIbHO-9KOHOMUYECKOTO Pa3BUTHA CTPAHHI.

Ycnemnasa peanu3sanysa npoekTa cosganua Poc-
CUMCKOM CHCTeMBI KIMMaTU4eCKOr0 MOHUTOPHUHTA
HEBO3MOXHa 6e3 pOpMHUPOBaHUA OPraHU3ALNOHHO-
[IPaBOBbIX MEXaHN3MOB QYHKIIOHUPOBAHUS 3TOU
cucteMbl. YTOOBI cGOPMUPOBATH 3TU OPTaHU3AIIM-
OHHO-TIPABOBbIE MEXaHU3MBI, HEOOXOAMMO YETKO
IIpeZICTaBUTh BCE 3IeMEeHTHI CCTEMBI, UX HepapXUio
U B3auMOJelCTBHeE.

Taxk, [IpaButenscTBoM PP onpezeneHo, 94To B
nporiecce peaansaliiy IpoeKTa IpeAIoaaraoTca
cucTeMaTH3aluA U llepepaclpeie/ieHre OpraHusa-
LIFOHHO-YIIpaBlIeHIecKUX QyHKIUY desepaqbHBIX
OpTaHOB UCIIOJTHUTENBHOM BIacTH 1Mo cbopy, obpa-
60TKe, aHAIN3Y, XPAaHEHUIO U HCIIOJIb30BAHUIO Ha-
6JTF0Ia€MBIX U pACYETHBIX JAHHBIX JJIs1 00BEKTHBHOM
OILIeHKY aHTPOIIOT'€HHBIX U IIPUPOJHBIX IOTOKOB KJIH-
MaTHU4YeCcKU aKTUBHBIX BellleCTB, 3al1acoB yIyiepoJa
B JIeCax M IPyTHUX 9KOCUCTEMaX, a TaKXKe BEIpaboTKa
pelleHul [0 3K0JIOTHYeCcKOol (HU3KOYITIepOAHOM)
Tpa"chopMaIuu oTpacieil SKOHOMHUKY U ajalTaliy
K U3MEeHEeHUAM KauMaTa’.

[1pu atom I1paBuTenbcTBo PP pacrnopsxeHneM OT
29.10.2022 N2 3240-p onpeZenuio TOJIbKO OpPTaHbl
yIpaBieHus IpoeKToM. VIMU ABIAIOTCA:

— IIPOEKTHHBIM KOMUTET QelepaabHOTO MPOEeKTa
«[TonuTHKa HU3KOYIJIEPOZAHOI'O Pa3BUTHA»;

— aZIMUHHCTPATOP NPOEKTa, IIOTHOMOYHA KOTOPOTO
BO3JI0KeHbI Ha MUHHCTEPCTBO 9KOHOMUYECKOT'O
pasButusa Poccutickoii @efepannu B IHlle PyKO-
BoguTes dpesepasbHOTO NpoekTa «[losuTrnkKa
HU3KOYTJIEPOLHOI'O Pa3BUTHA».

[TpoeKTHBIN KOMUTET OCYIeCTBIAET OllepaTUB-
HOe yTIpaBjieHue, MOHUTOPUHT U KOHTPOJIb 3a pea-
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[lnakosckuii 10. .
Poccuitckas cuctema KnuMaTiyeckoro MOHMTOpMHI’EI:
NPaBOBbIE MEXaHU3MbI d)yHKLlMOHMpOBaHVIﬂ

Jm3auyeii mpoekTa. AAMUHUCTPATOP MIPOEKTa OCy-
IIeCTB/IAET: MOHUTOPHHT X0/la peain3aliuy OTBeT-
CTBEHHBIMU HCIIOTHUTESIMUA U COUCIOTHUTEIAMU
MepOIPUATUH IPOEKTA, TOATOTOBKY OTYETa O XOZe
peasn3anuy IpoeKTa, MOATOTOBKY HEOOXOAMMBIX
[IpeAJIOKEHUH /7T peanu3aii IPOeKTa U Jp.

Yro KacaeTcs opraHoB yrpasieHus Poccuiickoi
CH.CTeMBI KJIMMaTUIeCKOT'0 MOHUTOPHHTA, TO B pac-
nopspkeHuu IlpasutensctBa PO N2 3240-p onpeze-
JIEHBI TOJIPKO LIeJIN U 3a/la49U CHCTEMBL.

Llenb co3manus u pasButus Poccuiickoli cucteMsl
KJINMaTU9eCKOI'0 MOHUTOPUHTA BKJIIOYAET:

— obecreyenrie c6opa, 06pabOTKH, aHAIM3a, XpaHe-
HUS Y MICII0JIb30BAHUS JOCTOBEPHBIX U IIPU3HAH-
HBIX Ha MeXX/yHapOJHOM ypOBHe HabJI0ZaeMbIX
Yl paCYeTHBIX JaHHBIX /I OO BEKTUBHOM OIIeHKU
AHTPOIIOTEHHBIX U IPUPOAHEIX IIOTOKOB KJIH-
MaTHYECKU aKTUBHBIX BEIIECTB HA TEPPUTOPUN
Poccuiickoit @enepanuu, Ux KOHIIEeHTpalUii B
atMmocdepe U BIUIHUSA Ha ITI0OATbHBIN U PETHO-
HaJIbHBIM KJINMaT;

— pa3paboTKy MeTOAO0JIOTHYECKON OCHOBHI /JISI TIO-
CJIeyIOIIEero UCTIOIb30BAHUS IIOTyIeHHbIX JaH-
HBIX Ha IOCTOSTHHON OCHOBE IIPU pealn3anuu
Mep, HalpaBieHHbIX Ha KOJIOTUIECKYIO (HU3KO-
yIJIEpOZHYI0) TpaHchOPMAIHIO OTpaciell poc-
CUHCKOI 5KOHOMUKH, aJalTallli0 SKOHOMUKHU 1
HaceJIeHWsI CTPaHbl K U3MeHEeHUAM KJINMaTa.
JlocTrkeHne yKa3aHHOU IeJTH IIpeJIioIaraeTcs

06eCreYnTh myTeM:

— CO3ZaHUA OPTaHU3ANMOHHO-IIPABOBBIX YCIOBUHI
2151 GYHKITMIOHMPOBAHUS CUCTEMBI U 00eCIIeYeH s
HICIIOTb30BAHUA ITOTy4aeMbIX B pAMKaX CUCTEMBI
JTAHHBIX B IPUHATUY YIIPaBJIEHYECKUX PEIIeHUH
I10 3KO0JIOTUYeCcKOU (HM3KOyIZIepoAHOIT) TpaHCc-
dopmanmu oTpaciell 5SKOHOMUKHY, aJanTarnui
SKOHOMUKH U HaceJIeHNs CTPaHbl K U3MEHEHUAM
KJINMATa,;

— CO3Z[aHUA HEOOXOAMMOM U 10CTaTOYHOM nHdpa-
CTPYKTYPHI 711 GYHKIIMOHUPOBAHUSA PoccriicKoi
CHCTEeMBI KJIMMaTUIeCKOTO MOHUTOPUHTA.
CorIacHO «ZOPOXKHOM KapTe» IPoeKTa GOpMHUPO-

BaHIe IIPABOBBIX MEXaHU3MOB BKJIIOYAET:

— B 3aKOHOZJATEIbHOM IOPsiZIKEe YCTAaHOBJIeHHe TIpa-
BOBOT'O CTaTyca 0Ob€KTOB MOHUTOPUHI'A, JAHHBIX
¥ nHGOpMaLNY, IT0Jy9aeMbIX B pAMKax CHCTEMEI,
Y IOPSZIKA X UCIOIb30BAHUS IIPU IIPUHATHUH pe-
HIeHU!, oIpeZieJieHre MTOPSAKA OCyIeCTBIeHN
MOHUTOPYHI'a KJIMMATHYECKH aKTUBHBIX BEIeCTB
(BrUIIO4As ompeziesieHNe MTepevHs KJIMMaTHIeCKH
AKTHUBHBIX BEUIeCTB) U B3aUMO/eUCTBUA C roCy-
ZapCTBEHHBIMHU (BeOMCTBEHHBIMU) NHOPMa-
I[MOHHBIMH CHUCTEMaMU;

— yTOYHeHHe HOPMAaTUBHBIM IIPAaBOBBIM aKTOM
[TpaBurenncTBa PO 3azau (nepepacmpesenenue
byukumii) dpesepasbHBIX OPraHOB UCIIOIHUTEb-

PacnopsixeHnue Mpasutenscteo PO ot 29.10.2021 N2 3052-p «O CTpaTermm coumanbHO-3KOHOMUYECKOTO Pa3BUTHS

Poccuitckoit ®epepauum ¢ HU3KMM ypoBHEM BbIBpOCOB NapHuUKoBbIx ra3os go 2050 ropa».
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HOU BJIACTH B paMKax obecrnedeHus GyHKIHO-

HHPOBAHUA CHCTEMBI U OllpeZiesieHue NopaaKa

HCII0/Ib30BAHUS JAHHBIX CUCTEMBI IPYU IPUHATUU

yIpaBieH4YecKHUX pelleHu.

Cregyet obpaTtuthes k PelepasbHOMY 3aKOHY
02.07.2021 N2 296-®3 «O6 orpaHYEeHIN BLIGPOCOB
TMapHUKOBBIX ra3oB» (ganee — 3akoH N2 296-D3),
KOTOPBIH omnpeiesna HeKOTOpble KOHTYPhI OpraHu-
3aI[MOHHO-IIPABOBOTO PETYANPOBaHUA QYHKINOHU-
poBaHus ExnHOM HallMOHAIBHOU cHiCTeMbl MOHUTO-
pUHTa KJIMMaTU4eCKU aKTUBHBIX BEIIECTB.

Bo-niepBrIX, 3akoH N2 296-®3 omnpezenun, 9To
rOCyZapCTBEHHOE YIIpaBJIeHNe B 00J1aCTH OTpaHrye-
HUA BBIOPOCOB ITAPHUKOBBIX F'a30B OCYLIECTBIISAETCS
[TpaBuTenbcTBOM PO HenmocpeACTBEHHO WIH Yepe3
CIIeIIMaIbHO YIIOJHOMOYEHHBIN (eiepanbHbIN OpraH
HCIIONTHUTENbHOM BIacTu (CT. 4).

Bo-BTOpHIX, B oTHOMOuMA [IpaBuTenbcTBa PO B
06J1acTy OrpaHUYEHUs BEIOPOCOB MAPHUKOBBIX Ta30B
BXOZAT: yCTaHOBJIEHNE [TOpsAJKa CO3Z[aHMA U BeZleHUA
peecTpa BEIOPOCOB ITAPHUKOBBIX T'a30B, YCTAaHOBJIE-
HUe TopsiZika cbopa nHbopManuy o BEIGpocax map-
HUKOBBIX Ta30B.

B-TpeTbux, B KOMIETEHIINIO ClIelMaTbHO YIIOI-
HOMOYEHHOTO ¢$eZiepaJbHOr0 OpraHa UCIOIHUTEb-
HOH BJIaCTU BXOZAT: IPOTHO3UPOBaHUeE U OlleHKa Ha
OCHOBAHUM ITOy4YaeMbIX JaHHBIX JJOCTaTOYHOCTHU
Mep TI0 OTPaHUYEHUIO BHIOPOCOB MAPHUKOBBIX F'a30B,
yTBepKJeHue MeTOAUK KOIMIeCTBeHHOT'O oIIpe/esie-
HUs 00bEMOB BHIOPOCOB TAPHUKOBBIX I'A30B, BeIeHNE
KaZlacTpa IapHUKOBBIX I'a30B U JIp.

B cBs3u ¢ TeM, uTo 3akoH N2 296-®3 npesiie-
CTBOBAJI BBIXOZY B CBET pacnopsikeHus [TpaBuTess-
ctBa PO o1 29.10.2022 N 3240-p, MHOTHE BOIIPOCHL
OpraHU3allMOHHO-IIPaBOBOr0 peryanpoanusd Poc-
CUICKO cHCTeMBI KIMMaTU4eCKOTO MOHUTOPUHTA
OCTaJIUCh «32a KaZJpOM». DTO OOBEKTHBHO OIIPEZENAET
HeoOXOAMMOCTh BHECEHUS B 3aKOH CyIIeCTBEHHBIX
JOTIOJTHEHUH 1 U3MEeHEHUH.

[TocTapaemMcsa OTBETUTH Ha BOIIPOC, KaK JOKHA
BBIIVIAZIETh OPraHM3allIOHHO-IIPaBOBasA COCTaBIIAO-
mas JeATeJbHOCTU Poccuiickoii cucTeMbl KIMMaTU-
YeCKOro MOHUTOPHHTA.

CrneznyeT OAYEPKHYTH, 4YTO co3iaHue B Poccuu
EauHoil HauroHaNbHOU crCTEMBI MOHUTOPUHTA KJIU-
MaTUYeCKU aKTUBHBIX BellleCTB Ha CEerOAHANITHUMN
ZIeHb SIBJIETCS OHUM M3 MacCIITaOHbIX, HE UMEIOITHX
aHaJIOTOB B MUpe HayYHO-IIPAaKTUYEeCKUM ITPOEKTOB B
cdepe skosoruu u KMMaTa. II0CKOIBKY IIPOEKT eltle
HaxXOJWUTCA B CTaZAUM peanu3anuu (Ioka BHIIIOJHEH
TIEPBBII 3TAI), YMECTHO 33/]aThCsI BOIIPOCOM: a OGBUTH
JIU ellle B Halllell cTpaHe moZobHble MacTabHbIe
TTPOEKTHI B CMEXKHBIX 061acTAX?
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B mHTepecax Hallero MUccael0BaHUA 11e1eco00-
pasHO 0OpaTUTh BHUMaHUe Ha JIBe TOCyAapCTBeHHbIE
CHUCTEMBI:

1. B CCCP nocraHosinenuem Coseta MUHUCTPOB
CCCP ot 15.12.1990 N2 1282 6bL1 fiaH cTapT GopMu-
poBaHuIo [0CyIapCTBEHHOM 0011IeCOI03HOM CUCTEMBI
TI0 IIpeyIpeX/eHUIO U IeHiICTBUAM B Ype3BbIUaliHbIX
cutyanuax®. B cucTeme GbUIO BBIZIEIEHO Ba GI0KA:
OIlepaTUBHBIN — 10 TUKBUAAIIUN Ype3BbIUYaliHbIX
CUTyalUi U IPEBEHTUBHBIH, 3a/1a4ell KOTOPOTro ObLIO
NIPOrHO3UPOBaHKe BO3MOKHBIX KPU3UCHBIX CUTYa-
LM 9KOJIOTUYECKOT0, IPUPOAHOTO U TEXHOT€HHOT'O
xapakTepa.

C mesblo IpeyIpeXx/eHNaA Ype3BbIdYaliHbIX CUTYa-
LI pellaanuch BaXKHbIe 3aJa4uu:

— cbop u aHaM3 MHGOPMAIIMHU O COCTOSTHUY MTPU-
POZHOI Cpeasl;

— IIPOTHO3MPOBAHUE U HabII0eHre 32 BO3SHUKHO-
BEHHEM U Pa3BUTHEM CTUXUHHBIX IPUPOAHBIX
ABJIEHUM, THIPOMETeO0POIOTHUYeCKOM, FeIoreo-
bu3UUeCKOoil U DKOJIOTUYECKOl 06CTaHOBKOM;

— KOHTPOJIb 3a IPOMBIIIJIEHHON 1 9KOJIOTUYEeCKOH
6€e30IacCHOCTBIO IIPY CTPOUTENBCTBE, MOZIePHU3A-
MY U PeKOHCTPYKIIUU HaPOJHOXO3ANCTBEHHBIX
00BEKTOB;

— KOHTPOJIb 32 COOII0ZIeHrieM HOPMATHUBOB U Kaye-
CTBa CTPOUTENBCTBA B CelicMUYeCKUX palioHax;

— DKOJIOTUYECKAas dKCIepTH3a TeKyIIUX U epCliek-
TUBHBIX IUIAHOB U CXeM Pa3BUTHA U Pa3MellleHUA
IIPOU3BOJUTENBHEIX CWJI, OTpacjieil IpOMBIIUIeH-
HOCTH U UX OO'bEKTOB;

— KOHTPOJIb 32 UCTI0Ib30BaHNEM IIPUPOJHBIX pecyp-
COB U 3KCIUTyaTalei IpUPOAHBIX OOBEKTOB,;

— MPOTHO3MpPOBaHME U OLIEHKA SKOJIOTUYEeCKUX I10-
CJIEICTBUN CTUXUIHBIX O€/ICTBUI, TEXHOTE€HHBIX
aBapuii ¥ KaTacTpod U Jp.

Ba)KHBIM HaIlpaBjeHHeM pabOThI IPEBEHTUBHOTO
6J10Ka cUCTEMBI OBbLIA OLIEHKA COIMATbHO-9KOHOMHU-
YeCKUX MOCIeCTBUM Ype3BbIYalHBIX cuTyanui. ITo
HEKOTOPBIM OlLleHKaM, CyMMapHBIH r'0ZI0BOH yiiep6
JUL SKOHOMUKY 1 THPPACTPYKTYPEI FOPOZOB U Hace-
JIeHHBIX ITYHKTOB IIPU aBapusx, katacTpodax, CTU-
XUMHBIX O€ICTBUAX BapbUPYeT B Ipesenax 4—6 %
BBIT’. 3T0 XapaKTepHO A/isi MHOTUX CTpaH. [ToaTomy
WICII0/Ib30BAHNE JAHHBIX MOHUTOPHUHTI'A, pa3paboTKa U
[IpUMeHeHre MaTeMaTU4eCKUX Mozeseil 1 IPOrHo-
3UPOBaHUA COLINAIbHO-9KOHOMMYECKUX TOCIEACTBUMN
Ype3BbIYalHBIX CUTYalUM UIMeJU CyIlleCTBeHHOe 3Ha-
YyeHUe /714 IVIaHUPOBaHUA aIMUHUCTPaTUBHO-IIPaBO-
BBIX Mep NpeAyIpeXAeHNA Ype3BbIYaiiHbIX CUTyallli.

OpHako BOIIPOCH IIPOrHO3MPOBaHUA COLIMATbHO-
SKOHOMHUYECKUX MTOCIeACTBUIN Ype3BbIUaliHbIX CH-
Tyal[{ii II0Ka He B ITIOJTHOM Mepe peajn30oBaHbl IPU

B 1992 r. paboTbl no ¢opMMpoBaHMto LaHHOW CUCTeMbl MPOAOIKUNUCH yke B Poccuitickon Qepepaumm, npaBaa, Heko-

TOpble 3adBJ/IeHHble OCHOBbI €€ q)yHKLI,VIOHI/IpOBaHI/Iﬂ npetepnenn cywecrtBeHHble NK3MEeHEeHUA B CTOPOHY COKpalleHnd

Cq)epbl OTBETCTBEHHOCTMWU.

? Xasoponkosa H. I, Ilinakosckuii F0. I. 3xonoro-npasosoe obecneyeHne knuMaTndeckoit besonacHoctn Poccuiickoit

®epepaumnn : MoHorpadusa. M. : Mpocnekt, 2022.
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bopMUPOBaHUY IUTAHOB YCTOMYHUBOTO COLIUAIBHO-

9KOHOMUYECKOTO Pa3BUTHS KaK PETMOHOB CTPaHHI,

TaK CTpaHbI B 1jesioM. OfHaKO, eci TpaHchOpMUPO-

BaTh METOJOJIOTUYECKUI TIOXO0/] IPOTHO3UPOBAHUS

COIMATbHO-D9KOHOMUYECKHUX TIOCIECTBUM UPE3BHI-

JalfHBIX CUTYallUii Ha KIUMAaTUIeCKre U3MeHEeHUs U

VX BIUSHYE Ha 9KOHOMUKY U OKPY’KaOIIIyI0 CPeAy,

TO MOYKHO 4aCTUYHO UCIIOIb30BaTh BhIpabOTaHHbIE

Hay4YHBIE TIOAXO/bI OIIEHKU IPSIMBIX, KOCBEHHBIX U

ZIOJITOCPOYHBIX MTOC/IEACTBUI TPUPOJHBIX 1 SKOJIOTH-

YeCKUX Oe/[CTBUI.

2. ®epepanbabiM 3akoHOM OT 10.01.2002 N2 7-03
«O6 oxpaHe OKpy»Kaloleil Cpebl» MPeLyCMOTPEHO
coszanue EAUHOI CHCTEMBI TOCYAapCTBEHHOTO 9KO-
JIOTUYECKOTO MOHUTOPUHTA (TOCYAapCTBEHHOTO
MOHWMTOPUHTA OKPYyXarolei cpezibr) '’

CoryacHO 1eCTBYIOIIEMY 3aKOHOAATENbCTRY,
E[rHast cucTeMa rocyAapCTBEHHOTO SKOTOTHYECKOTO
MOHUTOPHHTA CO3/Ia€TCs B IeNIAX 06ecreueHus oxpa-
HBI OKpY>Kalollielt Cpe/ibl, a ee 3a/jauaMu sSIBJISIOTCS:
— peryJsipHble HaOIIOZeHUs 32 COCTOSTHUEM OKPY-

JKarollel Cpesibl, B TOM YKC/ie KOMIIOHEHTOB TIPH-

POZHOI CpeJibl, ECTECTBEHHBIX SKOTIOTUIECKUX

CHCTEM, 3a IPOUCXO/SANIMMU B HUX TIPOLIECCAMH,

SBJIEHUSIMU, U3MEHEHUSIMU COCTOSTHUS OKPYKako-

el cpesibl;

— xXpaHeHwue, 06paboTka (060061TIeH1E, CHCTEMATHU-
3anyisi) HTHPOPMAIUH O COCTOSTHUY OKPY>Karoliei
cpeqbl;

— aHaJIM3 OoMy4YeHHON NHGOPMALIUH B I[EJISIX CBOE-
BPEMEHHOTO BBISIBJIEHUS U3MEHEHU COCTOSHUS
OKPY’Karolle CpeZibl 107l BO3/I€HCTBUEM TIPUPOJ-
HBIX U (WIK) aHTPOIIOTeHHBIX GPaKTOPOB, OIleHKa
Y [IPOTHO3 3TUX U3MEHEHUI;

— obecreueHre OpPraHoB IOCyJapCTBEHHOM BIaCTH,
OPraHOB MECTHOTO CAMOYTIpaB/IeHUsI, IOpUANYE-
CKUX JINLI, UHAUBUAYaTbHbIX IPeANPUHIMATENEH,
rpakzaH nHdopMaIei 0 COCTOSHUH OKPYKato-
el cpezbl.

JlaHHas1 crCTeMa SKOJIOTMYECKOT0 MOHUTOPUHTA
BKJIIOYaeT B cebst PsiZi OACHUCTEM, CPEAU KOTOPHIX
rOCyZapCTBEHHBIN MOHUTOPHHT COCTOSIHUS U 3arpsi3-
HEHUA OKpYKarollei cpezibl, aTMOChEPHOTO BO3AYyXa,
BOCITPOM3BO/ICTBA JIECOB, BOAHBIX OOBEKTOB U JIP.

B paMKax yka3aHHOU cucTeMbl dpesepanbHbIe
OpTraHBI UCTIOMHUTETBHOM BIaCTH OCYIIEeCTBIISIOT:
— TIOUCK, TosyueHue (c60p), XpaHeHue, 06paboTKy

(ob0b1IeHME, CCTEMATH3AIMA) U aHAIN3 UHPOD-

Mallly O COCTOSIHUU OKPY»KAIOIIei CpeZibl, IPOKC-

XOZSIIMX B HEH Mpolieccax, IBIeHUAX, 00 u3Me-

HEHUSX COCTOSIHUS OKPYKaIoIel cpe/ibl;

[lnakosckuii 10. .
Poccuitckas cuctema KnuMaTiyeckoro MOHMTOpMHI’EI:
NPaBOBbIE MEXaHU3MbI d)yHKLlMOHMpOBaHVIﬂ

— OILIEHKY COCTOSTHUS OKPY>Karollleil cpezsl U Ipo-
THO3MPOBAHUE ero U3MEHEHUH 110/] BO3JecTBIEM
IPUPOZAHBIX U (WIM) aHTPONOreHHEBIX GaKTOPOB;

— OIeHKY 3¢ $eKTUBHOCTH IPOBOANMEBIX IIPUPOZO-
OXPaHHBIX MEPOIPUATHH;

— oIpeJesieHre CBA3el MeX/y Bo3JelCTBIEM IIpU-
POZHBIX U (WJIN) aHTPOIIOI'eHHBIX PaKTOPOB Ha
OKPY’KaIOLIYIO Cpe/ly ¥ U3MEHEHNAMU COCTOSTHUSA
OKpYy>Kalolllel cpezbl U Jp.

ITosnydeHHas B pe3y/bTaTe MOHUTOPHUHTA HHOOP-
MaI¥s UCIIOIb3yeTcs B LesAx GopMUpOBaHUs O1aro-
IIPUATHBIX YCIOBUM XKU3HeZeATeTbHOCTH Ye/I0BEKA,
OTpaHWYeHUs HETAaTUBHOI'O BO3/IeCTBUA XO3AMHCT-
BEHHOU U UHOH /IeATeTbHOCTU Ha OKPY>KaIoUIyI0
cpeay, obecriedeHUsA OXpaHbl ¥ PAIMOHAIBHOTO
HCIIOJIb30BaHUSA IPUPOJHBIX PECYPCOB B MHTepecax
HBIHEITHETro U OyyIIero NOKOJIeHUH.

[TomHOMOYYSA U 3aa9¥ QpefiepaIbHBIX OPTaHOB
WICIIOJTHUTEIBHOM BIACTH B 00JIACTU SKOJIOTUIECKOTO
MOHUTOPUHTIA OIIpeZieJIeHEl B paMKax [10J103KeHNsA 0
T'ocyIapCTBEHHOM 9KOJIOTHYECKOM MOHUTOPHUHTE' .

CornacHo nocraHosaeHuo ITpaButensctsa PO ot
14.03.2024 N2 300 sK010TUYeCKUN MOHUTOPUHT OCY-
IecTBIAeTC PALOM esepaTbHBIX OPTraHOB HCIIOJ-
HUTEJTBHOM BJIACTH IIOCPEACTBOM CO3/aHUsA U 0becrie-
yeHUs pYyHKIMOHUPOBAHUA HAOII0AAaTETbHBIX CeTel
1 THGOPMAIMOHHBIX PECYPCOB B PaMKaXx IOZACUCTEM
eIMHOM CHCTEMEI TOCYAAPCTBEHHOI'0 SKOJIOTUIECKOTO
MOHHUTOPHUHTA (ToCyapCTBEHHOI'0O MOHUTOPUHTA
OKpY>KaloIllei cpesbl), a TAK)Ke CO3JaHuUs, SKCILTya-
TalUy U pa3BUTHA GelepaIbHOU rocyAapCcTBeHHOU
1HPOPMAIMOHHOMN CUCTEMBI COCTOSTHUSA OKPYKalo-
el cpesbl.

Kak z0o/mKHBI GOpMUPOBAThHCSA IPABOBLIE MeXa-
HU3MBI QYyHKIMOHHUPOBaHUA PoCCUIICKOH CHCTEMBI
KJIMMaTU9eCKOI'0 MOHUTOPUHTA?

ITpexxzie Bcero, 1O HaNIeMy MHEHHIO, HA OCHOBE
aHam3a e CTBYIOIIero 3aKOHOAaTeNbCTBA, HOpMa-
TUBHBIX IIPAaBOBHIX U MHBIX aKTOB B cdepe obecreye-
HUS 5KOJIOTUIECKOH 6€30I1aCHOCTH U OTpaHUYeHNs
BBIOPOCOB ITAPHUKOBBIX ra30B c/ielyeT 060CHOBATh
OCHOBHbIe IPUHIMIIEI QYHKIIMOHUPOBaHUs Poccuii-
CKOM CHUCTEMbI KIUMATHYECKOTO MOHUTOPUHTA'%;
KOHKDPETU3UPOBATh a/[MIHUCTPATUBHO-IIPAaBOBOU
CTaTyC CUCTEMBI 1 000CHOBATh MEXaHU3M HHTe-
rpanyy MOHUTOPHHTA KIMMaTUIeCKN aKTUBHBIX
BEIIECTB C CUCTeMaMM MOJeTMPOBAHUSA U IIPOTHO-
3UPOBaHMUA OIleHKH BJIVAHUA KINMAaTHIeCKHUX U3Me-
HeHWI Ha IPOrpaMMBl YCTOHYHUBOI'O COI[UATBHO-IKO-
HOMMYECKOT'0 pa3BUTHsA Poccry U IIaHBL aJalTaluy
HaceJIeHusl.

" ®enepanbHbIi 3akoH oT 10.01.2002 N2 7-03 «06 oxpaHe okpysKatoLieit cpeabl» (¢ M3M. 1 gon., BeTyn. B cuay ¢ 01.09.2024).

Ct. 63.1// CMNC «KoHcynstanTMntocs.

" MocTtaHoeneuue Mpasutensctea PO o1 14.03.2024 N 300 «06 yTBepxaeHum MonoxeHus o MocynapcTBeHHOM 3K0N0MM-
uecKoM MoHUTOpUHre (locyaapcTBEHHOM MOHUTOPUHTE okpyXatoLien cpefbi)» // CMC «KoHcynbtaHTM 0.

"7 [leATenbHOCTb CUCTEMbI NO3BOANT 06ecnednTs GOPMUPOBAHME JOCTOBEPHBIX U MeXIyHapOHO MPU3HABaeMbIX HayuHbIX
[aHHbIX 419 OLeHKM aHTPOMOreHHbIX M MPUPOAHBIX MOTOKOB KIMMaTUYeCKN akTUBHbIX BELLEeCTB Ha TeppuTopun Poccuii-

ckont Pepepauun.
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JK0J10r Y4ECKOE NPABO

CyliecTBEHHBIM 3TAIOM ABJIsIeTCs pa3paboTKa
TIPOEKTOB U IPUHATHE 3aKOHOAATEIbHBIX 1 MHBIX
HOPMAaTUBHBIX IIPaBOBHIX aKTOB:

— denepanbHOro 3akona (pabodee Ha3BaHUeE
«O KIMMaTH4YeCKOM MOHUTOPUHTE»), OIIpe/iesIAi0-
IIero OCHOBHBIE IPUHIUIE QYHKIIMOHUPOBAHUS
KJIMMaTU4eCcKoro MOHUTOPHUHTa, CTaTyC B CICTEME
CIelaabHO yIIOJIHOMOYEeHHOro deZiepajbHOro
OpraHa UCIIOJHUTEIbHOU BIACTH B 001aCTH KIIU-
MaTU4eCcKOoro MOHUTOPHHTa; IpaBa rpakjaH u
opraHu3aIuii Ha JOCTyl K MHGOPMAaluy KIuMa-
TUYeCKOT0 MOHUTOPHHTA U JIp.;

— nocraHosineHus [IpaBurensctBa PO (paboyee Ha-
3BaHue «O0 yTBep:KJeHIUN BpeMeHHOTO IIepevHs
KJIMMAaTH4YeCKU aKTUBHBIX BellleCTB, UCII0/Ib3ye-
MBIX B EMHOI HalMoOHaNbHOM CHCTeMe MOHHU-
TOpUHTa KIMMaTH4eCK! aKTUBHBIX BEIeCTB»),
olpeZie/IAIOLIero nepeyeHb, COCTaB HHGOpMaLUU
0 KJIMMaTHU4YeCKU aKTHUBHBIX BellleCcTBax; Iepe-
YeHb IPUOPUTETHHIX JaHHBIX AJA NPUHATUA
yIIpaBleH4YeCKUX pellleHNil; OpraHsl yIpaBleHUa
(opranusanuu), OTBETCTBEHHBIE 38 X MOHUTO-
PHHT U [p.;

— nocraHoBneHus [IpaBurenscrBa PO «O6 yTBepxk-
JIeHUH TIoJIoXeH!d o EAnHO HallMoHa/IBHOMU CH-
cTeMe MOHUTOPHHTA KJINMaTUYeCKH aKTUBHBIX
BeIleCTB», ONpe/ie/IA0Ilero OCHOBHBIE 3a/1a4H,
CTPYKTYpPY U NOPsiZoK GYHKIIMOHUPOBaHuA Exu-
HOU HaIlMOHAJIbHOU CCTEeMBbl MOHUTOPUHTA KJIU-
MaTH4YeCKH aKTHBHBIX BellecTB; THGOPMAIVIOH-
HO-aHAJINTHUYeCKoe obeclieyeHre JeaTeTbHOCTH
CHCTEMBI; IPABOBOM CTATyC OOBEKTOB MOHUTO-
PUVHTa, ZAaHHBIX ¥ MHPOpMAau, [I0IydaeMbIX B
paMKax CHCTeMbl MOHUTOPUHIA KIMMaTUYeCKU
AKTUBHBIX BeIlleCTB U MOPAAOK X UCII0Ib30Ba-
HUA QpeepaIbHBIMY OpraHaMU UCIIOTHUTENTbHON
BJIACTU B MHTepecax yCTONYMBOI'O COLIaNTbHO-
SKOHOMMWYECKOTO pa3BUTHA;

— pacnopsxeHus [IpaButenbcrsa PO o BKItOUeHUN
vHpOpMaIMK, HeoOXOAMMOH /I y4eTa KIMMaTU-
YeCKW aKTHUBHBIX BelllecTB B GopMe CTaTUCTUIe-
ckoro HabmogeHus u OeiepanbHbIN IUTAaH CTATH-
CTHYECKUX paboT;

— noctaHoBneHus [IpaButenbcTa PP o rocyzap-
CTBeHHON NHPOPMAIMOHHOM crcTeMe KJIMMaTH-
YeCKOr0 MOHUTODPHHTA, OIPeZeIAIONIero o6InKk
rocyZapcTBeHHOU NHGOPMAIIOHHOU CUCTEMBI
KJIMMaTHU4IeCKOr0 MOHUTOPUHTA, ee CTPYKTYPY
Y 33/1a4¥; OPAZOK NHPOPMALIMOHHOTO B3alMO-
ZeWCTBUS C MHBIMU I'OCyZapCcTBEHHBIMU NUHQOP-
MAaIlMOHHBIMHU CUCTEMAaMHU.

KoHeuyHo, He0O6X0MMO MaKCUMAa/IbHO UCIIOJIb30-
BaTh pPecypc y>e UMeIOIIUXCs B CTpaHe TeEXHUYeCKUX
CHUCTEM U IPOTPAMMHBIX CPeZICTB Pa3IUYHBIX T'OCY-
ZapCTBEHHBIX OPTaHU3AIUH A1 TOTyIeHUs pe3yb-
TaTOB U MOZE/JIUPOBAHUS NOCAE[CTBUN KIMMaTHU4de-
CKUX PHCKOB B ZlesiTeJIbHOCTU Poccuiickoit crcTeMbl
KJIMMAaTU4YeCKOTO MOHUTOPUHTA, HO cjieyeT obpa-
TUTb BHUMAaHUe Ha HEKOTOPble Ba)KHbIE aCIeKTHI.

Bo-miepBeIx, B 2024 r. us3aaH Ykas [Ipesugenta PO
0 HallMOHAJIBHBIX 1eJIAx pa3BuTusa Poccuiickoii Deze-
pauuu Ha niepuoz 40 2030 roza 1 Ha IIepCIeKTUBY
10 2036 rozga’®.

Cpezu LlesieBBIX TTOKa3aTesiell U 3a/1a4, BHITIOIHE-
HIe KOTOPBIX XapaKTepUusyeT JOCTUKeHe Hallho-
HaJIbHOM IIeJIN «YCTOMYMBAsA U AUHAMUYHAS DKO-
HOMUKAa» BBI/IeJIEHBI: «yTBEPK/eHUe U peann3alus
IporpaMM aJanTaluy K M3MeHEeHUAM KJIMMaTa Ha
denepasbHOM, PETMOHATBHOM U KOPITOPATUBHOM
VPOBHSAX» U «CO3/JaHHe HAllMOHAJIbHOU CUCTEMBI
MOHUTOPHUHTA KJIUMaTUYeCK! aKTUBHBIX BEIleCTB».

CBa3b MeX/y U3MeHeHUeM KJIMMaTra U IpaBaMu
4JeJIoBeKa ecTecTBeHHad. bosee Toro, KoHctury-
uud PO (cT. 42) rapa"HTUpyeT IIpaBo KaXXAoro Ha
6J1arOTIPUATHYIO OKPY)KAIOIIYIO CpeAy, B TOM UHCIIe
6JIaTOIIPUATHYIO B KIMMaTUYECKOM TU1aHe. [103ToMy
WCIIO/Ib30BaHMeE JAaHHBIX KJIMMaTHIeCKOTO MOHUTO-
pUHTra NpeAroiaraeT UHTErpaluio HOpM, CTaHAapTOB
U IPUHIIUIIOB NIPaBa, NpaB YejoBeKa B Pa3IUYHbBIX
cTparerusx B chepe U3MeHeHus Kaumara ',

Bo-BTOpPBIX, IO MHEHUIO BeAYyIIUX SKOHOMHU-
CTOB Halllel cTpaHbl, HalIlpuMep akageMmuka PAH
B. H. TTopdupbeBa'®, HU3KOyIIIEpOHASA SKOHOMUKA
He SIBJISIETCS KJII0YOM K PENIEHUT0 TPOOIEMBI KJIUMa-
TUYECKUX U3MeHeHUH U UX MOCeACTBUM. V3aMeHe-
HHUe KJIMMAaTa — BaXKHBIN, HO JIUIIb OZWH 13 BEI30BOB
6e30IIaCcHOCTH KU3HeAeATeIbHOCTH Jrogeii. OOH
HacuUThHIBaeT 17 TakUX yrpos, BKIOYASA HUILIETY, Je-
GUIUT TPOAOBOIBCTBYS U YUCTOM BOZIBI, COIIMAIBHOE
HEepaBeHCTBO U T.J. VX aKkTyaJbHOCTb U 3HAUUMOCTh
B 0603pHMO}i IEpCTIEKTURE TIPEBOCXOAAT Mpobiemy
U3MeHeHMs KJIUMaTa, YTO BeZleT K COOTBETCTBYIO-
el paccTaHOBKe MPUOPUTETOB IPU paclipe/ieieHun
CpeZCTB Ha CMATYeHMe BCeX 3TUX YT'PO3.

[Tpoliecc nepexoza K HU3KOYIJIEPOAHOM SKOHO-
MUKe TI0ZipasyMeBaeT MacIiTabHyi0 KaueCTBEHHYIO
CTPYKTYPHO-TEXHOJIOTUYECKYIO TPaHCHOPMAITHUIO
CYIIECTBYIOIIEH X035 HCTBEHHOU CUCTEMBI, TPeOyIO-
LIyI0 BpeMeHU U OTPOMHBIX UHBecTUnuii. [ToaTomy
cTpaTerus AeiicTBUN B OTHOLIEHUU U3MeHeHUU
KJIMMAaTa J0JKHA HOCUTh KOMIUIEKCHBIN XapakKTep.
I[peske Bcero KauMaTUyeckas mpobaeMa Jo/mKHa

" Ykas Mpe3npeHTa PO ot 07.05.2024 N2 309 «O HaumnoHanbHbIX Lensx pa3sutus Poccuitckon Pepepaummn Ha nepuog Ao
2030 ropa 1 Ha nepcnekTtusy o 2036 ropa» // CTMC «Koncynstantlnioc».

' CM., Hanpumep: EsTywenko B. W., LLinakosckuii F0. . Murpaums kak cnocob peann3alinm 3kon0rMyeckmnx npas rpaxaaH :
MoHorpadus. M. : Hopma-M, 2020 ; XXasopoHkoBa H. I, LLInakosckui 0. [. 3konoro-npaBoBoe cofepXxaHue KanMaTmye-
ckoit moeecTku EBpocotosa: BeiBoabl ans Poccun // Poccuitckoe npaso oHnaiH. 2022. N2 3. C. 90—95.

'S URL: https://cc.voeikovmgo.ru/ru/novosti/novosti-partnerov/372-boris-porfirev-o-reshenii-ekonomicheskikh-i-klima

ticheskikh-problem.
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paccMaTpuBaThCA B KOMILIEKCe B OJIOKe JPyTHUX

Y3JIOBBIX IIPO6JIEM, PUCKOB M BBI30BOB COLIMAIBbHO-

9KOHOMHUYECKOT0 PasBUTHA. Mepsl 10 CHIKEHUIO

BBIGPOCOB, MOIVIOIIEHNIO TAPHUKOBBIX ['a30B U a/1all-

TallY HaceJeHNA ¥ 5KOHOMUKHU K U3MEHEHUAM KJIH-

Mara JOJDKHBI OBITh UHTEIPUPOBAHBI B IPOrPAMMBI

Mep II0 MOZIepHU3AIMH POCCUNCKON 5KOHOMUKH, ee

CTPYKTYPHO-TEXHOJIOTUYECKOTO IIpe0bpa3oBaHusa U

9KOJIOTUYECKOI 6e3011acHOCTH.

[ToaBOAa uTOTH, ClIEeAyeT OTMETUTD, YTO aHaIu3
BBIITOJIHEHHUA [IEPBOTO 3Talla BaXKHeNIIero NHHOBA-
LIMOHHOI'O IIPOeKTa rocyjlapCTBEHHOT'0 3HaYeHUA 110
KJIMMaTy IoKa3as: KIuMaThdecKas I0BeCcTKa BO BCe
GoJIbIIIEl CTETIEHN HOCUT 9KOHOMUYECKUI XapaKTep
Y ee HEOOXOZIMMO YYHUTHIBATh IPY pa3paboTKe J0ro-
CPOYHOM CcTpaTernuu yCTOMIMBOIO COIIMAIBbHO-9KOHO-
MHWYeCKOTO pa3BUTHA CTPAHBI.

Buezapsiemas CrcTeMa MOHUTOPHUHTA BEIOPOCOB
KJINMaTH4YeCKU aKTUBHBIX BelleCTB, OPUEHTHUPO-
BaHHas Ha IPUKJIAIHBIE PEIEHUs B 06IaCTH 3KO-
HOMMYECKOU IOJIUTUKY, IIpeAIojaraeT HHTerpa-
LIMIO TpeX KPYIIHBIX HallpaBIeHUU OITOCPOYHOTO
TIPOTHO3WPOBAHUA: COLNATIbHO-5KOHOMUYECKOTO,
Hay4YHO-TEXHOJIOTHYECKOTO U 3 KOHOMUKO-KJINMa-
TUYeCcKoro. B 3Tol cBA3M Npe/iaraeTcsa IPOBECTU B
OIVKAMIINE TOBI:

— pa3paboTKy CUCTEMEL CTpaTErnIecKUX KINMaTH-
YeCKUX PUCKOB /Il 5KOHOMUKHU U HaceJleHUs B
YCJIOBHUAX IT06ABHOTO TTOTEIUIEHNS, KOTOPBIE MO-
TyT OBITH OTIpE/IeIEHHI C YYETOM JaHHBIX Poccrii-
CKOM CHCTeMBbI KJIMMaTU4eCKOro MOHUTOPUHTA;

Poccuiickan cucteMa KnMMaTMyeckoro MOHUTOPHHTA:
NPaBOBbIE MEXaHU3MbI d)yHKLlVIOHMpOBaHVIﬂ

— paspaboTKy IIPaBOBOT'O MEXaHU3Ma y4eTa pe3yilb-
TaTOB JAaHHBIX KJINMaTHIECKOI'0 MOHUTOPHUHTA
IIPY [TOATOTOBKE ¥ yTOUHEHUH PJia JOKYMEHTOB
CTpaTeru4ecKoro IVIAHMPOBAHWA, U IIPeXK/ie BCETO
CrpaTeruu IpoCTpaHCTBEHHOTO pa3BuTys, CTpa-
TETUU SKOJIOTUYECKOM 6e30macHOCTH, JIOKTPUHBI
SHepreTUYecKoi 6e30I1acHOCTH U /p.;

— pa3paboTKy MexaHU3Ma y4eTa KIMMaTHIeCKUX
PUCKOB IIpX GOPMUPOBAHUY JOITOCPOYHOH CTpa-
TeruH COLMaJbHO-3KOHOMUYECKOT'0 Pa3BUTHUSA
Poccun. B HacTosee BpeMs KJIUMaTHIecKasd
IIOBECTKA BO Bce OOJIbIIeH CTelIeHH HOCUT KO-
HOMUYeCKUii XapakTep. Ha coBpeMeHHOM 3Tane
Pas3BUTHA UCC/IeIOBAaHUM B chepe B3auMOJeHnCT-
BUA DKOHOMMKHY U KJIMMaTa 3aavyy U BO3MOXK-
HocTH Poccuiickoil cucTeMbl KIMMaTUIECKOTO
MOHMTOPHHTA I1e1ecO06pasHo pacIIUpUTh, TPAHC-
dbopMUpys pe3y/IbTaThl eCTeCTBEHHO-HAyYHBIX
HCCIeIOBaHUM Ha BONIPOCH 0OecredeHNs yCTON-
YHBOI'O COLMATBHO-9KOHOMUYIECKOTO Pa3BUTHS.
OTO MO3BOUT 06€ECIIEYUTD YCTAHOBIEHUE TIPU-
YUHHO-CJIe[ICTBEHHBIX CBSI3eH SKOHOMUKH, dKO-
JIOTMH, JKU3HeJesITeIbHOCTH Hace/leHUA B PAMKaXx
KJINMaTHU9eCKUX IIPOLIeCCOB;

— MOHUTOPUHT HOPMaTHBHBIX IPABOBHIX aKTOB B
CMEKHBIX 006JIACTAX C IIeJIbIO OIIEHKH y4yeTa Tpebo-
BaHU MeXXAyHaPOAHBIX IOKYMEHTOB II0 KJIIMATY.
OnHAaKO HeZOMyCTUMO MTOCTPAaBaHNE PeIleHNs
3a/ia4 COLMAIbHO-9KOHOMHUYECKOT0 Pa3BUTUSA N0/
peleHre KJIMMaTHYeCKUX IpobieM 6e3 ydeTa ux
BJIVISTHUSA Ha JKU3HeZAesATebHOCTh HaceIeHuU .
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Annomauus. IIpecmynneHue, c8s13aHHOe C HAPYUleHUEM MepP N0 NpoPurakmuke UHGEKYUOHHBIX
3abosnegamull u 6opvbe ¢ HuMl, npedycmompero cm. 330 pasd. 5 «[IpecmynneHue, c8si3aHHOE C
HapyiueHuem nops0Ka CoyUANBbHO20 YNPABAeHUS» 2. 6 Y20n108H020 kodekca Kumaiickotl Hapodwoii
Pecnybauku. B ycnosusx pacnpocmparenus COVID-19 npagooxpaHumensHas cucmema cmoJk-
HYACb ¢ HOBBLIM 8UAOM NPecynieHull, c8513aAHHO20 € 80CNpensamcmauem npoPuIaKmuke u ieUeHUr
UHPeKyUOHHbLX 3ab0ne8aHUl.

B Hacmoswell cmamee paccmampugdencst meopust 08YXyp0o8Heg8020 coCmasa NpeciyrnieHus 8 ye2o-
n08HoM npase Iepmanuu u Anonuu. B cyuae npomusonpagHocmu 0estHus caedyem miyamensbHO
uzyuums cy6sekm npecmynieHus, umobbl Jyulle peanii308ams NPUHYLUN Y20108H020 NPASA, NPU-

' This article was prepared within project of the National fund of social sciences of the People’s Republic of China
“Institute of the general part of Russian criminal law” (project’ number: 16AFX008).
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CyneBHas npakTvka paccMOTpeHMs &N 0 NPECTYNIGHUSX, CBA3AHHbIX C BOCTPENSTCTBUEM
NPOUIAKTUKE UHOEKLMOHHLIX 3abonesanwit u bopbbe ¢ Humu Ha done COVID-19 (vacts 1)

depacusamucsi npedyCMOmMpPeHH020 3aKOHOM HAKA3AHUSL 3d KOHKPemHoe npecmymnjeHue U 8 mo dice
8peMmsi nepecmompems GoOpMYAUPOBKY NpecmynieHUs. 3aKOHHbLI UHMepec, 3auUllaeMblil y20108-
HbIM 3AKOHOM, onpedesisiemcst KaK CJI0XCHbLIL Npasosotl uHmepec, a axmuueckuil yuiepb u KoHKpem-
HAsl ONACHOCMb YMOUHSAIOMCSA C UCNOJIb308AHUEM «MeopUll HenpedsUOeHHbIX 06CMosamenibcmae».
B cmamue 060cHo8bi8aemcst me3uc, umo 0aHHAs opMa NPecmynieHUs A6Aemcst NpeOHamepeHHOlL,
0J151 KOMNEeHCayuU UCNOIb3Yemcsi meopust «06seKMuUBHbLX NPedbliLauux gakmopos». B cmamoe
nymem 0emasibH020 PACCMOMPEHUS IKOHOMUUECKOU U CyOBeKmMuUBHOIU cocmasasioulell y2o0a08Holl
nonumuxu 0aHHoe npecmynjeHue Uccaedyemcst ¢ HAyUHOU mouku 3peHus.

Kntoueeste cnoea: COVID-19, npenssmcmeue npogunakmuke UHPeKYUOHHbLX 3a0601e8aHuill, cydeOHas
Npakmuxa; npecmynieHus, c8si13aHHble ¢ Inudemuell; y20J108HAS NOAUMUKA

Abstract. The crime of impairing the prevention and control of infectious diseases is stipulated in Sec-
tion 5 of the crime of impairing social management order in Chapter 6 of the criminal law of the people’s
Republic of China (hereinafter referred to as the criminal law), which is article 330 of the criminal
law. Under the backdrop of COVID-19,the application of the crime of obstructing the prevention and
treatment of infectious diseases is facing new challenges because of the background of COVID-19. This
article starts from the theory of the two stratum crime constitution of German and Japanese criminal
law. At the illegality, the subject of the crime should be dealt with finely in order to better implement
the principle of criminal law, adhere to the principle of a legally prescribed punishment for a specified
crime, and at the same time, reconsider blank description of the crime. The legal interest protected
by this crime is defined as complex legal interest, and the actual harm result and specific danger are
redefined by using “contingency theory”. At the level of responsibility, this paper insists on the view that
the form of crime is intentional, and uses the objective exceeding factors theory to make up for it, and
refutes several other views. In addition, through the detailed consideration, economic consideration
and subjective consideration of criminal policy, this paper discusses how to use this crime scientifically.
Keyword: COVID-19 Crime of obstructing the prevention and control of infectious diseases Judicial
application Epidemic related crimes Criminal policy

Introduction treatment, according to the sanitary requirements

raised by the heath and anti-epidemic agencies,

In terms of legislation, the crime of obstructing the
prevention and control of infectious diseases is a new
crime in the criminal law of the people’s Republic of
China in order to connect with the law of the people’s
Republic of China on the prevention and control of
infectious diseases.”

Since its establishment in 1997, the article
has never been amended. In 2021, the Eleventh
Amendment to the criminal law has been amended,
stipulated as “Whoever, in violation of the provisions
of the Law on Prevention and Treatment of Infectious
Diseases, Whoever causes the spread of an infectious
disease of class A or an infectious disease for which
prevention and control measures are determined
according to law or is in serious danger of spreading
shall be sentenced to fixed-term imprisonment of
not more than three years or criminal detention; if
the consequences are especially serious, he shall be
sentenced to fixed-term imprisonment of not less than
three years but not more than seven years: (1) failure
on the part of a water supply unit to supply drinking
water in conformity with the hygienic standards
set by the State; (2) refusal to give disinfection

2

Press, May 2012. 1st edition. P. 554.

to sewage, wastes or feces contaminated with the
pathogen of infectious diseases; (3) approving or
conniving at the employment of patients of infectious
diseases, pathogen carriers or suspected patients of
infectious diseases at jobs, which they are prohibited
from taking by the health administration department
under the State Council because of the likelihood of
causing the spread of infectious diseases; (4) selling
or transporting articles contaminated by or likely to
be contaminated by pathogens of infectious diseases
in epidemic areas without disinfection treatment;
(5) refusing to implement the prevention and control
measures proposed by the people’s government or
disease prevention and control institution at or above
the county level in accordance with the law on the
prevention and control of infectious diseases.
Where a unit commits the crime mentioned in
the preceding paragraph, it shall be fined, and the
persons who are directly in charge and the other
persons who are directly responsible for the offence
shall be punished in accordance with the provisions
of the preceding paragraph. The scope of A Class
infectious diseases shall be determined in accordance

Gao Mingxuan. Birth, development and perfection of criminal law of the people’s Republic of China. Peking University
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with the Law of the People’s Republic of China on the
Prevention and Treatment of Infectious Diseases and
relevant regulations of the State Council.”

On the Judiciary, through the Chinese Judgment
Document Network Case,* we can see that, the
number of cases of this crime is 60, there is no abuse
of this charge in judicial practice. In sixty cases, the
subject of this crime is the individual accounted
for 98 %. Although the subject of this crime takes
into account both the individual and the unit, the
probability of the unit violating this crime is very low.
70 % of them deliberately concealed information to
hinder epidemic prevention and control; 52 % of
them went out without permission in violation of
the isolation policy, these two kinds of behaviors are
the main forms of committing this crime.

In practice, the execution of the penalty for this
crime does not exceed two years. And 53 % of the
cases adopted probation, part of the penalty is in the
form of detention, this is the scientific arrangement
of the criminal policy that takes full account of the
background of COVID-19. But in the collation of
the data, we can find that, in each judgment, the
distinction between the perpetrator of the crime is
not precise; the direction of the legal interest of this
crime is vague and the understanding is not unified;
the results of actual damage intersect with specific
hazards, the boundary between them is vague; there
is no clear law between harm result and penalty; the
manifestation of the form of crime is mixed with
intention and negligence, and different cases have
different understanding of the accountability level
of the crime or fuzzy judgment. Based on the above
considerations, this paper puts forward the following
meager views.

1. Raising of the problem

(1) Thingking about illegality

I. Identification and refinement of subject

The subject of this crime is the general subject,
it can be seen from the statement in the second
paragraph of the article that “a unit commits the
crime mentioned in the preceding paragraph” that
this crime mainly punishes individual crimes, at

3

P. 290.

the same time, it also takes into account the unit
crime. This paper only discusses individual crime.
COVID-19 has the characteristics of strong infectivity,
high concealment and so on, which has caused the
worldwide spread. In the judicial practice, the judicial
organs comply with the opinions on punishing
and preventing crimes (hereinafter referred to as
“opinions”) that interfere with the epidemic situation
of new coronavirus infection pneumonia, which is
jointly issued by the Supreme People’s court, the
Supreme People’s Procuratorate, the Ministry of
public security and the Ministry of justice, and there
is no detailed division of criminal subjects.

However, COVID-19 is different from the char-
acteristics of previous viruses, in medicine, differ-
ent types of groups have different characteristics, in
different situations, actors have different cognitive
possibilities, foreseeing possibilities, and have dif-
ferent obligations. It is necessary to introduce the
classification of subject in clinical to criminal law.
This paper intends to make a fine division of this, in
order to provide useful suggestions.

IL. Dealing with complex behavior

COVID-19 is a typical RNA virus, which is unstable
and easy to mutate. In 2020, the Danish government
announced in a survey that COVID-19 was widely
spread in mink population, and five new varieties ap-
peared.’ This year, hundreds of mutant strains were
found in infected population in many countries. With
the deep understanding of COVID-19, we will find
that COVID-19 has new characteristics, such as the
increase of transmission routes, the change of disease
strength and so on. A sufficient chain of evidence was
found for the first time at the news conference on
epidemic prevention and control held by the Qingdao
Municipal Government on October 2, 2020, which
proved that COVID-19 could be transmitted to people
by substance and could survive for a long time under
freezing conditions.®

From December 2 to 4, 2020, the nucleic acid test
results of cold chain food and its outer packaging in
many places of China were positive, and then various
places issued policies to impose administrative
detention on illegal purchase of frozen meat.”

The nature of the virus itself, such as the route
of transmission and the degree of susceptibility,

Law Press, regulation center. Criminal law of the people’s Republic of China. Law Press, 3rd Edition, January 2021.

On March 5, 2021, the author searched "the crime of hindering the prevention and control of infectious diseases” in

the judicial document website (URL: https://wenshu.court.gov.cn/website/wenshu/181217bmtkhnt2w0/index.html?pa
geid=55e0c6332b09f682ffeaf3cest928a82e&s21=%e5%ab%a8%e5%ae%b3%e4t%bc%al%eb%9f%93%e7%97%85%e9%
98%b2%e6%b2%bb%e7%bd%aa), and retrieved and downloaded 60 first instance judgments applicable to this crime.
® The information comes from CCTV network // URL: http://news.cctv.com/2020/11/06/Videghwaz9ukfgkuiélkahho201106.

shtml.

¢ The information from People’s Daily / URL: https://baijiahac.baidu.com/s?id=1681050022223885215&wfr=spider&fo

r=pc.

7 The information comes from Liaoshen Evening News // URL: https://baijiahao.baidu.com/s?id=168529279205929120

0&wfr=spider&for=pc.
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makes the relevant laws and regulations of epidemic
prevention and control change, and the scope of this
crime will also change. Adhering to the principle
of a legally prescribed punishment for a specified
crime, avoiding improper expansion of application
in judicial application, and adhering to the principle
of suiting punishment for a specified crime to ensure
that the punishment is appropriate to the crime are
the hidden worries in the application of this crime.

III. Legal interests protected by this crime

There has been a debate about the legal interests
protected by this crime in the academic circle. At
present, there are theories of social management
and health order, public health and safety, and
complex legal interests. The judgment of the legal
interests protected by this crime is to adhere to the
interpretation of form and system, or to consider it
in essence, there are still questions. Through the use
of dogmatic research methods and criminal policy
considerations, this paper discusses the scope of legal
interest protection of this crime, so as to better guide
judicial practice.

IV. Fuzzy boundary between actual damage

result and dangerous result

This crime sets up two kinds of situations
for the harmful result, one is that “causing the
spread of infectious diseases” belongs to the actual
harmful result, the other is that “having the risk
of transmission” belongs to the specific danger.
There are two questions about this: one is how the
relationship between “causing infectious disease
transmission” and “having transmission risk” is.
How to distinguish the two? Whether there is the
possibility of mutual transformation between the two
in practice, and how to deal with it. In addition, it
should be noted that in the practice of COVID-19’s
prevention and control, the results of the spread of
the virus are affected by various objective factors
such as personal immunity, the ability of government
organs to recourse to contact with people, nucleic
acid detection ability, and so on, and the harm results
can not be immediately judged. In addition, the
mutation of COVID-19 may lead to false negative,
which is difficult to identify.

(2) Disputes at accountability

As to whether this crime is intentional or negligent,
the common theory in academic circles is negligence.®
The general view is reasonable, but on the one hand,
the judicial interpretation indirectly indicates that the
crime can be intentional. On the other hand, some
scholars judge from common sense that this crime

8
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is mostly “knowingly committed”, if it is a negligent
crime, it is “inconceivable”.” Some scholars believe
that there is no “legal provisions” premise to define
this crime as a negligent crime, which is contrary to
Article 15 of the criminal law.'® And the interpretation
from the literary level seems to allow the existence
of intentional circumstances. It can be seen that the
controversy on the level of accountability of this
crime is still very large, which will cause concerns in
the judicial application.

(3) Thoughts on criminal policy
Some scholars point out that the judicial interpreta-
tion does not distinguish between the concurrence of
articles and imaginative concurrence on the bound-
ary between the crime of endangering public security
by dangerous means and the crime of hindering the
prevention and control of infectious diseases, which
leads to the failure of the policy intention of strict
interpretation.'' Compared with other charges, this
crime has its own uniqueness. Firstly, this crime is a
typical administrative crime, which needs to be treat-
ed comprehensively with the administrative law in
the face of evaluating the relative person’s behavior.
Second, there are two blank description of crime in
this crime, and the content of which depends on the
relevant administrative laws and regulations.
Therefore, this crime has a large interpretation
space and uncertainty; these two characteristics deter-
mine that the judicial application of this crime needs
to have scientific and reasonable criminal policy con-
straints, so as to ensure that this crime can be applied
in accordance with the law, scientific and reasonable.
In addition, in the outbreak, the work of the judicial
organs has been seriously affected. Many courts with
backward Internet equipment are unable to arrange
for court trials and have to postpone the trial.
Moreover, the implementation of some penalties
is also facing difficulties. On the one hand, the
detention of prisoners suffering from severe infectious
diseases increases the pressure of prison control and
prevention, on the other hand, increases the risk of
potential infection. Therefore, the criminal policy
should adapt to the social environment. If we stick to
the policy of strike hard, the proportion of freedom
penalty will be very large. Furthermore, the above
two adverse consequences increase the burden of
the state and society during the epidemic period, and
administrative punishment can be adopted for the
less serious cases, such as compulsory isolation, fine
and other forms, which can also play the role of crime
prevention.

Gao Mingxuan, Mark Chang, Zhao Bingzhi, executive editor in chief. Criminal law. Peking University Press, higher education

Li Hong. Various theories of criminal law. Law Press, July 2016. 2nd Edition. P. 433.

' Zhang Mingkai. Criminal law. Law Press Law Press, October 2016. 5th edition P. 1120.
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2. Judgment of illegality

(1) Identification of the subject of the crime
of obstructing the prevention and control
of infectious diseases

As an epidemic related crime, due to the influence
of the objective factor of virus, a more rigorous sub-
ject classification system will be obtained through the
division of clinical medicine and social management
methods. Such a division is not only scientific but
also practical. First, we can scientifically judge the
subjective form of crime through different individ-
uals’ cognitive factors and foresight ability. second,
the fine division of subjects is conducive to the strict
judgment of the constituent elements, so as to better
realize the principle of a legally prescribed punish-
ment for a specified crime; third, it is conducive to the
realization of effective social governance and crime
prevention in line with the economy of punishment
discussed later. Fourth, the rigorous division of sub-
jects is the embodiment of the “strict” criminal policy,
and the refined classification is conducive to the rig-
orous and scientific application of justice.

The author thinks that such division should
be made, according to the infection and infection
possibility of the subject, the subject can be divided
into non infection risk group, risk group and infection
group. (Figure 1) The non infection risk group is
a healthy group with normal life, no suspected
symptoms of related diseases, negative nucleic acid
test results, living in non epidemic areas and not
engaged in related risk work. In order to meet the
needs of epidemic management and public safety,
their normal activities still need to be controlled.
Risk group refers to the people who will cause the
risk of virus infection if they are not managed and
controlled for public health safety. According to
clinical medicine and social management, the risk
groups are subdivided into residents in risk areas,
epidemic workers, close contact groups, people who
are declared as risk and suspected cases (Figure 1).

The residents in risk areas refer to the residents
living in the officially declared risk areas. The
residents in risk areas have the obligation to
understand the local epidemic prevention policies
and cooperate with the relevant epidemic prevention
and control work. They can not conceal the epidemic
information and refuse to cooperate with the
epidemic prevention work because they “do not know
the laws and regulations”; epidemic workers refer to
those who work in hospitals, customs and other anti
epidemic workers. In addition to knowing the general
laws and regulations and epidemic policies, they have
different responsibilities due to different occupations.

The practitioners include not only the front-line
anti epidemic workers, but also the rear medical

"2 Criminal judgment (2020) min 0824 Xing Chu No. 246.

staff. In practice, there are few cases of the former
committing this crime, the latter committing this
crime mostly in the form of violating the infectious
disease prevention and control law, privately treating
fever related patients without reporting, leading to
the spread of the epidemic situation or having the risk
of spreading the epidemic situation. What it violates
is the specific obligations to medical practitioners,
that is, the obligations of fever patients to report and
comply with the relevant treatment regulations.

In addition, during the epidemic period, many
areas stipulate that antipyretic drugs, antibiotics
and other drugs must be registered before they
can be sold. Hospital pharmacies who violate the
regulations to help patients with fever to conceal
their illness will also commit this crime; close
contacts refer to the relevant personnel who live
directly with the confirmed or highly suspected cases
of the virus and have the obligation to report their
own health status to the relevant departments and
cooperate with the work of the epidemic prevention
department; declaring risk group refers to those
who know that they are highly likely to be infected
after being notified, and most of them have a history
of living in the epidemic area. When they arrive
in another area for other reasons, they need to
take the initiative to show their living history and
travel history, and carry out home isolation or self
isolation.

The risk groups must respond to the national
policy in time and report actively. Because they may
have been infected, they need to be isolated and
observed, and they are not allowed to go out without
permission. For example, in the case of Chen Xinai,
After the official announcement that people with a
history of living in Wuhan were at risk of infection,
Chen knew that she was living in Wuhan, but asked
her son-in-law Liu to conceal his relevant information
and took a walk in the park at night, resulting in the
isolation of 88 people and eventually bearing the
corresponding criminal responsibility."?

After clinical diagnosis, some groups have
appeared suspected features, known as suspected
cases. According to the way of knowing, they
can also be divided into declared suspected cases
and self suspected cases. Suspected cases are
diagnosed according to the clinical symptoms and
epidemiological history of an infectious disease
without laboratory examination.

Suspected cases, because of the existence of
relevant clinical characteristics, the perpetrator has
a high degree of foresight that he has been infected,
and knows that if he does not isolate, it will lead to
the spread of infectious diseases or have a serious
risk of transmission. But in practice, the suspected
cases are often the most difficult to prove. In the trial,
even if it is finally known that the perpetrator is a
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confirmed case, it is often difficult to find out whether
the perpetrator is infected with COVID-19 before or
after the act, so it is difficult to judge the subjective
form of guilt.

The infected groups were divided into confirmed
cases and undiagnosed cases according to whether
they were diagnosed or not. A confirmed case refers
to a person who has clinical manifestations of an
infectious disease, has an epidemiological history,
and has one or more of the following laboratory test
results, (1) the detection of nucleic acid was positive;
(2) the pathogen was isolated; (3) the level of serum
specific neutralizing antibody increased four times
or more.

However, undiagnosed cases refer to those with
the above results in essence but without formal
diagnosis confirmation. The confirmed cases are
often very well judged in their practice to be aware
of their own possibility of spreading the virus. They
can predict that their related behaviors may lead to
the spread of the epidemic, or trigger corresponding
risks. For undiagnosed cases, there is no absolute
subjective cognitive factor. According to the presence
or absence of symptoms, we can judge the subjective
cognitive possibility and the predictive possibility
after the implementation of behavior.

Asymptomatic infection refers to those who have
no relevant clinical symptoms and are positive in
nucleic acid test or serum specific immunoglobulin
M antibody test. Patients with symptomatic infection
had related clinical symptoms. For asymptomatic
infected people, if there is no relevant administrative
laws and regulations of the legal reasons, it can not
be criticized to fulfill the reporting obligation. The
patients with symptomatic infection also have related
clinical symptoms, so they should be isolated or
reported for treatment independently, and abide by
the relevant provisions of isolation treatment. The
four have a certain cross relationship, as shown in
the figure below. (Figure 2)

(2) The behavior of the crime of obstructing
the prevention and control of infectious diseases
It can be found from the judgment of the judicial
document network that the behaviors of violating
this crime generally include: concealing the contact
history and residence history of personnel, deliber-
ately evading isolation, going out from the isolated
place, receiving patients in violation of regulations,
gathering personnel in violation of regulations, and
so on, and mainly concealing the contact history and
residence history. But this does not mean that the act
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of committing this crime is limited to this. COVID-19
has been proved to be able to survive on frozen food
for a long time. Although the relevant administrative
laws and regulations were published on December 4
last year, those who illegally purchase frozen prod-
ucts will be subject to administrative detention.

However, if there are harmful results or specific
dangers, there is still the possibility of committing
this crime. It can be concluded from the explicit
provisions that the behavior of this crime needs to
have three conditions. First, it violates the provisions
of the law on the prevention and control of infectious
diseases. Second, it has implemented the prevention
and control measures put forward by the health and
epidemic prevention institutions in accordance with
the law on the prevention and control of infectious
diseases. Third, it has caused the spread of the
specified infectious diseases or caused the risk of
transmission. "

If the three conditions are met at the same time, it
meets the expression of the constitutive requirements.
Judging from the conditions, the former two are
both blank crimes. The criterion of illegality lies
in administrative law rather than criminal law.
Administrative laws and regulations vary from time
to time and change greatly. Relevant mandatory
laws and regulations will be formulated due to
the epidemic situation. Although modern society
relies on the Internet to speed up its transmission,
information can never be absolutely delivered. The
public is delayed by the new law Knowledge increases
the possibility of committing the crime. The following
is to discuss the blank counts in this crime, in order
to better understand the identification of behavior.

a. One is “violation of the provisions of the law on
the prevention and control of infectious diseases.” The
reasons are as follows. Firstly, this crime is a typical
administrative offense, which is highly combined with
administrative laws and regulations. If the ‘ violation
of the provisions of the infectious disease prevention
law ‘ is narrowly understood as " Law on Prevention
and Treatment of Infectious Diseases, " it will lead to
the loss of the essential meaning of administrative
offenses, and can not reflect the nature of the crime
of impairing social management, which will make
the legal interest protection of this crime fall short.

Second, in practice, in the prevention and control
of COVID-19 is not only Law of the People ‘s Republic
of China on the Prevention and Control of Infectious
Diseases to play the role of prevention and control,
Emergency Response Law of the People ‘s Republic
of China and other laws and regulations also have
the relevant provisions of epidemic prevention and

control, in essence also played the role of infectious
disease prevention law.

Third, from the perspective of system
interpretation, the third paragraph of this article
stipulates that “the scope of class A infectious diseases
shall be in accordance with the law of the people’s
Republic of China on the prevention and control of
infectious diseases and the relevant provisions of
the State Council”. The difference between the two
statements indicates that “violation of the provisions
of the law on the prevention and control of infectious
diseases”should be expanded, and any violation of
the relevant laws, regulations and administrative
rules on the prevention and control of epidemic
diseases is in line with this crime The rules of the
law. At present, the Eleventh Amendment to the
criminal law has revised the relevant expression
of this crime, including “preventive and control
measures proposed by people’s governments at or
above the county level and disease prevention and
control institutions according to law”, which actively
echoes with practice.

b. “The scope of class A infectious diseases
shall be in accordance with the law of the people’s
Republic of China on the prevention and control of
infectious diseases and relevant regulations of the
State Council.” During the epidemic period, in order
to better deal with the medical related crimes, the
four ministries and commissions explained article
330. They held that “infectious diseases managed
according to class A” should be expanded to be the
object of prevention and control of the crime of
impairing the prevention and control of infectious
diseases. However, the understanding of “Class
A infectious diseases” in the elements is still
controversial. In other words, whether the semantic
range of “Class A infectious diseases” can cover class B
infectious diseases “prevention and control according
to class A infectious diseases”. Supporters have the
following reasons.

First, the concept of law is relative, and the
concept of administrative law need not be directly
relative to criminal law. Second, the understanding
of the scope of the object of the crime of impairing
the prevention and control of infectious diseases
in criminal law can meet the demands of judicial
practice. Third, “opinions” are the embodiment of
criminal policy. Fourthly, judicial policy should be
the important soul direction of judicial activities.™*
Fifthly, the interpretation of the crime of impairing
the prevention and control of infectious diseases is
expanded to class A infectious diseases, which does
not exceed the prediction possibility of the people.'

"® Wang Rui. Judicial application of the crime of interfering with the prevention and control of infectious diseases // Legal

Method. Vol. 31. P. 426.
" Wang Rui. Op. cit. 419—420.

'® Deng Yicheng. The nature of refusing the new coronavirus prevention and control measures // Journal of Law Application.

2020. No. 6. P. 104.
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The opponents think that although there are
realistic needs and the relativity of the concept
of law, the interpretation has no source of power,
the “opinions” formulated are judicial normative
documents, and have no power to expand the
understanding of Arts and Sciences. In fact, this
practice is “rule spanning”, which blinds the
expression of criminal law itself."®

In addition, in order to achieve the judicial
extension, the handling of cases leads to the direct
violation of the iron rule of criminal law. This is a
disdain for the legal status of criminal law as the
highest criminal law and a trample on the dignity
of law. Whether the “scope of class A infectious
diseases” in this crime includes “class B infectious
diseases under the prevention and control of class
A infectious diseases” or not, we still need to return
to the theory of interpretation, but we need to point
out that the “opinions” of the four departments are a
kind of policy guidance, which is invalid in essence.

From the perspective of hermeneutics, the pure
semantic core of “the scope of class A infectious
diseases” refers to the “Class A infectious diseases”
announced by who, such as rat plague, judged by
natural science. In fact, the controversial issue in
academic circles is the fuzzy meaning boundary of
“the scope of class A infectious diseases”.

Therefore, from the perspective of the
interpretation of the articles, it should be interpreted
strictly in accordance with the formal semantic
scope of the criminal law, and concepts cannot be
confused. No matter how to explain that there are
differences in nature between Class A and class
B infectious diseases, the equivalence of epidemic
prevention measures and methods can not eliminate
the differences between them.

Although the expansion of “infectious diseases
managed according to class a” as class A infectious
diseases is conducive to practical needs and can
solve the immediate social problems, violation of the
principle of legality will produce potential legal risks
and harm to the rule of law. Essentially different, the
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two can not be equated by explanation. The impulse
explanation caused by the harmfulness of infectious
diseases is essentially the analogy explanation of
violating the principle of legality. In addition, the
determination of the scope of class A infectious
diseases is recognized by who. As a member of who,
China should actively implement international
treaties and be consistent with the class A infectious
diseases recognized by the international community.

As some scholars have said, “the time difference
in legislation is the cause of contradictions'.” If the
scope of class A infectious diseases in this crime does
not include “infectious diseases managed according
to category a”, then Article 114" and 115" can only
be applied to the relevant epidemic related crimes.
However, such conviction obviously violates the
principle of adaptability of crime and punishment
and punishes the crime improperly. It is just out of
the dilemma and the balance between rule-based
and utilitarianism that judicial interpretation has
no right to interpret. At present, judicial application
can only “make mistakes right”, so as to better apply
to practice. In the Eleventh Amendment to the
criminal law this year, the infectious diseases with
Class A infectious disease management measures
are officially defined as the adjustment scope of this
crime, realizing the integration of rule-based and
utilitarianism.

(3) Legal interests protected by the crime
of impairing the prevention and control
of infectious diseases

The legal interest protected by this crime is always
debated. There are the following views.

The first view is that the legal interest protected
by the crime of preventing and controlling infectious
diseases is the public health management order,*
reasoning on legal interests protected by criminal
law, from the general object — the object under
the socialist system, to the similar object — social
management order, and then to the direct object —
health management order. To a certain extent, the

'® Chen Wei. The Expanded Interpretation of the Crime of Obstructing Prevention and Control of Infectious Diseases in
the Context of the COVID-19 Epidemic and Its Regression // Political Science and Law. Issue 5. P. 23.

17

infectious diseases // Oriental Law. 2020. Issue 3. P. 5.

Ouyang Bengi. Doctrinal analysis of the objective elements of the crime of obstructing the prevention and control of

Law press regulations center. Criminal law of the people’s Republic of China. Article 114 of the criminal law of the

people’s Republic of China, page 74, 3rd Edition, January 2021, Law Press Those who set fire, break water, explode,
or drop toxic, radioactive, infectious disease pathogens or other substances, or endanger public security by other
dangerous means, but without causing serious consequences, shall be sentenced to fixed-term imprisonment of not

less than three years but not more than 10 years.

Law press regulations center. Criminal law of the people’s Republic of China. Article 115 of criminal law of the people’s

Republic of China, page 75, 3rd Edition, January 2021, Law Press Whoever causes serious injury or death to a person
or causes heavy losses to public or private property by arson, water bursting, explosion, or the dropping of toxic,
radioactive, infectious disease pathogens or other dangerous means shall be sentenced to fixed-term imprisonment

of not less than 10 years, life imprisonment or death.
20

house 2000 edition. P. 2.

Zeng Chaohui. Judicial countermeasures for difficult problems of crimes against public health. Jilin People’s publishing
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division of criminal law chapters and the placement
of various charges have highlighted the legal interests
protected by this crime. Other legal interests are
only indirectly protected by this crime, which is the
overlapping of cross protection areas between charges.

The second view is that new legal interests have
emerged in the context of global epidemic, namely
“epidemic prevention and control order”.*'

The third view is that the legal interest of this
crime is the public health.*

The fourth view is that the crime protects complex
legal benefits,” The main legal interest protected by
this crime is social health management order, and
the secondary legal interest is public health safety
independent of public safety. The reasons are as
follows.

a. The legal interest protected by this accusation
is the formal induction of the interpreter, which does
not have the final certainty in essence. For example,
the realization of public security is to protect the
lives and property of the unspecific majority from
infringement and loss. Public health directly realizes
the stability of social management order, but the
realization of management order is to keep the lives
and property of the unspecific majority in a stable
and safe state. For example, the realization of public
security is to protect the lives and property of the
unspecified majority from infringement and loss.
Although the direct realization of public health is the
stability of a social management order, the realization
of management order is to ensure that most people’s
lives and property are in a stable state of security.

b. The need of practice. With the development
of the times, many new forms of crime have been
exposed, and the law has a natural lag, which can
not achieve comprehensive protection of many legal
interests. For example, before the promulgation of
the Eleventh Amendment to the criminal law, some
rights to education could not be directly protected
by the criminal law, so they had to be interpreted
with the help of the provisions of the constitution.
Judicial practice deals with relevant cases through
the accusation of infringing on the type of identity
information. On the surface, what we want to protect
is personal information, but in fact, what we want
to achieve is to attack the behavior of infringing on
citizens’ right to education. On the premise of not
violating the law of crime and punishment, we can
draw the conclusion that the cross legal interest
is protected by the crime of interfering with the
prevention and control of infectious diseases.

21

Law. 2020. No. 5. P. 4.

22

2 Also known as “pocket clause”.

25

c. For the sake of strict application, we should
resist the wide application of “the pocket crime”*.
Before the “opinions” was issued, there were
obstacles in the application of this crime in practice.
It was “because of the close relationship between
the act of impairing the prevention and control of
infectious diseases and public security, the necessity
of punishment did not seem to be limited to the
crime of impairing the prevention and control of
infectious diseases”, so the application of Article 114
of the criminal law was sought.” When it comes to
the internal relationship, it is necessary to talk about
the relationship between the legal interests of the
two charges. First of all, we can be sure that the legal
interest of the crime of endangering public security
by dangerous means is public security, while the legal
interest of the crime of impairing the prevention
and control of infectious diseases is complex legal
interest, and public health security is the second
important legal interest. Public health security is the
lower concept of public security. There is a special
and general relationship between the two. Due to
the lack of explanation and guidance of judicial
explanatory documents at the beginning, there are
practical obstacles in the application of the crime of
impairing the prevention and control of infectious
diseases. Therefore, the crime of endangering public
security by dangerous means is applied to deal with a
large number of epidemic related crimes in practice.

Now, the opinion has removed the practical
obstacles to the judicial application of the crime of
impairing the prevention and control of infectious
diseases. It should be pointed out that the public
health security protected by this crime should be
independent of public security, and the relationship
between this crime and the crime of endangering
public security by dangerous means is the
concurrence of laws. According to the principle that
special is superior to general, the crime of impairing
the prevention and control of infectious diseases
should be chosen. Such a careful treatment can
achieve the fine purpose of criminal law, and also
achieve the scientific nature of the judiciary.

(4) Cognizance of the harmful result
of the crime of obstructing the prevention
and control of infectious diseases

The identification of actual damage result and
specific danger. As for the harmful results of this
crime, the academic circles generally believe that
“causing the spread of infectious diseases” belongs

Jiang Tao. Controversies on the Dogmatics of Epidemic-related Crimes in Emergency Period // Political Science and

Zhou Daoluan. Interpretation of criminal law charges. People’s court press, March 2013. 4th edition. P. 834.
Liu Yuan. Crimes against public health. China People’s Public Security University Press, 22—23 (1998 edition).

Chen Wei. The Expanded Interpretation of the Crime of Obstructing Prevention and Control of Infectious Diseases in

the Context of the COVID-19 Epidemic and Its Regression // Political Science and Law. 2020. Issue 5. P. 21.
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to the actual harmful results, “there is a serious risk
of transmission” belongs to the specific risk.”® But in
practice, how to judge which situation belongs to the
former. What kind of situation belongs to the latter.
In other words, what are the criteria for filing a case
for the two. In order to adapt to the current situation,
it should be considered that causing the infection of
relevant personnel should be regarded as “causing
the transmission of infectious diseases.”

However, whether the isolation of relevant
personnel caused by the actor’s behavior should
be considered as “serious risk of communication”.
This kind of judgment is not rigorous. The purpose
of isolating the risk group is different from that
of isolating the infected group, which is simply to
prevent the spread of the epidemic and treat it. Its
main purpose is to “observe” whether the isolated
person has related symptoms. After isolation, there
will be three situations: first, all people are diagnosed
with infection; second, some people are infected,
some people are not infected; third, all people are
not infected. Isolation is not the judgment standard of
the final harm result, it is only the means of epidemic
prevention and control rather than the specific harm
result. This paper does not agree with what some
scholars believe that the results of harm will be at the
same time, that is, some people are confirmed to be
infected, some people are still in isolation and need

CyneBHas npakTvka paccMOTpeHMs &N 0 NPECTYNIGHUSX, CBA3AHHbIX C BOCTPENSTCTBUEM
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to continue to observe.”If so, the determination of
the outcome of the hazard can be changed according
to the time of investigation. It is necessary for the
relevant personnel to infect COVID-19. There are only
two forms of harmful results, one is infected and the
other is not infected.

So how to judge the specific danger? Relatively
speaking, Germany’s contingency theory is worth
learning. The necessary conditions for Germany to
separate out two specific dangers in its long-term
judicial practice are: firstly, an object constituting an
act must exist once and appear within the scope of
the danger; secondly, the accused act creates an easy
infringement on the object constituting the act The
danger of .*® For example, if the perpetrator drives to
deliver the goods to the residents in the epidemic area
in violation of the regulations, and the goods are not
tested for virus, the health and safety of the residents
in the epidemic area is within the scope of this
danger, and because of this behavior, the residents
in the epidemic area are at the risk of being infected.
If someone is found to be infected after isolation, it
should be considered as the composition of the actual
harmful result, if no one is infected In other words, as
long as it causes isolation, it has already constituted
the establishment of specific danger. Whether it
constitutes the result of actual harm needs later
clinical testing.
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AHHOmMauus. Aemop ucxooum u3 nocbLLA 0 MOM, UMo OUHAMUKA 001eCM8eHHbIX OMHOULeHUL
3acmassisiem 3aKo0H00ameJisl CO8ePLULEHCTB08AINb NPABOBOE Pe2YAUPOBAHUE 0esimebHOCMU 0P2aHO8
NPOKYpAMypbl U NOJHOMOUULL NPOKYPOPO8 8 Uesix 6onee HadexncH020 obecneyeHUs HAUUOHANLHOLL
6e30nacHocmu U 3aWUmst Npas U UHMepecos 2paic0aH. ABmop nokasvleaem, Umo 6bl308bl U y2po3bl
20cydapcmeeHHoll 6e3onacHocmu 3acmasasitom 00NnoAHUMb GYHKUUOHAL NPOKYPOPO8 HOBbIMU
UHCMPYMeHMamul, nNo380JIA0WUMU OnepamueHee peazuposams HA 8bls8JleHHble HAPYULEHUS 8
UHPOPMAYUOHHOM NPOCMPAHCIMBE U NPeKpauiams doCiyn K NpomueonpasHoMy KOHMeHNy 8 cemu
Hnmepuem, ucnonw3ys gHecydebHyto npoyedypy. Bmecme ¢ mem npagonpumeHumensHas Npakmuka
8blssJisiem psid 80NPOCO8, KOMOpble CMOosim neped NPOKYpopOM 8 npoyecce no020mosku U opmupo-
8AHUA 3aKI0UeHUS 06 02paHuueHuU docmyna 8 cemu MHmepHem K npomugonpasHoMy KOHMeHNTy.
Kntoueagsle cnosa: npoxypop, op2axsl nNpOKypamypsl, AKM NPOKYPOPCK020 pedzUpo8aHUsl, 3aKIH0-
ueHue, cemb lHmepHem, ozpanuieHue 00Cnynd, NpomueonpagHsLil KOHMeHm

Abstract. In the article, the author proceeds from the premise that the dynamics of public relations
forces the legislator to improve the legal regulation of the activities of the prosecutor’s office to ensure
national security more reliably. The author shows that challenges and threats to state security make
it necessary to supplement the functionality of prosecutors with new tools that allow them to respond
more quickly to identified violations in the information space and stop access to illegal content on the
Internet using an out-of-court procedure. At the same time, law enforcement practice reveals several
issues that the prosecutor faces in the process of preparing and forming an opinion on restricting access
to illegal content on the Internet.

Keywords: the prosecutor, the prosecutor’s office, the act of prosecutorial response, conclusion, the
Internet, restriction of access, illegal content
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C OBpEMEHHBIN MUDP Hepa3phIBHO CBfA3aH ¢ VH-
TepHETOM U UHTepHET-pecypcaMy, OHU CTaju
Ba)XHBIM MHCTPYMEHTOM /151 O0IIeHNs, paboThl U
nosydeHus nHopmanuu. OJHAKO ¢ pa3BUTHEM
I (POBBIX TEXHOJIOTUH BO3HUKJIM Y HOBEIE YI'DO3HI,
HaIpUMep, CBA3aHHBIE C pacpOCTpaHeHWeM IIpo-
THUBOIIPABHON NHGOpMAaLIHH.

[TpecTymHbIe AeCTBUA, OCYIIECTBIIIEMBIE Yepes
VIHTepHeT, 9acTo 061aal0T KayeCTBAMU aHOHUM-
HOCTH ¥ TPAHCHAIIMIOHAJIBHOCTH, YTO 3aTPyAHAET UX
IpecedeHre TPAAULIMOHHBIMU CIIOCOOAMH.

Yamge Bcero B ceTH MIHTEpHET IPOTHUBONIPAaBHAA
nHpOpMAIINS COAEPKUT IKCTPEMUCTCKIE MaTepra-
JIBI, KOHTEHT C OIIpaBJaHUEM TEPPOPUCTUIECKOH
WJIE0JIOTUH, IPU3BIBEI K OPTaHU3ALUH WIH YIACTUIO
B HECAHKITMOHUPOBAHHBIX ITyOIUIHBIX MEPOIIPHUS-
TUAX U T.J. OrpaHUdeHne JOCTyIIa K TAKUM pecyp-
caM HeoOXOZVMO JJI 3allUThHI IPaXKJaH, COXpaHe-
HUA 00IIeCTBEHHOM 6€3011acCHOCTY U NMOAEePKaHUA
IIpaBOIOPAAKA.

TeMm He MeHee MHOTHeE 3a/al0TCA BOIIPOCOM:
3ayeM Hy)XHBI OT'paHUYeHUA JOCTyNa K UHTEpHeT-
pecypcaM, ecii eCTb TeXHUYeCKHe BO3MOKHOCTH UX
060HTH, 2 KOJTMYECTBO IIPOTHUBOIIPABHOTO MHTEPHET-
KOHTeHTa IIPOJoJDKaeT pacTu?

OTBeuas Ha 3TOT BOIIPOC, OTMETUM, YTO 3aIIU-
Ta UHTEPECOB I'PAKJAH U FOCYAapCTBa CTAHOBUTCSA
OJHUM U3 IPUOPUTETOB B AeATeTbHOCTH OPTaHOB
MIPOKYypaTyphl B JaHHOU chepe. DTa TeHJeHIIUA
BBIABJIAETCS UCXOAA U3 aHAIM3a KOJINYeCTBa BbIAB-
JIEHHBIX TIPECTYIUIEHUH, 0COOEHHO TEPPOPUCTHYE-
CKOM U 3KCTPEMUCTCKOM HAIIPaBJIeHHOCTH. B Takux
YCJIOBUSAX OPTaHbI IPOKYPATYPhI UI'PAIOT KIIIOYEBYIO
poJib B 0becrieueHNH IPaBOMOPsKa, B YaCTHOCTH
Jyepe3 NOATOTOBKY 3aK/II0YEHHUH 0 HEOOXOAMMOCTH
OTPaHUYUTH JOCTYII K OTIpeZileJIeHHBIM caliTaM WiIn
KOHTeHTy. Hanmpumep, B 2024 r. Bo3pocio ¢ 734 fo
819 (na 11,6 %) KOIMYECTBO 3aperuCTPUPOBAHHBIX
MIpecTyIUIeHUH SKCTPeMHUCTCKOM HAllPaBIeHHOCTH,
3 HUX 491 coBepIIeHEI C UCI0JIb30BAHUEM CETU
UutepHer'.

B ropuzmyeckoil murepaType JOBOJIbHO aKTUB-
HO 0OCYXZal0TCSA BOIIPOCH, CBA3aHHBIE C ITOJIHO-
MOYHAMU NIPOKYPOPOB B chepe MPOTUBOJEHCTBUA
pacIpocTpaHeHUIo IPOTUBOIPABHON HHpOpMauu
1 GJIOKMPOBKY 3alIPENeHHOTO KOHTEHTa B IUdpo-

BOW cpezie, 0COOEHHO eCJIM KOHTEHT CBA3aH C pac-
IIpoCcTpaHeHreM H/Ie0JIOTUH SKCTpeMu3Ma U Tep-
popusMa.

HayuHas nmojemMuka Ha4YWHAETCA C UHTepIIpe-
TalMy ¥ IOHMMAaHU IIPaBOBOM IPUPOAEI B3aUMO-
ZEVCTBUA YIIOJTHOMOYEHHBIX CyOBEKTOB B 061acTu
MPOTUBOAENCTBYSI SKCTPEMU3MY U Teppopusmy”. He
ocTaroTcs 6e3 BHUMaHUS U IpPYTHE BOIIPOCH IIPOKY-
POPCKO 1esITEeIbHOCTH, B TOM YFHCJIe BHE YIOJIOBHOM
npaBoBoii cdeprr’. BmecTe ¢ TeM 3G GEKTUBHOCTD
aKTOB MPOKYPOPCKOT'0 pearupoBaHusl, BHOCUMBIX C
LleThI0 YCTPAaHeHMU BBIABJIEHHOI'O HapyIleHUs], Bce-
I/la OCTAIOTCA Ha MMKe BHUMAaHUA HayYHOH o011e-
CTBEHHOCTH, B TOM 4HCJIe XapaKTep U 3¢ PeKTHB-
HOCTbH TaKOT'O CPeZCTBA IPOKYPOPCKOT'0 pPearnpoBa-
HUs KaK 3aKJII0UeHre TIPoKypopa®.

ITpaBoBas OCHOBA /I OrPAaHUYEHUS JOCTyIa K
nHOpManuy B ceTu VIHTepHeT criaMy IPOKypPOpOB
IIOSIBUIACH HECKOJIBKO JIeT Ha3az.

ITpaBo Ha orpaHUYeHNe IPOKYPOPOM JOCTYIIa K
nHpopManmy ocHoBaHo Ha Korctutynuu PO, Yro-
JIOBHOM KoJjiekce P, a Taxxe psjie deZepasbHbIX
3aKOHOB («O NIPOTUBOAEHCTBUH SKCTPEMUCTCKOU
JEeATENTbHOCTH», «O CpeAcTBax MaccoOBOM UHGOpMa-
LIWW» U Jp.). BAXXHO OTMETHUTB, 4TO JIFOOBIE AeCTBUA
OPTaHOB IIPOKYPAaTYPHI JOJLKHEI C/IeJ0BATh IIPUH-
LIAITy 3aKOHHOCTH M YBaXXEHUS IIPaB IPKJaH.

V3HayaJIbHO NPOIeAypa, KOTOPO# JO/DKHEL OBUTH
TIPUZIEPKUBATHCA TIPOKYPOPBI, ObLIa 3aTSIHyTa U NUMe-
JIa HECKOJIBKO JTaIloB.

B 2021—2022 rT. BCTYIIWIU B CUIY NIONIPAaBKU B
deznepanbHBIE 3aKOHBI, KOTOPHIE JAlOT IIpaBo 'eHe-
pasbHOU nmpokyparype P® 6e3 cyza mprocraHas-
JIUBATh JlesiTesibHOCTE CMU Ha cpok o 6 MecA1eB,
3arpenarh AesTebHOCTh MHOCTPaHHBIX CMU u 6710-
KHAPOBAaTh CATHI".

ITo cmeIcty 4. 6 cT. 10 PezepasbHOTO 3aKOHA OT
27.07.2006 N2 149-03 «06 undpopmariyu, uHbopma-
LIMOHHBIX TeXHOJIOTHUAX U O 3aIIUTe HHGOPMAaLIU»
(mamee — 3akoH N? 149-03) noz 3anpelieHHOH 1o-
HUMaeTcs nHpopManys, HallpapjeHHas Ha Ipola-
raHzly BOMHBI, pa3KUraHye HallIOHATbHOMN, PacOBOU
WIN PeIUTM03HON HEHAaBUCTHU U BPAXK/JHI, a TAaKXKe
vHasa nHpopManys, 3a paclpocTpaHeHNe KOTOPOH
[IpeyCMOTpPeHa YTOJIOBHAS WM aAMUHUCTPATUBHAA
OTBETCTBEHHOCTb.

Caitt MBIl P® // URL: https://xn--blaew.xn--p1ai/reports/item/53218362/ (naTa obpaiierus: 04.11.2024).
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i orpaHrWYeHus AOCTyNa K TAKUM UHTEepHeT-
pecypcam noctaHosyieHueM [IpaBurtenbcTBa PO ot
26.10.2012 N2 1101 co3zaHa eaHasg aBTOMAaTH3U-
poBaHHas WHpOpMaIMOHHAasA cucTeMa «EAHEI pe-
eCTp ZIOMEHHBIX UMeH, yKa3aTeJell CTPaHULl CAaiiTOB
B ceTy VIHTEpHET U CeTeBBIX aPECOB, O3BOJIIOMINX
naeHTHGUINPOBATh CAaliTH B ceTy VIHTEPHeT, cozep-
»)amye nHGopManuio, pacnpocTpaHeHe KOTOPOH
B Poccutickoit ®eepanuu 3anpemeHo»® (ganee —
Peectp). OcHOBaHUAMU AJI1 BKJIIOYEHNA NHTEpHeT-
pecypca B PeecTp SIBJISIIOTCS BCTYIIUBIIVE B 3aKOHHYTO
CHJTY peIlleHUsI Cy/ZIOB U IPUHATHIE 80 8HeCY0eOHOM
nopsidxe pelieHNs YIIOJHOMOYEHHBIX OPTaHOB O ero
GJIOKHPOBKE.

JinTenbHOE BpeMs CylleCTBOBaIa IPaKTHKA,
KOI'Zla II0 BCEM CJIY4YasiM BBIABJIEHHOTO IIPOTHUBO-
[IPaBHOT'O KOHTEHTA OPraHkbl IPOKypaTyphI I0aBaH
aJMUHUCTPaTUBHbIE UCKOBBIE 3aSBIEHUA B CYABI O
NIpU3HaHUU UHPOpMaLIWH 3anpelleHHON. B cBoo
o4epezb, CyZ AOJDKEH ObLT IPUHATD PEIIEHUE O TOM,
9T0 MHPOPMALKA IeCTBUTEHHO ABJIAETCS IIPOTUBO-
IIpaBHOM (WIM He ABIAETCA), U JaTh el HaJJIeXKalyto
OIIeHKYy Ha OCHOBE IIPe/CTaBJIeHHBIX 3aKII0UeHUN
9KCIEePTOB. BCTymuBIee B CUITYy pellleHue CyZa CTa-
HOBWIOCH OCHOBAHWEM JJIs yIIOJTHOMOYEeHHOT'O OpraH
WHULIMAPOBATH JeHCTBUA 110 OTPAHNYEHUIO JOCTYIIA.

ComracHo CTaTUCTUYECKUM JaHHBIM 32 pa3HbIe
roAsl IPOKypopaMu 6bUT0 HampasyieHo 6oree 22 000
aZIMAHUCTPAaTUBHBIX UCKOBBIX 3aBJIEHU € TpebOBa-
HUSIMU 0 6JIOKUPOBKE UHTEPHET-PECYPCOB’.

B panpHeHIeM 3aKOHOATENb, YIUTHIBAS TEMITBI
pocTa moZIoGHBIX 001IeCTBEHHBIX OTHOIIIEHHUEH U TIpa-
BOIPHMEHUTEbHYIO IPAKTUKY, I3MEHIUI IIPOLIEZYpY.
B wactHoCTH, ['eHepanbHas mpokypaTypa PP B coort-
BETCTBUH cO CT. 15.3 3akoHa N2 149-®3 nagenena
TIOJTHOMOYMSMY 110 BHECYZIeOHOM GIOKMPOBKE HEKO-
TOPBIX CBeZIeHNH (HapuMep, 00 OpraHU3aIysAx, Ipu-
3HAHHBIX 9KCTPEMUCTCKUMU U TEPPOPUCTHUIECKVIMI).
Kpowme Toro, y PockoMHazi30pa nosiBMIach 00s13aH-
HOCTb GJIOKMPOBATh M OOHApPY)KEHHBIE «3epKajia»
caliToB, OCTYII K KOTOPBIM orpaHuyeH (cT. 15.3-2).

CornacHo BHeceHHBIM B 2021 r. monpaskaM le-
HepasbHas nIpokypaTypa PO BnpaBe HanpaBuTh B
denepanbHyto CIy)0y 110 HAA30PY B chepe CBA3N,
MHGOPMAIMOHHBIX TEXHOJIOTUM ¥ MACCOBBIX KOMMY-
HUKaIWi Tpe6OBaHUA O IPUHATUH MeP 10 OTpaHu-
YEeHUIO OCTYIA K psAAy MHPOPMALMOHHEIX PECYPCOB,
K KOTOPHIM OTHECEHBHI:

— pecypchl, cofieprKalye mpeAaoKeHre o mpruobpe-
TeHUH MOA/eTbHOI0 JOKYMEeHTa, IPeZoCTaBIIAI0-
IIero rnpasa WIX 0CBOOOXKAAIOIIEro OT 06s3aH-
HOCTeH;

— nHbOpMaIWs, cofiepKalas IPU3BIBEL K MACCOBBIM
6ecriopsiIKaM, OCyIIeCTBIEHHIO SKCTPEMHUCTCKOM
ZesITeTbHOCTH;

¢ CNC «KoHcynstanTMNI0C.
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Muwakosa H. B.
[paKTuka NOAroToBKM OpraHaMi NpoKyparypbl 3ak0YeHuit
00 orpaHnyeHuy focTyna K npoTMBONPaBHOM HGOpMaLu B ceTh UxTepHeT

— JIOXKHBIE COOOIIEHNA 00 aKTax Teppopu3Ma 1 MHas
3HaYMMas nHOpManys, pacIpocTpaHseMasi 1o,
BHU/IOM /IOCTOBEPHBIX COOOIIEHUI, KOTOpAsi CO-
3[laeT yrpo3y IPUYUHEeHN BpeJa KU3HU U (WIK)
3ZI0POBBIO TPAK/JAH, UMYIIEeCTBY, MacCOBOT'O Hapy-
IIeHUs OOIECTBEHHOT'O MTOPAZAKA U JIP.

Takoii aKT IPOKYPOPCKOI'O pearupoOBaHUS MOXKET
OBITH BHECEH HAa OCHOBE ITOJIyYeHHOTO 3aKJII0UeHUS
OT TIPOKypaTyphl cybbekTa PO 06 06HApyKeHUU B
X0Jle MOHUTOPHHTA IUPPOBOH cpeZibl IPOTUBOIIPAB-
HOT'O KOHTEHTa.

Yka3aHHble U3MEHEHU CBA3aHBI C TEM, YTO paHee
IlepedrciieHHble THGOPMAaINOHHbIE PeCcypChI ITOA-
Jiexaity 6I0KMPOBKE TOJIBKO OCIIE TTOTyYeHus cyze6-
HOTO pelleHus, YTO 3HAUUTETHHO 3arPyKajlo Cybl U
BJIMSIJIO HA OIIepaTUBHOCTD KYIIMPOBAHUSA ZOCTYIIA K
KOHTEHTY. YCTaHOBJIEHHBIH B HAacTOsIIee BpeMs I10-
PSAZIOK ITO3BOJIAET B KpaTyalIlvie CPOKU ONIEPATUBHO
MIPUHATD MEPHI 10 GJIOKUPOBKE TaKOH MHGOPMAIIHH.

K npuMepy, IpOKypOPHI BIIpaBe B CHIY TpeboBa-
Huii cT. 15.1 3akoHa N2 149-®3 HanpasiaTe HHGOP-
Manuio o 6JIOKUPOBKE MaTEPHUAJIOB C IOPHOrpadu-
YeCKUMU N300pakeHUsIMU HeCOBEPIIEHHONETHUX,
o criocobax, MeToiax pa3paboTKu, U3TOTOBIEHUA
Y MCIIOJIb30BAHUS HAPDKOTUIECKUX CPEJCTB, IICHXO-
TPOITHBIX BEIIECTB U UX IIPEKYPCOPOB, O cItocobax
COBepILEHNUS CaMOyOUiicTBa, 06 a3apTHOH AeATeNb-
HOCTH, OCYIIECTB/IsIEMOH ¢ HapyleHHeM yCTaHOB-
JIEHHBIX TPeOOBaHUH, U T.J. HEIOCPEACTBEHHO B Poc-
KOMHaZ30p 6€3 B3anMOZJEHCTBHSA C allllapaToM IIpo-
KypaTtypsl Kpad u I'eHepanbHO# pokypatypoii PO.
XOoTA B OTZeJIbHBIX PETMOHAX IIPOKYPOPE! BMECTO
IIOATOTOBKY 3aK/II0YeHUs B [eHepabHYIO IPOKY-
parypy P® npozomkany HanpasiaAaTh B CyJbl UCKU
0 IIPU3HAHUY TaKOU MHPOPMAIMH 3alIpeneHHOH! K
PacIpoCTpaHEHUIO, TEM CaMbIM CHIDKAA 3QDEKTHUB-
HOCTB ITPOKYPOPCKOT0 Ha/I30pa U 3aTATUBast OJIOKU-
POBKY 3amnpelieHHON HHGOPMAaIUH.

BmecTe ¢ TeM OTMeTHUM, 9TO B PsZie CIy4aeB AJid
6JIOKMPOBKU MHPOPMAIU, PACIIPOCTPAHIEMOM C
HapyIlleHreM 3aKOHa, BCe ke He0OXOANMO TIoTyde-
HHe cyzeb6Horo pemeHus. K Takoit mHpopmarum
OTHOCHTCS, HallpuMep, paclipoCcTpaHeHHe CBeeHUH
C IIpeIJIO’KeHUEM O MpoAaxe nHbopMauu u3 6as
Aanueix ITYB/.

KpaiiHe BaXHO ITOMHUTB, YTO JII0O0E OrpaHuye-
HUE JIOJDKHO ObITb 000CHOBAHHBIM, HE N30BITOYHBIM
JUIsl TIoIb3oBaresieli VIHTepHeTa, yIUTHIBATh UX IIPaBa
1 cBo60zE!. [T03TOMY ITepe/; TOATOTOBKOM 3aKII04e-
HUS IPOKYPOPHI LOJDKHEI IPOBOAUTD TIIATENIbHBIN
aHa/IM3 MaTepHaJIoB, obpalasi BHUMaHUE Ha Pa3/Iiny-
HBbI€e aCTeKThl, B TOM YHCJIe pacIpocTpaHeHre HHPOp-
Many¥ ¥ BO3MOXKHEIE [TOCIECTBUA ee JOCTYITHOCTH.

ITporjecc MOATOTOBKY 3aK/II0UYeHUA 06 OTpaHu-
YeHWH JOCTYIIa K HHTEPHET-PECYPCcaM COAEPIKUT

KpacHos V. B. Bopbba c oTMblBaHWe [0X040B U GpUHaHCUMpoBaHeM Teppopu3Ma // OuHarcoBas 6esonacHocTb. 2023.
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HECKOJIbKO KJII0YeBBIX 3TanoB. KaxAbIl 13 HUX Ba-
JKeH /11 0becriedyeHrs IPaBUIbHOCTU U 3aKOHHOCTH
TIOC/IeYIOIUX AeCTBUM.

[lepBEIii 3Tan — c60P AOKA3aTeMbCTB. [[POKYPOPEI
JOJDKHBI YCTAaHOBUTD GAKThI, CBU/IETEICTBYIOLIHE O
TOM, YTO OIlpe/ieIeHHBIN KOHTeHT WIN Pecypc IOA-
JIEXXUT OrpaHmdeHuIo. OOBIYHO /I 3TOTO UCIOIb3Y-
I0TCSI MOHUTOPHUHT UHTEPHET-IIPOCTPAHCTBAa, aHaIN3
’Kaso6 OT rpakJjaH WY OpraHu3allui, CTOJIKHYB-
IINXCS € IPOTUBOIIPAaBHON NHbOpManye.

Bropoii sTan 3aktodaeTcsa B IpoBeAeHUH IIPaBo-
BOH OIleHKH cOOpaHHBIX GpakTOB. [IPOKYPOPHI JOIK-
HBI U3YYUTh 3aKOHOZAATeIbHble HOPMBI, Kacarolyecsa
ZIaHHOT'O BOIIPOCA, YTOOB! yoeauThCs, 94To NHOP-
MaluAa JeCTBUTENIbHO COOTBETCTBYET KPUTEPUAM,
YCTaHOBJIEHHBIM 3aKOHOM /I ee 3allpelleHus.

TpeTuii sTan — NOATOTOBKA MMCbMEHHOT'O 3aKJIIO-
yeHus. OHO JOJDKHO coZiepKaTh 060CHOBAHUE, CChUI-
KU Ha 3aKOHOJaTe/lbCTBO, a TaKXKe peKOMeHalluu
OTHOCHUTEJFHO HEOOXOAUMBIX Mep. BaxKHO, YTOObI
3aKJII0YeHHEe OBLIO U3JI03KEHO SCHBIM ZIOCTYITHBIM
SI3BIKOM M 00eCIIeunBasIo MOHNMaH1e BCeX BOBJIE-
YeHHBIX CTOPOH, BKJIIoUasd rpaxAaH U Cyzei.

Hanpuwmep, B ipokypaTtype I. MOCKBHI I10JI0-
JKUTEBHO allpoOMpOBaHa MpaKTHUKa COCTaBIeHUSA
3aKJII0YEHUN O HAJTMIUU OCHOBAHUM /IS IPUHATHS
Mep II0 OrPaHUYeHHIO 0CTyIa K UHGOPMAaIOHHO-
MY pecypcy, pacipocTpaHAIoLeMy 3aBeJOMO JIOXK-
HYIO OOIIeCTBEHHO 3HAYUMYI0 HHGOPMALIHIO IO/
BH/IOM /IOCTOBEPHBIX COOOIIEHM, B YaCTHOCTH, B
CJIy4ae BBIABJIEHUA IPOKYpOpaMU B XOZle MOHUTO-
puHra cetu VIHTepHET NHPOPMAIMOHHOTO pecypca,
pasMelieHHoOro 1o KoHkpeTHoMmy URL-azpecy, mpu
rlepexo/ie 10 KOTOPOMY I10 CCBUIKE Ha JIOCTYITHOM A7
HeoTpaHWYeHHOI'o KpyTa JIUI HHTepHeT-CTpaHUlle
OTKpBIBAETCs MyOINKaIs, B KOTOPOH COZepKaT-
Cs1 HeJOCTOBEPHBIE CBeZIeHNA 0 X0/e CIellaabHO’
BOEHHOMU omlepanyy, B TOM 49HCJe UMelolle Hera-
THUBHYIO OIIeHKY HCII0JIb30BaHUA BoOpy>XeHHBIX CUII
Poccutickoii ®ezepanyiu B Lesix 3alIUTHl UHTEPECOB
Poccutickoit ®esepaiiuu U ee rpaxkaH.

Takolf MaTepuas Coep>XUT HeJOCTOBEPHYIO 00-
IIeCTBEHHO 3HAYMMYI0 NHQOpMAaIINIO, pacpocTpa-
HAEMYIO 110/l BUZIOM IOCTOBEPHBIX COOOIEHMI, KOTO-
pas MOXeT co3/jaBaTh YI'PO3y MacCOBOI'0 HapylleHUA
06111eCTBEHHOTO TIOPsiZIKa U (1) 06IecTBEeHHOM
6€e30MacHOCTH.

B nepuoz opraHv3anuy MUTHHTOB, HAaIIpaBJIeH-
HBIX Ha NOZAPHIB 0€30IIaCHOCTH WIN MeXXHAIUO-
HaJIbHBIX OTHOIIIEHUH, B COIIMATBHBIX CETAX MOTYT
BBIKJIaZIBIBaThCA IIPU3BIBHI K IIOCEIIEHUIO HeCOIIaco-
BaHHBIX aKIHH. B TakoM ciiydae MpOKypop TOTOBUT
3aKJIl0YeHNe 0 HaJIMINH B THQOPMAaUMOHHEIX MaTe-
pHaiax IpU3BIBOB K YYACTUIO B MaCCOBBIX (IIyOmnd-
HBIX) MEPOIPUATHAX, IPOBOAUMBIX C HapYIIEHUEM
YCTaHOBJIEHHOTO TTOpAJKA.

[ToaroToBneHHOE 3aKI0UeHNe HallpaBiIdeTcs I
yTBep:kAeHuA B ['eHepanbHyto poKypaTypy PO u Ha
€ro OCHOBe cocTaBisgeTcs B PockoMHaz30p Tpebo-

BaHUe 0 GIOKUPOBKE JTUHO OTpaHUYEHUU JOCTYIIA
TIPOTUBOTNPABHOTO KOHTEHTA.

IToATOTOBKA 3aKTIOUEHUH OpraHaMu TIPOKypaTy-
PBI TIO BOTIPOCAM OTpaHUYEHUs JOCTYIIa K TPOTUBO-
MpaBHOM nHGOPMAITUK YacTO TpebyeT aKTUBHOTO
B3aUMO/IEHCTBUS C IPYTUMHU TOCYIapCTBEHHBIMU
OopraHaMu U yUpexaeHuAMU (OpraHaMy BHYTPEHHUX
ZieJ1, CTIeITUaTbHBIX CTY)K0, 3aHUMAIOMUXCsa Kubep-
6e30MacHOCThIO, a TAKKE YIPEXKACHUIMU 3PABO-
oxpaHeHUs U obpa3oBaHus). Takoe B3aUMOJEHCT-
BU€e TI03BOJIAET 00ECITeYNTh KOMILIEKCHBIH TIOAX0/ K
peIeHuto MPobIeMbI ¥ TIOBBHICUTE 3G GEeKTUBHOCTD
60pBOBI C pacpocTpaHeHeM TPOTUBOIIPABHOTO
KOHTeHTa B MHGOPMaIlMOHHOM MIpoCcTpaHcTBe. Ha-
TIPUMEP, OPTaHbl BHYTPEHHUX JIeJT MOTYT IIPOBOJIUTh
paccieZoBaHus, CBA3aHHbIE C KOHKPETHBIMHU CJTy-
JasgMU paclpoCTpaHeHUs He3aKOHHOM UH(pOopMaIuu,
YTO TOMOJKET ITPOKypaType 60jiee TOUHO YCTaAHOBUTh
¢dakTe 1 000CHOBATH CBOM 3aK/IIOUEHHA.

HecMOTps Ha CyIecTBYyIOIMEe 3aKOHOAAaTeIbHbIE
HOPMBI ¥ MEXaHU3MBI, C KOTOPBIMH paboTaloT Opra-
HBI TIPOKYPaTYPHhI, B IIpOIlecce MOATOTOBKY 3aKIi0de-
HUi 06 OrpaHUYeHNN JOCTYTIa K UHTEPHET-pecypcam
OHU CTAJIKUBAIOTCSA C PSAZOM CEPbEe3HBIX MPobeM.
OfHot 13 HUX ABIAETCA HEOOXOJUMOCTD TTOCTOSTH-
HOTO MOHUTOPWHTA U aHaIl3a U3MEeHAIONIerocs
MHTEPHET-TPOCTPAHCTBA.

VHTepHeT pa3BUBaeTCsA CTPEMUTENTbHBIMU TEM-
TaMu, TOSBJISIOTCSA HOBbIE TIaTGOPMBI U PECYPCHI.
9710 TpebyeT OT IPOKYPOPOB aKTUBHOTO OOYUEHUS U
MTOCTOSTHHOTO OOHOBJIEHUA 3HAHMI O COBPEMEHHBIX
TexHosorusax. Tak, ucnonab3oBanue VPN, aHoHUMa-
3epOB U IPYTUX MHCTPYMEHTOB /151 00x07a 6JI0KHPO-
BOK /leJIaeT 3a/iauy KOHTPOJIA 3a paclpocTpaHeHeM
MIPOTUBOTIPaBHOM UHbOpPMaITU CI0XKHee. BaxHo,
YTOOBI OpTaHbl IPOKYPATyPhl UMETU JOCTATOUHO
PECYpCOB U 3HAHUI /1A aIeKBaTHOTO pearupoBaHuUs
Ha TaKue BHI3OBHI.

KpoMe Toro, CyIecTBYIOT pUCKH BO3MOXKHOTO
3JI0yTIOTPebIeHNUS TTOTHOMOYUAMHU. B YCIOBUSX, KO-
rja THTEPHET-TIPOCTPAHCTBO CTAHOBUTCSA BCe GoJiee
CJIOXKHBIM M 3alTyTaHHBIM, BXKHO cObII0AaTh HamaHc
MeXAy HeoOXOAUMOCTHIO 3aIIUTHI 0OTIIeCTBEHHBIX
WHTEPECOB U ITpaBaMU OTAETbHBIX TpaXK/aH. B mpo-
TUBHOM CJIy4ae 3TO MOXKET IPUBECTU K MPOU3BOIY
¥ OTpaHUYEHHIO0 CBOOOBI CJI0BA, YTO OYAET MPO-
TUBOPEYUTH IPUHIIUIIAM ITPABOBOT'0 TOCyZapCcTBa.
Heorpe/ieieHHOCTh B KPUTEPUAX OTeHKU UHGOP-
Malliy TaK)Ke MOXKET CTaTh MPEMATCTBUEM Ha MyTH
K 9ddeKTUBHOMY U 3aKOHHOMY TIPOBE/IEHUIO TIPO-
BEPOK U MOATOTOBKeE 3aKItoueHnii. COOTBETCTBYIO-
1mast “HGopMaIus MOXKeT OBITh MHTEPIIPETHPOBaHa
MO-pa3HOMY, YTO CO3/Ia€T PUCKHU OMIUOOYHBIX WU
3aT03/IaJTBIX IeHCTBUM CO CTOPOHBI TPOKYPATYPHI.

ViMeroTcs onpesieieHHble HEZIOCTAaTKU TIPU HC-
OJIb30BaHUU TOCYJapCTBEHHOM NH)OPMAIIHOHHOM
CHCTeMbI MOHUTOPHUHTA B chepe MeKHAITMOHATBHBIX
¥ MEeXKOH(pEHCHOHATbHbIX OTHOIIIEHUI U paHHEro
TIpeayIIpexAeHUsI KOHQIVKTHBIX CUTyalluii, Co3aH-
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HOM B COOTBETCTBUU C IIOCTAHOBJIEHHEeM [IpaBUTEIb-
ctBa PO or 28.10.2017 N2 1312. [Ipokypopamu mpo-
ZIOJDKAIOT BBIABIATHCSA CIyYau HEIPUHATUSA YIIPEXK-
JIaIOIIMX MEP B OTHOIIEHUU MHPOPMALMOHHBIX
MIOBOZIOB, HaIpaB/sieMbIX CUTYyallMIOHHBIM LIEHTPOM
desepasbHOE aTEHTCTBO 110 Zie/IaM HallMOHATbHO-
CTell B aZipec pernoHaIbHBIX BaacTei’.

C y4eToM yKa3aHHBIX IIPOOJIEM /IS TIOBBIIIEHUS
3¢ deKTUBHOCTH pabOTH OPraHOB IPOKYPaTYPHI B
chepe orpaHUYEHUA AOCTyTa K IPOTUBOIIPABHOM
MHpOpPMAIMH CIe[yeT pacCMOTPETh HECKOJIBKO TIpes-
JIOXKEeHUU.

Tpebyertcs ynyuiieHre oOy4eHUs U MOBBIIIEHNE
KBaIMUKaIUK IPOKYPOPOB B 06acTu Kubepbes-
OTIaCHOCTH U pabOTHI C HUHTEPHET-TEXHOJIOTUSMHU.
CucreMaTH4yecKoe yJacTue B ceMHUHapax, KoHde-
PEHIMAX U TPEHUHIaX [TO3BOJIUT IIPOKypOpaM OBbITh
B Kypce IOoC/IeJHUX TeHAEeHIIUI 1 yrpo3 B CeTH.

Bo-BTOPBIX, B&XKHO cO3JaTh 60see 3¢PeKTUBHEIE
MeXaHHM3Mbl B3aUMOZJENCTBUA MEXKY Pa3TUIHBIMU
rocyZlapCTBEHHBIMU OpraHaMH, paboTaloUMU B
chepe Kubepbe30MacHOCTH, BKIIOYas Kak 0OMeH
nHpopManuel, Tak 1 COBMECTHbIE MEPOTIPUATHS
10 MOHUTOPUHTY U aHAIN3y MHbopManuu. B gact-
HOCTH, CJIelyeT BHECTH TIONPABKY B IIOCTAHOBJIEHNE
[TpaBuTenbcTBa PO oT 26.10.2012 N2 1101, yka3as,

[paKTika NOLrOTOBKK OpraHamy MpoKypaTypbl 3aKNKYeHui
06 OrpaHyeHuy OcTyNa K NpoTMBONPaBHO/ MHdOpMaUMK B ceTh HHTepHET

YTO OCHOBAHUEM JJI BKJIIOYeHUs B EAVHEIN peecTp
ZJIOMeHHBIX UMeH U (WIHM) yKasaTeJel cTpaHull caii-
TOB B ceTu VIHTepHET, a TAKXKe CeTEBBIX aZIPECOB,
ITO3BOJIAIIINX UAeHTUPUIIUPOBATE CAlTHI B CETU
VHTepHeT, cozep:Kaliyie 3alpelleHHy0 HHPopMa-
LUIO, ABJIAETCA pellleHUe ['eHepasbHON IPOKypa-
Typsl PO.

B 3akiodeHue cieAyeT OTMETUTh, YTO IOJ-
rOTOBKa OpraHaMH NPOKypPaTyphl 3aKII0UeHUH 006
OTrpaHUYEHUH JAOCTYIa K MHTEPHET-pEcypcaM SBJI-
€TCsI BAKHOU 4acThIO paboTHI TI0 3aIuTe 06IecTBa
OT IPOTUBOIIPaBHOU HHPOpMauu. OTO TpebyeT
Ka4yeCTBEHHOU paboOTHI, TIIATEILHOTO aHAIN3a U
[IOCTOSTHHOM aZialiTaliiy K MEHAIOIVMCS YCIOBUAM
Y BBI30BAM.

Crefys IpUHONIIAM 3aKOHHOCTH U 3aI[UTHI IIPaB
rpakJaH, MHTEPECOB OOIIeCTBEHHBIX HHCTUTYTOB,
a TaKXe B IIeJIAX obecrieyeHns Hal[MOHAIbHOMN 6e3-
OTIACHOCTH, IIPOKypaTypa MoxeT 3¢pdeKTUBHO OCy-
IIECTBIATh CBOM QYHKINY TI0 006eCIeueHHUIO IPaBo-
IopszKa B HUGPOBYIO SIOXY.

COTpyZHHUYECTBO C APYTUMU OpraHaMy U aKTUB-
HO€e B3aMMOZIENCTBYE C 00IIeCTBOM UI'PAIOT KIII0Ye-
BYIO POJIb B 3TO! paboTe, IT03BOJISAA CIIPABUTHC C BO3-
HUKAIOIUMH IIPOOJIeMaMy U HaXOAUTh PEIIeHUs IS
obecreyeHns 6e30MaCHOTO MHTEPHET-IIPOCTPAHCTBA.
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Annomauus. Kodekcbt kumatickozo ¢eodanbHozo obujecmaa 6bLii cocmageHvt Ha 0CHO8e AOKMPUHbL
Jleeu3ma, Ho cyobU 8 UesloM NPpUOepHCUBANUCL KOHPYUUaHcKoll dunocoduu. Xoms 8 peodansHom Kumae
makice Cywecmeos8ana epynnd Kyau [cmpoaux Wi Cypogblx YUHOBHUKO8]?, Komopble 6bLiu daneku
0M KOHPYUUAHCKUX HOPM NOBedeHLs, HO Lx 6bLI0 co8cem HeMHOo20. Cedyem ommemuma, Umo cmpo-
2lle YUHOBHUKU (Kyau) npu duHacmuu XaHb OMauUaic, om 6osee no30HIX «CYyPO8bLX UUHOBHUKOB»
(kynu). ITepavle ObLIU BePHBL 3AKOHY, 8 MO BPEMS KAK 8MOPble 3KOHOM MAHUNyaupoganu. Hekomopote
U3 cMpo2uX YUHOBHUKO08 npu duHacmuu Xans 6bLiu 6udxnce K KOHPYUUAHCKUM HOPMAM N08eOeHUSL.
ITo mHeHuto asmopa, ucxo0s u3 obwetl coyuanbHolL cpedsbl JlpesHezo Kumasi, MoycHO ymeepicoama, Umo
udean KoHgyuus 3akmouancs 8 cmpemieHuu K co30aHuio oouecmaa «6e3 cydeOHbx msicb», u KOHEY-
yuarcmao nponogedosanu 03uxcu [00bpodemenbHoe npageHile], JceHvuxcu [ynpasieHile uenogekom],
auuxcy [npasneHue Ha ocHoge pumyana]. CiedosamensHo, CystcdeHiie 0 MoMm, Umo OpesHile UUHOBHUKLL
8 yesiom 6buTU KOHGYuUaHyamu 6e3 081adeHUs pUOUUeCKUMU 3HAHUAMU, 8NOJIHE 0OOCHOBAHHO.
Knrouesste cnosa: kondyyuancmeo; koHdyyuarnusayus cydeil; opesruii Kumail

Abstract. The codes of Chinese feudal society were based on the doctrine of legalism, but the judges
generally adhered to Confucian philosophy. Although there was also a group of Coolies [strict or harsh
officials] in feudal China who were far from Confucian norms of behavior, there were very few of them.
It should be noted that the strict officials (Coolies) of the Han Dynasty were different from the later
"harsh officials” (Coolies). The former were faithful to the law, while the latter manipulated the law.
Some of the strict officials under the Han Dynasty were closer to Confucian norms of behavior.
According to the author, based on the general social environment of Ancient China, the ideal of Confucius
was to strive to create a society “without litigation,” and Confucianism was preached by dezhi [virtuous
government], zhenzhi [human governance], and lizhi [Ritual-based government]. Therefore, the judgment
that the ancient officials were generally Confucianists without mastering legal knowledge is well founded.
Keywords: Confucianism; Confucianization of judges; ancient China
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TOPCKUH 9K3aMeH], J0/DKHBI ObLTH U3y4YaTh [IPaBoO B
TedeHUe OIIpe/ieJIeHHOTO IePHoZa BpEMEHH, NIPeK/e
4yeM oHU OyAyT HazHa4yeHbl JIuby [MUHUCTEPCTBOM
YUHOB]. 3aTeM OHU MOIVIM BCTYNIUTh B JODKHOCTD
TOJIBKO IIOCJIE CAYX IOPUANYECKOro SK3aMeHa, opra-
HU30BaHHOTO JaHHBIM MUHHCTepCcTBOM. OZHAKO aB-
TOp KPUTUYECKH! OTHOCUTCA K IIO3ULIUU I-Ha 'yH [en-
qeH. [IpUYMHBI BO3paKeHUH OYAyT OOBSCHEHBI HIDKE.

I. Opuanyeckue 3HaHUA
y APEeBHEKUTANCKUX cyAel

C yKpeluleHHeM I'OCIOACTBa KOHQYIIMAHCTBA, [IPU-
MEPHO IIOCJIe CEpeAUHBI IIPABJIeHU JUHACTUU
BocTouHas XaHb, B 00IleCTBe MOCTeeHHO chop-
MHPOBaIach TEHAEHUINA I[eHUTh KOHQYIIMAaHCKYIO
KJIACCUKY ¥ UTHOPUPOBATH IIPaBO, TaK 4TO U3y4YeHHe
3aKOHOB, YKa30B 1 paclopsKeHU! IOCTeIIeHHO IIPU-
LIUIO B YIIaZ0K. Bo Bpems: npasieHuda MuH-A1 U3 Llap-
cTBa Baii B nepuoz TpoenapcTsysa B3y BEIIBUHYI
MIpeJJIOXKEHNE O CO3/JaHUU Jitollbowu [yIpexAeHuns,
CIIeIMaau3upyIomuecs Ha I0pUAnIecKoM 06pa3o-
BaHUU B jpeBHeM KuTae], KOTOpoe GBUIO IPUHATO
UMIIePaTOPCKUM BOPOM U ObUIO YHACJIEZ0BAHO
NOCIeAYOMUMYA AUHACTUAMU.

B Hauase npasnenud AuHactum Cyil IIpy opraHe
Janu-col [3TOT Oprad 3KBUBaJeHTEH COBPEMEHHOMY
BepxoBHOMY CyZly, U B HEM B OCHOBHOM 3aHUMAaJIUCh
pPacCMOTPEHHEM YTOJIOBHBIX Zles1] ObLIO Ha3HAYeHO
BOCEMb UYH-U3I0NUHb-I0TL00WU Y IBAAIAT MUHPA,
KOTOpbIe GBUTH OTMEHEHBI Ha IIATOM I'OZly IPaBIeHUs
umneparopa Baub u3 guHactuu Cyi.

B nynactuu TaH co BpemeH numneparopa CroaHb-
LI3YH IIpU opraHe [oy3bl-U3sHb AeUCTBOBAI JIH0U60-
wu B 1eIax 06ydeHnss OObIYHBIX FOCYAapCTBEHHBIX
CIIy>KalllUX 3aKOHY: KBOTA 3a4YUCJIEHUA COCTABIIANA
50 4yeJsIoBeK, KOTOPBIE IPOUCXOANIN U3 IIOTOMKOB
YUHOBHUKOB BOCBMOI'0O U IEBATOr'0 PaHra Wiu IIpo-
CTOJIIOJWHOB B Bo3pacrte oT 18 o 25 ser.

I[Tpu auHacTuy CyH TakKe ObUTH yIPEKAEHHI 01l
6owu /7a IperofaBaHys pasa, I7e He ObUIO Orpa-
HUYEHO KOJIMYECTBO 00yJaIoIuXcs, Ha HUX 3a4UC-
JISUTACh YMHOBHUKHY U U3IOUNCIHL . DTO MOKA3BIBAET,
YTO TOJIBKO YNHOBHUKU WIH, IO KpaliHel Mepe, Te,
KTO CZiajl UMIIepaTOPCKUM dK3aMeH, UMeJsu IIpaBo
U3y4aThb 3aKOHBL.

[Tpu gunactum IOxHasa CyH sioiibowlu U 10pu-
Audeckoe o6pa3oBaHUe NPUILIUIY B yIaZoK. [loce
auHacTuy FOaHs siroti6ouiu 60bliIe He OTKPBIBAINCH.

B uncie nMIiepaTOpCKUX 3K3aMeHOB AUHACTUMI
TaH u CyH TakXe IIPOBOAWICA IOPUANIECKUN 5K3a-
MeH MuH@a. DTO ObLI OJHUM M3 BApUAHTOB HAYaTh
Kapbepy I0CPeZCTBOM 00y4deHus npaBy. MuH@a 6bu1
OZIHAM W3 IIEeCTU DK3aMEHAIlMOHHBIX NIPEAMETOB B

Xao Teuyanb
Kondyumanusauus cyneit B [lpesiem Kutae

HMMIIepaTOpPCKOM dK3aMeHe [IpH AuHacTud TaH. YKa-
3aHHBIM 9K3aMeH IPOBOAWIICS IJITaBHBIM 06pa3oM
JUL IPOBEPKY IaMATHU U IOHUMAaHUA UCITBITYeMbIMU
[IMCAaHBIX HOPMATUBHBIX aKTOB, TAKUX KaK 3aKOHBI
Y YKas3bl.

[Tpu gunactuu CeBepHoM CyH MuH@a ABAAETCA
TaKXKe OZHUM U3 [IpeJIMeTOB NMIIEPAaTOPCKUX SK3aMe-
HOB. B nepuoz npaenenns umieparopa IIsHbI3yHa
CJIOXKWIACh CATyalus, KOTZa JII0OAHU, CAABIINE 3K3a-
MeH IO IIPaBY, «TOJIbKO MOIVIM BEIYYUTh IOJIOKEHNUSA
3aKOHa, HO He IOHNMaJIH ero UCTUHHOTO 3HAUYeHHU»,
¥ ObUT BBe/IEH HOBBIM MUH(A BMECTO CTaporo.

ITpu guHactuax TaH, CyH NOSABWINCH JB€e Xa-
PaKTepUCTUKU MUHPA, KOTOPBIM CTOUT yJeNUTh
BHUMaHUe. Bo-IIepBbIX, 3TO KacaeTcs CoAepKaHusd
9K3aMeHa: TeCTUPOBaHNe 3HAHUH CBALIEHHBIX ITH-
CaHUM U JjaXKe IIPeBOCXOACTBO UX COZep)KaHUsA HaZ
IIpaBoM. DTO OTPAXKAJIO ITOCTEIIeHHOE yBeIuIeHNe
Tpe6GOBaHUs CO CTOPOHHI BIACTEH K «II03HAHUIO FOPU-
CTaMU-YMHOBHUKAMHU KOHQYIIMAHCKUX TEKCTOB>.
VIHBIMU CJIOBaMU, B BOIIPOCE O TOM, KaK BOCIUTHIBATD
npodeccroHaNIbHbIE CyAeOHbIe KaPbl, CTATYC Y3UH
[koHyIIMaHCKasA KJIaccHKa] CTaHOBWIICS Bce boitee
Ba)KHBIM, 4eM Jjitoll [3akonsl]. Kak ckazan CeiMa
I'yaH, BBICTyIIAs IPOTUB CO3ZAHUA MUHPA, 3aKOHEL,
pacnopspKeHNs M MHble HOPMAaTUBHBIE aKThl — 3TO
TO, YTO YUHOBHUKAM Pa3HBIX AUHACTUHA HEOOXOAUMO
3HaTh, U HET HEOOXOAMMOCTH CO3JaTh MUHPA AT
KOHKPETHOT'0 0T60pa Ka[pOBBIX IOPUCTOB, TaK KakK
YMHOBHUKY, 3HAKOMBIE C 3TUKETOM U IIPaBeAHOCTBIO,
€CTECTBEHHO MOHUMAIOT 3HaUYeHUe mpasa’.

Bo-BTOPEIX, Y T€X, KTO CZjaJl UMIIEPAaTOPCKUI 9K3a-
MEH IO IPeIMETY MUHPA, OBUIO He OYEHb HeaTbHOE
Oyzylinee, OHU Jake ObUIH NTpe3VpaeMbl IPYTHMH.
VHave roBops, JIOAAM, CAABIINM IOPUANIECKUN
9K3aMeH U CTaBUIIMMH YUNHOBHUKAMU, TPYAHO IIPO-
JBUHYTHCSA 110 KAPbePHOH JIECTHUIIE U COXPAHUTh
CcBOU MMeHa B uctopuu. CiezoBaTenbHO, SK3aMeH
MUuH@a ABIAICSA JULIb KaHAJIOM It 0TOOpa KBaIu-
$ULIMPOBaHHBIX IOPUCTOB HU3KOI'O YPOBHA. B aTOM
KOHTeKCTe I0OpHUCIPYAEeHINA paccMaTpUBaIach Kak
«MaJIeHbKUU IIyTh» [HeopToZOKCcaIbHas JOKTPUHA],
a MUH@a — KaK HA3LINH [IpeMeT B UMIIepaTOPCKUX
SK3aMeHax.

Ha niepBeI# B3IAZ AuHACTHA TaH yzessia 60sbire
BHUMAaHUA IOPUANIECKON I'PAaMOTHOCTH PALOBBIX
rpakKJaHCKUX YNHOBHUKOB. JTO OTPAKEHO B TOM,
YTO Te, KTO CZaJl UMIIEPATOPCKUH 3K3aMeH, JOJIK-
HBI IPUHATH YYacTHe BO BCTYIIUTEIbHOM dK3aMeHe
Ha JIOJDKHOCTD [2yanbwiu unu wuxeull], OpraHmuso-
BaHHOM MuHucTepcTBOM YnHOB [JIuby], 15 mpo-
BEPKU I0pUANYECKON 'PaMOTHOCTH KaHAWJATOB U
HX CIIOCOGHOCTHY IIPUMEHSTH 3aKOHBI B MOZEIbHOM
cynebHoM pasbuparenbcTBe. Ma JlyaHbIMHB B CBOEH
paboTe 3TO MOATBEPANII.

|_|,3P017I)K3Hb — CTeNneHb, KOTOPYIo nosnydan 4enoBek, BbI,D,ep)KaBLUMVI 3K3aMeH NPOBUHLUMNANbHOTO YpPOBHA. L||3POIZ)K3HI: nMmen
npaBo Ha 3aMelleHne HU3WnX n cpegHnx YUHOBHNYbUX ,D,OJ'I)KHOCTGI;I.
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OnHako, HeCMOTps Ha To, YTO uzes JInby 6vita
UieaTbHOM, B MPOIIECCe peasu3aluy Bce U3MEHU-
Jock. Ma /lyaHBJIWHDb TakXKe MOATBEPAUNII TAKYIO
CUTYaIuo B cBoei kuure. OH OTMETWII, YTO CYXKe-
HUs, CeJaHHbIE YMHOBHUKAMU-KaHAUJaTaMU Ha
JK3aMeHe, ObUTH CITUIIKOM GOPMAaTbHBIMU U IUTEPA-
TYPHBIMU, HUYEM HE OTIMYAJIUCH OT CTUXOB U 3CCE,
TIPOBEePeHHBIX JIUBY, UTO TPUBOJUIO K OTKIOHEHUIO
OT GaKTUYECKOU LIeJ U MPOBEPKU MUHUCTEPCTBOM
YUHOB IOPUJUYECKON TPAMOTHOCTH 3TUX UCIIBITye-
MBIX, TaK UTO B UTOTE IOPUAUIECKUiT sK3aMeH JIuby
CTaJl HaIPacHbIM U 6eCIIoe3HbIM.

[To cpaBHeHuto ¢ fuHactuelt TaH, AuHactus CyH,
MO-BUANMOMY, TIpeAbBIANa O0jiee BHICOKUE Tpe-
60BaHUA K IOPUANYECKON TPaMOTHOCTH PSAZOBHIX
TPaXJaHCKUX YUHOBHUKOB. OCHOBHBIE TIPOSIBIIE-
HUS 3aKJTI0YAIOTCA B CJIEAYIOMEM: HA IOPUIUIECKOM
ak3ameHe [TecT ['yaub wim TecT LltoaHb] MozenbsHOE
cyzne6Hoe pa3buparenbCTBO MPU AnHacTuM TaH mpe-
BpaTUJIOCh B TIPaKTUYeCKoe cyZiebHoe pa3bupareib-
cTBO pu AuHacTuu CyH; Ipu oT6Ope JOIKHOCT-
HBIX JIUII IOJTUTUKA JUHACTUU TaH 10 OTHOIIEHUIO
K BJIa/IEHUIO CBAIIEHHBIMY MUCAaHUAMU U 3aKOHAMU
[MuH-y3uH-myH-¢a] cTasa UHCTUTYLMOHATbHBIM
TpeboBaHUEM K IOPUAUIYECKOMY dK3aMeHy AUHa-
ctuu CyH.

[Tocsie TOTO KaK UMIIEPATOP BBICTYIIWJI 3a TO,
yTOOBI M3yUeHUe TpaBa JA0IKHBI OBLIO OBITH TECHO
CBA3aHO HA UHCTUTYIMOHAJIHLHOM YPOBHE C BO3MO-
JKOCTBIO CTAaTh YUHOBHUKOM, TIpu AnHacTuu CeBep-
Hast CyH CIOKWIach CUTYallnsA, Korja «ofHeOecHbIe
YUHOBHUKY 6POCHINCH U3y4YaTh 3aKOHBI U YKa3bl», U
MpaBo CTaJ0 HEOOXOAUMBIM 3HAHUEM U OCHOBHBIM
npodecCOHATBHBIM Ka4e€CTBOM PSIZIOBBIX IPaKAaH-
ckux YuHOBHMKOB®. [[Tudagy [y4eHble-9MHOBHUKU]
auHactuy CyH CTaau BCECTOPOHHUMU KaJ[paMu CO
3HAHWEM KJIACCUKU, HABBIKOB U 3aKOHOB.

HecMoTps Ha TO, UTO IIPY IMHACTUY MUH BCe ele
TpeboBaMM OT YNHOBHUKOB «IUTATh U ITUTUPOBATh
3aKOHBI ¥ YKa3bl», BAXKHOCTb IPaBa MTOCTEITEHHO CHU-
»Kasmachk. Bo-TiepBBIX, 3TO TpebGoBaHUe OBIIO TPYAHO
CTPOTO BHITIOJTHATH B TEUEHHE JJTUTENTLHOTO BPEMEHU;
BO-BTOPBIX, HA UMITEPATOPCKUX SK3aMeHaX CIUIIKOM
MHOT'O BHUMAaHUA yAeNAI0Ch abCOTIOTHOM OPTO/IOK-
CaJIbHOCTH YaH-uxCy-U-cloe’; B-TPEThbUX, BO BTOPOiA

1986.T. 1. Pasg. 37. C. 354.

IOJIOBHHE TIPaBJIeHUs AMHACTHH MUH Oblia BBeIeHa
crcrema oT6opa KazipoB IyTeM 6azysams’.

[TepBOHAYaIbHO Ha UMITEPATOPCKUX dK3aMeHax
AuHacTuit MuH u LJuH NpucyTCTBOBaI 5K3aMeHa-
[[MOHHBIN IIPEAMET NAHb [aHAIN3 UMUTAIIMIOHHOTO
Zena), ofHaKO NaHb Ha TAKOTO PO/ia UMITEPATOPCKUX
SK3aMeHax He TPeIosiarai, YTO UCITBITYeMBbIE ZI0TK-
HBI O6BUTH IPOAHATU3HUPOBATh U BHIHECTH PEIlIeHHE B
COOTBETCTBUHM C 3aKOHOM. BMeCTO 3TOTO IpeMeTOM
[Taup cranu nojoxeHusa Jayun sroiiniu [OCHOBHBIE
3aKOHBI U IOCTAHOB/IEeHUA Beukoi aunactuu LivH],
Jt060€e 13 KOTOPHIX OBIJIO OCTaBIEHO Ha YCMOTpe-
HU€ UCITBITYEeMbIX, OHU ZIO/DKHBI 6BLTH Pa3o0paThest
B 3HAYeHUU BHIOPAHHOTO MOJIOXKEHUSA, a 3aTEM CaMO-
CTOSITEJTHHO COCTaBUTh /IeJIa ¥ IPOKOMMEHTUPOBATh
WX, He CChUTAsICh Ha MTOJIOXKEHUSI /111 BBIHECEHHUS Pe-
1enust. I109ToMy /10 TeX MOp, TIOKa UCIIBITyeMbIE He
COBepIIaT ONTMOKY B TTOMCKE CMBIC/Ia BOTIPOCa, OHU
MOTYT OTBETHUTD, He 00JIaziast AOTMOTHUTENbHBIMU
IOPUINYECKUMU 3HAHUAMK . 3aTeM IIPEAMET NAHb C
MIPEABIAYIITUM COlepKaHUeM TaKKe ObLT UCKIIOUeH
13 UMIIEPATOPCKUX 9K3aMEHOB TI0C/Ie TPaBJIEHUS M-
mepaTopa LigabayHa. B coruanbHoii aTMocdepe, r7e
M3yYeHue MpaBa pacCMaTPUBaIOCh KaK «MaJeHbKUA
Iy Th», TAKOT'O COZIEP’KaHUA HAa UMIIEPATOPCKUX DK3a-
MeHax He ObLT10. IMIepaTopcKuii ABOP HaAesIcs,
YTO YNHOBHUKHU CMOIJIM HEMHOTO Y3HaTh O TpaBe,
HO Ha CaMOM /ieJie TaKOM BO3MOXKHOCTH OOJIbIIE HE
cymecTsoBajo'.

TakuM 06pa3oM, BHIIIEU3TOKEHHOE TTO3BOJIAET
CZIeJIaTh BEIBOZBI O TOM, UTO OOJIBIIMHCTBO YAHOBHU-
KOB AvHacTuit MuH u 1luH, BO3MOXXHO, 3apaHee He
TOJTyYajv I0pUANYECKOro 06pa3oBaHusa 13-3a CBOETO
MaHBYKYPCKOTO CTaTyca, MO0 13-3a TOTO, YTO OHU
BCTYITWIN B Kapbepy MyTeM K3U3H01l WU MTOXKEPT-
BOBa/I BOMHCKUMU 3acyraMu. BOsbInast 9acTh Ux
crieruUIeCKUX IOPUANIYECKUX 3HAHUM MTOTydeHa
6yaroziaps ombITY paboThl. TAKOTO PoO/ia OIBIT BaPh-
UPYyeTCs B 3aBUCUMOCTH OT OOCTOATENBCTB CYKObI
Ka)K/IOTO YeJIOBEKa, U 00'beM I0PUIUYECKUX 3HAHUI
TOKE BapbUPYyeTCs B 3aBUCUMOCTHU OT HUX. CrieloBa-
TEJIbHO, TIPH 3TOM CUTyalUU He MOria 6bITh CHOPMHU-
poBaHa 3bdeKTUBHAsI CUCTEMa /ISl TapaHTHH TOTO,
yTOOHI BCe cyZiebHble YMHOBHUKY MOTIN 06/1aaTh
COOTBETCTBYIOIEH I0pUANIECKON IPaAMOTHOCTBIO.

CM.: Ma [lyanbnuHb. BaHbcsaHb TyHkoy. CloaHbL30MKoLWW: BbIBOP JOMKHOCTHBIX NKL,. M3paTenbcTBo YdKyH-Xya-Lwy-L3i01,
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B CBA3M € 5TUM MM IPUXOAMUTCA I10JIaraThes Ha BCIIO-
MoraTeJbHbIN IepCoOHaI — My-10, Wy-u3''.

TakuM 06pa3oM, MOXXHO IPU3HATh, YTO YMHOB-
HVKH [PY TpaBJIeHuy JuHAcTHY CyH 3HAIU 3aKOHB,
HO TPY/IHO CKa3aTh, YTO YNHOBHUKH B SIIOXHU JAPYTUX
JIMHACTHH 06/1a/Ia/Ii FOPUAUIECKON IPAMOTHOCTBIO.

I1. CucTrema oT60pa ciay:Kalmx-
YMHOBHHUKOB KaK OCHOBA
271 KOHQYIIMaHU3aLUY cyei

B I B. 10 H.3. UMIIepaTOp YU U3 JMHACTUY XaHb IIPU-
HSJI IpeAJIoKeHre KOHQyIMaHcKkoro ¢umocoda u
coBeTHUKA uMneparopa JlyH YWKyHIIy «<HCKOPEHUTD
CTO IIKOJI ¥ TOYUTATh TOJIBKO KOHPYIIMAHCTBO>.
C Tex nop KOHQYIIMAHCTBO IPUOOPETIO OPTOAOKCATD-
HBIH CTATyC B KUTalckoM ¢eosanibHOM 00IIecTBe, U
BaKHBIE IPOU3BEEHNA KOHPYIINAHCTBA OBLTH 00B-
SIBJIEHbI HAI[MOHAIBHOH KJIaccuKol. HezaBucumo ot
TOTO0, COOTIOZAIY TN IeCTBUTEIPHO UMIIEPATOPHI
AVHACTUN KOHPYITMaHCKYe TpeOOBaHMsA, OHU 3aCTaB-
JISUTY YMHOBHUKOB CJI€ZI0BATh pa3pabOTaHHBIM KOH-
dyunanamy Hopmam noBeZieHNA. C 3TOM Lie/IbIo OHU
MIPUHSUIN CJIEAYIOMIUI METOZ 0TO0Pa AOKHOCTHBIX
JInI, YTOOB 06eceuynTh KOHOYITMaHU3aIIUIo CyAel.

1. KoudynuaHcTBo /10 3aHATUA
YUHOBHUYBUX /JO/LKHOCTEH

B JlpeBHeM KuTae mIkosibl ObUTH BaYKHBIM MECTOM
JZUISI TIOATOTOBKY M OTOOPA JO/DKHOCTHBIX JIUIL, B TO XKe
BpeMs KOHQYIIMaHCTBO OBLIO OCHOBHBIM IIPEAMETOM
Mpemno/ilaBaHys B IIKOJIAX HA BCeX yPOBHsAX. Cyle-
CTBOBAaJIa TeCHAs CBSA3b MEX/Y IOCTyIUIEHUEM Ha
y4eby 1 Ha4aloM Kapbepbl YTHOBHHKA, YTO MOCTeE-
MIeHHO U cpOPMUPOBAJIO ONIPEZETIEHHYIO CUCTEMY.
[Ipu guHAcTUM XaHb OBUIO «B IpeZesiaX YeThIPeX
MOpeli IITKOJI CTOJIBKO JKe, CKOJIBKO ZIEPEBBEB B JIECY,
U 1IKOJTBI GBLIN TIOJIHBI YYEHUKOB» >, COIIaCHO 3aKO-
HaM TOTO BPeMeHHU, Te, Y KOro 6bUIa OT/IYHAsA yCIe-
BaeMOCTb, MOIJIM CTaTh YUHOBHUKAMHU. Bo Bpems
IIpaBJIeHUs UMIlepaTopa YAU U3 AUHACTUU XaHb 10
npezanoxxkenuio JlyH WxyHIry 6p1a ocHoBaHa Taii-
CI03 — IIKOJIa, IpUHajIe)XXaBias xpamy TaliuaH
[oTcioza u ee Ha3BaHue — Taiictoa] B IlexuHe. ITo
PEKOMEeH/Jallil MECTHBIX a/IMUHUCTPATUBHBIX OP-
TaHOB TOT, KTO XOPOIIIO pa3bupasics B IUTEPATYPE,
yBaKaJ CTapIIuX U 06pOCOBECTHO OTHOCHIICA K
YIIpaBJIEHUIO U BOCIIUTAHUIO, IOMYCKAJICA K PEryIsp-
HBIM IIpolieZypaM oT6opa. Takux Ha3eIBaIu 60wLU-
JusuraHs [crieruaapbHOE HAa3BaHKE YI€HUKOB, KOTO-
pbIx obyuanu 6owu B ipeBHeM Kutae]. ConeprkaHue
06y4eHHs OTHOCHIIOCH K KJIaCCHKe KOH(QYI[MaHCTBa,

" Jlu UnusH. Ykas. cou. C. 229.

Xao Teuyanb
Kondyumanusauus cyneit B [lpesiem Kutae

dK3aMeH IIPOBOAWICA pa3 B ToA. Te, y KOTO OBLIH
OTINYHBIE OLIEHKH, MOIVIM ObITh Ha3HAYEHbI Ha I[eH-
TpasbHBIE WIN MECTHBIE a]MUHUCTPATUBHEIE JOJIK-
HocTH. IIpu fuHACTHY XaHb CO3ZaHKe MECTHBIX IITKOJ
TakKe ObLIO OYeHb PaCIPOCTPAHEHHBIM SBJIE€HUEM.
Yuammuecs, cjaB YCIEIIHO 9K3aMeHBbl, MOTJIU OBITh
HasHaYeHbl YNHOBHUKAMM U310Hb [06acTe] ucsiHb
[yesznoB]. HekoTophle U3 HUX IIyTEM UNCIH-NU, U3SAHL-
uatoll [pexomenzaruu] " HEMOCPEACTBEHHO BCTYIIAIM
B MMITepaTOPCKUH ABOP B Ka4eCTBe YMTHOBHUKOB.

[Tpu AuHacTuu [[3MHB 6BIJIa OCHOBaHA 2you3u-
103 — MIKOJIA A1 00y4eHUs eTell YNHOBHUKOB C
6oJiee YeM IIATHIO PAHTaMU, B KOTOPOH OBLIN YUpexK-
ZIeHEBI TI0 OZHOMY 2you3u-0uuy3ioil B Ka4ecTBe yIIpas-
JISTFOIIETO 2Y0U3UCH03 Y OFHOMY 60Ul B KA9eCTBe TIpe-
roZaBaTesif, a TaKKe MATHAAIATh ACCUCTEHTOB I
OKa3aHMsA IIOMOIIY 601Ul B TPENOaBaHUH KIACCHUKU.
Ipu guHactyu LI3UHB Bee ellle CyecTBOBAIM matii-
Ct03 21 0Oy4eHUs AeTel PAZOBbIX YAHOBHUKOB U
IIPOCTHIX JitoZel. I'you3tictos IpuHaZAIexana maticros.
B uxcoy [okpyrax] u ystoms [06macTsax] 6BLT yIpex-
ZI€H JCy-NUH-0U-U310ll, OTBEYarOI[H 3a IIperoAaBa-
Hre KOHQYI[MAHCTBA.

ITpu guHactuu Cyi cynecTBOBAIN IIpEAMETHI:
20U3UCH03, MAticto3, CbLMAHBCI03, JI0lict0d [IpaBo], uty-
cto3 [kammurpadusi], cyanscios [MaTemaTHka, apud-
MeTHKa] ¥ Ap., B KQK/JOM M3 KOTOPBIX ObUTH 60uLU
U accucTeHTHI. [IIKobl Tpy AUHACTUU TaH OBLTH
XOPOILIO Pa3BUTEHI, U B IIeHTPAJIbHOM IIPaBUTEIHCTBE
OBLTH YUPEXAEHBI JI0CH03 U JAH2YaHb. B 1t0cto3 6bUTH
BKJIFOUEHEBI 2013UCH03, 0ACI03, CbIMIHBCIO3, JIIOLCH03,
ULYCI03, CYaHbCHO3.

JItoct03 HaXO[VUIVCH B yTIPaBIeHUH [IeHTPaIbHBIM
y4eOHBIM 3aBeZIeHHeM 20U3UU33Hb, TAKXKE ero Ha3bl-
BaJI 20Ct03 [HaAI[MOHAIbHbIE yyeOHbIe 3aBe/leHus], B
HUX [IPUHUMAJIU TOJIBKO eTell O10pOKpaTUH U 3HATH.
JIAH2yaHb BKIIIOYAIH B ce6s1 XYHB8AHb2YAHb TIPY MHb-
CAAWAH [OAHO U3 BBICIINX LEeHTPaJIbHBIX IPABUTEb-
CTBEHHBIX YUpexJeHUN] U yyH8aHb2yaHs Ipu Bo-
CTOYHOM JIBOpIe, KOTOPHIE CIIeINaIN3UpPOBAINCh Ha
o0y4eHUH JieTeil M3 UMIIepPAaTOPCKON CEMbU U JleTei
3aCIy’KeHHbIX YUHOBHUKOB. JIf0A1, 00y4JaBIINeCs B
JIHOCH03 V1 IAHZYAHb, EAUHOO0OPA3HO HA3bIBAIH WIHMIY.
B ciydae nosydyeHus: KBIMQUIMPOBAHHEBIX Pe3YiIb-
TATOB OHU JIMOO HavaJIM CBOIO Kaphepy MOCyIe CAadu
HMMIIEpaTOPCKOTO dK3aMeHa, 160 ObUTH HeToCpes -
CTBEHHO OTIpaBJeHbl B./[u6y [MUHUCTEPCTBO YNHOB]
Ha paccMOTpeHHUe Ji Ha3HaUYeHUs Ha JOJDKHOCTb.

Ikosel mpu AuHAcTAY CyH B I[€JIOM CJIe[0BaIN
cucreMme TaH. B nepuoz npasnenud CyH [IIsHb13Y-
Ha, 110 TIpeJJIoXKeHNI0 BaH AHbIY, OblIa BBEeHa
CHCTeMa «TpeX IajaT», T.€. B COOTBETCTBUH C aKaze-
MUYECKOH yCIIeBaeMOCThIO matictos 6bUI paszesieH Ha

My—PO M wy-43 — 3TO cneynannucTbl, HaHATble APEBHUMNA KUTANCKMMU YNHOBHMKAMMN Ona oKkazaHUa UM NoMoLLKM B Hanu-

CaHUM TeKCTOB, BeJieHNN CYAeBHbIX fen v fap.
"2 Ban Iy. QyHay Oy.

3 UwaH-1u W L39Hb-1310i — 3TO CUCTEMa orbopa ynHoBHUKoB B [lpeBHem Kutae.
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TPHU YPOBHA: BEpXHAA 1ajiaTa, BHYTPEHHAA U BHEII-
HAS TIasaThl. Bo BHelHel manaTte obyvanuch 2 000
YYEHUKOB, KOTOpbIe OTOMPAIHCh IIyTEM ye3/IHbIX U
OKPY>XKHBIX 3K3aMeHOB. JK3aMeH IIPOBOAWICA pa3 B
rof, ¥ Te, y KO0 ObLTH OIIeHKH IIePBOTO WX BTOPOTO
KJIacca, IepeBOAWINCH BO BHYTPEHHIOIO IajarTy.

Bo BHyTpeHHeli najiaTe oby4asrich 300 yqamuxcs,
Y OHHU IIPOXOZAWIN TeCTHpOBaHUeE KakAble Ba roja.
Te, KTO TOIY4YW OTVINYHYIO OIleHKY, TepeBOJUINCE
B BEPXHIOIO ITajIaTy. B BepxHeil nmanaTte oby4yannch
100 yuanuxcs, v Te, y KOTo OblIa OTJIMYHAs OIfeHKa
Ha 5K3aMeHe, IPU3HaBaINCh JYYIINMU YIeHUKaMU
¥ MOIVIU OBITH Ha3HAYEHBI Ha ZIOJDKHOCTU HETIOCpe/-
CTBEHHO B COOTBETCTBUU C UMIIEPaTOPCKUM yKa30M;
TeM, y KOTO ObLIa CpeHAA OIleHKa, pa3pelansoch
HeIIOCpeACTBEHHO Y4acTBOBATh B MMIIEpaTOPCKOM
dK3aMeHe; TeM, Y Koro Oblia 60jiee HU3Kas OI[eHKa,
paspelanoch cAaBaTh NIPOBUHIIMANbHBIN 3K3aMeH
[sm6ymu]. Takoro posa MHOTOYPOBHEBHINM METO/
yCTpaHeHMA HU3IINX U IIPUOPUTETa IPEBOCXOAAIINX
CTaJl OCHOBHBIM OQHUIIMATBHBIM CIIOCO60M OTOOpa
YMHOBHUKOB IIpU AUHACTUH CyH.

[IIKkoJIbI TP AUHACTUN MUH OBLIN pa3ziesieHbl
Ha /iBa TUIIA: lIeHTpaJIbHble U MecTHBIe. [Ipu 1eH-
TPaJbHOM NPAaBUTENbCTBE ObUT co37aH [0U3bLCH03,
KOTOPBIN 103Ke Ha3Balu [oy3bly3aHb, YIalIuXC
HasBaJM U3AHbWIH. YUeHUKHU, B 3aBUCHMOCTH OT UX
YPOBHS, 00y4a/IiCh B CTAPUIMX ¥ MJIQJIINX KJIaCCax.
B cTrapmmx k1accax IpUMeHAICA MeTO/, HaYMC/IeHUA
6aJIIOB: Te, KTO IOy OTJINYHBIE PE3Y/IbTAThl Ha
SK3aMeHax B TedeHue OZHOT'O rofia, 3aHuMatu odu-
[[MaJbHBIE JODKHOCTU. OOBIYHBIE YYALTHEeCsS MOTIN
TIPOXOJUTH CTAXKUPOBKY B IIPaBUTEIbCTBEHHBIX Be-
ZIOMCTBaX, KOTOpHIE ZlaBall UM OIIeHKY B TeueHue
Tpex MecAleB. [1o pesynbraTaM OIleHKU TaKUX y4da-
IIMXCA pa3fessAuId Ha cTapliive, cpefiHUe U MIafuiie
kaccel. O cTapUIMX U CPeJHUX KlaccaxX coobIamu
JIuby nJ1s1 abTepHATUBHBIX Ha3HAYeHU, a MIaIIme
KJIaCcChl OCTaBaINCh B JOU3bIY3SHB JJIA IPOJOKEHUA
o0y4eHUs. Y4alirecss MECTHBIX LITKOJ TpedeKTyp U
ye3/0B, KaK IIPaBWJIO, JOJKHBI ObLIN CIaTh UMIIE-
PaTOPCKUIA SK3aMeH, YTOObI CTaTh JODKHOCTHBIMU
quiaMmu. B Hauase npasiaeHusa AuHacTuu Llue npume-
HsIachk cucteMa MuH, a mos:xe I'oy3sly3saHb BHEIPWI
CUCTeMY BCTYIUIEHUS B Kapbepy ITyTeM 5K3aMeHOB:
HCIBITyeMble IPUHUMAaINCh 110 KJIaccaM U OTIIpaB-
JISUIUCH Ha JO/DKHOCTU 3aMecTuTe el HayaabHUKa
B wicoy [okpyral u csiHb [ye3nsl].

Hauwnnan ¢ uMneparopa Yoy U3 JUHACTUU XaHb,
KOH(QYIIMAHCTBO ObLIO YCTAaHOBJIEHO B KAYeCTBE IOPU-
JUYECKOro PyKOBOZAIEro IpHHIUIIA YIIpaBAeHUA
rOCyZlapCTBOM, M YHHOBHUKY ZIOJKHBI OBUTH BEPUTH
B HETO, YTOOBI CTaTh YNHOBHUKAMU. [103TOMY KOH}Y-
[[MaHN3als YUHOBHUKOB ObLIa Hen30eKHOM.

2. MopaJspHble HOpMbI KOH}yIIHaHCTBa
JJig 0TOOpa YMHOBHUKOB

CoracHO crucTeME YsiHbY3I0l, TMEHYEMOU TaKxKe
uaustoll [pekoMeHzaMy], IpyU AUHACTUY XaHb, BbI-
COKOIIOCTaBJIEHHBIE YMHOBHUKHY, TAKUE KAK UNCIHCAH
[mpeMbep-MUHUCTP], fiexoy [IpUHIT], yuwu [MHCIeK-
TOp] ¥ woycsaH [COBETHYK IPOBUHINATBHOTO IIPABH-
TeNbCTBA], OBUIM OTBETCTBEHHEBI 32 PEKOMEH/IAIIIIO
MMITepaTopy KaHJNJAaTOB B YNHOBHUKH. PekoMeHza-
IIMY OBUTM OCHOBAHBI HA CHICTEMaX CS0JISIHb, Cloyail
[mpu AuHacTuu BocTouHas XaHb 3TO Ha3BaHue GBUTO
U3MEHEHO Ha Maokail u3-3a Tabyl, CAHISH-8IHbCIOI
u T.7. CrucTeMa cs10/19Hb IEPBOHAYAIBHO ObUIA pas-
JieJieHa Ha iBa IIpeZiMeTa, ¥ UMIIepaTop YAU U3 AUHA-
cTUY XaHb [IPHKa3al Y3yHbeo [Ha3BaHUE MECTHOTO
aJMUHHUCTPATUBHOTO Jie/IeHNs1| peKOMeH/[0BaTh 110
OJHOMY (510 Y JIsAHb. VICXOZsI U3 YUCIIEHHOCTH Hace-
JIeHUs OKpyra ObUIa ollpeZiesieHa KBOTa U pEKOMEH-
ZIOBaH OAUH cs051Hb Ha 200 ThIC. HaceeHuA. HeBhI-
[IOJIHeHYe PEKOMEHAAINH WIH JIOXKHAA PeKOMeHa-
Vs HaKa3bIBaIUCh. PeKOMeHyeMbIMU [uay3ioii]
B OCHOBHOM fIBJISIJINCH OJDKHOCTHBIE JINIA HIDKE
YPOBHS J110030aHb WIIN JIFOY C BEICOKOH $eoianbHON
MOpaJIBIO U TAIaHTaMU. PekoMeHzanuu [uaysoii]
IIpU AMHACTUU XaHb yAeaaIy 60Jblile BHUMaHUSA
IIOBeZIeHUIO ¥ MOPAIH KaHANAATOB Ha 0HUIMAIb-
HEIE JOJDKHOCTH.

B niepuogs! Bait, Li3unb, I0xHOM 1 CeBepHO
JVHACTUH cucTeMa uay3kll 6bUla M3MeHeHa Ha CU-
cTeMy yrolinuH-uncyHuxncaH [CucreMy AeBATH paH-
roB]. BHavgase cucreMa yrounuH-uiCyHUNCIH pas-
Jeuia WuxcaHs [061uit TepMuH 71 0603HaYeHUS
JpeBHEKUTANCKUX JINTepaTOPOB 1 UHTEJUIEKTYaJIOB]
Ha ZIeBATb KJIACCOB B COOTBETCTBUU C UX MOPAJIbIO
U TIOBeZleHNeM, HO IIocie JuHAcTuU LI3UHb oneH-
Ka MOpaJIU U IOBeJeHUS WUXCIHS ObUIa 3aMeHeHa
PaHI'OM HX CeMeli, YTO yTpaTWIO 3HaUeHHe CHCTEMBI
pexomeHzanui [uaysmoii]. Tem He MeHee NHOTZA BCe
ellle MPOBOZAWINCH YAU3I01l, TAKUE KaK CAONSAHb [TIpe-
JAHHBIN POAUTEISAM U YECTHBIN], CAHbIAH-OAHUNCIH
[MyzpHIit, TOOPOZIETENBHBIN U CIIPABEAJIUBHI], 1OH-
M3H clo-U [pelUTeNbHbIHN, XpabphIil U Ype3BbIYaHO
BhIZAOIMICs] .

[Tpu auHactusax Cyi v TaH Obuta BHEAPEHA K3-
u3toll [MMIepaTopckas sK3aMeHalMOHHas CUCTe-
Ma], B TO Xe BpeMs cucTemMa Jaysrwil 6buta 6;m3Ka
K ucde3HoBeHUIO. [Ipy AuHacTuy CyH Takxe Cyle-
CTBOBAJIa CHCTEMA 06A0HCIHb, KOTOPAs Mpe/CTaBIsIa
cob6o¥t HoBy10 GopMy pekoMeHzanuu. I1o npezyioxe-
Huro Ceima I'yaHa, LI3Hb13I0H ObLIa pa3jesieHa Ha
ZecsaThb IpegMeToB. HanpumMep, nepBbIii IpegMeT
Ha3bIBAETCA CUHb-U-UYH-2y-K3-83U-Wu-6510 [peKoMeH-
ZIOBaTh YUCTO PEIIUTENBHOTO U J0OPOAETENTLHOTO
4yesJloBeKa B KadecTBe yunTess]. Ui ZOKHOCTHBIX
JIUI] CpeIHETO U BBICIIETO YPOBHEHN TpU YesIoBeKa
ZIOJIKHBI €KETOHO OTOUPATHCA 10 eCATH Tpe/-

" CsonaHb, CAHbNSAH d)aHl-I)KBH, IOHM3H CHO-N — 3TO y4eHble CTeNneHU, ydpeXkaeHHble B CUCTEMe roCyfapCTBEHHbIX 3K3a-

MEeHOB B peBHEM Kntae.
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MeTaM U PErUCTPUPOBATHCA B UiCYyHULy [Ha3BaHUe
odunmanpHeIX fo/DKHOCTel B [lpeBHeM Kutae] ams
JanbHelIero orbopa.

B Havase fuHAcTUM MUH yesa10Cch O0IbInoe
BHUMaHUe Y3saHY3101l, 1 nMIepaTop Taiizy He pa3s
OTMEHS UMIIepaTOPCKYe 3K3aMeHHI U CIeHaIbHO
WICIIOIb30BaJ Y3sHU3KU 1t oT6opa TasmaHToB. [Ipes-
MeTaMU U3SIHU3101l BBICTYIAIN UYHMUH-UNCIHUNCUL
[MyZpOCTh 11 94eCTHOCTB], 200U~ UMSAHb [[TOYTUTEND-
HOCTB K CBOUM POAMTEJIAM, YBaXKeHHE CBOEro cTap-
mero 6paTa u ycepgHas pabora Ha depmel], scywu
[srozu, Bocxumaromyecsa yaeHuem Koadynusma],
cs01AHb [baroyectre, MOPAZOYHOCTD Y HETIOAKYTI-
HOCTB CHIHOB], crouail [BbIJAIOIINICS TalaHT], #CIHb-
yail [1r0Au co cenuaau3upOBAaHHBIMY Ta/IAHTAMU
u 3HaHUAMU] U T.74. [Ipu guHacTuu LIuH cuctema
U3AHU30U TIO-TIPEXKHEMY ObLTIa OTHUM U3 BaXKHBIX
croco60B 0TOOpa YNHOBHUKOB [T.€. TaK Ha3bIBae-
Moe «IIpUBJIedeHNe TaJaHTOB 110 PeKOMEHAAINHN —
OTINYHOE COOBITHE>].

3. KoHdyiuaHcKkue KilaccuiecKre KaHOHbBI
Kak cofep:kanue Ks nzioit

CucreMa kau3iil [MMIepaTopckas 3K3aMeHaly-
OHHas cucTeMa] 6bIa cosziana B mepuoz Cyit, yco-
BEPIIEHCTBOBAJ/IACh ITpY AUHACTHUN Tan u IIpOA0JIKa-
Jack fo guHactuu LluH. [IpeaMeTraMu UMIIepaTop-
CKUX 59K3aME€HOB IIpY ANHACTUHN Tan 6bIJ'II/I B OCHOBHOM
MuHy3uH 1 yauruswiu. CogepkaHue epBoro — 3To
meuauH 1 mo-u. Teyaur TpebyeT OT UCITBITyeMbIX 3a-
IIOJIHEHUA ITPOITYIIE€HHBIX yacTen KOH(l)YLII/IaHCKI/IX
CBAIIIEHHBIX HHC&HHﬁ; MO-U Tpe6yeT, IITO6I:I WCITBI-
Tye€MbI€ HallCaJIX COAEPKAHNE KOH(i)yuI/IaHCKI/IX CBA-
IIE€HHBIX MMMCAHWH WIN caejiaii KOMMEHTAapUU K HUM.
CozeprkaHue Y3uHbUL — 3CCE, IYHb, U3, MeU3UH: XOTS
B HEM OCHOBHO€ BHUMAaHUE YACIAIOCH IUTEPATYyPHBIM
JJIEMEHTAaM, TEM HE MEHEE KOH(i)YLII/IaHCKI/Ie CBAIIIEH-
HbIE€ ITMCAaHUA TaKXKe 6BIJII/I O6H33T€JIBHI:I. HOSTOMY
UCIIBITYeMble U B MUHU3UH, U B Y3UHbUIU JTOJDKHBI
6bUTH OBITH 3HAKOMBI € KJIaccrukoi Koudytus.

B nauase agunactuu CyH sK3aMeH MUHU3UH ObLT
TaKUM XK€, KaK ITpU AUHACTHUHN Tan 1 oTMeHeH Toraa,
Korza Bad AHbInu 6bUIA BBeZIeHBI « HOBBIE 3aKOHBI».
XOTst MUHU3UH OTMEHSUICS, HO cofilepXKaHre KOHOY-
IIMaHCKHX IHUCcaHuM AOJI2KHO 6]31]10 6bITb N3BECTHO
KaHanAaTaM, UCIIBITYyEMbIM Ha O(i)I/II_II/IaJIbeIe AOJIK-
HOCTHU. B cBAI3U ¢ 3TUM cofiep:KaHue IIpeMeTa MUH-
u3uH 6bUTO 06ABIEHO K TTPEAMETY Y3UHbLUU, TIPU

Kondyumanusauus cyneit B [lpesiem Kutae

STOM OTOBapUBAaIOCh, YTO KAXKBII pa3 OyAyT mpoBe-
ZIEHBI YeThIPE TeCTa: TIEPBLIM TECTOM OYZAET uauHOa-u
[IpaBeHOCTH CBALIEHHBIX THCAaHUM ], BTOPBIM —
CcHavaJsa yauHoda-u, a 3aTeM JIYyHb, TIOCTETHUM —
ua. Y 6611 cosziad popMaT BeTMKOM ITpaBeHOCTU
KOH(}YIIMAaHCKUX MMMUCAHUH, U €eT0 PaCIpPOCTPAHIIN
1o Bceli cTpaHe. Ilocie Toro, kak Ban AHbIIH 3aBep-
1t pedopmy «HOBBIX 3aKOHOB», 3TOT GopMaT ObLT
coxpaseH. [Ipu aunactun I0xkHasa CyH y y3uHbU ObLT
oTIpeZie/IeHHbIH M1abJIoH, 3aTeM TIpU AUHACTUU MuH
TTOSTBUJICS TIOJTHBIH 6a2ye8aHb [KIaccruecKoe COurnHe-
HUe 13 BOCbMU YacTei].

OcHOBHOe coziepxaHue 6azysaHb [BKIIOYAsa TeMa-
TUKY] ¥ CTaTh¥ UCIIBITYEeMbIX OBLTH JO0IKHBI OCHOBHI-
BaThCA Ha «HeThIpex KHUTaX» U «[I9TH KJlacCuKax».
Kauysztoil mpu aguHacTusx MuH u [TuH dpakTruyecku
OCHOBBIBAJIMCh Ha 00'beJUHEHUH TTPEABIAYIUX IBYX
MPEAMETOB — UBUHbWU U MUHU3UH. XOTA 6A2Y83HDL
He fABJISICA BCEM COZilep>KaHueM UMIIEPCKOTO dK3a-
MeHa, HO OH CUMTAaJIOCh OCHOBOM nocjegHero. Hesa-
BUCUMO OT TOTO, HACKOJIbKO XOPOIIIO OBUTY BHITIOJ-
HEHBbI UCIIBITYEMBIM JIYHb U U3, €CJIV OH He TIPOXOANIT
6azyeaHb, S5K3aMeH He 3aCIUTHIBAJICA. B CBA3U C 3THM,
pajau ciaBbl M 6OTATCTBA, yUalluecs TOTO BpeMeHU
IIOTPY3WINUCH B «HeThIpe KHUTU» U «IIATh KIaCCUK»,
KPOIIOTJIUBO U3y4as U cjieAys U3T0KeHHBIM B HUX
npuMepam.

3aK/IloueHue

HeTpyaHO 3aMeTUTh, YTO Ha UMIIEPATOPCKUX dK3a-
MeHax KoHyIMaHCKUe CBANeHHbIe TUCAaHUA SIB-
JISUTUCH 00s3aTeTbHBIMU, U UX CTAaTyC CTAHOBUJICS
Bce Gosiee 1 6osiee BaXKHBIM. XOTA B OTIpeieIeHHOe
BpeMs CylllecTBOBaJ TaKKe dK3aMeH MuH@a, HO,
BO-TIEPBHIX, KOJTMYECTBO U3YUYAIOIIUX MUHPA OBLIO
HEBEJIKO; BO-BTOPHIX, €70 CTaTyC ObLT HEBEUK U €T0
He yBakaJii; B-TPEThHX, €T0 CyIlleCTBOBaHUe ObLIO
MIPePLIBUCTHIM U 6ecCcBsI3HBIM. [IpoBe/ieHre uMITe-
pPaTOPCKOTO dK3aMeHa /i oTbopa TaJlaHTIUBBIX
KaZIpoB 0becrevynBajo CUCTEMHYIO KOHbYITMaHM3a-
1IMI0 YMHOBHUKOB. B [peBHMEe BpeMeHa IpaBoCyAre
¥ aJMUHUCTpAIus 6bTH 00beIUHEHBI. Te, KTO GBI
cyabel, ABMINCH U aIMUHUCTpaTopaMu. Takum 06-
Pa3oM, UCXO/Is U3 TIPEATIOCHLIKH, YTO CYAbHU SABISIHCH
YaCThIO CPe/ibl YNHOBHUKOB, UX KOHPyIIMaHU3aI1A
cTasla CAMOOYEBH/JHOM.
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Annomauus. ITonpaska x y2on08HoMy 3akoHodamenscmay (XI) dobassnsiem 8 cocmas npecmynieHuil
CEKCYaIbHOE HACWIUE CO CMOPOHbL JIUL, HA KOMOPbLX 803J10CeHbL 00513aHHOCMU NO yX00Y 3a Opyaumu
auyamu. IockonbKy 3mo npecmynjieHue S811emcs Ho8biM, 8 Cy0eOHOTl NpaKmuke 803HUKJL0 MHO20
npomusgopeuutl u npobsaem, makux kaxk onpedesieHue 3aKOHHbIX UHMEPecos, CB8A3AHHbLX C IMUM Npe-
cmynJieHueM, mouHoe onpedesieHue «0cobblx 06513aHHOCMell», NOHAMUS «BCMYNAN 8 CEKCYATbHbLE
OMHOWEHUS» U OUEHUBAN «OMs2Uaruiie 06Ccmoamenscmada». Imu npobiembvl He MOIbKO 8AUSHOM HA
cnpasedusoe npumMeHeHuUe 3aKOHA, HO U 02paHuUuU8arm agdexmusHyio sawumy mcepms. Hcxoos us
amux npob.ieM ciedyem ymouHums npagosble UHMepPechl, CBA3AHHbLE C NPeCIYIeHUEeM, U KpUMepuu
onpedesieHUs NOHAMUIL «Cy0BeKmM NPecmynieHUs», «CeKCYalbHble OMHOUEHUS» U «Oms2uaruiue
obcmoamenbcmea», umobbl nogbicumb AdekmusHoCmMb NpuMeHeHUA 3akoHda. Kpome mozo, criedyem
NPOAHAIU3UPOBAMb COOMHOULEHUE MeHcY CEKCYANbHbIM HACUUEM CO CMOPOHbL AUUA, HA KOMOpoe
8037109CeHbL 06513AHHOCMU NO YX00Y, U UBHACUWIOBAHUEM, C UeabI0 NPOSACHEHUS 2DAHUY U PA3AUYUTL
8 NpUMeHeHUU 3aKOHA U 0becneueHlsl HaAdeXCHOll meopemuueckoll noddepicku U pykosoocmad 0Jis
cy0ebHOll npakmuKu.

Kniouesvle cnoga: npecmynieHue ceKCyaaibH020 Xapakmepd, cogepuieHHoe AUYAMU, HA KOMOPbLX
803J109CeHbL 00A3AHHOCMU NO YX00Y; HECOB8EPUIEHHONEMHUE HCEHUUHDL; CEKCYANbHAST ABMOHOMUSL;
CeKCYanbHOe Hacuaue; cyoebHoe npumeHeHUe

Abstract. The Criminal Law Amendment (XI) adds the crime of sexual assault by persons with care
duties, and since this crime is a new crime, many controversies and problems have arisen in judicial
practice, such as how to identify the legal interests of this crime, accurately define “special duties”,
understand “having sexual relations”, and assess “aggravating circumstances”. These problems not
only affect the fair implementation of the law, but also restricts the effective protection of victims. In
response to these problems, the legal interests of the crime should be clarified, and the criteria for
determining the “subject of the crime”, “sexual relations” and “aggravating circumstances” should be
clarified in order to enhance the operability of the application of the law. In addition, the relation-
ship between the crime of sexual assault by a person with care duties and the crime of rape should be
analyzed, with the aim of clarifying the boundaries and differences in the application of the law and
providing strong theoretical support and guidance for judicial practice.

Keywords: crime of sexual assault by persons with care duties; female minors; sexual autonomy;
sexual assault; judicial application
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In today’s society, with the increasing awareness of
the protection of vulnerable groups such as minors,
the elderly and persons with disabilities, the issue of
sexual assault crimes, especially those committed
by persons with care duties, has become a focus of
social concern. Against this background, Article 27
of the Criminal Law Amendment (XI), adopted in
2020, provides for the addition of the crime of sexual
assault by a person with care duties after the crime
of rape under article 236 of the Criminal Law Code,
which states: "A person who has special duties such
as guardianship, adoption, caretaking, education and
medical care for a minor female who has reached
the age of fourteen or less than sixteen, and who
has sexual intercourse with such a minor female, is
punishable by a term of imprisonment of not more
than three years; if the circumstances are aggravated,
the penalty shall be sentenced to imprisonment of
not less than three years but not more than ten years.
An in-depth study of the crime of sexual assault by
persons with care duties is not only a defense of the
rights and interests of the victims, but also a pursuit
of social justice. In order to apply the law accurately,
give full play to its positive effects and safeguard
the legitimate rights and interests of the parties
concerned, we are now discussing issues related
to the crime of sexual assault by persons with care
duties.

1. Overview of the crime of sexual assault
by persons with care duties

1.1. Legislative evolution

In China’s criminal law system, there was no
relevant legislation at first, until the occurrence
of the "Bao Yuming case" 'once again touched the
deep sensitive nerves of the society, provoking the
public to call for the severe punishment of sexual
assault of underage females by persons with care
duties. The Criminal Law Amendment (XI) responds
to the needs of reality by adding Article 236 of the
Criminal Law, "Sexual Assault by Persons with Care
Duties", which provides: "If a person who has special
duties such as guardianship, adoption, caretaking,
education or medical care for a female minor who
has reached the age of 14 but are not yet 16 years
old has sexual intercourse with such a female minor,

1

Llyit Xao-Hanb
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are to be sentenced to fixed-term imprisonment of
not more than three years; if the circumstances are
aggravated, the sentence is between three and ten
years imprisonment. If any of the acts in the preceding
paragraph also constitutes the crime provided for
in Article 236 of this Law, it is to be convicted and
punished in accordance with the provisions on
heavier penalties. As this crime is a new crime, many
controversies have arisen in its application, Articles 5
and 6 of the “Interpretation” of the Supreme People’s
Court and the Supreme People’s Procuratorate on
Several Issues Concerning the Application of Law
in Handling Criminal Cases of Rape and Indecent
Assault of Minors (hereinafter referred to as the
“Interpretation”) explain the application of this crime
such as "aggravating circumstances".

1.2. Analysis of legal interest

As one of the core concepts of criminal law, the im-
portance of legal interest is self-evident. It is not only
the cornerstone of the establishment and application
of criminal law, but also the key to understanding the
nature of crimes, defining crimes and non-crimes,
and the boundaries between this crime and other
crimes. "The purpose of criminal law is to protect le-
gal interests, and the essence of crime is to violate
legal interests." The issue of legal interest is the basic
problem in the composition of the crime, only to ac-
curately grasp the legal interest of a crime, in order
to ensure that in judicial practice to achieve accurate
conviction, appropriate sentencing, and then realize
the value of criminal law of justice and efficiency.

Returning to the crime of sexual assault by persons
with care duties, there are three main views on the
legal interests of this crime: the theory of sexual
autonomy, the theory of the right to physical and
mental health, and the theory of compound legal
interests.

1.2.1. Physical and mental health theory

Commentators who hold the physical and men-
tal health perspective argue that the purpose of this
crime is to ensure that young girls are able to grow
up physically and mentally healthy and are not sub-
jected to sexual assault by persons with care duties.
These scholars believe that the Criminal Law Amend-
ment (XI) to actually partially raises the age of sexual
consent for female minors, i.e., in general, the age
of sexual consent for female minors is 14 years old,

Since April 2024, the media have reported that Bao Yuming sexually assaulted his “adopted daughter” Han, causing

great concern in society. After in-depth investigation, it was found that the available evidence did not prove that Bao
Yuming’'s actions constituted the crime of rape. Although Bao Yuming had a relationship with Han in the name of
“adoption”, Han was actually an adult and had not gone through the adoption procedures, so the relationship between
the two parties violated social ethics. For more information, see “The Supreme People’s Procuratorate and the Ministry
of Public Security Joint Supervision Group Reports on the Investigation of Bao’s Alleged Sexual Assault Case,” Supreme
People’s Procuratorate website // URL: https://www.spp.gov.cn/spp/qwfb/202009/t20200917_480227.shtml (accessed:

August 30, 2024).

Zhang Ming-kai. New Criminal Law and the Theory of Infringement of Legal Interests // Legal Studies. 2000 (1). P. 20.

® Zhang Ming-kai. Criminal Law (Next). Beijing : Law Press, 2021. P. 1143.
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however, when the perpetrator is in a special position
of responsibility, the age of sexual consent for female
minors is raised to 16 years old. Specifically, the age
of sexual consent for females under our Criminal Law
is 14 years old, so only females who have reached
the age of 14 have sexual autonomy. And according
to the provisions of this crime, as long as a person
with special duties has sexual relations with a minor
female between the ages of 14 and 16 shall be crimi-
nalized, regardless of whether or not she has consent-
ed. This essentially raises the age of sexual consent to
16 years of age in the event of a special relationship
between the parties, in order to protect the physical
and mental health of minor females. Therefore, the
legal interest protected by this crime is the physical
and mental health of females who have reached the
age of 14 but not yet 16.

When discussing the legal interests of sexual
assault by persons with care duties, a physical and
mental health perspective does have unique value and
merit. However, there are still limitations that cannot
be ignored in taking physical and mental health alone
as the protective legal interest of this crime:

Firstly, the universal consideration of “physical
and mental health theory.” The right to physical and
mental health is not exclusive to minors, but a con-
cept of legal interests that applies universally to all
individuals, whether they are adults or minors, whose
physical and mental health will be harmed when they
are sexually assaulted. Therefore, it is inappropriate
to consider physical and mental health as the legal
interest of this crime.

Secondly, "physical and mental health theory"
is not conducive to judicial practice. Physical and
mental health is too broad and its degree cannot
be determined, making it difficult to provide a clear
sentencing basis for specific cases in judicial practice,
and resulting in judges facing difficulties in assessing
the degree of harm of criminal behavior and deciding
on penalties. This uncertainty may affect judicial
fairness and efficiency.

Thirdly, there is an inherent conflict between the
"physical and mental health theory" and the criminal
law system. The Criminal Law Amendment (XI)
stipulates that persons between the ages of 12 and
14 shall be held criminally liable for specific crimes
and serious consequences. The legislator lowered
the age of criminal responsibility to indicate that
minors in this age group already have the ability to
recognize crimes. It is contradictory to recognize that

a person who has reached the age of 12 but not yet
16 has the capacity to "consent”, while at the same
time recognizing that a person who has reached the
age of 14 but not yet 16 does not have the capacity
to "consent".*

1.2.2. Compound legal interest theory

According to those who hold the view of
"compound legal interest theory", the legal interests
protected by this crime are the inviolability of the
sexual rights and physical and mental health of
female minors.” It is also argued that the legal
interests protected by this crime are the incomplete
sexual autonomy and social customs of the female
minors.° It is argued that there is often an ethical
relationship between the caregiver and the female
minor, and that the caregiver violates not only
the sexual rights of the female minor, but also the
interests of society.

"The Compound Legal Interest Theory attempts
to find a balance between physical and mental health
and sexual autonomy, but the crime of sexual assault
by persons with care duties is a personal crime, which
is codified in Chapter IV, "Crimes against Citizens’
Personal and Democratic Rights", while social
customs belong to the social legal interests under
Chapter VI, "Crimes against the Order of Social
Administration", which is theoretically difficult to be
self-consistent.

1.2.3. Sexual autonomy theory

This viewpoint considers that the legal interest
protected by this crime is the right to sexual autono-
my of underage women.” The right to sexual auton-
omy is a personal right, which refers to "the right of
a natural person to decide independently whether,
when and how to have sexual relations with another
person in order to realize his or her own sexual will
and interests without unlawful interference by oth-
ers". Scholars in favor of the right to sexual autono-
my argue that female minors between the ages of 14
and 16 who are cared for by others also have sexual
autonomy. As guardians, adopters, caregivers and
other persons with care duties, they have a relatively
close relationship with the victim. Although the cog-
nitive and judgmental ability of female minors who
have reached the age of 14 but have not yet reached
the age of 16 has been strengthened, and they have
a certain ability to defend themselves sexually, their
physical and mental development has not yet reached
full maturity, and because guardians, teachers, and
other persons with special responsibilities have a cer-

* Sun Wan-Huai. The Moral Claims of Criminal Law Amendment // Oriental Law. 2021 (1). P. 112.

5

Yang Wan-Ming. Understanding and Application of the Provisions of the Criminal Law Amendment (XI) and Supporting

Supplementary Provisions on Crimes (VII). Beijing : People’s Court Press, 2021. P. 247.

of China Press, 2021. P. 49—50.

Tsinghua Law Science. 2021 (4). P. 78.

Zhao Bing-Zhi. Understanding and Application of the Criminal Law Amendment Act (XI). Beijing : People’s University
Fu Li-Qing. Protection of Legal Interests and Types of the Crimes of Sexual Assault by Persons with Care Duties //

Yang Li-Xin. On the Law of Personal Rights. Beijing : China Procuratorate Press, 1996. P. 34.
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tain degree of dependence and trust, their awareness
of prevention is relatively weakened, and it is easier
for them to make the "non-substantively voluntary"
sexual consent decision.” Therefore, the legal inter-
est protected by this crime is the sexual autonomy
of women who have reached the age of 14 but not
yet 16.

The "sexual autonomy theory" is currently the
mainstream view and is relatively more complete.
Firstly, the "sexual autonomy theory" is more
universal. Sexual autonomy is the most important
legal interest to be protected in sexual assault crimes,
which is also in line with the traditional concept.
Secondly, "sexual autonomy theory" is in line with the
organization of the criminal law system. Chapter IV
is "Crimes against Citizens’ Personal and Democratic
Rights", and sexual autonomy is more in line with
the requirements of Chapter IV on personal legal
interests. Finally, in the relationship with the crime of
rape, this crime should be a supplement to the crime
of rape rather than a special case, and the perpetrator
of this crime to use "special duties" to exert "invisible
coercion" on the victim, which is similar in effect to
the "explicit coercion" of rape. Therefore, the legal
interest of this crime and the crime of rape is the
same, which is the right to sexual autonomy.

To sum up, this paper argues that the legal
interest of this crime shall be the right to sexual self-
determination of female minors.

2. Dilemmas in the judicial application
of the crime of sexual assault
by persons with care duties

2.1. Difficulty in identifying
the subject of the crime

The subject of the crime of sexual assault by per-
sons with care duties is specific, namely, "persons
with special duties such as guardianship, adoption,
caretaking, education, medical care, etc.", which indi-
cates that the crime is a status crime and that "special
duties" is a necessary condition for the crime, which
affects the conviction. However, what the connotation
of special duties is and how to define the scope of
the subject of this crime remain difficult problems in
current judicial practice.

There are many theoretical views on the substance
of the “care duties”. However, they all agree that
the essence of "care duties" is the superiority of
the perpetrator of the special duties by virtue of
his or her status, position or duties, i.e., that is, the
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invisible coercive power over the minor female. This
gives a direction to the connotation of special duties.
However, these views do not cover the specific extent
of the measurement of dominance and influence,
which is rather general and does not provide a clear
basis for judicial practice. As a result, it is difficult to
define the subject of the crime: Firstly, there are no
clear criteria for determining the specific occupation
of the subject of the crime.

For example, whether education and medical care
are limited to such places as schools and hospitals;
training course teachers belong to the education
industry, but whether the training course teachers
belong to the scope of the subject of this crime, these
are no clear standards. Secondly, some scholars
believe that special duty personnel need to meet the
requirements of long-term and continuity, and that
it is not appropriate to recognize the perpetrator as
the subject of this crime in occasional, short-term
occasions such as medical care and nursing."

This is actually using the length of time as a
criterion for judgment, but the length of time should
be used as a consideration for the degree of invisible
coercion rather than a qualitative consideration.
Moreover, in some cases the length of time is not
necessarily proportional to the degree of dependence.
Finally, in addition to the list of five specific types of
duties, the crime also adds a "etc." provision, leaving
room for further interpretation.'' In practice, because
of the modesty and prudence of criminal law, the
five types of duties listed are often preferred in the
process of handling cases, which is to a certain extent
not conducive to the protection of legal interests.

2.2. Difficulty in understanding
behavioral patterns

The establishment of this crime requires "having
sexual relations with the minor female" in terms of
the content of the act, and the understanding of "hav-
ing sexual relations" is very important as it relates
to the type of crime. However, how to understand
"sexual relations" is also a problem in current judicial
practice.

At present, there is no clear definition of "having
sexual relations" in China’s criminal law community,
and there is considerable controversy in the
academic community as to what it should mean. The
understanding of "having sexual relations" includes
two main aspects: one is the narrower meaning, or
“penetration”, which refers to the union of the genital
organs of both sexes. The other is the broader term,
or “contact”, which means that sexual relations are

? Zhang Yong. The Judicial Application of the Crime of Sexual Assault by Persons with Care Duties // Juvenile Crime

Issues. 2021 (4). P. 7.

' Fu Li-Qing. Protection of Legal Interests and Types of the Crimes of Sexual Assault by Persons with Care Duties //

Tsinghua Law Science. 2021 (4). P. 85.

" Zhang Yong. The Judicial Application of the Crime of Sexual Assault by Persons with Care Duties // Juvenile Crime

Issues. 2021 (4). P. 9.
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deemed to have taken place as long as the genitals
are in contact. This situation is generally applicable
to the determination of adultery for female minors
under 12 years of age. According to China’s existing
judicial practice, “having sexual relations” should
refer to the narrow sense.

However, "the Supreme People’s Court and the
Supreme People’s Court" designated this crime as
"sexual assault by persons with care duties", and
according to the "Sexual Assault Opinion", sexual
assault not only includes sexual intercourse in the
narrow sense, but also includes indecent assault. This
makes it difficult to define the mode of behavior of
this crime.

In addition, with the development of the times,
people’s minds are becoming more and more open,
and more and more people use ways other than the
combination of sexual organs to pursue spiritual
fulfillment, such as anal sex, oral sex and so on.
What’s more, in order to avoid the punishment of
criminal law, intentionally take extraordinary sexual
intercourse to meet the criminal mind, based on the
modesty of criminal law judicial practice often can
only be sentenced to misdemeanor or even not guilty."

Therefore, there are scholars believe that China’s
criminal law practice of the existing understanding
of "sexual relations" lagging behind, "having sexual
relations" refers to having sexual relations with the
minor female in a narrow sense, and should not
include indecent assault, but penetrative sexual acts
such as oral sex and anal sex should be included."

2.3. The standard for “aggravating
circumstances” is unclear

The Criminal Law Amendment (XI) stipulates that
if the person responsible for the care of this crime has
aggravating circumstances, he shall be sentenced to
fixed-term imprisonment of not less than 3 but not
more than 10 years, but there is no specific provision
on “aggravating circumstances”, which is not condu-
cive to judicial practice in respect of this crime.

Although Article 5 of the “Interpretation” provides
relevant explanations in this regard, the criteria for
the determination of “aggravating circumstances” in
practice are not sufficiently clear, and there is still
great controversy over the understanding of long-
term sexual relations and miscellaneous provisions
in the “Interpretation”. Some scholars believe that
“long-term sexual relations” should be interpreted
as “long-term or many times”."*

This is the scholar’s understanding of the “long-
term” in the “Domestic Violence Interpretation”.

“Long-term” is not a normative concept, and there
is no definite range of standards in criminal law.
Everyone has a different understanding of long-term,
and the lack of a clear and uniform standard greatly
affects judgments in judicial practice, which may
lead to different biases in similar cases. In addition,
there is still no unanimity in the understanding of the
miscellaneous provisions, which is not well grasped
in judicial practice.

3. Pathways to solving the issue of sexual
assault by persons with care duties

3.1. Identification of the “criminal subject”

Defining the subject of the crime is of vital impor-
tance in criminal cases, it is the basis for determining
the attribution of criminal responsibility, and it is of
great significance in ensuring the fair implementation
of the law, protecting the lawful rights and interests
of minors and maintaining social order. This paper
argues that the following aspects need to be paid at-
tention to in determining the subject of this crime:

Firstly, to clarify the meaning and source of
“special duties”. This paper argues that the word
“special” has no special meaning, is a modifier,
expressed is not general, refers to the specific
relationship between the perpetrator and the minor of
the five types of occupations listed. The term “special
duties” emphasizes the word “duties”, which can
be based on both facts and legal provisions: one is
derived from the express provisions of the law. For
example, the relationship of guardianship between
parents and brothers arises as a result of legal
provisions, or as a result of adoption. The second is a
duty that arises based on a civil contract. For example,
training organizations, caretaking, etc. The third,
duties based on factual behavior. For example, if a
minor female is adopted but the relevant formalities
are not completed in a timely manner, and a de facto
adoption relationship has been formed between them,
then it should be deemed that a duty exists.

Secondly, to clarify duties are specific duties,
not abstract duties. That is to say, a substantial duty
must exist between the perpetrator and the minor
female. For example, in the school, the teacher has
substantive responsibility for the students, while the
school security guards have the duty to protect the
students of the school is an abstract duty, which does
not necessarily produce dominance or influence, so
the school security guards should not be recognized
as the subject of this crime in this case.

"2 Wang Zheng. Research on the Judicial Application of the Crime of Sexual Assault by Persons with Care Duties [D] //

Master’s thesis, Inner Mongolia University, 2023. P. 16.

" Fu Li-Qing. The Scope of the Legal Network of the Crime of Sexual Assault by Persons with Care Duties // Law

Monograph. 2022 (2). P. 131.

" Guo Zhi-Long and Hao Jie. Understanding and Application of "aggravating circumstance” in the Crime of Sexual Assault
by Persons with Care Duties // China Prosecutor. 2023 (16). P. 30.
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Thirdly, should be based on “invisible coercion”.
The definition of the subject of this crime, should not
be based solely on the existence of "special duties"
as a judgment condition, but should clarify whether
the perpetrator has dominance or influence over
minor females, which is the basis for determining
the subject of this crime. The judgment of whether
there is invisible coercion is usually related to the
time factor, that is, in the perspective of the minor
female, the special relationship between the two has
stability and continuity. However, when the minor
female’s dependence on the perpetrator is deeper
(involving economic and mental dependence, etc.),
even if the time is short, it can also produce a strong
dominance.

Fourthly, the understanding of the word “etc.”.
The word “etc.”, as a miscellaneous provisions,
makes the subject of this crime not limited to the
five types of “guardianship, adoption, caretaking,
education and medical care”, but the understanding
of the word “etc.” needs to be comparable to the
previous five types: First, the perpetrator needs to
have substantial caring duties for the minor female.
This crime is a status offense, and the existence of a
special relationship between the two is a necessary
condition for the establishment of this crime; Second,
there needs to be invisible coercion. If there is no such
dominance, there is no impairment of the minor
female’s autonomy.

Fifthly, the duty exists at the time of the act. The
crime is a status offense, and the act must occur when
there is a special duty between the two; if the duty
does not exist, then the invisible coercion does not
exist, and there is no damage to the legal interests.

3.2. Restricted interpretation of "having
sexual relations"

As mentioned above, the current understanding of
"having sexual relations" mainly includes three views:
a narrow view, which is the union of the organs of the
male and female sexes; a broad view, which recog-
nizes that sexual relations occur when the sex organs
of a man and a woman come into contact with each
other; and the broadest view, which includes anal and
oral sex, in addition to the traditional view of pene-
tration. In this paper argues that "sexual relations"
should be interpreted in a restrictive manner, that is,
the narrow view should be applied.

First of all, indecency is not the commission of
the crime. Indecent act violates the victim’s personal
dignity and sexual autonomy, which is different from
the protection of legal interests in this crime. Since
this crime and the crime of rape to protect the same
legal benefit, both are the right to sexual autonomy,
so the mode of conduct of this crime should also
be consistent with the crime of rape. Therefore,
this paper argues that the indecency should not
be included in the implementation of the crime of
behavior within the scope.
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Secondly, the crime of "having sexual relations"
refers to "sexual intercourse in the narrow sense".
From the point of view of the criminal law system,
this crime is arranged in article 236 under the
crime of rape, indicating that this crime should be
a complement to the crime of rape rather than an
exception, and in order to maintain the consistency
of the internal logic of the law, this crime should
be consistent with the crime of rape. Moreover,
paragraph 2 of Article 241 of the Criminal Law
stipulates that "buying trafficked women and forcing
them to have sexual relations, in accordance with
the provisions of the crime of rape conviction and
punishment.” It can be seen that the content of the
act of "having sexual relations" here is the same as
that of the crime of rape, and the narrow definition
applies. Therefore, this crime belongs to article 236,
should also apply the narrow sense.

Undeniably, with the development of the times,
people’s understanding of sex will change, and there
will be more and more ways of behaving to meet the
sexual excitement. The inclusion of anal sex, oral
sex and other acts in the criminal law may provide
more comprehensive and detailed protection for
female minors, but since there is no adjustment in
the current criminal law system, this crime should
still be interpreted in the narrow sense.

3.3. Application of "aggravating circumstances"

3.3.1. "Long-term" should be understood

as "long-term or many times"

"Long-term", in the context of sexual assault by
persons with care duties, usually means that the sex-
ual relations between the perpetrator and the minor
female are continuous or repetitive in time, rather
than being a single or transient act. Persistence in
time on the other hand represents repetition in behav-
ior, however, repeated occurrences do not necessarily
occur over a longer period of time, and repeated is not
the same as long term, so long term and repeated are
intersecting rather than encompassing relationships.
With reference to Article 2 of the "Interpretation",
in the regulation of rape of minors, rape of young
girls will be "many times" as one of the aggravating
circumstances, so this paper argues that "many times"
in this crime should be recognized as aggravating
circumstances, in order to comprehensively protect
the legitimate rights and interests of minors. There-
fore, the term "Long-term" should be interpreted as
“prolonged or repeated.”

3.3.2. Understanding of "other aggravating
circumstances"

The "Interpretation" has enumerated the specific
circumstances of "aggravating circumstances" for this
crime, which provides a standard for judicial practice,
but this paper believes that further explanation is
needed for the miscellaneous provisions of this item.
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From the perspective of the relationship between
the perpetrator and the victim, "blood relatives,
common family life relations" should be recognized
as "aggravating circumstances". Guardianship
and adoption relationships are special, so sexual
relations between such actors and the victim not
only infringes on the protection of legal interests, but
also challenges social ethics, with extremely serious
consequences. Referring to the relevant provisions
of Article 25 of the "Opinions on Sexual Assault",
persons who have a family relationship with minors
who commit rape or indecent assault on a minor
shall be severely punished in accordance with the
law. Therefore, if the perpetrator and the victim are
blood relatives or live in a common household, the act
should be recognized as "aggravating circumstances".

From the perspective of the consequences of
the act, "causing the victim to become pregnant"
should be considered an "aggravating circumstance".
Although the "Interpretation" has listed "causing
the victim to be infected with HIV or suffering
from syphilis, gonorrhea and other serious sexually
transmitted diseases" as an aggravating circumstance
in terms of the consequences of the act, sexual
assault resulting in pregnancy is a common serious
consequence. The physical and mental health
of minors is not yet fully developed, so causing
pregnancy is not only physically damaging to minors,
but may even cause mental illness. Therefore, it is
necessary to include "causing the victim to become
pregnant" as an "aggravating circums-tance".

From the point of view of the place of conduct,
"having sex in public in a public place" should be
considered an "aggravating circumstance". "Public
places" here include school classrooms and corridors,
restrooms, hospital consulting rooms, clothing rooms
and other places where there is always a possibility
of being seen by others. "in public" should follow the
practice of our judicial practice, does not require
the third person actually see, as long as the third
person present is recognized as public. Because
the public places under the sexual assault on the
victim’s psychological trauma and private places are
completely different, and in public places of crime is a
serious provocation of social order and social morals,
should be severely punished.

Finally, in addition to the above circumstances,
this paper believes that in the judicial practice of this
crime, if there is a criminal act that is comparable to
the degree of infringement and social harmfulness of
several circumstances listed in the Interpretation, it
should also be considered as appropriate.

MPOKYPOPCKMIA HAZL30P. CYAEGHAA NPAKTUKA

4. The relationship between the crime
of sexual assault by persons with care
duties and the crime of rape

4.1. Controversy over the relationship between
this crime and rape

At present, academic circles have not formed a
unified opinion on the relationship between this
crime and the crime of rape, and there are two main
views in the theoretical circles on this crime and the
crime of rape: the competing view and the mutually
exclusive view.

Some scholars who advocate the theory of
competition believe that this crime and the crime
of rape are in a competing relationship between
legal provisions, they believe that "the constitutive
elements of the crime of rape for" violence, coercion
or other means of suppressing women’s resistance +
commit adultery", and the constitutive elements of
the crime of sexual assault by persons with care
duties are "persons with special caring duties +
having sexual relations", since “adulterous behavior”
can be evaluated as “having sexual relations”, the two
crimes can be thought of logically, that is, there is an
intersection of the two crimes, which is in line with
the formal criteria of competing laws.""

Another part of the scholars believe that this crime
and the crime of rape is an imaginative concurrence
relationship, based on the provisions of paragraph 2
of this crime, they believe that “’at the same time and
constitute’ means that under certain circumstances,
the first paragraph of the act constitutes both the
crime of sexual assault of a person in charge of a
caregiver’s duties and the crime of rape, because only
if it constitutes several crimes at the same time, can
the legislator make the provision of ‘convicted and
punished in accordance with the provisions of the
heavier penalty’.” Undoubtedly, only when the subject
of the act has sexual relations with a minor woman
against her will, the act can be recognized as both
the crime and the crime of rape at the same time.
Therefore, this crime and the crime of rape are not
opposites but competing relationships.”"®

Scholars who advocate the theory of mutual
exclusivity argue that, from the criterion of whether it
is clearly against the will of the female (autonomous
will regarding sexual behavior), the crime and the
crime of rape are mutually exclusive rather than
encompassing or intersecting: the establishment
of the crime does not constitute the crime of rape,
and the establishment of the crime of rape does not
constitute the crime of rape."”

'S Zhang Xin-Rui and Chen Hong-Bing. Legislative Commentary and Judicial Application of the Crime of Sexual Assault by
Persons with Care Duties // Juvenile Crime Issues. 2021 (4). P. 26—27.
' LiLi-Zhong. Doctrinal Research on the Crime of Sexual Assault by Persons with Care Duties // Politics and Law Forum.

2021 (4). P. 23—24.

' Fu Li-Qing. Protection of Legal Interests and Types of the Crimes of Sexual Assault by Persons with Care Duties //

Tsinghua Law Science. 2021 (4). P. 83.
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4.2. Advocacy of the theory
of mutual exclusivity

First of all, from the point of view of the legisla-
tive purpose, the theory of mutual exclusivity better
reflects the legislative purpose. Generally speaking,
for a certain behavior, the creation of a new crime is
necessary only when the existing criminal law norms
are not regulated and there is a general need for pre-
vention.'® Although both this crime and the crime of
rape in the protection of the interests of the law are
sexual autonomy, the legislator has listed as a new
crime, it means that this crime and the crime of rape
is mutually exclusive relationship.

Secondly, in judicial practice, for the crime of
rape, both coercion and sexual intercourse "by means
of violence, coercion, etc." must be present, whereas
for the crime of sexual assault by persons with care
duties, the appearance of coercion is not required.
Article 6 of the Interpretation stipulates that "If a
person who has special duties towards a female minor
who has reached the age of 14, takes advantage of
his superior position or the victim’s isolation and
helplessness to force the victim to have sexual
relations with her, shall be convicted and punished
for rape in accordance with the provisions of Article
236 of the Criminal Law." This indicates that the
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perpetrator and the age of 14 years old less than 16
years of age of female minors have sexual relations,
if he is a person has with special care duties, then the
establishment of this crime, if the use of "violence,
coercion" except. So this crime is mutually exclusive
of the crime of rape.

5. Conclusion

The establishment of the crime of sexual assault by
persons with care duties shows that China’s criminal
legislation pays full attention to and responds to the
voices of society and the demands of citizens, meets
the needs of social development, and fully reflects
China’s emphasis on and protection of the rights
and interests of minor women. Although the law has
made clear provisions for this type of crime, there are
still many controversies and ambiguities, such as the
interpretation of the relevant concepts in this crime is
still not perfect, the interpretation of "having sexual
relations", as well as the interpretation of "special
duties" and "aggravating circumstances" are not
perfect, and the judicial application of the crime of
sexual assault on persons with caring responsibilities
still needs to be explored in depth.
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Annomauus. CogpemeHHAS Mmeopemuueckds CUCMeMd Y20708H020 NPpasd UMeen SPKO 8blpAdiceHHble
aeMeHMbL U3 NPOULTO020 U UCMOopUUecKile 0OepaHuteHus. HacmymnieHue anoxu enobanuzayuu eiedem
3a cobolil ocMblceHUe NPOULTO20 U 0JcUOaHUe 6YJyulez0 8 COOMEemcmaull ¢ UCMOPUUeCKUMU MUC-
cusMuU u 0yxXom HO801L Ipbl, cmpemieHue K eOUHCMEY, OCHOBAHHOMY HA PeAalbHOCMU U yCmpeMaeHUU
8 6ydyuyee, 8cecnopoHHee pehopmuposaHiie u 06HOBIeHUEe Y20108H020 NPAsa (MeopuLL) ¢ Uesibio
YCMAaHo8eHUs. HOBOU cUCmeMbl Y20108H020 npasa (meopuu) 8 anoxy 2a106arusayuu.

Kntoueagsle cnosa: znobanusayus, meopus y20108H020 Npasda, ped.iekcust, peKOHCMPYKYUS

Abstract. The current criminal law theoretical system is the product of the modern time, with a sharp-
cut mark of the past time and historical limitations. The coming of the age of globalization entails
reflecting the past and expecting the future conforming to the historic missions and the spirit of new
era, adhering to the unification of basing ourselves upon the reality and having future in our minds,
reforming and innovating the criminal law (theory) all-side so as to establish a new system of criminal
law (theory) in the age of globalization.

Keywords: Globalization; criminal law theory; reflection; reconstruction

Standing at the new converging
point of time and space

A new great historical age has come, which is a
new start of the development of the mankind and
human society and is also a new start for the devel-
opment of criminal law and criminal law science.
We must make reflective thinking of the past at this
turning point and look forward to the future scien-
tifically and we must restructure the criminal law
(theory) and its system to boost the development of
the criminal law science to the right direction.

We are making reflective thinking and reconstruc-
tion of the criminal law (theory) at a new space-time
meeting point when we start a great epoch in the
human history and space and where we are on the
top overseeing the world for which it has three prin-
cipal features: making reflective thinking of the past
and looking forward to the future by taking a lead-
ing position during historical development; making
synthetic study of the global criminal law theories
by standing on the top overseeing the whole world;
embodying the historical missions and time spirit of
the globalization age.

' 37a cTaThs onybnmkoBaHa B NamaTL Npodeccopa X3 BuHcyHa (poa. 8 1932 r.).
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The present criminal law (theory) and its system
are products of former ages, namely modern time,
thus it has distinct historical brand or mark and
limitation, and we must make reflective thinking of
the past and look forward to the future in accordance
with our historical missions in the globalization age,
and we must reexamine the former theories, unify
the reality and future and reform and innovate the
criminal law (theory) comprehensively from the
angle of strategic layout.

The strategic layout refers first to the global
one, and as to a nation, it has a domestic meaning.
Unification between the reality and future requires
that we base upon the new historical context in
the age of globalization and it also represents the
development trend of the criminal law (theory)
and combines the realistic needs with the future
development. This is because that the criminal law
science is an applied science serving the practice,
and it must start with practice to avoid windbaggary.
But as a branch of science, it must find out the
development trend and laws of the criminal law in the
globalization age in order to guide the practice to the
correct direction, otherwise, it would be shortsighted,
come to a standstill, or even lost the bearings.

Would eye embrace a thousand miles? Go up, one
flight. The globalization age calls for development
of criminal laws (theories) across the world in order
to realize globalization of criminal law (theory) in
successive steps, therefore, we must make synthetic
study of criminal laws (theories) on the top enough
to oversee the whole world.

The primary meaning of the criminal law (theory)
globalization is the generation of global awareness of
criminal law (theory). Not only the theory of criminal
law, but also the criminal law itself is being globalized
owing to the increasingly severe globalization of
crimes. The criminal law (theory) globalization is
sure to be a long process, but it should start now
and actually has started, and an example is the
establishment of the international criminal court.
The American professor George P.-Fletcher pointed
out, “the internationalization of criminal law will
grow along with the Internet and the consciousness of
globalization. A hundred years from now, the work of
the International Criminal Court, soon to be ratified
by sixty countries on the basis of the Rome Statute
of 1998, will be at the very center of our discipline.
The drafting of the Rome Statute authorized to the
International Criminal Court, approved by 120 states

in July 1998 did, however, bring together common
law ideas and at least some continental principles.
This practice may portend greater emphasis on
comparative legal studies in the future.”

The last age saw the formation of nation-states
and the uprising national spirit. V.-Savagny (1779—
1861), the best known ideologist in the European
codification history, presented the famous "national
spirit theory” that the law would not be implemented
unless complying with the national spirit,?
representing the trend at that time. For quite some
time, the criminal law (theory) has been evolving and
developing within specific nation-state and the study
of the criminal law theory is based on specific country
and starts from the practical situation of the country
and services the actual demand there by summarizing
the theories and experience. Although academic
cooperation and exchange with other countries is
required in order to absorb their advanced theories
and experience through comparative study, it is
quite limited and centered upon the nation-states
and mainly reflects the situation and requirements
of specific nation-states. Therefore, such study takes
short and narrow views and lacks the global vision
and is in short of the grand ideal of boosting the
development of criminal law theories throughout
the world.

In 1998, American professor George P. Fletcher
briefly formulated the nationalization or even
localization of legal code, “Criminal law has become
a codified law. Everyplace you go in the Western
world, you will find a criminal code that lays out the
definitions of offenses in the code’s "special part" and
prescribes general principles of responsibility in the
code’s "general part." One consequence of codification
is that every country goes its own way. Every country
has adopted its own conception of punishable
behavior, definitions of offenses, principles for
self-defense, necessity, insanity, negligence, and
complicity. Criminal law has become state law, local
law. If there was much unity among the countries that
succeeded to the domain of Roman law, there is none
now. If there was ever a group of common vocabulary
and set of principles used by common law jurists,
that commonality has already disintegrated. In the
United States today, it is almost impossible to find
two states that have the same law of homicide. Every
state following the Model Penal Code has amended
and adapted the model code to meet its own local
preferences.*

2 George P. Fletcher. Contemporary Legal Scholarship: Achievements and Prospects (Criminal Theory in the Twentieth

Century) // Harvard Law Review in Jan. 2001.

3

Affected by V.-Savagny, the German scholars shifts their attention to the in-depth study of legal history so that they can

acquire the principles as the component part of a national law and with historical origin and as the basis of the code
originated from its own culture. It is universally believed that V.-Savagny had postponed the compilation of German

code for a century.

P. 1.

George P. Fletcher. Basic Concepts of Criminal Law. China University of Political Science and Law Press in Jan, 2004.
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Since the entry into the globalization age, the
globalization of the criminal law (theory) will be a
long-term or ultimate target of various countries,
which requires updated ideas and research
approaches. The foothold of the theoretical research
on the criminal law has changed from country to the
whole world gradually; the purpose of research is to
boost the development of the criminal law theory
in the whole world, and to serve both the domestic
needs and the global development; the globally
comprehensive analysis method is adopted during
the research, namely making synthetic study of the
criminal laws (theories) in the world and making
global aggregate analysis and comparative research
by bringing the domestic theories and practice into
the global ones to create the criminal law theory and
theoretical system that meet the requirements for
development in the globalization age and conforms
to domestic practice.

Now and for some time, the criminal law (theory)
would be national instead of being global, although
they contain global contents and represent the trend
of globalization. Therefore, the study of criminal
law theories now must still start from the criminal
law (theory) of each nation-state, absorb the global
awareness in the storm of new age and return to the
start with the spirit of the new times. This is a long
process that moves in cycles, but the criminal law
(theory) is developing fast along with the further
development of globalization and they will gradually
complete the transition and be amalgamated
eventually.

As early as in 1814, V. Savigny, German writer
of classic jurisprudence pointed out, the jurist shall
be equipped with two indispensable characteristics,
namely, historical perspective which helps to be in
grasp of the features of each era and each legal form,
and systematic perspective which enables him to
observe each concept and rule among the close links
and cooperation of different matters, or among the
real and natural relations of matters. Savigny named
them as two scientific spirits and pointed out that
legal scholar must be capable of assessing the future
time within its national boundary. Otherwise, it
would be very difficult to have proper understanding
and estimation of the time he lives.

We have entered an unprecedented age. Marx
and Engels pointed out, “All real contents of systems
in a new time are formed due to the needs of those
systems of each time, and all the systems are based
on the whole development of the past in that
country.”®So is the scientific system of criminal law.
It is the product of the new age, thus we must make
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reflective thinking of the criminal law (theories) of
former ages and reconstruct its system and content
in accordance with the historical mission and time
spirit of the globalization age. It is a great turning
point in history and a historical mission that carries
on the past and opens a way for future, which needs
the great efforts of legal experts of one generation
to complete.

Reflection of the Theoretical System
of Criminal Law in the Age
of Globalization

Reflection must start with criminal law (theory)
system

In Greek, system means being a combination of
parts. In the abstract, it is an integrated whole formed
with interconnected factors.

Any theoretical system is a system of knowledge
or systematic knowledge, and the theoretical system
is a whole of knowledge formed with interconnected
factors. Systematization is the only way of any subject
and marks the maturity of a subject. In fact, any
science is organized systematic knowledge which
has logical relations and forms an organic and
exact logic system. Kant said, “Every doctrine, if it
is to be a system, i.e., a whole of cognition ordered
according to principles, is called science.”” Hegel
deemed that science must be systematic knowledge.
The accumulation of knowledge cannot constitute
science.® Criminal law, as a branch of science, is no
exception and List and Schmidt once pointed out
the importance of the system of science of criminal
law, criminal law must be system by itself because
it is impossible to guarantee a theory that can hold
the ground unless the knowledge in the system is
systematized. Otherwise, the application of the law
can only stay at the dabbler level. It would always be
controlled by contingency and arbitrariness.

Therefore, they believe the task of the criminal
law is to give definitions to crimes and punishments
according to the criminal legislation and to develop
the specific provisions, even each basic concept and
principle into an integrated system.’ It should be noted
that any new theoretical system is based on repudiating
and inheriting the former theoretical systems, and
we can control the overall situation and discover the
essential problems and defects only through surveying
the existing criminal law (theory) system in order to
determine the reform direction and approach.

Wholly, the current criminal law (theory) has the
following problems.

Savigny V. On the Vocation of Our Age for. Legislation and Jurisprudence, China Legal System Press in Nov. 2001. P. 37.
All Collections of Marx and Engels. People’s Publishing House. Volume 3. Dec. 1960.

Kant. Metaphysical Foundation of Natural Sciences, Shenghuo-Dushu-Xinzhi Press, 1988. P. 6.

Hegel. Biographical History of Philosophy, Commerce Press, 1981. P. 35.

? List and Schmitt. Textbook on Criminal Law. Law Publishing House, 2000. P. 1.
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I Deficiency of a sense of historical mission and time

spirit in the new age

A theory (system) is the product of certain age
and represents the time spirit of the age. Different
time spirits may lead to different standards and
principles of people when treating various issues,
which find expression on the structure, content, ideas
and thoughts of the theoretical system.

The modern criminal law (theories) evolved and
developed in the Enlightenment age and after the
French Revolution. They are products of modern
or modern time and the historical mission and time
spirit represented are different from those in the
globalization age. Such difference results in two
essential drawbacks of the modern criminal law
system.

(D) Society-orientation takes instead of people-
orientation.

Nearly all modern criminal laws (theories) regard
the "social defense" as the top value and ultimate
objective, but the so-called social defense is to protect
the fundamentals of the ruling class, namely the
ruling and interests of special class. Although they
also drum for humanism or humanity, human rights
protection, etc., all theses are subject to and serve the
ultimate value of defense of society, and which cannot
be violated. They don’t hesitate to sacrifice people in
order to “defend society” which has been proved with
lots of historical facts.

The age of globalization endows people-orien-
tation with a new meaning, and it requires that
everything should be people-oriented, and be favora-
ble for human survival and development as well as
the development of human enthusiasm and creativity.
The former status that everything was system-orient-
ed and people were subject to system blindly must
be changed. In the globalization age, such situation
that society defense is regarded as the top value and
ultimate objective of the criminal law system must be
completely changed to answer to the new age.

(I1) Focusing on the contention for and mainte-
nance of class ruling and class interests ((a typical
Chinese expression of Class Struggle Theory) or fo-
cusing on the ruling and interest of countries (eth-
nic groups) while ignoring the harmonious social
development.

The result is that the criminal law (theories)
has long been in the contradictions and conflicts

between equity and discrimination, moderateness
and extremeness, violence and neutralization, and
even between protection and violation of human
rights (theoretically and in practice). In 1999, Mr.
Gihnther Jakobs, a famous professor of criminal
law and philosophical jurisprudence in German
Bonn University, suggested "Burgerstrafrecht”
and "Feindstraftrecht", '° which is an example of
the inherent contradictions between theoretical
equity and prejudice and between the protection
and violation of human rights and aroused
theoretic disputes. According to Jakobs, those who
continuously and fundmentally threaten or destroy
the social order or deviate from essential principles
should be treated as enemies and be declared to be
a piece of articles or a dumb thing instead of human
beings. They should be repelled from the community
in legal order and have their crimes pursued through
war. This is a public prejudice against people and
violation of human rights.

A recent notorious example is the abuse of
prisoners in the USA represented by that in
Guantanamo Prison. Among the 600 who had been
detained or is still detained, almost no one has
involved in the murdering of Americans. Evidence
suggests that the detainees in Guantanamo are totally
innocent." They came in for hideous treatment. A
prisoner in Guantanamo said, “When I woke up I
didn’t know where I was. I'd lost consciousness at the
side of the container, but when [ woke up I was in the
container —lying on top of dead bodies, breathing
the stench of their blood and urine.” ““They’d herded
about 300 of us into each container; we were packed
in so tightly and our knees were against our chests,
and almost immediately we started to suffocate. We
survived because someone made holes with machine
guns; they shot low and more got killed. When we
got out, about 20 in each container were still alive.”

Another prisoner recalled, “Five ERF ran into in
riot gear; they pepper-sprayed me in the face and I
started vomiting; in all I must have brought up five
cupfuls. They pinned me down and beat me, poking
their fingers in my eyes, and forced my head into the
toilet pan and flushed. They tied me up like a beast
and then they were kneeling down on me, kicking and
punching me violently. Finally they dragged me out of
the cell in chains, into the yard, and shaved my beard,
my hair, and my eyebrows.”** All these were done in

' Jakobs said, as far as criminal law for citizen is concerned, the well-known function of punishment is negation. However,
the function of criminal law for enemy is the exclusion of risk. The non-fundamental deviator can maintain his status
as citizen [(namely, the right of the offenders to return to society and their obligation to compensate for their mistakes).
The fundamental deviator shall not be treated as citizens. He is the enemy who must be sanctioned. The war is to
maintain the legitimate rights of citizens. It is the war waged for security. Different from punishment, the sanctioned
person has no right. He is eliminated as an enemy. In substantive law, there are two opposite trends, negation and risk
exclusion. It is the same in the procedural law. (See: Criminal Law for Citizen, Criminal Law for Enemyby Jakobs]. The
paper was opposed by Claus Roxin and had generated heated arguments in the academic community.

" David Rose. [UK]. 2005. Guantanamo. P. 3. World Knowledge Press. July, P. 3.

"2 David Rose. Op. cit. P. 4—5.
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the name of protecting human rights of Americans.
Rumsfeld, the US Defense Minister, alleged that they
had not treated those prisoners inhumanly though
they had been involved in the killing of thousands
of American civilians. It is to maintain the human
rights of American people by violating the human
rights of other people! The conclusion made by David
Ross was that the USA had started the war against
human rights. All such inner contradictions are the
deep brands of former ages on criminal law (theory).

"But, different from the past, what we pursue in
the globalization age is the complete emancipation
of the mankind and the realization of the
universal amalgamation of human Beings and the
amalgamation between mankind and nature. This
purpose can be obtained only through productivity
development instead of through violence and war.
Therefore, the new age calls for peace, alliance,
cooperation and a harmonious society in an attempt
to realize common development. Peace, cooperation
and development are the themes and the time spirit
of the globalization age. We must cultivate the
awareness of harmonious society and world, and
eliminate the internal conflicts and contradictions
between equity and prejudice, moderateness and
extremeness, violence and neutralization and
the protection and violation of human rights in
criminal law (theories) that roots in the incomplete
humanism resulted from class limitation since the
Enlightenment age.

The bourgeoisie regards the development of
inherent nature as the development of humanity and
the liberation of the bourgeoisie as the liberation of
mankind, while the proletarian is also in self-conflict
by claiming that they could be liberated only after
mankind was liberated and mankind could be
liberated only after the proletarian was liberated at
the same time. Thus it can be seen that a harmonious
society and harmonious world can be realized in deed
only through establishing the ideal and pursuit of
achieving the overall development and complete
emancipation of the universe.

II. The Criminal Law Theoretical System Lacks a Key

Word at the Core Position-The Power of Penalty

The power of penalty is the authority of each
country (rulers) to punish criminals and an
important component of the force of state (the right
to ruling) and criminal law is based on the power of
punishment. In the criminal law theoretical system,
the most profound and foremost concept is the power
of penalty; a penal code is just an embodiment and
legalization of the power of penalty; the criminal
law history is the history of the power of penalty at
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different countries and in different historical stages;
the purpose of criminal law is to execute the power
of penalty by rulers; the science of criminal law is a
knowledge system on the power of penalty and its
application. There is no criminal law and no theory
of criminal law without the power of penalty. The
power of penalty is the groundwork and the core of
a criminal law (theory) system, and without it, it is
impossible to construct a scientific system with rigid
structure and positive internal connections and to
explain the system in an in-depth and scientific way.

But the power of penalty is discussed in few
textbooks on the science of criminal law in the
world, ™ not to mention regarding it as the center of
the theory of criminal law, therefore, it is impossible
to construct a unified theoretical system with internal
relations.

III. The Science-Base of Penal Law Theoretical

System is Insufficient

The system is the logic structure and theoretical
form of contents. The science-base of a system finds
expression in the profound, advanced and integrated
contents: being profound requires revealing the crux
of the matter in depth, being advanced requires
reflecting the new development and being integrated
requires being complete contents without missing
any material contents. The present criminal law
theoretical system is neither integrated nor profound
owing to the lack of the power of penalty. Moreover,
the present science of criminal law is arranged by
penal codes and is divided into four parts, namely
the preamble (or introduction), criminology, theory
of penalty, sub-section of crimes and punishments,
which are independent of each other and fail to
form a unified system with internal relations. It is
not systematic. In particular, the preamble is nearly a
collection of knowledge and has not internal relations
with other parts.

IV. Thinking and Research Methodologies

are Obsolete

In the history of human epistemology, the classic
scientific thinking featured in mechanistic philosophy
once had significant influence on natural and social
sciences and is still positive for modern science, but
its critical defects and negative functions are also
being exposed along with the development of science.
In late 19th century, the classic scientific thinking
began to be challenged and Engels made in-depth
philosophical analysis and repudiation of many
concepts of the mechanistic philosophy as early as in
1880. “Since entering into the 20th century, due to
the revolution of physics, the birth and development

13 Taganceyv, a Russian classical writer of criminal law, in his criminal law textbook of Russian Criminal Law, has a special
chapter expounding the power of punishment, including the subject of the power of penalty, the historical development
of the concept of the subject of the power of penalty, the rationales, legal basis, purpose and contents, the object and
general characteristics of the power of penalty. It has rich contents and deep analysis and thus worthwhile for attention.
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of systematic science as well as the establishment
of large amount of human arts and social sciences,
scientists have realized that the classical way of
scientific thinking has heavily restricted and impeded
people’s understanding to the nature, society and
man himself and thereby shall be criticized and
negated.”"*

But the classic scientific thinking is still adopted
by the modern theory of criminal law. For instance,
the factors leading to a crime are separated from each
other for isolated study instead of being regarded as
awhole, and it is just the metaphysical thinking men-
tioned by Engels, “To the metaphysician, things and
their mental reflexes in thinking, namely concepts,
are isolated and a object of fixed, rigid, unalterable
nature. to be considered one after the other and re-
spectively.”"® Such thinking pattern is also adopted
when analyzing the relationships between the facts
and values of the elements leading to a crime.

The mechanical determinism based on causality
is the core of the classic scientific thinking, and it
has great influence on the present theory of criminal
law. For instance, the mechanical determinism is
adopted by emphasizing the inevitability of criminal
law causality and denying the randomness of
uncertainty when studying the causality of criminal
law. The mechanical determinism is also represented
during the debate between free will and determinism.
But the development of modern science, such as
thermomechanics, statistical physics, quantum
mechanics, especially science of chaos, has changed
the belief in mechanical determinism fundamentally
and people have been convinced of the authority of
probability theory based on randomness, therefore,
it is an arduous and unavoidable task for the theory

of criminal law to get rid of the old thinking pattern
in the new age.

As to the research approaches, the traditional
ones, such as empirical approach, historical approach
and comparative method, still hold true, but they
can’t meet the requirements of the globalization age
and call for updated research approaches, including
developing new research approaches and updating
the classic methods. Any research approach has its
advantages and disadvantages and should develop
along with the times. Here, the comparative
approach is studied, as the globalization has a higher
requirement for this approach to exert its advantages
and overcome the limitations.

Recently some Chinese scholars are eager for
quick success and instant benefit during criminal
law (theory) research and have copied the theories
of other countries directly. Bernhard Grossfeld, a
famous German legist pointed out in Strength and
Weakness of Comparative Law that the comparative
law was a powerful weapon as well as a risky weapon.
As Koschaker once said that it was better to have no
comparative method than to have an inferior one.
WE should keep a clear mind of the limitation of the
comparative law and combine the comparative law
with the domestic law research. The study of the com-
parative law should never be monopolized by foreign
legal experts and it should be controlled by those who
are responsible for domestic legislation.

The Spanish poet Juan Ramon Jimenez from the
South America defined this idea in this sentence "Pie
en la patria casual or elegida; corazon, cabeza en el
aire del mundo", which was engraved near a fountain
inside Porto Rico University in San Juan,”"® and we
hope this epigram may awake people.

' Tao Delin and Wang Xinyan. Contemporary Theory on Marx’s Philosophy, People’s Publishing House in August. 2005.
'® Engels. Socialism: Utopian and Scientific, Selected Works of Marx and Engels, Volume 3. P. 734.
' Bernhard Grossfeld. Strength and Weakness of Comparative Law. Qinghua University Press, in October 2002. P. 66—67.
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Annomauus. [IpunydumesibHble 2paic0aHCKO-NPA8o8ble AKMbL C NPABOM 0M3blA U NPeCIyeHlUe
8 8ude NPUHYOUMENbHOU COeNIKU OMHOCAMCA K 08YM NOHAMUAM 8 chepax 2pancdaHckozo
U Y20/108H020 Npasa u He umerom mexncdy coboil Huuezo obujezo. Ho, ananusupys cydebHyo
NPAKMUKY, MONCHO CKA3AMb, YMO AKM NPUHYOUMENbHOIL COeNIKU MOcem 00HOBPeMeHHO HAPY UMb
€680600Y 801U CMOPOH, OXPAHAEMYH 2DPANOAHCKUM 3aKOHOOAMEbCMBOM, NOPSIOOK COBEPLLEHUS
COUUANBbHBLX COeNIOK, 4 MAaKice TUUHble NPA8A U UMYULeCMeeHHble NPAsa CMOPOH, pe2yalpyemble
Y207108HbIM 3aKoHOOamenbcmaom. Takum obpazom, dasce ecau 2paicOaHckoe 3aKOHO0AMebCMao
npedycmampusaem, 4mo CmopoHbL UMeIm Npago Ha pacmopicetie 002080pa U 2paXOaAHCKO-
npagogyio cucmemy KOMNeHcayll, Imo 8ce pagHO He 8 COCMOSHUL NOKPbIMb yiep6, NPUUUHEHHbLL
COUUANBHBIM NPABAM U UHMeEPeCcam, OXPAHIeMbIM Y20J108HbIM Npasom. [pancdaHcko-npasosas
dellcmeumesibHOCMb He PABHA Y20J108HO-NPABOBOLL 3aKOHHOCML, NO3MOMY, He3as8UCUMO OM Moeo,
deticmayrom i ommeHsieMble 2pANCOAHCKO-NPAgo8ble AKMbL, WL NOCIe OMMeHbL 2DPaANIAHCKO-
npasogsix aKkmosg NpuHyoumenbHas coeaka moxcem Oblms NPUSHAHA NpecmynieHueM. Imo
makoice s1851eMCSL Pe3ybMamom pedhopmul npuHyUNa cydebHO20 pa3dupamenscmeda y20J108H020
npouecca, npeduiecmayroujezo 2panc0aHckomMy npoueccy. M ycmanosieHue pakma npecnynieHus He
00513ameJibHO 03HAUAeM Y2008HYH0 0MBEMCMBeHHOCMb BUHOBHO20, Y207108HOe 3AKOHO0AMEbCMB0
npedocmasJsisiem Ucmuy 803MOXCHOCMb ONPA8OAmbCsi.

Knroueswte cnoga: deiicmaue no npuHyxcdeHUo, npecmynjeHue 8 8ude NPUHYOUMENbHbLX COeNOK,
ycmauosJieHie eQUHCMBed Npagonopsaoka

Abstract. The coerced civil juristic acts with the right of revocation and the crime of forced transaction
belong to two concepts which have nothing to do with each other in the scope of civil law and criminal
law, but by analyzing the status quo of the judicial practice of he coerced civil juristic acts and the crime
of forced transaction, It can be known that the act of forced transaction violated the party’s freedom of
will protected by the civil law and the order of social transactions and the personal rights and property
rights of the parties regulated by criminal law at the same time. Therefore, even if the civil law provides
that the parties have the right of revocation and a civil compensation system, It is still unable to cover
the damage suffered by social rights and interests at the criminal level. Civil validity is not equal to
criminal legality, so whether in the state of revocable civil juristic acts or after the elimination of the
right of revocation of civil juristic acts, it may be established as a crime of forced transaction. It does
not violate the principle of the unification of legal order and the modesty of criminal law, and it is
also the embodiment of the reform of the principle of judicial trial of criminal procedure prior to civil
procedure. And the establishment of the crime does not necessarily mean the criminal responsibility
of the perpetrator, the criminal law gives the litigant the scope to be excused.

Keywords: action of coercion; crime of forced transactions; establishment; unity of legal order
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With the development of the modernization of
the rule of law, the implementation of the Civil
Code, especially the ideas of autonomy of private
law, freedom of contract, principle and honesty,
and protection of rights contained in the Civil Code,
which is increasingly integrated with other laws
based on the characteristic of the extensiveness of
social relations regulated by civil law. This has led to a
rise in a significant number of civil and criminal cross
cases in judicial practice, presenting new challenges
for the legal workers. The traditional approach of
working, which was confined to a single area of
legal regulation, no longer adapts to the new stage
of development. The transition from“civil-criminal
cross” to“civil-criminal coordination” has gradually
become a new trend in the development of the
relationship between civil and criminal.

1. The origin of the issue

A scientific grasp of judicial status arises from ef-
fective data analysis,and it is the quickest and most
effective method to research the precise application
and intersections of legislative provisions of the co-
ercive behavior and the crime of forced transaction
through the judicial decision of the people’s court.
This study investigates the association between co-
erced civil legal activity and forced transaction be-
havior by selecting and researching open cases on
the Judgment Documents network using keywords
like "coercion" and "forced transaction." Relevant data
and conclusions are drawn:

1.1. Analysis of judicial situation

Different from the previous belief that the crime
of forced transaction can only exist in the criminal
field, the author discovered that “forced transaction
crime” occurs in a significant portion of civil judg-
ments through research and analysis. Although the
judiciary will not pass judgment beyond the area of
jurisdiction, it still illustrates some problems existing
in the judicial situation.

The author conducted a search with “forced
transaction” and “coercion” as the key words. A
total of 583 civil judgments were identified on the
Judgments Document Network within the ten-year
span ranging from 2013 to 2023. The frequency of
their occurrence has shown a steady upward trend
since 2013, but it has increased dramatically since
2017, maybe as a result of the market commodities
economy’s quick growth and the public’s increased
knowledge of litigation. The number of civil
judgments peaked in 2020 at 142, although there
has been a downward trend since then, it is necessary
to take into account the trend in recent years that

1

judgment documents are not online and the impact
of the COVID-19 pandemic, so it indicates that the
overall trend have been upward. The number of
coerced transactions in the form of coercion is rising
in the market transaction, and the relationship
between it and the establishment of “crime of forced
transaction” is worth investigating.

Mumber of civil judgments from 2013 to 2023

The following information can be obtained by
carefully analyzing the 40 civil judgments in 2023, :
first, all of them occurred in contractual disputes,
of which 57.5 % were disputes over commodity
house pre-sale contracts, 10 % involving disputes
over house purchase and sale contracts, 7.5 % each
were disputes over construction contracts and house
lease contracts, and 5 % were disputes over property
service contracts, which centered on the commercial
house transaction and other related areas; Secondly,
the majority of the amounts involved—roughly
100,000 yuan—accounted for 62.5 % of the total,
the greatest amount is 72 million yuan, while the
lowest was 2,274 yuan, which shows that the social
harm of the acts involved was greater; Furthermore,
a comprehensive analysis revealed that all the
plaintiff’s lawsuit claims pointed out the fact that
the defendant had coerced the transaction, but the
defense reasons of “there is no coercion and other
facts of forced transactions” is as high as 90 % of
the cases, the cases involving whether to establish
another crime of coerced transaction accounted for
12.5 %; Ultimately, 10 % of the judgment results
determined that facts regarding forced trading could
only be identified if there were already criminal
judgments in place, otherwise can not be identified;
15 % of cases were closed on the basis of “Insufficient
evidence beyond a reasonable doubt and insufficient
to prove coercion”, judicial decisions strictly observe
the boundaries of separating civil and criminal.

In various civil judgments, the courts have
mentioned that the coerced party who has been
coerced by another person to commit a civil juristic
act against his or her true will has the right to request
the people’s court or arbitration institution to set it
aside, ' but the court will not investigate whether
a crime of forced trade or other serious crime has

Article 150 of the Civil Code stipulates that “a party or a third party has the right to request the people ‘s court or arbitration

institution to revoke a civil legal act committed by the other party in violation of its true intention by means of coercion.”
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been established, as it does not fall within the scope
of the civil law. It can be seen that there are no
particular law-making stipulation or specific judicial
cases regarding the relationship between the exercise
of the right of revocation of civil juristic acts under
duress and the establishment of the crime of forced
transaction.

However, the purpose of civil law is to protect the
legitimate rights and interests of civil subjects and
upholds social and economic order, while criminal
law aims to deter crimes and defend human rights.
There are overlap and coopetition interactions
between them, but no direct conflict. Therefore, to
a certain extent, acts that safeguard the legitimate
rights and interests of civil subjects are also fulfill
the purpose of criminal law. Thus, it is necessary to
explore the relationship between the exercise of the
right of revocation of civil juristic acts under duress
and the establishment of the crime of forced trading
to provide scientific theoretical guidance for judicial
practice.

1.2. Problem basis: The cross-competition
of forced trading behavior and coercive behavior

Prior to formally debating the paper’s argument,
it is necessary to clarify whether the act of coercion
and forced trade behavior truly constitutes a criminal-
civil conflict. In the legal provisions, the criminal
law defines forced trade behavior as the use of
violence or coercion to forcibly purchase and sale of
commodities, to compel others to provide or accept
services, to force others to participate in or withdraw
from bidding or auctions, to force others to transfer
or acquire shares, bonds or other assets of a company
or enterprise, and to force others to participate in or
withdraw from specific business activities.

And only to the extent of serious circumstances can
be included in the scope of criminal law, otherwise
it should be restricted by administrative law. While
coercion in civil law refers to the act of forcing the
other party to make an act that is contrary to the true
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intention by threatening to cause damage to the life ,
health, honor, reputation and property of the citizens
and their relatives and friends, or by threatening to
cause damage to the honor, reputation and property
of legal persons and other organizations.?

Although modern law only protects the “free will”
that it recognizes,’ the Civil Code grants the parties
the freedom to conclude contracts and expressly
provides that the contract will be revocable if the free
will is violated. So that the act of forced transaction
is included in a coerced civil juristic act in which the
free will of the perpetrator is violated, as provided
for in the Civil Code.

In terms of the relationship between coercive
and civil juristic act, first of all, when it comes to
the degree of coercion, the means of the crime of
coercion include two kinds of behavior, such as
violence and threats, there are obvious differences
under the detailed distinction, but coercion refers
to a type of behavior, violence and threats are the
lower concepts of coercion, and therefore they are
comparable.

The theory of coercion is divided into three types
according to the state and degree of coercion: the first
is generalized coercion, which is to cause others to
produce psychological fear to implement any nature
and content of the notice of the evil, but as long as the
perpetrator has carried out the act, as for the others
whether others have psychological fear is no matter;*
the second is the narrow sense of coercion, which
requires that it be sufficient to cause the victim to
commit a certain act or omission as a result of the
psychological fear created by the coercive act;® and
the third is the narrowest sense of coercion , which
requires that it be sufficient to achieve a level of
psychological fear that would suppress the other
party’s resistance.®

The degree of coercion in the academic circle
on the crime of forced trade agreed that should be
the narrowest sense of coercion, violence and threat
must reach the degree of suppressing the victim

Article 152 stipulates : Code ne of the following cases, the right of revocation is eliminated : ( a) the parties do not
exercise the right of revocation within one year from the date of knowing or should know the cause of revocation, and
the parties with major misunderstandings do not exercise the right of revocation within ninety days from the date of
knowing or should know the cause of revocation; ( b) The party is coerced and has not exercised the right of revocation
within one year from the date of termination of the coercion; [ c) After the parties know the cause of revocation, they
expressly express or give up the right of revocation by their own behavior. If the parties do not exercise the right of
revocation within 5 years from the date of the civil legal act, the right of revocation will be eliminated.”

Chen Zhi-jun. The Resolution of the Conflict between Civil Legitimacy and Criminal Illegitimacy — Taking the Effectiveness

of Fraud and Coercion as a Perspective // Journal of the Chinese People’s Public Security University (Social Science

Edition). 2014 (2). P. 147.

Journal. 2018 (3). P. 637.

Zhang Song-lun. Economic Analysis of Coercion Regime-Centering on Illegality and Sanctions // Peking University Law

Chen Hong-bing, An Wen-lu. Study on Coercion-type Crimes -- Analysis of the Crimes of Forced Transactions and Forced

Labor of Employees // Journal of Shanxi Politics and Law Institute for Administrators. 2014 (4). P. 26.

P. 283.

Zhou Hong-bo, Tian Kai. Judicial Application of Crimes against Market Management Order. Beijing : Law Press, 2005.

¢ Zhang Ming-kai. Outline of Foreign Criminal Law (third edition). Beijing : Law Press, 2020. P. 435.
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from resisting and forcing him to transact with the
perpetrator. In contrast, the definition of coercion in
civil law is perhaps more oriented towards coercion
in the narrow sense, so it can be inclusive to evaluate
the forced transaction behavior that only requires the
narrowest sense of coercion in criminal law.

Secondly, in terms of the types of behavior, the
types of forced transactions stipulated in the criminal
law only include the above five types of behaviors.
Coercive behaviors includes all civil juristic acts
carried out by the perpetrator, so the types of coercive
behaviors in the civil law include forced transaction
behavior.

Furthermore, as for the seriousness of the
circumstances, since not all threats are illegal,
otherwise the public power backed by the coercive
force of the state will become the strongest tool to
violate the freedom of will of others, therefore, even
if all threats are bound to affect the free will of the
other party, the key to the question is whether the
influence exceeds the limits prescribed by law and
constitutes a threat because of the violation of the
law.” As noted above, the criminal law only briefly
stipulates that “if a person commits... an act under
aggravating circumstances by means of violence or
threat, he shall be punished by...”, so the coercive acts
that can be regulated by the crime of forced trading
should only be limited to the forced trading behavior
with serious circumstances, which is illegal because
of their extremely serious social harm. Although the
current law and related regulations did not make a
clear definition of what is “ serious circumstances”,
it is certain that the forced transaction behavior with
serious circumstances is only a further limitation of
the scope of coercive behavior, and it still belongs to
the category of coercive behavior in civil law, they
are not inconsistent. Coercive behavior includes
forced transaction behavior, but for the convenience
of writing, the act of forced transaction is collectively
referred to as the serious forced transaction behavior
that met the requirements of criminal law and the
cross-competing parts within the scope of civil and
criminal regulations in the following.

2. Criminal-civil conflict of the crime
of forced transactions

As noted above, coercive act is inclusive of the
evaluation of forced transaction behavior. Therefore,
there must be some space between the exercise of the
rescission right of civil juristic acts under duress and

the establishment of the crime of forced transaction.
However, traditional legal theories and the general
concept of society hold that since a party enjoys the
right of revocation provided by law, the act has the
status of “legal” (even if temporarily) in civil law
whether or not he exercises its right of revocation,
the victims’ economic losses may be filled up, and
it is not subject to the regulation by the crime of
forced transaction in the criminal law. The view that
“whether the criminal law investigates the criminal
responsibility of the perpetrator does not depend on
whether a party to a civil juristic act exercises the
right of revocation” is contrary to the principle of the
unity of the legal order, the modesty of the criminal
law, and the principle of criminal procedure prior to
civil procedure, which, however, is not the case.

2.1. Not contrary to the principle
of unification of legal order

The unity of the legal order means that there is
no contradiction in the legal order constituted by the
fields of law such as the Constitution, criminal law,
civil law, and so on. The interpretations of the various
fields of law should not be in conflict with each other.®
Among the several types of contradictions existing in
the legal order, avoiding normative contradictions
is the key point in dealing with criminal and civil
cross cases. The so-called normative contradiction
means that the content of legal norms in different
jurisdictions is in conflict, a concrete or abstract act
is required and not required, or prohibited and not
prohibited, or completely required and prohibited,
or being required at the same time in an incongruous
manner in the legal order.

That is, a certain mode of behavior is
simultaneously lawful and unlawful.’ The
perpetrator’s conduct of forced transactions may
violate the crime of forced transaction stipulated
in criminal law on the one hand; it may apply the
revocable system due to the provisions of civil law
on the other hand. At this time, the normative
application of forced transaction behavior appears the
normative contradiction between the laws of different
departmental laws.

The solution of the contradiction of criminal and
civil norms depends on the judgment of the illegality
of the behavior. The contradiction of criminal and
civil norms in the scope of the competition of
forced transaction behavior focuses on : The forced
transaction behavior that conforms to the constitutive
elements of the crime is considered to be a legitimate
behavior in the civil law, so whether the legitimacy of

7" Zhang Song-lun. Economic Analysis of Coercion Regime-Centering on Illegality and Sanctions // Peking University Law

Journal. 2018 (3). P. 639.

8

the starting point // Legal Forum. 2022 (6). P. 101.

9

P.197—211.

Chen Xi-zhen. Illegality from the perspective of the unity of legal order — taking the criminal and civil cross cases as

Carl Engisch. [Germany] An Introduction to Legal Thinking. Translated by Zheng Yong-Lliu. Beijing : Law Press, 2004.
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the behavior should also be affirmed in the criminal
law, that is, whether the civil juristic acts considered
to be effective in the civil law should also affirm
the legitimacy of the behavior in the criminal law.
There are different opinions on the issue of illegality
judgment in the relationship between civil law and
criminal law in the academic circles, mainly the
controversy of the monism of illegal, the relativity of
illegality and the pluralism of illegal.

The monism of illegality is divided into strict
monism of illegality and moderate monism of
illegality. The former advocates that the judgment of
illegality of the same behavior should be consistent in
various departmental laws, and acts that are judged
to be illegal in other departmental laws cannot be
prevented from breaking the law in criminal law, and
vice versa, both should have a unified understanding
of illegality."

In other words, if the forced transaction is
established in the civil law through the revocable
system, then the legal act in the civil law should
also be legal in the criminal law, and the unified
evaluation of the illegality of the act should be
maintained. Generally speaking, criminal law is an
absolute subordinate and dependent relationship
to civil law, but this extremely formal judgment
ignores the substantive nature of illegality and the
particularity of criminal illegality, which has been
abandoned by the academic community.

The latter believes that although illegality is
unified in the whole legal order, there are categories
and levels of its manifestations, even if it is illegal in
other fields of law, it may also lack the corresponding
quality and quantity of illegality required to initiate
the effect of criminal law in this field."* Therefore, it
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advocates that “criminal illegality is equal to general
illegality plus punishable illegality”, but what is “ the
degree of quality and quantity that criminal illegality
should reach ”, the theory does not give clear criteria
for judgment. The relativity of illegality argues that
each legal norm has different purposes, so each legal
field is independent and does not affect each other,
and the existence of illegality should be judged on
the basis of teleology.

Whether the act of forced transaction is valid in
civil law absolutely does not affect the judgment of its
illegality in the criminal law. However, some scholars
believe that if the relativity of illegality is adopted
means that “extremizing the independence of the
application of norms, conceals the possible conflict
of purposes between criminal norms and civil norms,
induces the risk of the purpose of civil law norms being
overhead, and causes damage to the legal order.”**

It means that the coerced person can completely
request the person who commits the forced
transaction to be prosecuted at any time (especially
not exercising the right of revocation after the
scheduled period or giving up exercising the right
of revocation ), so that he can establish a crime and
accept the penalty, thus the coerced person not only
obtains the benefits, but does not have to bear the
liability for breach of contract. The theory of illegal
pluralism advocates the judgment of substantive
illegality, which holds that the purpose and effect of
law in various fields are different, so the evaluation
of the illegality of law in various departments is also
different. The evaluation of the illegality of criminal
law must be based on whether it has the substantive
illegality that is worthy of punishment," rather than
being controlled by civil law.

Strict monism of the Moderate monism of the illegality The relativity The pluralism of
illegality of illegal illegal
Clyll.legal, v v x (nnecessarily) v
criminal legal
Civil legal, .
Criminal illegality ) x (unnecessarily) v v

Therefore, the author supports the pluralism of
illegal and should take the substantive illegality as the
criterion of judgment. First of all, it must be clarified
that the illegal pluralism is not a violation of the unity
of the legal order. It advocates that the classification of

departmental law is based on its different normative
purposes. From the selection of legal means, the
determination of the adjustment object to the specific
operation of each departmental law can’t be separated
from the guidance of the normative purpose.

' Yamaguchi: General Introduction to Criminal Law. Third edition. Translated by Fu Li-ging. Beijing : China Renmin

University Press, 2018. P. 187.

"' Chen Xi-zhen. llegality from the perspective of the unity of legal order — taking the criminal and civil cross cases as

the starting point // Legal Forum. 2022 (é). P. 103.

"2 Chen Shao-ging. The solution to the cross-substantive problem of civil and criminal law — the development of "legal

effect theory"” // Law Research. 2020 (4). P. 79.

¥ Maeda Yayoung. [Japan] Lecture Notes on the General Theory of Criminal Law. Sixth edition. Translated by Zeng Wen-ke.
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The normative purposes of civil law and criminal
law are naturally different. There is no logical and
systematic contradiction between criminal illegality
and civil illegality, which is only a false contradiction
to the unity of the legal order rather than a
substantive contradiction. Therefore, the judgment of
the civil law on the illegality of the forced transaction
behavior is only a denial that the behavior does not
conform to the civil law to protect the perpetrator ‘s
right to freedom of will, and there is no preemptive
constraint condition on whether the criminal law will
regulate it. If the forced transaction has the validity
of civil law because the coerced person gives up the
right of revocation or has not yet decided to exercise
the right of revocation, the non-violation of civil
does not prevent the criminal law from judging the
substantive illegality of the act. As long as the forced
transaction violates the legal interests protected by
the crime of forced transaction and has serious social
harmfulness, the criminal law can regulate it, civil
legality is not equal to criminal legality.

2.2. Without violation of the modesty
of criminal law

The modesty of criminal law, also known as the
complementarity of criminal law, means that the
criminal law should control the scope and degree of
punishment according to certain rules, that is, where
the application of other laws is sufficient to suppress
a certain illegal act and protect the legitimate
rights and interests, it should not be stipulated as a
crime ; where the application of lighter sanctions is
sufficient to curb a certain criminal act and protect
the legitimate rights and interests, heavier sanctions
should not be prescribed."

The traditional view holds that civil juristic acts
committed under duress are entitled to cancellation
under civil law. As a result, once the actor exercises
this right, his rights can be restored, and since civil
law establishes a system for compensating damages,
the loss of the coerced party can be fully covered
by civil law. The compelled party may still get the
corresponding consideration in accordance with the
contract, even if they decide to carry out the terms of
the initial forced transaction without using their right
of revocation. This will prevent them from losing their
ownership interest.

The crime of forced transaction is a crime set by
the criminal law to punish the behavior that disturbs
the market order and to protect the personal and
property of the counterpart. Therefore, if the rights of

the parties have been compensated, it cannot be said
that it will cause the disorder of the market trading
order and damage to the person and property of the
counterpart. Otherwise, if the perpetrator has to bear
criminal responsibility after compensating for the
loss, the scope of the regulation of the criminal law
is obviously expanded, which violates the modesty
of the criminal law.

According to this view, the application of civil law
norms should be considered first when dealing with
all criminal and civil cross-cases. Only when there
are no relevant provisions in civil legal norms can
the relevant provisions of criminal law be applied,
otherwise it is contrary to the principle of modesty
of criminal law. However, this is not the case. The
essence of the modesty of criminal law is that if the
basic legal norms such as civil law can be effectively
regulated and achieve better legal effects, then the
application of criminal legal norms has no meaning,
and will only increase the burden of the courts and
parties." They are not equivalent. The fact that the
application of civil law can effectively regulate and
achieve better legal effect does not mean that the
absolute priority of application of civil law.

Therefore, when the application of civil law and
other relevant legal norms still fails to achieve the
expected legal effects and cannot effectively protect
the infringed legal interests, it is necessary to regulate
with criminal law in order to provide comprehensive
protection for the infringed legal interests, which
will realize the purpose of the criminal law. The
core value orientation of civil law is the individual
standard, centering on the protection of individual
rights. ; the core value of the criminal law is the social
standard, with the protection of social order as the
center.'®

The so-called revocable in civil law is relative
to the coerced person. The personal interests of
the coerced person can certainly be compensated
based on the revocation system, but the person who
commits coercive acts also seriously undermines
the normal and fair trading order of the market
because of the transaction against the will of others
at the social level. In practice, many coerced people
often choose to carry out the coerced transaction
or behavior because they may suffer greater loss
of interests or cannot effectively revoke, but it is
difficult to say that the order of the trading market is
really not damaged.

When a certain degree of seriousness is reached,
the simple civil revocation system is not enough to

' Zhang Ming-kai. On the Modesty of Criminal Law // Studies in Law and Business-Journal of Economics Law. 1995 (4).

P. 55.

'S Zhang Hong-chang. Research on the Modesty of Civil and Criminal Cross Cases under the Integration of System and
Problems // Journal of People ‘s Public Security University of China (Social Science Edition). 2023 (4). P. 18.

'® Chen Zhi-jun. The Resolution of the Conflict between Civil Legitimacy and Criminal Illegitimacy — Taking the Effectiveness
of Fraud and Coercion as a Perspective // Journal of the Chinese People’s Public Security University (Social Science

Edition). 2014 (2). P. 128.
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make up for the losses suffered by the parties and
the damage to the social order. Therefore, if it is not
regulated by the crime of forced transaction, it is to a
certain extent that the person who commits coercive
acts will escape the sanctions of the law and damages
the authority and dignity of the law. Civil revocation
and civil compensation cannot fill the “guarantee” in
the sense of criminal law.

2.3. Conform to the reform of the judicial
procedure principle of criminal proceedings
prior to civil proceedings.

There has always been a dispute over the choice
of litigation procedure between “criminal procedure
prior to civil procedure” or “civil procedure prior to
criminal procedure” in criminal and civil cross cases.
Initially, in the field of economic crime and contract
disputes, the principle of “criminal proceed prior to
civil procedure” has been given priority to avoid the
omission of the punishment of criminal acts that dam-
age the interests of the state or unspecified majori-
ty. In the case of Tian Yongxin housing sale contract
dispute, Tian Yongxin and Xixiakou company signed
a housing sale contract first, Tian Yongxin timely pro-
cessed the property ownership certificate and decora-
tion after the delivery of the purchase amount.

However, in order to obtain greater benefits, Tian
Wenke, an employee of Xixiakou Company, adopted
violence and threats such as issuing announcements
and committing scolding and harassment, forcing
the victim Tian Yongxin to surrender the ownership
of the house he had already purchased at a very low
transaction price, and sold the house to the unwitting
Tian Berlin at a market price. After the incident, the
People’s Procuratorate of Rongcheng first initiated
criminal proceedings against Tian Wenke on the
grounds that he may constitutes the crime of forced
trading.

After reviewing the facts of the case and relevant
evidence, the court determined that the defendant
Tian Wenke constituted the crime of forced trading
and imposed a penalty on him. After reviewing
the facts of the case and relevant evidence, the
court determined that the defendant Tian Wenke
constituted the crime of forced trading and imposed
a penalty on him. Then in the subsequent civil
proceedings, based on the trial result of the criminal
judgment, the court determined that the fact of
forced trading existed in Xixiakou Company, which
was a "coercive act" within the scope of civil law
regulation and could apply the voidable system of
"coerced civil juristic acts", and the plaintiff Tian
Yongxin recovers the house loss from the defendant
Xixiakou Company.'”

Xy CsioBaHb
Cpenku, coBepLUEHHbIE NOA BNUAHVEM 06MaHa UM yrpo3:
COOTHOLLEHWE YroN0BHOr0 U rpaXKaaHCcKoro npasa

It can be seen that in judicial practice, the court
believes that the exercise of the right to revoke
coercive acts and the establishment of the crime
of forced trading are issues that belong to two
different jurisdictions. The commitment of criminal
responsibility and civil liability can coexist and
it is not contrary, but it is necessary to follow the
trial principle of “criminal procedure prior to civil
procedure”, otherwise it is not enough to determine
the existence of forced trading facts.

In addition to the influence of the “heavy sentence
thoughts”, the practice community’s support for the
judicial principle of “criminal proceed before civil
proceed” is based more on the difference in the
standard of review between the criminal and the civil
and on the res judicata of the effective judgement. In
the civil review procedure, the standard of probative
force of evidence adopts a high probability standard,
which only needs to make the judge form an inner
conviction that a certain fact is highly likely to
have occurred. However, the standard of proof in
criminal proceedings is “ the facts of the case are
clear, the evidence is irrefutable and sufficient, and
all reasonable doubts are excluded.”

Therefore, there is a misunderstanding in the
practice community: as long as the facts of the
case determined by criminal proceedings must be
unquestionable facts, which can be directly used
as the basis for civil trials in civil litigation without
wasting litigation resources to prove again. However,
the normative purposes of criminal law and civil law
are different. In the case of criminal and civil cross,
the trial stage mainly judges whether it belongs to the
same fact or the same legal relationship.'®

“The same fact” is not equal to “the same legal
fact” or “the same legal relationship”, the same fact
refers to the specific factual behavior carried out
by the same party, which is not different from the
different evaluation subjects. The same legal facts
and the same legal relations refer to the facts and
relations which are extracted from the same facts
and adjusted by civil law, criminal law and other legal
fields because of their different normative purposes,
different jurisdictions are concerned with different
legal facts.

Specific to the case of forced transaction, that is,
civil law and criminal law are concerned with the
basic fact that the perpetrator has committed a forced
trading behavior, but civil law evaluates the coercive
act that destroys the free will of the individual and
judges whether the act is applicable to the system
of coerced civil juristic acts in civil law; the main
evaluation of the criminal law is whether the behavior
meets the requirements of the crime of forced

' Tian Yong-xin v. Tian Bo-lin house sale contract dispute appeal case, Weihai Intermediate People’s Court of Shandong

Province (2022) Lu 10 civil and final judgment No. 2944.

'8 Li Zhao-yong. A Normative Approach to the Execution of Civil Cases under Under the Cross Between Criminal and

Civilian Conditions // Prople’s Judicature. 2023 (25). P. 93.
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transaction to damage the fair competition order of
the market and to the extent of seriousness of the
circumstances, and whether it meets the constitution
of the crime.

Therefore, there is no trial based on the same
legal fact or the same legal relationship in the case
of criminal and civil cross. If we want to ensure the
freedom of the will of the counterpart and maintain
the fair competition order of the market, so as to
achieve the balance protection of national interests
and personal rights and interests, we should adopt
the trial principle of “civil and criminal parallel”,
civil trial and criminal trial do not interfere with each
other and are independent of each other.

As for the claim that civil trial should follow the
res judicata of criminal judgment, it is even more
nonsense, because their jurisdictions are different,
the facts and legal relations examined are different,
and the legal interests protected are different, which
does not meet the preemptive constraint conditions
for the application of res judicata. In addition, “The
Summaries of the National Conference for Work of
Courts on the Trial of Civil and Commercial Cases”
issued in 2019 has proposed that civil and commercial
cases and criminal cases should be considered
separately. The trial principle has changed from
“criminal proceed prior to civil proceed” to “criminal
and civil parallel”, and has gradually become a new
guiding principle for the trial of criminal and civil
cross-cases. Therefore, the revocation of coercion
in the field of civil law and the determination of the
crime of forced transaction in the field of criminal
law can be carried out at the same time, and they are
not contradictory.

3. Exercise of the right of revocation does
not affect the establishment of the crime
of forced transaction

Taking the time of whether the right of rescission
is eliminated as the node, it is divided into the civil
juristic acts under duress after the elimination of the
right of rescission and the civil juristic acts under
duress that is still in the revocable state. The former
refers to the party exercise of the statutory right of
rescission, does not exercise the right of rescission
during the statutory scheduled period, or abandons
the exercise of the right of rescission based on various
factors after being coerced; the latter means that

the party has not exercised the right of revocation
or chosen to perform the coerced contract after the
implementation of the coercive behavior and within
the statutory scheduled period, so that the coercive
behavior is in a revocable state. At this time, the final
effect of the civil juristic act under duress is in a state
of uncertainty. However, no matter what state the
coerced civil juristic acts is in, it does not affect the
establishment of the crime of forced transaction.

3.1. Elimination of the right of revocation
does not affect the establishment of the crime
of forced transaction

The key to solve the problem of criminal and civil
cross of forced transaction behavior lies in the evalu-
ation of its criminal illegality and the judgment of its
civil validity. Civil legal relationship is based on equal-
ity and voluntoriness, focusing on the autonomy of
will and the protection of the interests of the parties.
And what it maintain is more a kind of distributive
justice, which only requires the balance of the inter-
ests of the parties. Therefore, the civil illegality is only
judged in form rather than in substance at a certain
extent."” It is legal and effective as long as the civil
juristic acts carried out by the perpetrator does not
violate the mandatory provisions of the law. However,
the mandatory provisions of effectiveness are differ-
ent from the mandatory provisions of management.

For example, Article 15 of the “Guiding Opinions
on the Relevant Issues concerning the Trial of
Contract Dispute Cases in Civil and Commercial
Matters under the Current Situation” issued by the
Supreme People’s Court stipulates that violation of the
mandatory provisions of management does not affect
the effectiveness of the contract, no does it mean that
it is an obstacle to its substantive illegality.*

It can be seen that the law still holds a negative
evaluation of forced transaction behavior, but it
stipulates such behavior as effective under the
balance of interests, and the syllogistic logical
reasoning method of “elimination of the right of
revocation-validity of the contract-legality of forced
transaction behavior” confuses the relationship
between the validity of the contract and the legality
of the behavior, which can easily lead to a major
misunderstanding of “effective is legal, legal is
effective”, and bring reverse fluctuations to the
market economy.

It can be seen that civil validity is not equal to
civil legality, civil legality is not equal to criminal

' Wang Zhi-xiang. On the Relationship between the Exercise of the Right to Cancel Civil Legal Acts under Duress and the
Establishment of the Crime of Forced Transaction // Journal of Law Application. 2023 (3). P. 60.

20 Article 15 of the Guiding Opinions on the Relevant Issues concerning the Trial of Contract Dispute Cases in Civil and
Commercial Matters under the Current Situation: The people’s court shall pay attention to the distinction between
effective compulsory provisions and managerial compulsory provisions in accordance with the provisions of Article
14 of the Interpretation of Contract Law (I1)." If a compulsory provision of validity is violated, the people’s court shall
determine that the contract is invalid; If a compulsory administrative provision is violated, the people’s court shall,
taking into account the intent of laws and regulations, determine its effectiveness in light of the specific circumstances.”
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legality, and the validity of coerced civil juristic acts
in civil law is not directly related to its illegality in
criminal law. Therefore, when the revocation right is
eliminated, the forced transaction behavior has the
validity of the civil law and the parties should perform
the contractual obligations in accordance with the
relevant provisions, but the validity it presents is only
a formal legitimacy, neither criminal law nor civil law
acknowledge its substantive legitimacy.

The forced transaction behavior is fundamentally
an illegal act that violates the will of the parties and
disrupts the market order, so the effectiveness in the
civil law does not hinder the illegality of the criminal
law, which can be regulated by the crime of forced
transaction. Article 12 of the Supreme People’s Court
Provisions on the Law Application in the Trial of
Private Lending Cases provides that “A private loan
contract does not be certainly null and void if the
borrower or lender’s lending behavior is suspected
to be a crime, or if a judgment has already taken
effect determines that it constitutes a crime, and the
parties bring a civil lawsuit.” Therefore, there is no
contradiction between the validity of the contract
caused by forced transaction and the crime of the act,
and the elimination of the right of revocation does
not affect the establishment of the crime of forced
transaction.

This not only means that the legal effect should
not be used as the criterion for judging the illegality
of an act, but also that the application of one of the
two laws should not be sacrificed when the criminal
law and civil law appear to be in conflict.* If only the
revocable system of civil law is applied without the
application of criminal law, the person who carries
out the coercive act will be lucky thinking that even
if the party claims the right to the court, the court
will only revoke the act and return the interests
obtained to the party, and there is no room for the
perpetrator to damage the interests, which may lead
to the proliferation of coercive acts in practice.

If only the criminal law is applied for regulation,
the perpetrator is only punished by fixed-term
imprisonment or criminal detention and fined
when the criminal norms are involved in forced
transactions, and the loss of the interests of the
coerced person is not filled, which is not conducive
to the protection of the victim ‘s property rights
and interests. Applying civil law and criminal law
to remedy at the same time is not only conducive to
the general preventive purpose of deterring ordinary
people from implementing forced transactions and
the special preventive purpose of punishing criminals,
but also can effectively safeguard the legitimate

Xy CsioBaHb
Cpenku, coBepLUEHHbIE NOA BNUAHVEM 06MaHa UM yrpo3:
COOTHOLLEHWE YroN0BHOr0 U rpaXKaaHCcKoro npasa

property interests of the parties and carry out civil
secondary remedy on a criminal basis.

Therefore, when individual private rights and
social welfare suffer damage at the same time, it is
necessary to regulated with civil law and criminal
law to deny the substantive legitimacy of civil
juristic acts under duress at the legal level after the
elimination of the right of revocation, and make it
establish the crime of forced transaction, which is
more conducive to the comprehensive protection of
the legitimate rights and interests of the parties and
social transaction order.

3.2. The right of revocation has not been
eliminated does not influence the establishment
of the crime of forced transactions

For the protection of personal interests, the
civil law gives the party under duress the right of
revocation to decide the effectiveness of the coercion.
Since the needs of social and economic development
make the coerced person unable to sleep on the power
forever, so the right of revocation will be eliminated if
the coerced person exercises the right of revocation,
the validity or invalidity of the civil juristic act does
not affect the establishment of the crime of forced
transaction.

However, if the parties have not yet decided
whether to exercise the right of revocation within
the statutory scheduled period, the effect of the act
is still unclear, but it does not mean that the civil
juristic act is invalid, and the contract that forces the
transaction at this time can be said to be “effective”
to some extent. When in the revocable state, the civil
illegality does not affect the determination of the
criminal illegality, even if the contract is recognized
as valid, which prevents is the illegal of the validity
of the contract rather than the violation of the forced
transaction itself.

Not exercising the right of revocation in the
scheduled period is mistake to convert the factors that
affect the validity of the contract into the criteria that
affect the judgment of the illegality of the contract,
that is, the scheduled period has retrospective effect
on the evaluation of illegality. But the law does not
have retroactivity is “the basic guarantee of the
stability of the law and the people’s trust interests,
and therefore an indispensable and important
connotation of the modern rule of law principle”.*

The judgment of the illegality of the forced
transaction itself depends on whether the coerced
person exercises the right of revocation during the
exclusion period, which undoubtedly violates this
legal principle. The forced transaction reaches severity

' Wen Xing-jian. Research on the Way to Solve the Entity Problem of Criminal and Civil Cross — Based on the "Shuai Ying
Fraud Insurance Case” // Criminal Law Review. 2019 (1). P. 656.
22 Yang Deng-feng. The retroactivity of Civil and Administrative Judicial Interpretations // Chinese Journal of Law. 2007 (2).

P. 63.
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so that it is regulated by criminal law has nothing to
do with whether the act is in a revocable state.

And fundamentally, the civil juristic act in the
revocable state and the civil juristic act eliminated by
the revocable right are essentially the same, which is
a state of validity that the law gives legal and effective
status to the illegal act. Starting from the act of forced
transaction itself, the civil law also holds a negative
attitude towards it, giving the parties the right to
choose the legal effect independently just in order
to maintain the safety and order of the transaction,
but prior to this, it is not invalid.

On the one hand, the crime of forced transaction
in criminal law punishes the behavior of forced
transaction in order to maintain the order of social
transaction, and on the other hand, its to prevent
the recurrence of such behavior. If only the forced
transaction with the elimination of the right of
revocation is regulated by criminal law, and believe
that the illegality of the forced transaction itself is
denied just because the parties have not yet chosen
whether to exercise the cancellation right after the
implementation of the forced transaction, it will
undoubtedly seriously limit the scope of criminal
law regulation, and make the premise of whether
the criminal law punishes the criminal is based on
the free will of the parties, which will make a result
that more people can use this as an excuse to commit
crimes and evade legal investigation.

What’s more, since the maximum scheduled
period of the coerced act is one year, it is impossible
to carry out criminal investigation of the coerced act
when the ultimate effect of the coerced act is in the
state of “pending”, which will lead to the failure of
timely and effective investigation and prosecution of
the case involving the crime of coerced transaction
and resulting in the waste of judicial resources.”

Even from the perspective of infringed legal
interests, because the emphasis and purpose of civil
law and criminal law is different, the abstract social
legal interests should be maintained even if the
specific interests damage are filled in, and there is
no conflict in remedying it from two legal fields. As
long as the actor implements the fact of coercing the
counterpart to trade, whether the coerced person
exercises the right of revocation through the civil
legal system or not, it will not affect the illegality of
the act, that is, it does not affect the establishment of
the crime of forced transaction.

It is necessary to explain that the establishment
of the crime of forced transaction does not mean the
criminal responsibility of the perpetrator. Regardless
of the current popular three-class crime constitution
theory of German criminal law and Japanese criminal
law or the traditional four-element crime constitution
theory in China, there are other possibilities to cut off
the criminal responsibility of the perpetrator even if
the criminal behavior conforms to the form of crime
constitution elements. There is a typical hierarchical
relationship between illegality and responsibility.
Illegality exists independently of responsibility. It only
establishes the crime of forced transaction in the sense
of criminal law regulation, which does not mean the
exact criminal responsibility of the perpetrator.

Conclusion

The law gives the coerced parties the right of choice
based on the need for balance of comprehensive
interests. However, no matter the coerced civil juristic
act eliminated by the right of revocation or a coerced
civil juristic act in a revocable state, it is essentially
a state of effectiveness in which the law gives legal
and effective status to the illegal act. Although it is
effective and legal in form, it does not mean that it is
legal in nature. Forced transactions within the scope
of criminal and civilian regulation violate the will
freedom of the parties, destroy the fair market trading
order and the personal rights and property rights of
the parties, which is actually the embodiment of
lawless law and the negative evaluation from the
criminal law and civil law.

Therefore, the civil law entrusting the parties with
the right to cancel and the criminal law establishing
the crime of forced transaction for forced transaction
do not violate the unity of legal order and the modesty
of criminal law, but also reflect the reform of the
judicial procedure trial principle of criminal procedure
prior to civil procedure, and they can be parallel.
Starting from the actual judicial practice of the crime
of forced transaction and the revocable civil juristic
act, it is more helpful to fundamentally understand
the overlapping and competing relationship between
them. The forced transaction behavior of the
cross-competing parts in the scope of criminal and
civil regulation can establish the crime of forced
transaction while applying the revocable system.

2 Wang Zhi-xiang. On the Relationship between the Exercise of the Right to Cancel Civil Legal Acts under Duress and the
Establishment of the Crime of Forced Transaction // Journal of Law Application. 2023 (3). P. 63.

HOHKuP



Caenku, COBEPLUEHHbIE N0 BAUAHUEM 0bmaHa uim yrpos:
COOTHOLLEHWE YroN0BHOr0 U rpaXKaaHCcKoro npasa

REFERENCE

1. Carl Engisch. [Germany] An Introduction to Legal Thinking. Translator: Zheng Yong-Lliu. Beijing : Law Press,
2004.

2. Chen Hong-bing, An Wen-lu. Study on Coercion-type Crimes — Analysis of the Crimes of Forced Transactions
and Forced Labor of Employees // Journal of Shanxi Politics and Law Institute for Administrators. 2014 (4).

3. Chen Shao-ging. The solution to the cross-substantive problem of civil and criminal law — the development
of "legal effect theory” // Law Research. 2020 (4).

4. Chen Xi-zhen. Illegality from the perspective of the unity of legal order — Taking the criminal and civil cross
cases as the starting point // Legal Forum. 2022 (6).

5. Chen Zhi-jun. The Resolution of the Conflict between Civil Legitimacy and Criminal Illegitimacy — Taking
the Effectiveness of Fraud and Coercion as a Perspective // Journal of the Chinese People’s Public Security
University (Social science edition). 2014 (2).

6. Li Zhao-yong. A Normative Approach to the Execution of Civil Cases under Under the Cross Between Criminal
and Civilian Conditions // Prople’s Judicature. 2023 (25).

7. Maeda Yayoung. [Japan] Lecture Notes on the General Theory of Criminal Law. Sixth edition. Translator : Zeng
Wen-ke. Beijing : Beijing University Press, 2017.

8. Wang Zhi-xiang. On the Relationship between the Exercise of the Right to Cancel Civil Legal Acts under Duress
and the Establishment of the Crime of Forced Transaction // Journal of Law Application. 2023 (3).

9. Wen Xing-jian. Research on the Way to Solve the Entity Problem of Criminal and Civil Cross — Based on the
"Shuai Ying Fraud Insurance Case" // Criminal Law Review. 2019 (1).

10. Yamaguchi: General Introduction to Criminal Law. [Japan] Third edition. Translator: Fu Li-ging. Beijing :
China Renmin University Press, 2018.

11. Yang Deng-feng. The retroactivity of Civil and Administrative Judicial Interpretations // Chinese Journal of
Law. 2007 (2).

12. Zhang Hong-chang. Research on the Modesty of Civil and Criminal Cross Cases under the Integration of System
and Problems // Journal of People ‘s Public Security University of China (Social science edition). 2023 (4).

13. Zhang Ming-kai. On the Modesty of Criminal Law // Studies in Law and Business-Journal of Economics Law.
1995 (4).

14. Zhang Ming-kai. Outline of Foreign Criminal Law. Third edition. Beijing : Law Press, 2020.

15. Zhang Song-lun. Economic Analysis of Coercion Regime-Centering on Illegality and Sanctions // Peking
University Law Journal. 2018 (3).

16. Zhou Hong-bo, Tian Kai. Judicial Application of Crimes against Market Management Order. Beijing : Law
Press, 2005.

o7 20 K




Y0J10BHOE [1PABO

[lpuynHbI 1 Mepbl 60pbObI C HACUNLCTBEHHBIMU NPECTYNIEHNAMM B WKONAX KuTas
On the Current Situation, Causes and Management Countermeasures
of Violent Crimes in Schools in China

Tio Yxyuxy,

UXKYHHAHbCKMI YHUBEPCUTET 3KOHOMUKY U NpaBa —

Pumckuit yuusepcuter Canvenua, GakynbTer npasa U 3koHOMUKK, KuTaii
e-mail: zhuzhu9910@outlook.com

Liu Zhuzhu,

Zhongnan University of Economics and Law —

Sapienza Universita di Roma, School of Law and Economic, China
e-mail: zhuzhu9910@outlook.com

© Jiio Uxyuxy, 2024

DOI: 10.17803/2587-9723.2024.7.092-099

AnHomauusi. B nociednue 200bL npobaema npecnmynHocmu cpedu Heco8epuleHHONeMHUX, 0COOEHHO
npobJiema HacuibCmMeeHHbIX NPeCMynieHUll 8 CmyOJeHUecKUuX 20po0Kax, cmaxHosumcs ece boJee
aKmyanbHoll U 8bl3bleaem 03aboueHHOCMb 00wecmaeHHocmu. K HacunbcmeeHHbIM NpecmynieHuUsM
8 KaMMNycax NpUMeHUMO 8bipadceHue: «O0UH HEOCMOPONCHDLI Waz Mojcem NpuUBecmu K NPpou2pbLuLy
8cez0». DMOo cepbe3Ho yepoxcaem 6e30nacHOCmMU NPOXCUBAIOUWUX 8 KAMILYCe, 0aXce 0KA3bleaem 3Hd-
yumesibHoe 8AUSIHUE HA usuueckoe U ncuxuueckoe 300p08be HECO8EPUIEHHONEMHUX U CMAOUb-
HOCMb CUCMeEMbL COUUANBbHO20 0becneueHust. [Toamomy 8ce ciou obwecmaa 00NHCHbL YOeasms amotil
npobaieme 60bULIOE BHUMAHLUE.

B danHoll cmambe paccMampuaromcst NpecmynieHusl, C8sI3aHHble ¢ HACUIUEM 8 WKOJe, U MePbl NO
ux npedomepaweHUr0, AHAAUZUPYIOMCS COOMB8eMCcmayuds AUmepamypa 8 Cmpate u 3a pybexcom,
HayuHble uccnedo8aHus U CydebHAs NpaKmukd.

B cmamube maxaice uccaedyomes npupodd U NPUHUHbL HACUIbCMB8EHHbIX NPeCMYNJeHUL 8 WKOLAX,
aHanusupyemcst HeobxoduMocms npedomMepalieHUs. HacUibCMEeHHbIX NPecmynieHUll 8 WKONAX, d
maxkyce 060CHOBbIBArOMCS cOOMBemcmayuje puduueckue peKoMeHOauuu no npedomepaueHuU
HACUWIbCMBEHHbIX NPeCMyNJIeHUll 8 WKOIAX.

Kntoueebvle c108a: HacuibcmeeHHble NPeCMyNieHUs 8 WKOJe, NPeCIMYNHOCMb cpedU HeCO8epUIEHHO-
JIEMHUX, MeKyWas cumyayus, NpuuuHbsl, mepsbl 60pbobl

Abstract. In recent years, the problem of juvenile crime, especially the campus violence crime has
become increasingly prominent, and has become a hot issue of public concern.

The problem of campus violence crime can be described as "one careless move will lose the whole
game", which has seriously threatened the campus security, and even has a significant impact on the
physical and mental health of minors and the stability of social security. Therefore, it must be paid
high attention by all walks of life in the society.

This topic in order to solve this problem, the impact on the attribution of school violence crime and
prevention countermeasures are studied, the related literature at home and abroad research and
practice, on the basis of combining with the judicial practice of campus violence governance at home
and abroad, through to the campus violence causes properties of carding, analysis the harm of campus
violence, school violence crime prevention and control countermeasures, thus effectively preventing
school violence crimes do for the society from all walks of life make recommendations.

In this article, we analyze the nature and causes of violent crimes in schools, analyze the necessity of
preventing violent crimes in schools, determine the harmful effects of violent crimes in schools according
to the current situation and development trend of violent crimes in schools, and provide correspond-
ing legal suggestions for preventing violent crimes in schools, in order to purify the environment for
healthy growth of minors and better protect the legal rights of minors, and hope to contribute to the
implementation of effective prevention of violent crimes in schools for all sectors of society.
Keywords: Violent crime in school, Juvenile crime, Current situation, Causes, Measures to control
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I. The current situation of violent crimes
in schools in China

(I) The concept of violent crimes in schools

1. The concept of campus violence

Campus violence is a generic term that applies
to students who are subjected to violence by other
students on campus or who seriously threaten
to affect their physical and mental health. School
violence is a very serious phenomenon that is
inevitable in both domestic and international
environments, and it takes on different forms and
qualities as society continues to progress. As the most
critical place for students to grow and learn, and the
primary place for cultivating students’ outlook on
life, worldview and values, the existence of school
violence seriously affects students’ physical and
mental health, and has an incalculable negative
impact on students’ physiology and psychology, so
it is important to explore the phenomenon of school
violence and analyze its causes. It is important to
apply a scientific approach to school violence to
clarify, apply effective prevention methods and
control a reasonable punishment system to provide
a safe and comfortable learning environment for
students, which is conducive to their physical and
mental health and the formation of a good outlook.

2. Campus violence crimes

According to Article 13 of the Criminal Law
of the People’s Republic of China, "All acts that
endanger the sovereignty, territorial integrity and
security of the state, split the state, subvert the
people’s democratic dictatorship and overthrow the
socialist system, disrupt the social and economic
order, infringe on state-owned property or property
collectively owned by the working masses, infringe
on the property privately owned by citizens, infringe
on the personal rights of citizens, the democratic and
other rights, and other acts that endanger society and
are punishable by criminal penalties in accordance
with the law are crimes, but if the circumstances are
significantly minor and not harmful, they are not
considered crimes."

Combined with Article 38 of the Law of the
People’s Republic of China on the Prevention of

== Warrant @rest
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Juvenile Delinquency, which covers acts committed
by minors that have criminal law provisions but are
not subject to criminal punishment because they
are under the legal age of criminal responsibility, as
well as acts that seriously endanger society, it follows
that the crime of school violence is a crime under
Chinese criminal law, which includes physical and
psychological violence committed by the perpetrator
against teachers and students, property owned by
the school or teachers and students, and It includes
violent acts committed by the perpetrator against
teachers and students, violent acts committed
against the school or property owned by teachers and
students, and violent acts committed by teachers and
students against members of the community, usually
manifested in the crimes of robbery, intentional
injury, and provocation and nuisance, etc.

(II) Manifestations of violent crimes in schools

Combined with the data provided in the White
Paper on Prosecution Work for Minors (2014—
2019) released by China’s Supreme Prosecutor on
June 1, 2020, the analysis reveals the following man-
ifestations of the current situation of violent crimes
in schools in China:

1. The overall situation of violent crimes in schools
is stabilizing and improving, with the number of
crimes decreasing year by year. Since the inclusion
of statistics in 2017, the procuratorial authorities have
approved arrests and prosecuted campus bullying
and violent crimes in a downward trend, with 4,157,
2,785 and 1,667 approved arrests from 2017 to 2019,
down 33.00 % and 40.14 % respectively, and 5,926,
4,590 and 2,914 prosecutions respectively, down
The number of prosecutions decreased by 22.54 %
and 36.51 % respectively, reflecting that China has
achieved initial results in the construction of campus
safety and rule of law education (Fig. 1).

2. The crime of campus violence is relatively
concentrated, and the trend is "two down and
three up". Combined with the 2014—2019 review
and prosecution of minors suspected of crimes,
"two down'" refers to the number of robbery and
intentional injury crimes in the school violence crime
declined year by year, compared with 2014, 2019
robbery and intentional injury crimes were reduced

2018

—-—

e
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Figure 1. Bullying and violent crime in schools, 2017—2019
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by 61.15 %, 52.01 %); "three up" refers to, with 2016
as the node, the procuratorate accepted the review
and prosecution of minors suspected of crimes,
52.01 %; "three up" refers to, with 2016 as the node,
the procuratorate accepted to review and prosecute
the number of crimes related to violent crimes
in school mobbing, provocation, rape crimes rose
year by year, 2019 compared to 2016 rose 92.22 %,
77.88 %, 101.85 % respectively (Fig. 2).

Other charges 18pc

(I11) The characteristics of school violence crimes

1. Group

From the school violence incidents exposed by the
network and the media, we can find that most cases
are multi-on-one violence, and there are some cases of
multi-on-many violence. Group violence can be sum-
marized as two or more people teaming up to commit
violence against a single individual to violate the rights
and interests of a single individual. For example, in a

Intentional injury 12% ./

Figure 2. Alleged charges of minors accepted for review and prosecution, 2014—2019

3. The proportion of minor defendants who were
16 years old or younger than 18 years old and were
enrolled in high school or vocational high school was
relatively high. The reason for the low proportion of
defendants who were 14 years old or younger than
16 years old is related to the special provisions of
the Criminal Law, which stipulate that the above-
mentioned groups of people are only criminally
liable for eight types of special crimes, i.e., they have
the status of defendants, so the above data are for
reference only and do not fully reflect the school
violence rate of these groups. The actual crime rate.

4. The proportion of cases in which the use of a
murder weapon caused casualties, and cases in which
the perpetrator surrendered after committing the
crime and reached an agreement of understanding
were high. In school violence cases, there is a high
probability that the defendant can be found carrying
and using a murder weapon as well as realistically
causing serious injury or death to the victim.
However, in such cases, whether to protect the minor
or not to ruin a child’s life because of a momentary
mistake, there is a high percentage of defendants
who turn themselves in after the crime and reach
an agreement of compensation and understanding
with the victim.

1

violent incident at a middle school in Zhejiang Prov-
ince reported in the People’s Daily on June 21, 2015,
several teenage boys committed violence against a boy
as young as six years old by tying him with a rope and
then punching, kicking, and burning the little boy with
cigarette's; on April 12, 2019, the Guoxia City Daily
reported that seven girls and three boys from a middle
school in Xiangcheng joined forces in a street outside
that school In the case of the "Chinese New Network",
the number of subjects who committed the violence
was huge, and they were bullying the young with more
and tyrannical wrists, bringing unmeasurable physi-
cal and mental destruction to the abused students. In
addition, Guan Hua of the Northwestern University of
Political Science and Law’s School of Administrative
Law has conducted an in-depth study of the facts re-
ported in the report, and the results show that more
than half of the cases are cases of violence on campus,
and there is a high probability that many perpetrators
are targeting a single victim.?

2. Badness

Crimes of school violence are extremely cruel and
egregious, hurting in parallel from both physical tor-
ture and humiliation of personality. The perpetrators
of violence in many school violence incidents exposed
on TV, newspapers, and other communication media

Wen Wanzhu: "On the necessity and feasibility of lowering the age of criminal responsibility in China" // The official

website of Deyang Intermediate People’s Court, Sichuan Province.
2 Guan Hua. Bringing Educational Discipline into the Rule of Law" // People’s Political Consultative Daily. March 31, 2021.

P.11.
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have shown blatant violence, which is extremely in-
consistent with the image of innocence that students
should display. Blatant acts of violence are manifested
by the use of more vicious methods in the process of
the perpetrator’s unrestrained violence, causing irrep-
arable physical and psychological trauma to the victim.

For example, on November 17, 2020, two women
from AB beat a woman of the same age, T. Woman
A kept holding T’s hair and slapping her frantically,
cursing and swearing all the time and seeming to say
something repeatedly. After that, T sat down on the
ground, and woman A kicked T and held T’s head,
and slapped T for woman B, one after the other, in a
loud voice. During the period, T begged the other side
but little effect, was suppressed simply unable to fight
back has been beaten. Incidents such as these reveal
the viciousness of the violent subject’s behavior, and
their behavior has been clearly inconsistent with the
behavior expected of them as students.

3. More girls

The majority of school violence cases previously
reported by the media were committed by male
students, who would bully their victims with vicious
and cruel violence. However, by analyzing the cases
that have come to light in recent years, the proportion
of girls among school violence perpetrators has
become heavier. In the past, boys were the main
perpetrators of school violence according to gender,
but nowadays, the number and proportion of girls are
on the rise every year. According to the survey data
released in March 2019 by "Xinjing News Media", the
crime rate of school violence among girls in schools,
especially in secondary schools, has increased, and
the crime rate of female students in some areas has
even reached 52 %, so this performance trend must
be taken more seriously.

4. Episodic

School violence is incidental, sudden and
unpredictable, and any violent incident has a process
from quantitative to qualitative change. In this process,
it is necessarily an evolutionary process from low to
high, from gradual to sudden change. It was reported
that just before the college entrance exam two years
ago, a senior student collected protection money from
a junior in front of a county high school, and when the
junior’s parents came and mishandled the situation,
the senior student suddenly had a large mood swing,
which eventually led to the violent consequences of
smashing cars and injuring people. In the campus, the
youth group is highly concentrated, the vast majority
have a strong sense of justice, teenagers of this age
group is a characteristic of their love of fighting non-
violence, a high degree of passion will be accompanied
by huge mood swings, so they are also very easy to be
incited, often things are not handled properly, by the
emotions around the uncontrollable themselves, will
suddenly occur violence.

[puymHbl v Mepbl 60pb0bI € HACUNLCTBEHHBIMY
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I1. Analysis of the causes and trends
of violent crimes in Chinese schools

(D Individual dimension

An in-depth study of school violence reveals that
the perpetrators of school violence have a propensi-
ty for violence themselves. Teenagers are immature
in physical and mental development, have not yet
formed a world view, have simple and changeable
thinking patterns, and have not yet formed an inde-
pendent personality, but at this stage have a strong
interest in the outside world, are psychologically ea-
ger to be respected and treated equally, and have a
strong sense of self. Because of this, they often have a
rejection attitude toward external criticism and sug-
gestions, and are prone to rebellious behavior toward
parents and teachers. Psychologists have shown that
when a person is depressed and angry, he or she is
more likely to act impulsively and even to attack and
retaliate against certain objects. Minors are less able
to withstand frustration from the outside world, and
once they are bullied, ostracized, or demeaned, they
often choose to respond strongly if they do not re-
ceive timely and effective solutions, which leads to
school violence. Since adolescents themselves lack
sound cognitive abilities, they do not consider the
consequences when committing violent acts and do
not properly recognize the adverse effects their ac-
tions will have on the victim, family, school, and so-
ciety. The victims often do not know how to use legal
means to protect themselves and choose to suffer
in silence or use violence to counter violence when
they are subjected to school violence, which further
worsens the problem of school violence.

(I1) Family dimension

The growth and education of students cannot be
separated from their families and even more so from
their parents. The reason why children whose parents
are separated and divorced, one of them is dead or
both parents are dead are prone to character defects
is that they have seldom or never been loved and
taught by their parents. They do not know whether
what they do is legal and reasonable, and lack pa-
rental discipline and guidance. Or perhaps both par-
ents often use force to argue, which can easily make
children grow up with a distorted personality, lose
themselves, and gradually develop a tendency to vio-
lence in dealing with various problems in school life.

(I1I) School dimension

The irrational educational philosophy is mainly
reflected in the obvious utilitarian tendency of the
school education model®. Although the improvement
of China’s quality education level has begun to bear
fruit, the education concept and education model

® Ye Yuting. Education evaluation has the right "baton” // China Youth Daily. Oct. 16, 2020. P. 7.
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handed down are difficult to change in a short period
of time. The idea of teaching to the test still influenc-
es students to a large extent, and test scores are still
a prerequisite for students to have a bright future
and a good destiny. When students enter school, it
is like walking into a battlefield. Under the expec-
tation of their parents and the supervision of their
teachers, they study hard just to pass the exams with
high grades. The school’s explicit requirement for
teachers to achieve good grades in their classes is not
only related to the school’s interests, but also directly
related to the teachers’ personal interests, resulting in
the school’s teachers "teaching to teach". Therefore,
the use of a single performance evaluation system for
student evaluation has had a negative impact on both
teachers and students, as evidenced by the following
three main arguments:

The first point is that too much pressure can
lead to excessive psychological tension between
teachers and students, and once the limits of personal
tolerance are reached, teachers and students are
prone to take radical approaches to solve problems.
The second point is that some lower-achieving
students are more prone to negative psychological
problems such as depression, anxiety, and excessive
low self-esteem because they have not been
recognized by their teachers for a long time. These
students are prone to excessive violent thoughts
and antisocial thoughts due to being neglected for
a long time. As a result, low-achieving students are
more likely to give up on themselves when faced with
difficult problems, adopt strong rebellious behaviors
to attract the attention of teachers and parents, hold
deep hostility towards the so-called good students
who have excellent grades and receive attention from
teachers, and even have violent thoughts of striking
them. This is an expression of their resistance to the
unequal treatment they have suffered for so long in
school, and their strong dissatisfaction with the "all
about grades and nothing else" school culture. The
third point is that more and more schools are judging
teachers’ teaching ability and students’ overall quality
only by students’ grades, which leads to the failure
to implement the policy of promoting students’ all-
round development in moral, intellectual, physical,
aesthetic and labor aspects, and students’ inability
to distinguish right from wrong in their learning
and intellectual activities. Too much emphasis is
placed on grades and exam-oriented education, and
the cultivation of ideology and morality and the
cultivation of the concept of rule of law are put in
an insignificant position, so that students lack moral
and legal education, so there are still some students
who do not know that their use of violent crimes to
attract attention is illegal, and the victims are not
clear about how to properly protect themselves in
order to prevent being victimized by others.

(IV) Social dimension

Students are not able to distinguish right from
wrong in their approach to things, they have less
social experience and exposure, they are not mature
enough in all aspects of their minds, and they lack
the self-awareness and experience in dealing with
them to effectively resist activities that may have
a negative impact. Although students are curious
about the unknown, at the same time they are
vulnerable to the poisoning by the illegal import of
external violent culture. Especially with the further
expansion of reform and opening up and the increase
of communication and exchange in foreign trade, the
dark side of the cultural market is gradually revealed,
in large part because some unhealthy overseas films,
books and the Internet are encroaching on the lives
of some students and negatively affecting them a
little. Some of the movies and films are full of scenes
that use violent and bloody means to solve problems,
which can easily lead to a radical change in students’
consciousness and thoughts, making some students
behave abnormally and gradually form an imitation
effect in real life, which is undoubtedly one of the
common causes of violent crimes in schools. A more
common factor is the design of violent and bloody
situations in video games, because playing games
has become an after-school activity for most students
today, and this design can make students who lack
the ability to discriminate take extreme violence
to solve problems, which in turn breeds the cancer
of violent crimes in schools. Many of the violent
subjects exposed by the news media have been or
were still influenced by a culture of violence when
they committed crimes, advocating violence to solve
problems. For example, students who are usually
obsessed with violent and bloody type games are
prone to use violence to solve conflicts between
classmates or other problems, resulting in the
consequences of violent crimes in schools.

III. Problems in the governance of violent
crimes in schools: individual and social
intertwining

(D Differences in individual awareness

Since students on campus are not yet mature and
have a low level of awareness, the lighter acts of
school violence with self-control will largely be treat-
ed as jokes or childish normality and not considered
as school violence, while the heavier acts of school
violence will usually only be mediated between the
actual parties involved, which will easily lead to the
distorted understanding that "the problem can only
be solved by negotiating compensation afterwards
without causing trouble This can easily lead to the
distorted perception that "the problem can only be
solved by negotiating compensation afterwards. The
degree of school violence that is actually resolved
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by the public security and judicial authorities has
risen to the administrative or criminal realm, and
such extreme cases are extremely rare in the eyes of
the parties involved.

(II) Correctional education
is in need of practical work

"Specialized correctional education" refers to the
correctional measures for underage minors who have
not reached the age of criminal responsibility. China’s
newly revised Law on the Protection of Minors and
Law on the Prevention of Juvenile Delinquency in
December 2020 stipulate that underage students with
serious misbehavior in school can be sent to special
schools for correction and education in accordance
with the relevant provisions of the law. This forms
a closed loop of graded correctional treatment to a
certain extent in the management of crime, which has
positive significance for the education and correction
of minors under the age of criminal responsibility in
general, but is still inadequate for minors suspected
of serious crimes under the age of criminal responsi-
bility, and the implementation of the relevant system
in the supervisory department is still waiting to be
improved in conjunction with the actual situation
after the official implementation of the above laws.

(I11) Deviations in social perceptions

Caring for the growth of minors is a basic con-
cept shared by the international community, and it
is also a core element in the governance of juvenile
delinquency. China and other countries around the
world have had to face the difficult question of how
to set standards that are tolerant but not permissive
in their efforts to help this group in education, behind
remarkable results. In recent years, school education
and social governance groups have not realized the
importance of discipline in the education and support
of minors who are extremely dangerous to school and
society, and therefore have shown that equal protec-
tion of minor victims is not sufficient.

(IV) Governance regulations
still need to be improved

At present, school violence is frequent, and violent
crimes in schools show an obvious trend of underage.
However, according to Chinese criminal law, those
under 14 years of age are not criminally liable, while
those under 14 and 16 years of age are only criminal-
ly liable for eight crimes with serious social hazards;
then refer to the provisions of the Law on Public Se-
curity Management Punishment, minors under 14
years of age or older and under 16 years of age are
exempt from public security detention for first-time
offenders. In practice, school violence crimes are a
certain percentage of students between the ages of 14
and 16 years old, and a series of cases of intentional
killing of children under 14 years old, but because the
crime of school violence is dominated by the crime

[puymHbl v Mepbl 60pb0bI € HACUNLCTBEHHBIMY
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of intentional injury, the crime of intentional injury
further requires that the injury should be greater than
minor injuries, so that it is difficult to pursue criminal
responsibility for intentional killing of children under
14 years old, assault or abuse of minors and other mi-
nor injuries, this age group Some of the perpetrators
of violence in this age group cannot even be punished
by public security detention, and can only be resolved
by the school or the relevant educational institution
in coordination.

IV. The governance of violent crimes
in schools countermeasures

(D) Prevention of violent crimes in schools

1. Legislative prevention

On October 17, 2020, the amendment to the Law
of the People’s Republic of China on the Protection
of Minors was passed and will come into force on
June 1, 2021. This amendment further improves Chi-
na’s rule of law network and is of great significance
in moving the protection of minors to a higher level
of rule of law. A major feature of this amendment is
that it reflects the concept of integrated governance
involving schools, families and society together. The
amendment proposes to clarify the responsibilities of
schools and strengthen the institutional requirements
for the prevention and control of bullying, sexual
abuse and Internet addiction in schools. As part of
the comprehensive governance, the new Law on the
Protection of Minors also requires schools to educate
staff, students and others about the rule of law and
implement a protection system for students who are
abused and addicted to the Internet. If schools find
similar situations in future teaching activities, they
will have a complete system to address such incidents.

The new law clarifies the definition of "school
bullying" and provides a basis for schools to identify
bullying behavior. In addition, the revised Law
on the Protection of Minors also imposes clearer
responsibilities on schools. Schools are responsible
for intervening in cases of bullying, sexual abuse, and
Internet addiction, and for notifying parents, public
security authorities, and educational administrations.
Thus, it appears that the newly revised Law on the
Protection of Minors places higher requirements on
schools in terms of their ability to protect the rights
and interests of students, and also gives further legal
system protection for schools to manage the related
crime of school violence.

2. Regulation and prevention

Adhere to the principle of following the rule of
law, and strictly implement the criminal law for the
protection of personal safety and various laws for
the protection of minors. According to the different
ages of school violence crimes, different criminal
measures should be taken according to the severity
of the circumstances: those who have reached the
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age of 14 or above shall be criminally responsible in
accordance with the relevant laws and regulations,
and the punishment may be appropriately reduced
according to the severity of the circumstances, but
shall not be arbitrarily mitigated or exempted from
punishment. In addition, the education and training
of those involved in the case shall not be carried out
blindly, and the corresponding means of education
and training shall be adopted according to the
criminal characteristics of those involved in the case.
According to the statute, the subject of punishment
under the age of 16 should be detained by the judicial
authorities, instead of just letting the parents reform
and educate or letting them do whatever they want on
the grounds of being underage. The education system
is a comprehensive system and does not rely solely on
"parent-teacher cooperation" to solve all problems.
If necessary, many social forces can be called upon
to participate in the protection of the legal rights of
minors. In accordance with the law, there is an urgent
need to use the power of the relevant departments of
the public security organs, the relevant departments
of the education administration and other relevant
social organizations to supervise and deal with acts of
a serious nature related to violent crimes in schools.

(II) Control of violent crimes in schools

1. Family Governance

Parents or other guardians of minors must assume
the responsibility and obligation to discipline students
for bullying behaviors, and cannot condone their
children’s descent into the abyss of violent crimes in
schools because of their love for their children. For
minors who are addicted to the Internet, both the
revised Law on the Protection of Minors and the Law
on the Prevention of Juvenile Delinquency require
parents to assume the responsibility of guardianship
and education as guardians, reasonably arrange
the Internet time of minors at home, guide them
to browse and use green and healthy websites and
Internet software, and not to ignore their children’s
addiction to games, let alone condone their children’s
access to unhealthy yellow, violent, bloody and other
cultures. To prevent and reduce the occurrence of
violent crimes in schools, it is necessary to create a
harmonious and beautiful family atmosphere through
the family. Parents should set positive role models
for their children, instill correct concepts, help them
develop good habits and form a correct system of
practical action logic, so as to reduce and avoid the
occurrence of violence in schools.

2. School Governance

The development of students’ personal habits
is inseparable from the influence of the school.
Schools should strengthen comprehensive education
and actively do a good job of transmitting and

shaping values for students, so as to promote the
coordinated development of all aspects of students’
moral, intellectual, physical, aesthetic and labor.
Therefore, ideological and political education, rule
of law education, mental health education and other
aspects of the work should not be ignored, schools
should guide students to correctly deal with various
conflicts in learning life, to teach students to learn to
be tolerant and generous, with legal and reasonable
and harmonious way to solve problems. It can be seen
that school education should focus on enhancing
students’ ideological and political awareness, legal
awareness, responsibility awareness and life safety
awareness, and promote the formation of a good
school environment and order.

3. Social Governance

To further strengthen education and publicity
and create a favorable public opinion atmosphere to
curb and prevent violence in schools, strong positive
guidance is necessary. The propaganda department
should increase the publicity of anti-school
violence through public service announcements
and special reports, and the judicial authorities
should also organize timely publicity and reports
while handling cases to respond to social concerns
and guide public opinion; the government should
attach great importance to and take the initiative to
implement a series of initiatives to purify the social
environment, because purifying the real social
space environment and the online social space
environment is an important way to prevent violent
crimes in schools and reduce the The government
should pay high attention to and take the initiative
to implement a series of initiatives to clean up the
social environment, because cleaning up the real
social space environment and the online social
space environment is an important way to prevent
violent crimes in schools and reduce the incidence of
violent crimes in schools. In the real social space, we
should improve the laws and regulations to prevent
school violence, regulate and restrain the system,
guide students to develop good and healthy habits,
form correct and positive values, and deal with
problems on campus rationally; at the same time,
we should provide security for students by purifying
the campus environment and social environment,
enhancing the supervision and control of security
inside and outside the campus, and creating a stable
and harmonious social atmosphere for students. In
the network social space, strengthen the supervision
of the network sector, take the essence of the network
cultural attitude and remove the dross; optimize the
capital composition of the network cultural market,
eliminate social reactionary hostility and bad values,
advocate mainstream culture and actively promote
socialist core values.
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AnHomauus. MckyccmeeHHblil UHMesLieKm 8 Hacmosiujee 8pemsi ULUPOKO UCNOIb3Yemcst KaK yuacn-
HUKAMU POCCUTICKO20 PbIHKA, MAK U 8 MUPOBOIL SKOHOMUKe. [IomeHyUan e20 OanbHelilliez0 npumeHe-
HUsL NpedcMasisiemcst 3HaUUMenbHbIM. BMecme ¢ mem akmugHoe UCNOIb308AHUE UCKYCCMBEHHO20
UHMeULeKMA 8 PA3IUUHBLX OMPACIAX IKOHOMUKL, 0COOEHHO 8 PUHAHCOBOM CeKmope, He MOJIbKO
co3daem 803MONCHOCMU, HO U Hecem onpedeJieHHble PUCKLL, YePO3bl U 8b1308bL. [Ipedcmasisiemcs
HeoBX00UMbIM, ¢ 00HOL CMOPOHbL, C030AMb HOPMAMUBHbLE YC108UA O pazeumus mexHoaozuu MU,
a c dpyeoil — onpedesiumbs HANPABJIEHUS COBEPLULEHCMBOBAHUS NPABOBO20 PEZYAUPOBAHUS UCKYC-
CMEeHH020 UHMeJLleKma, no3s0stouue co30ams pasymHblil bananc uHmepecos nompebumernetl,
6usHeca, 20cy0apcmaa U ycmpanuma Cyu,ecmgyouLyto npagosyro HeonpedesieHHOCMb.

Kntoueswle cnosa: uckyccmaenHwlil unmesnekm, bank Poccuul, 3KoHOMUKA, PUHAHCOBDLIL ceKMop,
pucku, cmpameauu pa3sumus, npasosast HeonpedeaeHHOC b, 3AKOHO0AMeNbCME0

Abstract. Artificial intelligence is currently widely used by participants in both the Russian market
and the global economy. The potential for its further application is significant. At the same time, the
widespread use of artificial intelligence in various sectors of the economy, especially in the financial
sector, creates not only opportunities, but also carries certain risks, threats and challenges. It seems
necessary, on the one hand, to create regulatory conditions for the development of Al technology, and
on the other hand, to identify areas for improving the legal regulation of artificial intelligence, allow-
ing for a reasonable balance of interests of consumers, business, and the state and eliminate existing
legal uncertainty.

Keywords: artificial intelligence, Bank of Russia, economy, financial sector, risks, development strat-
egies, legal uncertainty, legislation

IToHATHE 1 BUABI
MCKYCCTBEHHOI'O UHTE/IEKTa

BBINIOJTHEHUY KOHKPETHBIX 3a/Ia4 pe3y/IbTaThl, COTIO-
CTaBUMble KaK MUHUMYM C pe3y/bTaTaMU UHTeJIeK-
TyaJIbHOMU /IeTeJIbHOCTU YesioBeKa. ITOT KOMIUIEKC

HCKYCCTBEHHbeI HHTEJIIEKT (I/H/I) IIpeACTaB/IAET CO-  BKJIIOYAET I/IH(l)OpMaI_[I/IOHHO-KOMMYHI/IKaHI/IOHHYIO

601 KOMIUIEKC TEXHOJIOTUYECKUX PEIIeHHH, T03BO-
JISTIOIIUNM UMUTHUPOBATh KOTHUTUBHBIE QYHKIINH de-
JIoBeKa (BKII0YasA caMoobyJyeHre U IIOUCK pellleHU i
6e3 3apaHee 3aJaHHOTO AITOPUTMA) U IOJTY4aTh IIPU

uHQPACTPYKTYPY, IPOrpaMMHOe obeciiedeHue (B TOM
qKCcIie B HEM UCIIOJb3YIOTCS METObI MALIMHHOTO 00-
y4€eHUs), IPOIIECCH ¥ CEPBUCHI IO 00paboOTKe JaH-
HBIX ¥ TIOUCKY peliteHui (. «a» 1. 5 HanpoHanpHoii
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cTpaTeruel pa3BUTHA UCKYCCTBEHHOTO HHTE/IEKTa

Ha niepuoz g0 2030 roza’).

Ilo mHeHMIO BaHka Poccun, kiitodyeBoe OTINYne
cucreM VIV OT OGBIYHBIX TPOTPAMMHBIX CPEZICTB 3a-
KJIF09aeTcs B ciocobHocty VU K 06yueHuIo, KaK yKa-
3bIBaeTcd B JoknaZe banka Poccun 2023 1. «[Ipume-
HeHUe NCKyCCTBEeHHOT'O MHTeJUIEKTa Ha PUHAHCOBOM
prHKe»z (mamee — Jloxnaz banka Poccum), cucTeMbl
Ha ocHOBe VU 06yuatoTcs, u3Biekas 3aKOHOMEPHO-
CTHU U3 JAHHBIX U HACTpauBas BHYTPEHHUE CKPBIThIE
apaMeTphl, HeOOXOAUMBIE /IS [TOTyIeHUS PEIIeHMS.

Paj skcnepToB BHZENAIOT TPU KaTeropuu M
Ha OCHOBE BO3MOXKHOCTEH TeXHOJIOTHU: c1abbiii N,
cuwibHBIN MU 1 cynepcrnbHbIz U,

Cnabuwtii MU (Artificial Narrow Intelligence, ANI —
WU y3Ko020 Ha3HaueHUs1) OTIpeZiesIsIeTcst Kak Habop aj-
TOPUTMOB, OpMEHTHPOBAHHBIN Ha pellleHHe Y3KOCIIe-
LUAJIU3NPOBaHHBIX, IPUKJIAAHBIX 3a4a4. B pamkax
ciaboro VM ycJIOBHO MOXKHO BBIZIETUTD TP TUIIA:
— TpagunuoHHbIH VIV — tun MY, uMmutupyromui

YMCTBEHHYIO IeAATEIbHOCTD U CIIOCOOHBIH /1e/1aTh

IIPOTHO3HI ¥ BBIBOJBI HA OCHOBE aHaiu3a. B ¢u-

HaHCOBOM OTPac/y UCTONb3YeTCs AJIA KPeJUTHOTO

CKOPHHTa, 60pbOBI C MOIIEHHIYECTBOM, YIIPaBJIe-

HUA PUCKaMU U [Ip.;

— apantusHb MM10 — tun M, B paMKax KOTo-
pOTo MOZesb MOXKeT 00y4JaTbcs ¥ AUHAMUYECKHU
alanTUPOBAaThCA K U3MEHEHUAM;

— reHepaTuBHBIN 1111 — MoOKeT co3zaBaTh HOBBIN
KOHTEHT (TEKCT, U300pakeHue, ay[uo U BUZEO)
B OTBET Ha 3aIIpOCHI II0JIb30BATEJIA, YTO ABJIACTCA
KJIFDYEBBIM OTJIMYMEM OT TpaAuLuoHHoro MN.
IIpu 3TOM pacTyire BO3MOXHOCTU I'eHepaTUB-
Horo MU, a Tax:ke ero CriocCOGHOCTD BHITIOIHATh
6oJiee MIMPOKUI IO CPAaBHEHMUIO C TPAJULINIOH-
HBIMU Mozenamu MU criekTp 3aza4 paccMaTpu-
BaOTCs HEKOTOPBIMU UCC/Ie0BaTeIAMM KAK Iar
K DBOJIOLWY TPAJULIMOHHBIX aaropurMos NN
B CTOPOHY TaK HasblBaeMOro cuiabHoro MU.
CunwHotii UU (Artificial General Intelligence, AGI —

U 06uie20 Ha3HaveHUs) — TAMOTETUYECKAs KOHIIEI-

1us crcteMbl U, crmoco6HOI K pelieHunto Ji60ro

KJIacca 3aZiay, KOTOPhIe MOTYT OBITh BBITIOJIHEHEI Ye-

JioBekoM. CpeZir BO3MOXKHBIX CBOMCTB cuibHOTo N

BBIZIEJISIIOT CITOCOOHOCTH K aBTOHOMHOMY IIPUHATHIO

pellleHN} 1 CaMOCTOATENIbHON MIOCTaHOBKE 3a/a4,

TIOCTPOEHUIO JIOTUYeCKHUX YMO3aKIIoUeHUH, cTpa-

Tern4ecKoMy IUIaHMPOBAHUIO U JIeHiCTBUAM B yCJIO-

BUAX 3HAYMTEJbHON HeOollpeZleIeHHOCTH, a TaKXe

BO3MOXKHOCTb caMoobyueHus. [losgBieHue Mogenei

Anekceesa [1. I.
MoxHo im perynupoBath
MICKYCCTBEHHbIA MHTEANEKT?

cribHOTO VIV MpOTrHO3UpYeTCA PSAZOM SKCIIEPTOB He
paHee 2030—2040-x rT.

Cynepcunwhstit MU (Artificial Superintelligence,
ASI — cynep-HMH) — KOHIIeNIIUs, BbIZieisieMas HeKo-
TOPBIMHU HUCCIeA0BATEJIAMU U OMMMCHIBAIOIASA BO3-
MOXKHOCTB CO3ZIJaHUSA B OTJaJIeHHOM NepCcieKTUBe
cucteM MV, KOTOphie OYAyT CyIleCTBEHHO MPeBOC-
XOAUTH pa3yM desioBeka. [lepcriekTrBa NMOABIEHUA
cynepcuiabHoro MU saBiseTcs HeollpeAeleHHOH,
a KOHTYPBI ¥ CMBICJIOBOE COZIep>KaHUe 3TOM KOHIIell-
LMY Ha ceroHA He chopMupoBaHbl. CyTIepCUIbHbIN
VU B GosbIel CTETIEHH OCTAETCA IpeAMETOM yTy-
PUCTUYECKUX PacCyKJeHUH.

Pa3zButue HNCKYCCTBEHHOI'O MHTEJ/UIECKTAa

B Jloknazie Banka Poccuy MoYepKHYTO, YTO B OJIH-
>Kalmuve rofpl reHepaTUBHEIN M cTaHeT oAHUM
U3 cCaMbIX AUHAMUYHO pacTyIIUX HallpaBIeHUN
WU. I1o otietike Bloomberg Intelligence, rimo6ais-
HBIN PBHIHOK pellleHH Ha OCHOBe reHepaTUBHOT'O
MU B 2023—2030-x IT. yBeuuuTcs 6osee yeM B 13
pa3 — ¢ 67 110 897 muipa aosnapos CIIA*Y. Biarogaps
CBOMM OTINYUTEIbHBIM XapaKTepUCTHUKaM, TeHepa-
TUBHBIN VIV nMeeT MUPOKUH IOTeHIMal IIPUMeHe-
HUS TPaKTHUYeCKH BO Bcex chepax B YaCTH ONTUMU3A-
LIMM [TpoIiecca B3auMOJeHCTBUA C IT0/Ib30BaTeNIAMHU,
VIy4IIeHUA KINeHTCKOTO OIbITa U Ap.

ITo onienkam McKinsey, skoHOMUYecKUi 3deKT
OT BHeJpeHNA IIPOAYKTOB reHepaTuBHOro 111 B pas-
HBIX CEKTOpax MUPOBOM 5KOHOMHUKU COCTAaBUT 2,6—
4,4 tpiH gosutapos CIHA B rog, a 75 % npupocra fact
HCIIoNb30BaHUe reHepaTuBHoro VIV B MapKeTHHre,
KJIMEHTCKUX CEepBUCaX U pa3paboTKe MPOrpaMMHOTO
obecrieyeHus.

B ¢unancoBom cexktope VI MO3BONUT yBeIH-
YUTb BEIPYYKy 6aHKOB Ha 200—340 MIpZ 10/U1apoB
CIIA B roz, a CTpaxoBBIX KOMIIaHUN — Ha 50—
70 mupg gosnapos CIIA B roa. ITo MEHEHUIO 3KC-
IepToB, HauboJee epCleKTUBHbIE HAaTIPaBIE€HUS
[IpUMeHeHUs reHepaTuBHoro V11 B HAHCOBOM Cek-
TOpEe — Pa3BUTHUE KINEHTCKUX CEPBUCOB (Y4aT-60THI
U TOJIOCOBBIE IOMOIIIHUKY), YIIpaBleHle PUCKaMHu
Y KOMILTaeHC .

B 3apy6exHoii mpakTuke TexHosoruu MU ax-
THUBHO IPUMEHAIOTCA B IeATeTbHOCTH GUHAHCOBBIX
OpraHM3aIiuii, B 4aCTHOCTH B CIeAyIoImux chepax’:
— Morgan Stanley ucnonb3yet 4aT-60TOB Ha 6a3e

OpenAl z71s1 moMomy GMHAHCOBBIM KOHCY/IBTaH-

Ykas MpesupgeHta PO ot 10.10.2019 N2 490 «0 pa3BuTuM UCKYCCTBEHHOTO MHTennekTa B Poccuitckon ®epnepaumnu (BMe-

cTe ¢ HauunoHanbHo cTpaTernei pasBuTs UCKYCCTBEHHOTO MHTennekTa Ha nepuog fo 2030 ropal» // ObuumansHbiin
WHTEpHeT-nopTan npasosoi uHpopmaumm. URL: http://www.pravo.gov.ru, 11.10.2019.
2 URL: https://www.cbr.ru/content/document/file/156061/consultation_paper_03112023.pdf.

Hoxnap baHka Poccuu.

* Generative Al to Become a $1.3 Trillion Market by 2032. Bloomberg (June 2023).

The economic potential of generative Al: The next productivity frontier. McKinsey (June 2023).

¢ URL: https://bosfera.ru/sites/default/files/pdf/skvortsov_grishin_ai_271023_final.pdf.
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TaM B KadyecTBe pecypca 3HaHUH, KOTOPBIA UC-
MOJTb3YeT BHYTPEHHEE XpaHIWINIIEe UCCIeJOBaHNH
Y JaHHBIX GUPMBEI;

— xemx-dony Citadel BezeT meperoBopsl 0 KOpPIIO-
patuBHol utiensun ChatGPT, koTopas 6yzaeT
HICIIOJIb30BATHCA U1 pa3pabOTKY IIPOrPAMMHOTO
obecrieyeHys U aHaIM3a UHGOpMaLUy;

— 1wiardopma yupasieHUsA pacxofamu Brex B mapt-
HepcTBe ¢ OpenAl 3anycTiia aHaan3 pacxofoB U
KOHTPOJIbHBIE TI0Ka3aTeH /Il KIMEHTOB C IIOMO-
IIBIO YaTa;

— Bloomberg paspabatsiBaer BloombergGPT —
($VHAHCOBYIO A3BIKOBYIO MOJEJIb, CO34AaHHYIO JIs
aHa/IM3a HACTPOeHUI NHBECTOPOB, KJIacCupUKa-
I[MY HOBOCTEe! U Apyryux GMHAHCOBBIX 3a/a4.
AHaJIoruYHbIe HallpaB/leHus Ucronb3oBanusa N

BBIIBJIEHBI U B IIPAKTHKE POCCUHCKUX OAaHKOB. B yacT-

HoCTH, bank Poccuu BeIZieIA€T CIeAYIOLINE BO3MOXK-

HOCTH NTpUMeHeHus TexHosmornu VM B pabote dpu-

HAHCOBBIX OpraHu3anuii’ (cMm. Tabruily).

HpHMepr IIPUMEHEHHNA NCKYCCTBEHHOI'O MHTEJ/UIEKTA B quchosbe OpraHu3anuax

06nacTb npUMEHEHNSA

Cdepa npumeHeHus

Tun MU

MNepBas nuHUA: GpoHT-0dPUC YaT-60TbI

NWN-anropuTmbl Ha ocHoBe 0bpaboTku
€CTeCTBEHHOrO0 A3blKa

«YMHble» MHCTPYMEHTbI MapKeTUHra

NWN-anroputMbl ¢ anemeHTamu rnybo-
Koro obyyeHus ans GopMUpoBaHWs Nep-
COHasIbHbIX MPefNoXeHNA

ANroTpenanHr, MHBECTULMOHHOE KOHCYSb-
TUPOBaHMe M oLeHKa CTOMMOCTM aKTUBOB

NWN-anropnT™bl Ha 0OCHOBE perpeccuoH-
HbIX MoZenewn OJ19 OLLeHKM nokasaTesen

BTopasi nuHus: npoeepka un obpa-
6oTKa onepaymi

CKopuHr

MpunoxeHuna Ha ocHoBe NN-anro-
pUTMOB AN MPOBEAEHUSA KPeAUTHOMO
CKOPWHra, [OCTYMNHble B TOM Yyucie
KIMeHTaM

LOOKYMEHTOB

MoaTBepXaeHne onepaunin, obpaboTtka

NWN-anropuT™Mbl, NogKNtoYeHHble K CBe-
JIeHUSAM 0 MNaTeXHbIX JaHHbIX U CUCTe-
Me ynpaBAeHUs puckaMu AN MrHOBEH-
HOro MPUHATUA peLleHni

TpeTbﬂ NNHNA: OﬂepaLl,VIOHHbII}] ydert

MoHUTOPWHT TpaH3aKkLuun

NWN-anropuTMbl, crnocobHble B pexnmMe
peanbHOro BpEMeHU OTCNEeXMBaTb No-
[03puTeNbHble OrepaLun 1 onoeeLaTh
nonb3oBaTenen

Obuee

PaspaboTtka, ontummuzauus N0

CkBo3Hasi cepBucHas GyHKUMSA Ans bus-
Hec-npoLeccoB

Yxe cerogHa TexHonornu M akTMBHO KCIIOJIb3Y-
I0TCSA U1 TPOTHO3UPOBAHUSA BEPOATHOCTHU AedosTa
3aeMIIIKa; TPOBe/leHNs CKOPUHTOBOM OLIEHKU KJIU-
€HTOB; ONITUMHU3aLIMU PEKJIaMHBIX CTpaTeruii Ay
[IpUBJIEYEHNA KJIMEHTOB; B paAMKaX OCYI[eCTBIEHUA
TUTIEPTIEPCOHATN3UPOBAHHOTO OOCTYKUBAHUS KITH-
€HTOB; /IJIA paclo3HaBaHus JOKYMEHTOB, U306pa-
JKeHUi, peun U nepefauu ux B IT-cucTeMbl; B Lesax
ob6CTy:KMBaHUA KJIMEHTOB C TOMOIIbIO 4YaT-60TOB U
T'OJIOCOBBIX IIOMOIIIHUKOB; IIPOBEAEHUA aJITOPUTMU-
YECKOU TOPTOBJIU; B CUCTEMaxX MHPOPMAIMOHHOMN
6e3omacHoCTH. ['eHepaTUBHBIN UHTEIEKT IIaHUPY-
€TCA UCIIOJIb30BaTh B KOHTAKT-I[EHTPax U CUCTEMAax
TIPUHATUA pemeHHﬁs.

Hcnonb3yroTed TexHonoruu M u npu iugoreHe-
pauuu, OHU MO3BOJAIOT YIYUYIINUTE KaYeCTBO Mapill-
pyTHU3alVU KJIUEHTCKUX 3asBOK I10 3aABJIE€HHBLIM

6aHKOM ITapaMeTpaMm; IpY NPOBeAEeHNN KPEAUTHOTO

CKOPUHT'A B paMKax pabOoThI C KPEAUTHBIMU UCTOPUSI-

MU 32€MIIVKOB; B OOHAPYXEHUU IT003PUTENbHON

aKTUBHOCTH Ha POHJOBOM, CPOYHOM U BaJIOTHOM

PBIHKaX.

[TpuMep — MCKyCCTBEHHBIN MHTEJIEKT B biopo

KpeAUTHBIX UCTOPUIL:

— KpeJWUTHBIE UCTOPUHU 3a€MIIUKOB BCEr/a UCIOb-
30BAJIUCh A/ pelleHUd 3a/a4u KPeJUTHOTO
CKOPDUHT3;

— pa3BUTHE TEXHOJIOTUM NCKYCCTBEHHOT'O MHTEJUIEK-
Ta U peKyppeHTHBIX HEHPOHHBIX ceTell IPUAaIo
HOBBII UMITY/IBC 3TOMY IIPOIieccy U IT03BOJINIO
paspaboTaTh PD-CKOPUHT BBICOKOTO KayecTBa, B
HacTosAlllee BpeMA Ucnosnb3yemslii B HBK;

— Ha BXO/, MOZeJIb I10JIy4aeT IIOJIHBIE I10C/Ie0Ba-
TEJIbHOCTH COOBITU KPEAUTHBIX UCTOPUI CyO'Db-

7 URL: https://www.cbr.ru/content/document/file/156061/consultation_paper_03112023.pdf.
® URL: https://bosfera.ru/sites/default/files/pdf/skvortsov_grishin_ai_271023_final.pdf
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€KTa: 3aABKH, BBIZIJAY¥ KPEJAUTOB, IUIATEXU U C
MIOMOIIIbIO0 HEPOHHOH CeTH IpeZcKa3bBaeT GaxT
BBIXO/Ia B IPOCPOUKY Gosiee 90 aueir’.

I[To mHeHuto M. A. Jleramosa'®, KpyIHbie pos-
HUYHbIe OAHKU CETOMHA y)Ke CIOXKHO OTIUYUTD
oT IT-dupmM, MpUMEPHO KaXKABIH MATHIN COTPYAHUK
B HUX sABIAETCA [T-CHeIaarcToM 6o «uppoBbIM
TaJaHTOM», IIOCTAHOBIUKOM 3aza4 A4 IT, a cpeau
OCHOBHBIX UTPOKOB OTPAC/IY IIPAaKTUIeCKU He OCTa-
JIoCch 6AHKOB, He MCIOJIb3YIOIINX METOABI UCKYC-
CTBEHHOI'0 UHTe/IeKkTa. OTMedaeTcs], 9YTO Xapak-
TepHas /11 6AHKOBCKOM /IeATeTbHOCTH crienuduka
00yCJIOBIMBAaEeT BO3MOXKHOCTb IIPUMEHEHHUSI ZI0TIO0I-
HUTEJTBHBIX BO3MOXXHOCTEH TexHomoruu M, He xa-
PaKTePHBIX JJIs1 IPYTUX KOMITAHWUM, B YaCTHOCTH, JIJISI:
— uaeHTUOUKAIINY KJIUEHTOB, Tpebyiome ome-

PATUBHOTO yIIpaBJIeHUS 3HAYUTETbHBIMU MaC-

CUBAMU JJAHHBIX, TOJTYYEHHBIMU U3 PA3TUIHBIX

HWCTOYHUKOB,

— 6OpHOBI C MOIIEHHUYECKUMU OTlepanusaMu (aH-
TUPOA-CUCTEMEIL), TpeZycMaTpUBaoIell Heob-
XOZIMMOCTb 06pabOTKY TpaH3aKI[UH KIUEHTOB,
BBHISIBJIEHUA HEOOBIYHBIX, TOO3PUTENbHBIX U He-
XapaKTEPHBIX /JIS1 JAaHHOT'O KJIMEHTa OTlepaluii U
MIPOTHUBOZAEUCTBUSA XUIIEHUAM JIEHEKHBIX CPE/ICTB
KJINEHTOB;

— cobIoIeHNs 3aKOHOATeTbCTBA O IIPOTHUBOAEHCT-
BUU OTMBIBAHUIO IOXO/IOB Y pUHAHCUPOBAHUIO
TEPPOPU3MA, BBISIBJIEHUS COMHUTETbHBIX OITe-
panuii, mpezaoarapilero olepaTuBHOE Mpo-
BeZleHHe aHaIM3a 3HAYUTeIbHOT0 KOJINYecTBa
6aHKOBCKUX OIlepalyii KJINeHTOB C y4eTOM cIie-
IUPUKU ero AesITeNbHOCTU. B COBpeMeHHBIX
YCJIOBUSAX OCYIIeCTBIeHNE TAKOTO KOHTPOJIA «B
PYYHOM peXuMe» i KPYITHOU KPeAUTHOM opra-
HU3aluU IPeZACTaBIsAeTCS COBEPIIeHHO HEBHI-
TTOJTHUMBIM.

Bank Poccun oTMedaeT akTHBHOE HCIIOIb30BaHHe
UCKYCCTBEHHOT'O UHTE/UIEKTA B MHBECTUIIMOHHOM
CEKTOPE TI0 CIEAYIOIUM HalPaBIeHUsAM

Cdeprl 10os1b30BaHMS UCKYCCTBEHHOI'O MHTEJUIEK-
Ta B UTHBECTUI[MOHHOM CEKTOPe CJIeAyIoIre:

a) TOProBJA U yIpaB/leHHe aKTUBaMU, B TOM YHCIIE:

— KOHCYJIBTUPOBAHMUE U COTIPOBOXKEHNE KINEeHTOB
(B TOM YmMC/IEe UTHBECTULIMIOHHBIE PEKOMEHAITNH,
MoA6Op UHBECTUITMOHHBIX MIPOJAYKTOB U UHCT-
PyMeHTOB, GOPMHPOBAHUE TOPTOBBIX CTPATETHH);

— aJropuUTMUYECKas TOPTOBII;

— yIpaBJieHUe aKTUBaMU U pebalaHCUPOBKa NHBe-
CTUIIMOHHOTO OPTdes;

— ympaBjieHre puckamMu (MHAWUKATOPH PAHHETO
npeaynpexgeHus 1edonToB, oIleHKa PUCK-IIPO-
¢, aHaIM3 BOJIATWIBHOCTU Ha PBIHKE, OlleHKa

Anekceesa [1. I.
MoxHo im perynupoBath
MICKYCCTBEHHbIA MHTEANEKT?

pHCKa TUKBUAHOCTH, OlleHKa KauecTBa UCIIOTHe-
HUA C/IeJIOK).

6) nHOpACTPYKTypa MHBECTUILIMOHHOI'O CEKTOPA
(Toprosas, yueTHas, pacieTHO-KJINPUHI0BasA):

— ympasieHue pucKkaMu (MaeHTUUKAIYSA ¥ aHAIN3
aHOMaJIbHBIX aKTUBHOCTEHN B TOProOBJIe, OlleHKa
PYICKOB HEMCIIOMHEHUA CAEIOK, IPOrHO3UPOBaHNe
JIUKBUTHOCTH)

— ollepalliOHHAasA AeATeJIbHOCTh (OlleHKa KauecTBa
JAHHBIX, IOATBepXKAeHNe JaHHBIX, aBTOMaTHde-
ckast 06paboTKa HECTPYKTYPHUPOBAHHBIX JAHHBIX).
Paszsutue MM MoeT TakKe IOBIUATDH Ha yIIpas-

JieHHe NHBECTUIIMIOHHBIMY U KpeJUTHEIMU PUCKaMH,

NIpe/IOCTaBUB JOTIOTHUTEIbHbIE HHCTPYMEHTHI /I

UX MOHWUTODHUHTA U OIIEHKU. B pekxuMe peaysbHOTO

BpeMeHU V-airopyuTMBI CITOCOOHBI OTC/IEXKHUBATh

MHO)XeCTBO (paKTOpPOB PHCKa U TECTUPOBATh 3dpdek-

TUBHOCTb Y YCTOMIMUBOCTD MOPTQEIA K Pa3TNIHBIM

PBIHOYHBIM /9KOHOMHWYECKUM clieHapusaM. B gact-

HOCTH, OHA MOTYT cOPMHUPOBATH CUCTEMY MH/VKA-

TOPOB paHHEeTro NpeAyNPeXAeHNA O IOTeHI[MaIbHOM

HEWCTIONTHEHUY KJIMeHTaMu 06s13aTebeTB (edorTe)

U AUHaMH4ecKyre IloKa3aTelnu U3MepeHUs pUCK-TIPOo-

bus kIneHTa.

HekoToprle MapkeTMelKephbl BHEAPAIOT MOJEIN
VU A1 MUHUMU3aLIUY pUucKa obeciieHeH s CBOO0/-
HBIX QUHAHCOBBIX aKTUBOB (Inventory Risk) u mak-
CUMU3alUy peHTabeNTbHOCTHU cBoero 6anaHca. OT-
ZieNbHble YIIPaBJANIIe aKTUBAMU U XeK-GOHABI
aBTOMAaTU3UPYIOT IIPOLeCCHl YIIpaBAeHUA PUCKaMU
u obecrieyeHus COOMIOIEHUS PETYIATOPHBIX Tpe6o-
BaHUY (KOMIUTaeHC) IIyTeM OTCIeXXUBAHUSA ITOBeJe-
HUS YIIPABIAONNX UHAWBU/YaTbHBIMU TOPThETIMU
aKTVBOB, aBTOMAaTHU3allUN eXeJHEBHBIX OTYETOB
0 KavecTBe HCIIoNHeHUs cZeoK (Execution Quality
Reports) u nmpoueAypsl OIleHKU pUCKa PEIHOYHOU
JINKBUZHOCTH.

IToMuMO GUHAHCOBOT'O CEKTOPA, UCKYCCTBEHHBIN
WHTe/UIEKT aKTUBHO HCIIOIb3yeTCs B UHBIX CEKTOpax
OTe4eCTBEHHOU 5KOHOMUKU. ['ocyjlapcTBO aKTUBHO
noazep:xuBaeT pa3Buthe VI B caMBIX pa3IndIHBIX
HanpaBJeHUAX JeATeNbHOCTHU.

ITo nupopmarnuu JlenapramMeHTa cTpaTernyde-
CKOT'0 pa3BUTHA U NMHHOBAIMI MUHUCTEpPCTBA 9KO-
HOMUYeCcKoro pa3Butusa Poccuiickoi (De,aepaulxmu,
COBpeMeHHbBIe TeXHOJIOTUU UCKYCCTBEHHOT'O UHTeJ-
JIeKTa peaanu3yioTcs IO CaeyIoluM HallpaBlIeHUAM:
KOMITBIOTEPHOE 3peHre; 06paboTKa eCTeCTBEHHOT'O
A3bIKa; pacrio3HaBaHUe U CUHTEe3 pe4l; UHTEe/UIeKTY-
aJIbHbIE CUCTEMBI ITOAZePKKY IPUHATHUA PellleHUH;
TepCIeKTUBHLIE MeToAb!I V.

TTo onieHkaM npoeKTHOTO oduca «LudppoBas 3ko-
HOMUKa», 00'beM POCCUHCKOTO phIHKA VI B 2023 T.

’ URL: https://bosfera.ru/sites/default/files/pdf/skvortsov_grishin_ai_271023_final.pdf.
' URL: https://roscongress.org/materials/ispolzovanie-iskusstvennogo-intellekta-bankovskim-sektorom-rossii-dlya-

sokhraneniya-lidiruyushchikh-/.

" URL: https://www.cbr.ru/content/document/file/156061/consultation_paper_03112023.pdf.
"2 URL: https://www.economy.gov.ru/material/departments/d01/razvitie_iskusstvennogo_intellekta/.
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Joctur 650 Mpa py6steit, yBeTMIuBIIHCH Ha 18 %
110 OTHOIIEHUIO K MPeAbIAYINEMY roay. B mepuoz ¢
2019 no 2023 r. Ha passuTue M1 B Poccuu Hanpas-
seto 19,4 mupg py6ieii. ITo cocTosuuto Ha 2023 T.
12 uccnenoBaTeNbCKUX IEHTPOB BEAYT MePeOBhIE
pa3paboTKU B 06IACTAX «CHIBHOT0», STUYHOTO, ZIOBe-
penHoro u otpaciesoro VM. Okosno 17,6 ThIC. CTY-
ZIeHTOB 00yJaroTCs KOMITETEeHIUAM B obmactu V.
Ha cerogusamumii feHb 35 % poccuiickux KOMIaHUM
paspaboTaiu ¥ BHEJAPWIN CTPATETMU PA3BUTUA U
ucnoiab3oBanus M. B GrHaHCOBOM CEKTOPE Cpe-
crBa M B TOM Wiy MHOM BHUJE HUCIIOAB3YIOT 95 %
opraHu3anuii — 3To caMbIli BRICOKUY ITOKa3aTelb
cpeau oTpacieii. Cucremsl IV BHeapsitoT 6ostee 16 %
KOMITaHUH o6pabaThiBaloleil TPOMBIIIIEHHOCTH.
IMpumepHo 16 % MeIUIMHCKUX yIpexaeHui B Poc-
cuu ucnonb3ytoT VU, a 34 % miaHupyroT 3ajeicT-
BOBaTh ero”.

O4eBUAHO, YTO IUHAMUYHOMY PAa3BUTHIO UCKYC-
CTBEHHOT'O MHTEJUIEKTA, €T0 aKTUBHOMY U 6e3omac-
HOMY BHEZIDEHUIO BO BCe cPephbl SKOHOMUKH, TOCY-
ZTAPCTBEHHOTO YIIPABJIEHUS U XKU3HEAEATETHbHOCTU
ob1iecTBa 0/DKHO COIYTCTBOBATH HaJIe)Xallee Hop-
MaTHBHO-IIPaBOBOE pPeryJarupoBaHue, KOTOpoe, C 0f-
HO¥ CTOPOHHI, By7IeT criocobcTBOBaThH 6e36apbepHOMY
¥ OTIEPaTUBHOMY TIPUMEHEHHIO HOBBIX pa3paboTok
B obsactu MU, a ¢ gpyroii — obecnieunBaTh HEOO-
XOZIMMBIHM YPOBEHB €r0 6e30I1aCHOTO UCIIOIb30BaHUS.

IIpaBoBOe peryaupoBaHue
HCKYCCTBEHHOI'O MHTEJUIeKTa
B 3apyOeKHBIX CTpaHax

OKCIepTH OTMEYaloT, YTO B psAZe IOPUCAUKITNHI
VIV perynupyeTcsi Ipu IOMOIIY COYETAHUA UHCT-
pymMeHTOB':

— xecTkoro peryarnposanus (hard-law) — ropuzu-
YecKy 06513aTeIbHBIX HOPM, pa3pabaThIBaeMbIX
3aKOHOJATENSIMU U PETYIATOPAMU;

— MATKoro peryiaupoBanus (soft-law) — He o6s3a-
TeJIbHBIX, HO NTpeHa3HaYeHHBIX JJI1 OKa3aHUs
HOPMAaTUBHOI'O BO3/I€MCTBUSA, U3/JaBAEMBIX U
MOOIIPSEMBIX PETYIITOPOM HOPM (peKoMeH/a-
TeJbHbIE IUCbMA, CTAaHAAPTHI);

— camoperyaupoBauus (self-regulation) — He 061-
3aTesIbHBIX K IPUMEHEHUIO CTaHAAPTOB, IPUHIIU-
OB M KOZIEKCOB TIOBEZIEHNSA, CO3/[aHHBIX y4acT-
HUKaMHU PbIHKa 6e3 HeloCcpeCTBEHHOTO YYaCTUs
perynsaTopa.

BaHk Poccuu BbIZiesIIeT TPU OCHOBHBIX ITOZX0Ja

K perynupoBanuio NN":

3

17

— OrpaHUYUTEeNbHBIN I0JX0/, — NpeJycMaTpHUBaeT
NPUHATHUE HOPM, PerlaMeHTUPYIOIINX paspa-
060TKy, BHEZIPEHWE U KCIUTyaTaruto cucrtem N,
coZieprKallyx IpsAMOM 3aIpeT Ha MCII0Ib30BaHue
OoTZeNbHBbIX cucTeM VU, a TakKe [OMONHUTEIbHBIE
Tpe6OBaHUA K dKCIUTyaTauuy Vil ¢ TOBBIIEHHBIM
puckoM. [To MHEHUIO 3KCIIePTOB, JAaHHBIN TIOAXO0],
peanusyioT EBponelickuii coto3 u bpasunus;
rU6GPUZHBIN [TOAXO0Z — MPe/CTaBIAeT cOO0H code-
TaHWe NMHCTPYMEHTOB XX€CTKOI'O PETyJIUPOBAHNUS,
MATKOT'O PeryJIvpoBaHUA U CAMOPEryIUpPOBaHUA
Ha OCHOBE PUCK-OPHMEHTHUPOBAHHBIX IIPUHIIUIIOB.
K TakoMy nozaxozy MOXKHO OTHECTH MOZEJU pe-
TyINpOBaHUA TaKUX CTpaH, kak Kuraii, Kanaza
u CIIIA;

CTUMYJIUPYIOIINHI MOAX0A — IIpeArosaraeT Npu-
MeHEeHNEe UHCTPYMEHTOB MATKOI'0 PeryJlnpoBa-
HUA (caMoperylvpoBaHue, 3STUYEeCKUe IIPUH-
IIUIIBI) U ITIOJTHOE OTCYTCTBUE OrpaHUYUTENbHBIX
Mep B oTHoweHuu M. IIpyuMephl JaHHOTO IIOA-
XOZla K peTyJINPOBaHMI0 — Bennkob6puTaHus
u CuHramyp.

IIpuMeuaTesbHO, YTO B YaCTU perlaMeHTaluu
HUCKYCCTBEHHOTI'O MHTE/UIEKTA B Pa3/JIMYHBIX CTPAHAX
MUpa II0Ka YTBEPKEHBI JOKYMEHTBI CTPaTern4ecKo-
I'o IVIAHUPOBAHUA — KOHLEILUH, IIOJTUTUKU, T'OCY-
JAPCTBEHHBIE CTPaTErUU U T.[. Kak TaKOBBIX, 3aKOHOB
WIN UHBIX HOPMAaTUBHBIX aKTOB, PEVIAMEHTUPYIO-
KX 0COOEHHOCTH IpuMeHeHUsA VI B KOHKPETHOH
CTpaHe, IIPAaKTUYECKU HET, HO rOCyZlapCTBa, Kak Ipa-
BIJIO, HACTPOEHHI HAa pa3pabOTKy COOTBETCTBYIOIINX
HOPMaTHBHBIX JOKYMEHTOB B OyrKaiiliee BpeMs.

B yacTHOCTH, Kak oTMevaeT . B. CEJIHHI/IH16, B Jle-
kabpe 2018 r. KaHA/ICKUI1 MHCTUTYT IT€PCIEKTUBHBIX
WCCIIeZIOBaHMH OMyOIMKOBas oTYeT «Co3iaHue MUpa
HCKyCCTBeHHOro nHTe/uteKkTa» (Building an Al World:
Report on National and Regional Al Strategies) ",
TIPeZICTABJIABLINI cO60¥ 0630p CyIIeCTBYIOMINX IOCY-
ZIAPCTBEHHBIX CTPATETUH B 00IaCTH UCKYCCTBEHHOTO
unTetekta (MU). K Host6pto 2018 1. Takue JOKyMeH-
THI BHIIIYCTWIU Y2Ke 17 rocyZapcTB, BkItouas Kurai,
a Taxxke EBpocoros, a k ArBapro 2020 r. JOKyMeHTEI
CTpaTernvecKoro IIAaHUPOBAHUSA B 001aCTU UCKYC-
CTBEHHOI'0 MHTeJUIeKTa IpeACcTaBWIn yxke 33 rocy-
ZapcTBa.

11.02.2019 B CIIIA 65i1a pazpaboTtana Hartuo-
HaJIbHAas CTpaTerus B 001aCTH UCKyCCTBEHHOT'O MH-
TeJJIEKTA, CoZiepKalias 1iejIv, 3aa4M U OCHOBHBIE
HamnpasieHusa passutua VMIU. ITosgHee [IpesnaeHTOM
CIIA 6bu1 mogmvcan Yka3 N2 13859 «IlogaepxaHue
aMepUKaHCKOTO JINJEPCTBA B 00JIaCTU UCKYCCTBEHHO-

URL: https://www.tadviser.ru/index.php/Ctatbsi:McKkyccTBeHHbI_nHTennekT_(pbiHok_Poccuu)#cite_note-0.

“ URL: https://www.cbr.ru/content/document/file/156061/consultation_paper_03112023.pdf

® URL: https://www.cbr.ru/content/document/file/156061/consultation_paper_03112023.pdf

¢ URL: https://www.elibrary.ru/download/elibrary_44324190_46297128 pdf.

Dutton T., Barron B., Boskovic G. Building an Al World: Report on National and Regional Al Strategies // Canadian

Institute for Advanced Research. 2018. December, 6. URL: https://www.cifar.ca/cifarnews/2018/12/06/building-an-ai-
world-report-on-national-andregional-ai-strategies (nata o6pauwerus: 11.02.2020).
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ro uHTresUiekTa» (Maintaining American Leadership

in Artificial Intelligence), KoTOpEI# OnIpesiesAeT IoIU-

THKY 110 YKPEIUIEHUIO HayYHO-TeXHUYECKOI'0 U 3KO-

HOMMYecKoro jngepcrBa CoeinHeHHBIX [IITaToOB B

006J1aCTH HayYHO-UCCIIeA0BATENbCKUX U OTIBITHO-KOH-

cTpykTopckux pabot (HMOKP) u BHegpenuio MU Ha

OCHOBE CKOODJMHHPOBAHHOI cTpaTeruu $pezepasib-

HOTO TpaBUTETHCTBA. [ocyapcTBO HGepeT Ha cebs

POJIb PYKOBOZSIIeH 1 HallpaBJIAIoNIel CUIbI U CO-

BMeCTHO ¢ VT-uHAyCTpHeli, HayYHBIM COOOIIIECTBOM,

MHOCTPaHHBIMU IapTHEPAMHU HaMePeHO 00eCIeYrTh

yBesmueHre 065eMOB MHBECTHUIIMI B HAYYHO-UCCIIe-

ZIOBATEJIbCKUE U OTIBITHO-KOHCTPYKTOPCKHE PAabOTHI.

BezgomMmcTBaM IpeAnyCcaHo OTAAaBaTh UM IIPUOPUTET

pu GOPMUPOBAHUY OFO/PKETHBIX 3a5BOK.
Otmeuaercs, yto augepctBo CIIIA B obmactu I

HMeeT IIEpPBOCTelleHHOe 3HaueHue /1JIs oA piKaHUsA

9KOHOMUYECKOU U HAIIMOHAJIbHOU 6€e3011acHOCTH

cTpaHbl ¥ GOPMUPOBAHUSA II0OATBHON SBOTIOLUY B

COOTBETCTBHH C ee [IeHHOCTSMH, IIOJINTUKOH U IIPUO-

puretamu. [Tonutuka npaBurenbcrsa CIIA Hanpas-

JleHa Ha NojJiepXXaHue U yKpeIUleHne HaydHOoro,

TEXHOJIOTMYECKOT'0 U SKOHOMUYECKOTO JINZIEPCTBA

CTpaHBI B 00JIaCTH UCCIE0BAHUN U pPa3pabOTOK B

006J1aCTH NCKYCCTBEHHOT'O MHTE/UIEKTA U X BHEZIpe-

HU IIOCPEJCTBOM CKOOPAVMHUPOBAHHOH CTpaTeruu

desepasbHOTO IPAaBUTENBCTBA — AMEPUKAHCKON

WHUIWATUBBI B 001aCTH UCKYCCTBEHHOT'O MHTE/UIEK-

Ta, KOTOpask pyKOBOZACTBYETCS MIATHIO IPUHIUIIAMU:

— obecrieyeHe TEXHOJIOTUIECKOTO TPOPEIBA B 06-
snacty U B desepaIbHOM IPaBUTENIBCTBE, IPO-
MBIIUIEHHOCTH U aKaJeMUIeCKUX KPyTax B [eIax
COZeTICTBYSA HAYIHBIM OTKPBITHSAM, SKOHOMUYe-
CKOW KOHKYPEHTOCIIOCOOHOCTH Y HAaI[MOHAJIBHON
6€e301macHOCTY;

— CTHMYJIMPOBaHHE Pa3pabOTKH COOTBETCTBYIOIINX
TEXHUYECKUX CTAaHJAPTOB U yCTpaHeHue 6apbepoB
2151 6€30I1acCHOT0 TECTUPOBAHUSA U BHEJPEHUS
TexHosioruii VU,

— oby4eHne pabOTHMKOB HaBBIKaM pa3paboOTKU U
IprMeHeHus TexHosorui 1U;

— YKpeIUleHHe 00IeCTBEHHOTO ZIOBEPYS U yBEPEH-
HOCTH B TexHOsoruax VIV, 3amyra rpakJaHCKIX
cBO0OO/, 1 IIEHHOCTERH;

— COJIeTiCTBHE CO3/JIAaHUIO MEXAYHAPOJHOU CpeaHl,
KOTOpas NOoAAep:KBaeT UCCIelOBAaHNS 1 MHHOBA-
1uu B obmactyu VIV 1 OTKPBIBAET PHIHKY /IS aMe-
PUKaHCKON nHAycTpry VI, ofHOBpeMEeHHO 3alu-
Imas TEXHOJIOTUYIECKOe TIPEUMYIIECTBO B 00/1aCTH
VI u 3amuyimas KpUTHYECKU BaXKHBIE TEXHOJIOTHH
VU ot npruobpeTeHns CTpaTernyeCKUMU KOHKY-
PEHTaMH U BpaXKAeOHBIMU CTPaHAMU.

B Kutae B [InaHe pa3BUTHs UCKYyCCTBEHHOTO

WHTEJIEKTA HOBOT'O ITOKOJIEHUS 0003HaYeHbI KaK

MIpUOPUTETHBIE Pa3paboTKU B chepe NCKYCCTBEH-

Anekceesa [1. I.
MoxHo im perynupoBath
MICKYCCTBEHHbIA MHTEANEKT?

HOTO MHTE/UIEKTa U B 0611eM Br/e chopMyIMpoBaHa

HallMOHaIbHAA CTPATerys, 1iejib KOTOPOU — BBIBECTHU

Kuraii k 2030 r. B MUPOBBIE JIUZEPH B YKa3aHHOU

obnacTw.

OTBeTcTBeHHBIN oAx0A K U aBnsercsa GyH-
JaMeHTaJIbHOU OCHOBOM IpezjioxeHnusa Kuras, npu-
3bIBasi K pas/ieJIeHUI0 OTBETCTBEHHOCTU U COBMECT-
HOMY yIIpaBJIeHUIO CO CTOPOHEI MHOXKeCTBA 3aUH-
TEePEeCOBAHHBIX CTOPOH. DTOT OAX0/, GOKYCUPYETCS
He TOJBKO Ha JIOTIOTHUTENTbHBIX 003aHHOCTAX pas-
JINYHBIX 3aUHTEPECOBAHHBIX CTOPOH (IIpaBUTEb-
CTBa, aKaJleMU4eCKUX KPyTOB, IPOMBIILIEHHOCTH,
IITUPOKOLL 06ITeCTBEHHOCTH U T.J.), HO U Ha BCEX
’KM3HEeHHBIX IMKJIax cucTeM U yeayr MU (oT npo-
eKTUPOBaHUSA, UCCIEJOBAHUN U Pa3pabOTOK J0
pa3BepTHIBAHUA, UCTIOJIb30BAHUA U VIIpABIeHUs) C
HeOOXOIMMBIM MOHUTOPUHIOM U OlIeHKaMU C TOUKH
3peHUs STUUECKOro yIpasjieHus. Bo MHOrux ctpa-
HaX CyIeCTBYeT KOHCEHCYC OTHOCUTENbHO IPUHATUS
OTBETCTBEHHOTO IoAxoAa K M1, moCKOIbKY OH pac-
CMaTpUBAaETCs KaK OAUH U3 JIYIIINX BAPUAHTOB JJIs
MIPOABUXEHUA MeX/IyHapPOAHOU CTPYKTYPHI yIIpaB-
nenua NN.

OTMeuaeTcs, YTO CTPYKTypa ynpasiaeHusa MU
ZIO/DKHA UCIIOIb30BAaTh Pa3jIMuHble METOABI U MHCT-
PYMEHTHI yIIpaBjieHus, TaKue KaK STUUecKue IpuH-
LUITBI, HOPMBI U ClTeIMUKAIINY, CTAHJAPTHI, 3aK0-
HBI ¥ T.JI., ¥ BKJIIOYATh UX B METOOJOTHIO THOKOTO
yTipaBJieHus], YTOOBI IOTIOMHATE APYT Apyra U MaKCH-
MU3HUPOBATh UX COOTBETCTBYIOMIYIO 3GGEKTUBHOCTb.
B KuTtae 0cO6EHHO TOAYEPKUBAIOT, 4YTO VIV ZI0;KeH
OCTaBaThCA MO/ 3HAYMMBIM KOHTPOJIEM YeoBeKa.
OTU PYKOBOZASAIINE [IeHHOCTU U IPUHLIUIIBL, COOTBET-
crBytomue pekoMenganyaMm FOHECKO no atuke MU,
CITy>KaT OBIIMM KOHCEHCYCOM Ha I106a1bHOM ypOBHE
1o yrpasienuto U,

[To mHeHuto Y. A. ®uumoBoii, 0CHOBHBIMU Yep-
TaMU, OTVIMYAIOIIUMU KUTAUCKUM TOAXO0/ K PeryIu-
POBAHMIO UCKYCCTBEHHOI'O UHTEJIEKTA, ABJIAI0TC " :
— OIIepaTUBHOCTH peryaupoBanusa (6bicTpoe pea-

rMpoBaHMe Ha TEXHOJIOTMYeCKYe BEI30BHI, KOrla

C03/1aeTcs JOKYMEHT, BKJIIOYaIIIU HEKOTOPhIe

00611Vie TIPUHITUATIBI, TTO3BOJIAIOININE TTIOHATH pas-

paboTynKaM, MHBECTOPaM U TTOJb30BaTeNAM, KaK

OTHOCUTHCS K COOTBETCTBYIOIIEN TEXHOJIOTHUN);
— UTepaTUBHOCTH peryJupoBaHus (rocyapcTBeH-

Hble OpraHbl IPUHUMAIOT aKT, «[IPOBEPSIOT» ero

Ha [IpaKTUKe, Yepe3 HeKOTOopoe BpeMs IpUHUMa-

0T HOBBIM aKT JIMOO HOBYIO BEPCHUIO MPEIKHETO

aKTa B 3aBUCHMMOCTH OT IIOJIyUeHHBIX Pe3yIbTaTOB,

MIOCTeNleHHO KOHKPeTU3UPYys NIpaBuia);

— CeKTOPaJbHOCTb PEeTryIUPOBaHUA (OTCYTCTBYET
3aKOH, OXBaTHIBAIOIINN HOPMBI, KOMILIEKCHO pe-
TYJIUPYIOIIHE BCIO chHePy, AJIs PEIleHUs Pa3HbIX
mpobiieM B chepe UCKYCCTBEHHOTO UHTE/IEKTa

'® URL: https://epaper.chinadaily.com.cn/a/202211/23/WS637d9a55a31009d7c3da5312.html.
' @uannosa M. A. TpaBoBoe perynnMposaHue NCKYCCTBEHHOMO MHTennekTa: onbiT Kntas // Journal of Digital Technologies
and Law. 2024;2(1):46—73. URL: https://doi.org/10.21202/jdtl.2024.4. EDN: awefay.
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[IPUHUMAIOTCS OTZe/IbHbIE HOPMAaTUBHBIE IIPABO-
BBIE aKTHI);

— WJeO0JIOTUYECKUH KOHTPOIb (HaIn4dye [eH3YPH,
B YaCTHOCTH I[eH3YPUPOBAHUE aJITOPUTMOB);

— HaJIM4¥e IUPOKUX TOJTHOMOYHH Y OPraHoB rocy-
ZApCTBEHHOTO YIIpaBJIeHU 110 U3JAaHUIO 11I0/3a-
KOHHBIX HOpMAaTHUBHBIX aKTOB, YCTaHABINBAIOIINX
MHOXX€CTBO UCKJIIOYEHUN U U3BATUH U3 HOPM
[IpaBa, COZEePKALIUXCS B 3aKOHAX.

Pa3paboTaTh niepBble 3aKOHBI U IIpaBuia B obia-
ctu VY, sTrdeckyie HOPMBI U IOJIUTHIECKHE CHCTe-
MBI, chOPMHUPOBATH BO3MOXKXHOCTHU OIIeHKHU U KOHTPO-
11 6e3onacHoct UM B Kutae mianupyrot k 2025 r.%°

HanuoHanbHas cTpaTrervus B 06J1acTH UCKYC-
CTBEHHOT'O UHTeJUIeKTa Ha nepuog g0 2031 r. (UAE
National Strategy for Artificial Intelligence 2031,
National Program for Al) pazpa6orana B 2018 r. u
B OAD.

Kaxk u B Apyrux crpasnax (B yactHocTH, CIIIA u
Kurae), OAD B paMKax CBO€e# CcTpaTeruu B 061acTu
WU cTaBsaT nepez coboli Ielb CTaTh MUPOBBIM JIH/E-
poM B obmactu UM k 2031 r.

Crparerus VIV BHeceT 3HAYUTENbHBIN BKJIAZ B
obpa3oBaHue, 5JKOHOMUKY, pa3BUTHE IPAaBUTENIbCTBA
U TIOBHINIeHVE 61arocoCTOAHUA 0b1iecTBa 6aro-
Ziaps BHeAIpEHUIO pa3/InIHBIX TexHosoruii 1V B pas-
JIMYHBIX CEKTOPAX, BKJIIOYAs SHEPreTUKY, TYPU3M U
obpasoBaHnue.

OCHOBHBIMU CTpaTern4ecKUMU LeIAMU SB-
nsoTes”

— 3aBOeBaTh PeIyTal{Io CTPaHbl, OPUEHTHPOBaH-
Holt Ha VU

— TOBBICUTb KOHKypPEHTOCIIOCOOHOCTH OAD B IpHO-
PUTETHBIX CEKTOPAx 3a cueT BHeApeHus U,

— c037aTh 6IaroNpUATHYIO dKOcUcTeMy s VU

— BHezpuThb U B cdepy 06CITyKUBAHUA KIUEHTOB,
YTOOBI YAYUILIUTD XKU3HB JII0Zei U paboTy IpaBU-
TeJbCTBA;

— TIpUBJIEKaTh U 00y4aTh OyAyIux paboIux C UC-
nosb3oBaHuem NU;

— IIpUBJIeYb BeAYLIIMX MUPOBEIX HCCIefoBaTesel
ZJ1s1 pabOoTHI C LIeIEBBIMH OTPAC/IIMU;

— IIpeZOCTaBUTh AAaHHbIE U BCIIOMOTATEIbHYIO NH-
bpacTpyKTypy, HEOOXOAUMBIE /11 TOTO, YTOOBI
CTaThb UCIIBITATEIbHBIM OJUTOHOM i1 V1

— obecneunTh HaZIeXKHOE yIpasieHue u 3pdeKTHB-
Hoe perynuposanue HI1.

Crparerus IW BKIOYAET NATH TeM>:

— ¢dopmupoBanue Cosera IV OA3;

— CceMMHapHl, IporpaMMBbl, MHUIIMATUBEI U TOE3/KU
B IrOCyZapCTBEHHBIE OpraHbI;

— pasBUTHE CTIOCOOHOCTEH 1 HABBIKOB BCETO ITEPCO-
Hasia, paboTarolero B chepe TEXHOJIOTUM, U Opra-
HU3aUUsA yIe6HBIX KyPCOB I FTOCYapCTBEHHBIX
CITy>KallluX;

— IpefocTaBleHue yeIyT yepes VM u mosiHada uHTe-
rpanusa MM B MeAUIIMHCKYE CIY)KObI U CITY>KOBI
6e30I1acHOCTH;

— 3aIlyCK CTpaTeruy JuAepcTBa 1 u3aHue IpaBu-
TEJIbCTBEHHOTO 3aKOHa 0 6e3011acHOM HCIOIb30-
BaHuu M.

ITpaBuTenbcTBO OAD 3amyctusio B Jlybae cTpa-
TernuecKuil KOMIUIEKCHBIHM mpoekT Al Blueprint
110 Pa3BUTHIO U UCIIOIb30BaHUIO NCKYCCTBEHHOTO
WHTes/UlekTa. Peanu3anua JaHHOTO IIaHa IIpeJycMa-
TpHBaeT Ha3HauYeHUe CIel[HaJlbHOr0 reHepaIbHOTO
JVIpeKTopa I10 UCII0Ib30BaHUIO UCKYyCCTBEHHOI'O UH-
TeJUIeKTa B KaX0M roCcyZlapCTBEHHOM YUpeX/eHUH.

I[Toce 3amycka npoekTa B Jlybae OyzeT co3zaH
Artificial Intelligence and WEB3 Incubator, koTopsiit
CTaHeT KpPYIHEMUIINM B MUpe LIeHTPOM JJIA KoMIIa-
HUH B chepe pa3paboTku VIV 1 MHHOBAIIMOHHBIX
TEeXHOJIOTWU U AJid IPUBJIeYeHUA CIIeI[UaarCcTOB U
SKCIIEpTOB B 00JIaCTH UCKYyCCTBEHHOT'O UHTE/UIEKTa
JJ1A peasn3alliy KpeaTUBHBIX IUIAHOB.

[TpoekT TakXe IpeAycMaTpHUBaeT BblAavdy JIU-
neusuu Dubai Commercial License for Artificial
Intelligence as pasButusa M-cexTopa 3a cueT Npu-
BJIEYeHMs HUIIEBBIX KOMIIAHUN U ITpodeCCHOHAIOB,
CTUMYJIUPYS UHBECTULINU U YKPeIUIAs cTaTyc Jybas
B KayecTBe LleHTpa TeXHOJIOTMYeCKUX U MHHOBAIH-
OHHBIX [IPEATPUATHIA,

IIpaBoBOe peryaupoBaHue
HCKYCCTBEHHOTO UHTEJIJIEKTa
Ha ypoBHe EBpormeiickoro cormosa

OZHMM U3 IIepBhIX 3aKOHOZATeTbHEIX aKTOB B 00J1a-
ctu VIV, npuHATEIX Ha ypoBHe EBpomnelickoro coro3a,
ctan PermamenT EBponetickoro nmapiameHTa u CoBe-
Ta 00 YCTAaHOBJIEHNY TAPMOHU3UPOBAHHBIX TPABIII
B OTHOIIIEHUH HCKYCCTBEHHOT'O UHTeJUIeKTa (3aKOH
00 MCKyCCTBEHHOM UHTEJUIEKTE), YTBEPKAEHHBII
3akoHoZaTeNbHOM pe3ostornueil EBporneiickoro nap-
smamenTa ot 13.03.2024 (nanee — 3akoH 06 MIN)*.
3aKoH Halpas/eH Ha co3JaHue eJUHOU HOpMaTHB-
HOU-IIpaBOBOY OCHOBHI /I MCII0JIb30BAHUA UCKYC-

20 URL: https://digichina.stanford.edu/work/full-translation-chinas-new-generation-artificial-intelligence-development-

plan-2017/.

21

URL: https://ai.gov.ru/knowledgebase/dokumenty-po-razvitiyu-ii-v-drugikh-stranakh/2018_nacionalynaya_

strategiya_oae_v_oblasti_iskusstvennogo_intellekta_na_period_do_2031_goda_uae_national_strategy_for_artificial_

intelligence_2031_national_program_for_ai/.
22

URL: https://u.ae/en/about-the-uae/strategies-initiatives-and-awards/strategies-plans-and-visions/government-

services-and-digital-transformation/uae-strategy-for-artificial-intelligence.

23

URL: https://www.akm.ru/news/v_dubae_zapushchen_strategicheskiy_kompleksnyy proekt_ai_blueprint_/

2 URL: https://www.europarl.europa.eu/doceo/document/TA-9-2024-0138_EN.html.
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CTBEHHOT'O UHTEJUIEKTA, OXBaThIBAET IPAKTUIECKU

Jo6bIe (KpoMe BOEHHOM) 061acTH U Bce Buzbl M.
B 3akone 06 MU cozepKUTCA CUCTeMa MTOHATUH

06 V1 u knaccudukanusa BugoB MU B 3aBUCUMOCTH

OT CTeIlleHH pUCKa:

— 3ampelleHHbIE CUCTEMEI (C HeOTyCTUMOH CcTelre-
HbBIO PUCKa);

— CHCTEMBI C BBICOKOU CTEIIEHBbIO PUCKA,;

— ocTaJbHBIE CUCTeMbl UCKYCCTBEHHOTO UH-
TeJUIEKTA.

EBponeiickrie 3aKOHOZATENN COTJIACHINCH 3a-

NPETUTH™:

— cHCTeMbI GMOMeTPUYECKON KaTeropu3aliiu, uc-
Mosb3yIolyie KOHQUAEHINaIbHbIEe XapaKTepH-
CTUKY (HalpuMep, OJIUTHYECKUE, PETUTHO3HEIE,
dwrocodckue yoexzeH s, CeKCyaabHy0 OpHUeH-
TaluIo, pacy);

— HelleJIeBOe U3BJIeYeHe N300pakeHNH JINIL U3
VIHTepHeTa Wiy 3amnuceli c Kamep BHZeOHa0JIIo-
JIeHUA I co34aHuA 6a3 JaHHBIX /71 paclo3Ha-
BaHUS JIUIT;

— pacIrio3HaBaHHE MOLUHI Ha paboyeM MeCTe U B
06pa3oBaTENbHBIX YUPEKIEHUAX;

— coUMaIbHBIA PEUTUHT, OCHOBAaHHBIN Ha COLUab-
HOM IIOB€JIEHUH WIN JINYHBIX XapaKTEePUCTHUKAX;

— CHCTEeMBI UCKYCCTBEHHOT'O NHTE/UIEKTa, KOTOPhIE
MaHUTYJIUPYIOT TIOBEIEHUEM JIIoJeH, YTOObI 060#-
TH UX CBOOOIHYIO BOJIIO;

— ucnosnab3oBanue MY A sKCIUyaTaluy yA3BUMO-
creil mogelt (13-3a UX Bo3pacTa, UHBAJIHUJHOCTY,
COIIMATBHOTO WIK SKOHOMMYECKOT'O [TOJIOXKEHMS) .
s cucrem VU, oTHECEHHBIX K KaTETOPUH BbI-

COKOTO pucKa (M3-3a UX 3HAYUTETbHOI'O ITOTEHIIH-

aJbHOTO BpeZia 3[0pOBbI0, 6€30I1aCHOCTH, OCHOB-

HBIM IIpaBaM, OKpy»Karolleii cpeJie, eMOKPaTUU U

BEPXOBEHCTBY 3aKOHa), ObLTH COIVIACOBAHBI YETKHIE

obs3arenbcTBa. JlemyraTam EBpomnapiamMeHTa yzaa-

JIOCh BKJIFOYUTD 00513aTETBHYIO OI[€HKY BO3JENCT-

BUA Ha QpyHZaMeHTaJbHBIEe IIpaBa CpeAu JPyTUX

TpeOOBaHMI, IPUMEHNMBIX TAK)Ke K CTPAXOBOMY U

6aHKOBCKOMY ceKTopaM. CHCTEMBI HCKYyCCTBEHHOTO

WHTeJUIeKTa, VCIIOIb3yeMbIe JIA BIUSHUSA Ha UCXO/,

BBIOOPOB U TIOBeZIeHUEe U30UpaTeneil, TaK:Ke OTHO-

CATCA K TPYIIIe BBICOKOT'O pyucka. ['paxkzane 6yayT

HMMeTb [IPaBo [10/aBaTh XKaJ00kl Ha cucTeMbl VI u

MOJIy4aTh OO'bSICHEHUA TI0 TIOBOZY PEIIEHUM, OCHO-

BaHHBIX Ha cucTeMax VM BEICOKOT'O pHCKa, KOTOPEIE

BIUAIOT Ha MX IpaBaZ’.

Cucrema ynpasjieHUs pUCKaMU JOJDKHA ITOHU-

MaTbCs KaK HEMPEPhIBHBIN UTEPAaTUBHBIHN IIPOIIECC,

MoxHo im perynupoBath
MICKYCCTBEHHbIA MHTEANEKT?

IUTaHUPYEMBIH U pealn3yeMblii Ha IPOTIKeHNUU BCe-

r'0 )XM3HEHHOTO I[UKJIa BLICOKOPHUCKOBOM CHCTEMBI

VU, Tpebyrouuii peryIsipHOro CUCTEMAaTUIECKOTO

o63opa 1 06HOBIeHus. OHA 0JDKHA BKJIIOYATD CJIe-

ayrotnue dTansl (cT. 9 3akoHa 06 N):

— BBIABJIEHUE U aHaJIN3 U3BECTHBHIX U Pa3yMHO
IIPOTHO3UPYEMBIX PUCKOB, KOTOPBIE cCTeMa
VU BBICOKOI'O pHriCKa MOKeT IIpe/CTaBAATh [
3/10pOBbsi, 6€30IIaCHOCTH MJIM OCHOBHBIX IIPaB,
Korjia cucrema M BLICOKOI'O PHCKa UCIIONb3YETC s
B COOTBETCTBUH C ee IIpeArnoyaraeMblM Ha3Ha-
yeHHeM;

— OIleHKa ¥ pacyeT PUCKOB, KOTOPBIE MOT'YT BO3-
HUKHYTb IIPU UCIOJb30BAaHUU BBICOKOPUCKO-
BoOH cucTeMbl VIV B COOTBETCTBUU C ee IpeIio-
JlaraeMbIM Ha3HadeHUeM U B YCJIOBUAX Pa3yMHO
Ipe/ICKa3yeMOro HelIpaBOMEPHOTI'O UCIIOJIb30-
BaHU;

— OLIeHKa JAPyTHUX PUCKOB, KOTOPbIe MOTI'YT BO3HUK-
HYTb, Ha OCHOBE aHaJIN3a JaHHBIX, COOPAaHHBIX U3
CUCTEMBI NTOC/IeTIPOAAKHOI'O MOHUTOPHHTa;

— MIpPUHATHE COOTBETCTBYIOUINX U LieJieHallpaBIeH-
HBIX Mep I10 YIIPaBIeHUI0 pUCKaMU.

B Bukumneauu oTMedaeTca>’, 4YTO MPUHATHINA
3akoH 06 MV cTaHOBUTCA IIOOATBHBIM CTaHAPT-
HOM B YKa3aHHoU obmactu. B centsabpe 2021 r. Kon-
rpecc bpaswiny NpHUHAI 3aKOHOIIPOEKT, CO3aloluii
MIpaBOBYIO 6a3y A1 UCKYCCTBEHHOTI'O NHTEJUIEKTA.
EBporeiickuii COBET MPUHSI CBOM 0BIIMH TOAXO K
3akoHy 06 McKycCcTBeHHOM uHTesIeKTe 06.12.2022.
l'epmanua nogaep:xuBaet rno3unyio CoseTa, HO BCe
Ke BUJUT HEOOXOAUMOCTD B JaIbHEHIINX YTy dIIeH! -
AX, 9TO OBUIO CHOPMY/IMPOBAHO B COTIPOBOAUTETHHOM
3adBJIEHUHU I'OCyZapCTBa.

IIpaBoBoe perynuposanue 1 B Poccun

B HacTosiiee BpeMs Poccrst HAXOAUTCS «Ha Pa3BUI-
Ke» ollpeZiesieHUA NOAX00B K peryanposaHuto 1.
ITo orteHkam Accoruaruu PUHTEX, BOIIPOC PEryIn-
poBanus MU ocTaeTcss OTKPHITBIM®,
KJtoueBbIMU HaTIPaBIEHUSIMU PETYIUPOBAHUS
Y HasbIBaIOT caeayomue:
— 6e3omnacHocTh VU
— CEKTOpa, NMOAXOJAIIE A UCIIoAb30BaHua U ¢
1eJIbI0 aBTOMaTHU3alNH;
— MpaBOBBIE U UHCTUTYIIMOHATIBHBIE CTPYKTYPHI,
CBfI3aHHbIE C UCTIOMb30BaHeM U 1 TeXHOJIOTHIA;

— KOHTPOJIb 1 AOCTYII K II€PCOHAJIbHBIM JAHHBIM

% URL: https://www.europarl.europa.eu/news/en/press-room/20231206IPR15699/artificial-intelligence-act-deal-on-

comprehensive-rules-for-trustworthy-ai.
26

comprehensive-rules-for-trustworthy-ai.
27

28

512%20(1).pdf.

N

URL: https://www.europarl.europa.eu/news/en/press-room/20231206/PR15699/artificial-intelligence-act-deal-on-

URL: https://ru.wikipedia.org/wiki/PernameHt_EBponeickoro_cot3a_o06_nCcKyCCTBEHHOM_UHTENNEKTE.
URL: file:///c:/users/dgalekseeva/downloads/primenenie_tehnologij_iskusstvennogo_intellekta_na_sajt_1697722

? file:///c:/users/dgalekseeva/downloads/10_trendov_lI_1718952374.pdf.
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— MoOpaJibHble U STUYECKHE BOIPOCHI, CBA3aH-

Hble ¢ M.

OTCyTCTBYeT eAMHOOGpasHoe MOHUMaHKe Ha-
NpaBIeHWi ¥ HEOOGXOAUMOM CTETNIeHN periaMeHTa-
1y IW ¥ B 0T€4eCTBEHHOM JOKTPUHE, TOCKOIBKY
He BbIpabOTaHBI €[UHBIE TIOAXO0/bI K HAyYHOM OlleH-
Ke BaXKHEHUIIINX TapaMeTPOB UCKYyCCTBEHHOTO UH-
TeJUIEKTa. B 4aCTHOCTH, BHIAEAIOT MPO6IEMaTUKY
B [IPU3HAHWK IPaBOCyOGbeKTHOCTH WU, IPaBOBOTO
MOJIOXKEHUA " ¥ BO3MOXXHOCTH OTpe/IeJIEHUS eT0
«TPAXKIAHCTBa» °', PACCMATPUBAIOTCSA BO3MOXXHOCTH
MPaBOBOT'O PEryJINPOBaHUs MOPAAKA IPUMEHEHUS
VU B TPyZI0BBIX > U HAJIOTOBBIX - IPaBOOTHOIIEHUSAX,
B perlaMeHTalluy Pe3ylbTaTOB UHTE/UIEKTyalbHON
NeATEbHOCTH U aBTOPCKUX MPaB>*, KOHTPOJIbHO-
HA/[30PHOM JIEATENIBHOCTH >, IEATENLHOCTH ITPaBO-
OXPaHMUTENbHBIX OPraHOB>®, IPU UCIIONBb30BaAHUN
2151 TPOGUIAKTUKY IPECTYIUIEHUN” , B Cyze GHOM
cucreme™®, TIpU OTIPaBIEHUH IPABOCYAUA U T.J.

IIpencrasisieTcs, 4To 6e3 cephe3HOi HayYHOM
OTIP€e/IEJIEHHOCTH TI0 BOIIPOCY MIPABOBOT'O PEXUMa
VU 1 BO3MOXXHOCTEN €ro IPUMEHEHUS B PA3TMIHBIX
OTpac/aX HEBO3MOXKHA Pa3paboTKa HaJJIeKaIEro
3aKOHOZIaTENbCTBA.

Kak 1 Bo MHOTHUX cTpaHaX, B Poccuu paspaboTa-
HbI COOTBETCTBYIOIIHE JOKYMEHTHI CTPATErMIECKOTO
IUIaHUPOBaHUs, TIpelycMaTpUBarolye pasputue .
B wactHocTH, Ykasom [Ipesuzenta PO or 10.10.2019
N® 490 yreepxxzieHa HanyoHanbHaa crpaTerus pas-
BUTHUA UCKYCCTBEHHOr0 MHTeIekTa A0 2030 roza B

30

C.5—14;N212.C. 5—15.

31

Poccutickoit ®egepariuu (nanee — CTpaTerus), riaB-
HBIM UHCTPYMEHTOM PeaTn3alliy KOTOPOU ABIAETC
«IOpOKHasA KapTa» pa3BUTUA BBICOKOTEXHOJIOT Y-
HOTO HampabyieHUs «/ICKyCCTBEHHBIN UHTEIIEKT»,
r7ie KJII0YEeBBIMU yYaCTHUKAMU SABIAIOTCS [IpaBu-
TenbcTBO PD, TTAO «Chepbatk», Poccutickuii Gpouz
npaMbix uHBectuniul (POITN) u Korncoprmym HTU
o NIN. CtpaTerus Cofep:KUT MEPOIIPUATHUS TOCY-
ZapcTBa desepansbHOTO MpoeKTa «VICKyCCTBEHHBIH
UHTEJUIEKT», 8 TAaK)Ke MIPOAYKTOBYIO COCTABJIAIOIIYIO
Y MEPOTIPUATHSA BHINIENIEPEYNCIEHHBIX KOMITAaHUM-
JINZIEPOB.

IMpunsar Kogekc 3Tuku B chepe NCKYCCTBEHHOTO
unresiekra’ (qanee — Kogekc), ycTaHOBUBILIMIA 06-
II¥ie STUYECKYE TIPUHIIUITHL U CTAHZAPThI IOBEJEHUA,
KOTOPBIMU CJIelyeT PYKOBOJCTBOBAThCS yYaCTHUKAM
OTHOIIEHUH B cpepe UCKYCCTBEHHOTO MHTEJIEKTA B
cBOell fesITeIbHOCTH, a TaKXKe MeXaHU3MbI peajn3a-
LY ero MOJIOoKeHUN.

Kozexkc pacnpocTpaHseTcsa Ha OTHOLIEHUS, CBA-
3aHHBIE C 3TUYECKUMHU aclieKTaMU co3zanusd (Ipo-
€KTUPOBAHUsA, KOHCTPYUPOBAHUS, TUJIOTUPOBA-
HUs1), BHEIPEHUS U UCIOJb30BAaHUSA TEXHOJIOTUHN
VU Ha Bcex aTamnax >XU3HEHHOTO IIUKJIa, KOTOpble
B HacTosII[ee BpeMs He YperyJInpoBaHbl 3aKOHOAa-
TesbcTBOM PD 1 (Mn) akTaMu TeEXHUYECKOTO pery-
JupoBaHus. PekomeHgaum HacTosiiero Kozekca
paccuuTaHbl HA CUCTEMBI UCKYCCTBEHHOT'O MHTEJ-
JIEKTa, IPUMEHsIeMbIE UCKIIOYNUTENBHO B IPaXKJaH-
cKuX (HeBOEHHHBIX) IIeJISIX.
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[J1aBHBIMY IPUOPUTETHBIMY HAIIPABJIEHUAMU pa3-
BUTH TexHOIoruu VIV B 3amiuTe UHTEpeCcoB U NpaB
JIIoZiel U OTZEIbHOTO YeTOBeKa ABIAITCA
— 4YeJIOBEeKO-OpUEHTHPOBAHHBIN U TYMaHUCTHYe-

CKUI IIOJXO/;

— yBa)keHHe aBTOHOMHU U CBOOO/BI BOJIM YEJIOBEKA;

— COOTBETCTBUE 3aKOHY;

— HeJVICKPUMUHAILIVS;

— OlLleHKa PUCKOB ¥ TyMaHUTapHOTO BO3ZAeCTBYA.
[ToguepKHyTa HEOOXOAUMOCTh OCO3HAHUS OTBET-

CTBEHHOCTH IIPY CO3/IaHUHU U UCTIOAb30BaHuu MU.
I[Tpu npumenenuu VM1 Heo6XoAMMO 06ecednThb

PUCK-OPUEHTHUPOBAHHBIN [IOAX0Z. YPOBEeHb BHU-

MaHUA K 3TUYECKHUM BorpocaM B obsactu MU u

XapakTep COOTBETCTBYIOIINX JelcTBUI aTopoB VIV

JIOJDKEH OBITh TPONIOPLIMOHAJIEH OIleHKe YPOBHS PUC-

KOB, CO37IlaBaeMbIX KOHKPETHBIMU TeXHOJIOT VMM LIS

WHTepecoB YejoBeKa U obIiecTBa.

O1eHKa YpOBHSA PUCKOB JOKHA YUUTHIBATh KaK
W3BECTHBIE, TAK U BO3MOXKHBIE PUCKH, IPU 3TOM IIpU-
HHMaeTcd BO BHUMaHUe KaK YPOBeHb BEPOATHOCTH
yTpo3, TaK ¥ UX BO3MOXKHBIHM MacuTab B KpaTKo-
CPOYHOMH M JOJATOCPOYHOH IlepcrekTuBe. [IpuHATHe
3HAYMMBIX IS OOIIECTBA U FOCYZapCTBa PELIEHMH B
obsactu npuMeHeHys VU 10KHO COTPOBOXKAATHCS
Hay4YHO BBIBEPEHHBIM, MEXKAVCIUIUIMHAPHBIM IIPO-
THO3UPOBaHKEM COLIMAIbHO-3KOHOMUYECKUX ITOCTIe] -
CTBUH U PUCKOB, N3y4eHNEM BO3MOKHBIX U3MeHe-
HUM B [[EHHOCTHO-KY/IBTYPHOU [TapaZiurmMe pa3BUTHSA
006IIecTBa C y4€TOM HallOHAIbHBIX IPUOPUTETOB.

CornacHo HalnonanbHOM cTpaTeruy pasBUTHA
HUCKYyCCTBEHHOI'O UHTeJUIeKTa Ha nepuoz no 2030
roza (m. 23) uenAaMu pa3BUTHUA UCKYCCTBEHHOTO
uHTesiekTa B Poccutickoit ®egepariuu ABASIIOTCA
obecrieueHre pocTa 61aTOCOCTOSHUSA M Ka4ecTBa
’KU3HU ee HaceJleHUs, obecriedeHrie Hal[MOHAIbHOM
6e30macHOCTH ¥ IPABOTIOPSKA, JOCTIKEHUE YCTOM-
YUBO¥ KOHKYPEHTOCIIOCOOHOCTH POCCUICKON SKOHO-
MUKH, B TOM YHCJIE TUAUPYIOIIUX TO3ULIUN B MUpE B
0061aCTH NCKYCCTBEHHOT'O NHTE/UIEKTA.

OCHOBHBIMU 33/layaMH pa3BUTUA UCKYCCTBEHHOTO
uHTeekTa B Poccutickoit ®egepariuu ABASIOTCA
(. 24):

a) NOBBIIIEHHE JOCTYIHOCTU NHPPACTPYKTYPHI,
He0OXOZMMOH /11 Pa3BUTHS TEXHOJIOTUH UCKYC-
CTBEHHOTO UHTEJIEKTa;

6) moAzep:KKa oOpraHu3auii — pa3paboTYNKOB
TEXHOJIOTUM UCKYCCTBEHHOTO UHTE/IEKTa;

B) TOAZep)KKa HAyYHbIX UCCIEAOBAHUM U pa3pabo-
TOK B IIeJIAX 0OecliedeHrs OIlepPeKaroIero pas-
BUTHA UCKYCCTBEHHOI'O MHTE/UIEKTa;

I') TOBBIIIEHNE YPOBHA KOMIIETEHLIMI B 06/1aCTH
HCKYCCTBEHHOT'O MHTeJUIEKTa U YPOBHA HHPOP-

“' URL: https://a-ai.ru, 10.01.2022.

Anekceesa [1. I.
MoxHo im perynupoBath
MICKYCCTBEHHbIA MHTEANEKT?

MHPOBAHHOCTH I'PAXK/JAH O TEXHOJIOTUAX UCKYC-
CTBEHHOT'O UHTEJLIEKTA;

[l) CTUMYJHUpOBaHUe BHeJpeHUA TEXHOJIOTHM UCKYyC-
CTBEHHOI'0 MHTE/ZIEKTA B OTPaCyIAX 9KOHOMUKU U
COLIMA/IbHOM cheprl;

e) obs3aTenbHOe BHEPEHME JOBEPEHHBIX TEXHO-
JIOTUM UCKYCCTBEHHOTO MHTE/UIEKTa B TeX 0bJia-
CTSIX €T0 HCIONb30BaHMS, B KOTOPHIX MOXKET OBITh
HaHeceH yiiepb6 6e3omacHocTu Poccutickoit de-
Jlepanuu;

K) CO3ZlaHNe KOMIUIEKCHOM CHCTeMBI HOpPMaTHUBHO-
TIPaBOBOTO PETYIUPOBAHUSA OOIIECTBEHHBIX OTHO-
IIeHuM, CBSI3aHHBIX C pa3BUTHEM U HUCIIOIb30Ba-
HHEM TeXHOJIOTHUH UCKyCCTBEHHOT'O MHTEJIEKTA,
obecrieueHyie 6€30I1aCHOCTY IPUMEHEHU TaKUX
TEXHOJIOTUH;

3) yKpeIUleHHe MeXyHapOoAHOTO COTPYAHUYECTBA
B 00JIaCTY HCIIOIb30BaHUS TEXHOMOT UM UCKYC-
CTBEHHOTO UHTEJUIEKTA.

PacnopsaxeHueMm IlpaButensctBa PP ot
19.08.2020 N®° 2129-p yrBepxaeHa KoHuennusd pas-
BUTHS PETYTUPOBAHUSA OTHOIIEHUH B chepe TEXHO-
JIOTUI UCKYCCTBEHHOTO UHTEJIEKTA U POOOTOTEX-
HuK# 710 2024 1.%

KoHuenuusa ucXouT U3 TOTO, YTO JJI Pa3BUTUA
TEXHOJIOTUI NCKYCCTBEHHOTO UHTEJIEKTa U Po6o-
TOTEXHUKHU HEOOXOIUMO CO3/JaHNe PETYISITOPHOM
cpensl, KoMPOPTHOI /7151 6€30T1acHOTO Pa3BUTHUA U
BHeZIpeHUS YKa3aHHBIX TEXHOJIOTMH, OCHOBAaHHOM Ha
Gajamce UHTEPECOB YeoBeKa, 0061ecTBa, Tocyaap-
CTBa, KOMIAHUI — pa3pabOTYUKOB CUCTEM UCKYC-
CTBEHHOT'O MHTEJUIEKTA M POOOTOTEXHUKH, a TaKiKe
noTpebuTesei UX TOBapoB, pabot, ycayr. OmHaKo
pe/icTaBieHyss 06 3ToM GajiaHce CyIecTBEeHHO pas-
HATCA. B cBsa3u ¢ aTuM KoHlenusa ocTaBisgeT OTKPhI-
THIMU U TPeOYIOMUMU ZlaTbHeHNIIIero ob6CcyxaeHus
OT/ieNbHbIe HanboJiee CTIOpHbIE BOIIPOCH], HO MOXKET
CIIY’KUTh UHCTPYMEHTOM JIJIST IOCTYYKEeHUsA B OJIvbKati-
ITMe TOABI COMMIKEHNS UHTEPECOB YeloBeKa, obiie-
CTBa, rocyZlapcTBa 1 6u3Heca B pacCMaTpUBaeMOM
cdepe.

KoHIilenuusa yuuTeiBaeT moyoxeHus Haiuo-
HaJIbHOM cTpaTeruu, HallMOHaJIbHON TPOrpaMMBbI
«lludpoas skoHOMUKa Poccutickoii Demeparivmi»
u CTpaTeruu pasBUTHSI MHPOPMAIMOHHOTO 00TIle-
ctBa B Poccuiickoit ®egepanuu Ha 2017—2030
rozsl, yTBepKJeHHoU Yka3zoM [IpesnzgenTta PO ot
09.05.2017 N2 203 «O Crpareruu pasBuTusa HHOOp-
MaIlMOHHOTO 0b1recTBa B Poccutickoit ®emepanvu Ha
2017—2030 rogpi», a TakKe MOJ0XKEHHU UHBIX /10-
KYMEHTOB CTPATErM4eCcKoro IIaHMpPOBaHUs, HOpMa-
TUBHBIX IPABOBHIX aKTOB U METOANYECKUX TOKYMEH-
TOB, B TOM YUCJIe MeXIyHapOAHBIX OpraHU3auH.

“2 PacnopsxeHne Mpasutensctea P® o1 19.08.2020 N2 2129-p <06 yTeepxkaeHun KoHuenumn passnTus perynmposaHus
OTHOLLEHUIA B chepe TEXHOMOMMI NCKYCCTBEHHOTO MHTENeKTa U poboToTexHnku fo 2024 roga> // OduumanbHblil nHTep-
HeT-nopTan npasosoi uxdopmauum URL: http://www.pravo.gov.ru, 26.08.2020,
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C y4eToM 3asBJIEHHOU IeJIN PETYTUPOBAHUS BBI-
JeTAIOTCA CIeIYIONIHe 3aIa4H, Ha pellleHe KOTOPBIX
ZIOJDKHO OBITH HAaIIPaBJIEHO PETYINPOBAHUE:

— CO37laHMe OCHOB IIPABOBOT'O PEryIMPOBAHUA HO-
BBIX O01IIeCTBEHHBIX OTHOLIEHUH, GOPMUPYIOINX-
s B CBSI3U C IPUMEHEHUEM CHCTEM UCKYCCTBEH-
HOT'O UHTEJUIEKTa U POOOTOTEXHUKH, NUMEIOIUX
IPEeNMYIIECTBEHHO CTUMY/IMPYIOLINI XapaKTep;

— ollpezieJieHUE IPAaBOBBIX 6APbEPOB, 3aTPYAHSIIO-
KX pa3paboTKy U MpUMeHeHUe CUCTEM UCKYC-
CTBEHHOT'O MHTEJUIEKTA M POOOTOTEXHUKU B pas-
JINYHBIX OTPAC/IAX SKOHOMHUKU U COIMATbHOMN
cdepsr;

— ¢dopMUpOBaHUE HAIIMOHATHHOU CUCTEMBI CTaH-
JlapTU3aLUU U OLIEHKU COOTBETCTBUSA B 00JIaCTH
TEXHOJIOTUH NCKYyCCTBEHHOTO MHTEJUIEKTA U PO-
60TOTEeXHUKH.

IIpu 5TOM peXXUM ITPABOBOT'O PETYINPOBAHUSA Pas-
paboTKY, BHEPEHUS U IPUMEHEHUA TEXHOIOTUN U
CHCTEM UCKYCCTBEHHOT'O MHTE/UIEKTa U POOOTOTEX-
HUKH JJOJDKEeH 00ecriedrBaTh HEOOXOAUMYIO CTeNEeHb
3alIUTHI IPaB U CBOOO/ YeIoBeKa U TPaKJaHUHa,
OTBeyaTh MHTEpecaM 0o01IecTBa U rOCyapCTBa.

24.04.2020 npunart PepepanabHBIN 3aKOH
N2 123-®3 «O npoBeZieHHU SKCIIepUMeHTa I10 yCTa-
HOBJIEHUIO CIEINAIbHOTO PETYIMPOBAHUS B LIEIAX
CO371aHUs HeOOXOAUMBIX YCIIOBUH /1S pa3pabOTKU U
BHe/IpEHVS TEXHOJIOTUI NCKYCCTBEHHOTO NHTEJUIEKTA
B cy6BekTe Poccutickoit ®ezepaiiiu — ropoje deze-
pasibHOTO 3HaueHuss MOCKBe 1 BHECEHUH U3MEeHEeHUH
B ctathu 6 u 10 esepanbHOro 3akoHa «O mepco-
HaIbHBIX JAHHBIX» .

3ajlayaMy yCTaHOBJIEHUS SKCIIEPUMEHTATBHOTO
IIPaBOBOTO PEXXUMa ABJISIOTCS:

1) co3zaHve 61aTONPUATHBIX IIPABOBBIX YCIOBUM
Pa3BUTUSA TEXHOJIOTHUHA UCKYCCTBEHHOTO UH-
TEeJIEKTa,;

2) ampobarus TeXHOJIOTHI NCKYCCTBEHHOTO UHTE-
JIEKTa U Pe3YJITAaTOB €ro IPUMEHEHUS B CYO'bEKTe
Poccutickoii ®egeparuy — ropoze desepaabHOTo
3HayeHUs MOCKBe;

3) onenka 3¢ PEeKTUBHOCTY U Pe3yIbTaTUBHOCTHU
YCTaHOBJIEHUS CIIEIIUAIBHOTO PETYINPOBAHUSA
TI0 pe3y/IbTaTaM yCTaHOBIEHUS SKCIIePUMEHTAb-
HOT'O TIPaBOBOTO PEXUMA.

OCHOBHBIMY IPUHLIUIIAMH YCTAaHOBJIEHUS DKC-
MIEPUMEHTAIBLHOTO IIPABOBOTO PEXUMA SABJIAIOTCA:
1) Ipo3pavyHOCTh SKCIEPUMEHTAIBHOTO IPABOBOTO

peXUMa;

2) 3amuTa IpaB U cBOOO/ YeI0BEKA U TPaKJaHUHA,
obecrnieyeHre 6€30IaCHOCTH TIUYHOCTH, OOIIECTBA
Y TOCyZIapCTBa;

“ URL: http://www.pravo.gov.ru, 24.04.2020.
“ URL: https://www.cbr.ru/press/event/?id=17177.

3) HeZVCKPUMUHALMOHHBIHN JOCTYII K pe3yabTaTaM
IIPUMEHEHU UCKYCCTBEHHOI'O UHTEJUIEKTA.
HeoaHO3HAYHYIO O3UIIUIO 3aHAJ IO BOIIPOCY

peryaupoBaHua TexHosnoruu M bBauk Poccuu. 1o

€ro MHEHMUIO, B HACTOSIMIMI MOMEHT HeT HeoOXou-

MOCTH B OTIEPATUBHOM pa3paboTKe clielaTbHbIX

IIpaBWJI UCIIOJIb30BaHusA cucteM MV puHaHCOBRIMU

opranusauuamu. bank Poccru roToB y4acTBOBaTh

B HaOJII0IEHNY 32 KOHKPETHBIMU [TPOEKTAMU B 3TOH

obstacTu, aHaniu3e cBA3aHHBIX ¢ IV pUCKOB, TOA-

Zep>)KUBAeT OOMEH JIyYIINMU PAaKTUKAMU MEXIY

KOMIaHuAMu*,

OTMedaeTcs, YTO BHEIpEHUE CIIel[UaIbHBIX Tpe-
60BaHUli, OpDUEHTUPOBAHHBIX Ha VIV, MOXKeT OBITh
PacCMOTPEHO B OTZAEIbHBIX CIy4aax IOCJIE IPOBEJE-
HUA JOTIONHUTEIbHBIX KOHCYIBTAIUH € y9aCTHUKaMU
PBIHKA U C X BO3MOXKHOM MPOpabOTKOI B paMKax
MeXaHM3Ma MIIOTHPOBaHUA HU(POBEIX NTHHOBALIUH
(B TOM 4MCIIE SKCIIEpUMEHTAIbHBIX IPABOBBIX PEXKU-
MOB) C yIeTOM PUCK-$aKTOPOB, YKa3aHHBIX B JloKIa-
Zie bauka Poccun. [1pu sTom bank Poccuu otmevaer
Ba)XKHOCTh CAMOCTOSITEIbHOTO YIIpaBieHus GUHaH-
COBBIMY OpPraHU3alUAMU PUCKAMU, CBA3aHHBIMU C
npuMeHeHreM WV, 11 BEICTpauBaHus B QUHAHCOBBIX
opraHusanuax, npuMenaomux 1M1, cucremsl ynpas-
JIeHWA TaKMMHU pUCKaMU, YUUTHIBAOIEN XapaKkTep U
MaciTab TaKMX PUCKOB, a TaKXKe 0COOEHHOCTH TIPU-
MeHAeMBIX IIporpaMm Ha ocHose M. Kpowme Toro,
MIPUBETCTBYETCS OOMEH JIyYITMMU IPAaKTUKAMU B
chepe M Mex /Iy y9aCTHMKaMU pbIHKa™.

Taxum 06pa3om, B II€JIOM B 3II0XY CTPEMUTENBHO-
T'0 pa3BUTHA COBPEMEHHBIX TeXHOJIOTHUN UCKYCCTBEH-
HBII MHTEJUIEKT 3aHUMaeT 0cob60e MeCTO, OKa3bIBas
BJIMSTHYE Ha Pa3BUTHeE Bcex cdep desloBedecKoi ges-
TeJbHOCTU. BKy1azi B pa3paboTKy UCKYyCCTBEHHOTO
WHTEJUIEKTa KPYIIHBIX MUPOBBIX ZIepKaB IPUBOAUT
UX K yJIy4YIIEHUIO 3KOHOMUKHU, B YaCTHOCTU POCTY
BBII, xak aTo 65u10 B CIIIA mociie pacrudpoBKU
reHoma 4esnoseka. ClipaBe//InBO OXXUAAETCA, YTO
pa3sBUTHE UCKYCCTBEHHOI'O UHTEJUIEKTA IIPUBEAET
K YJIy4IIeHUIO PBIHOYHBIX OTHOIIEHUH, 001Ieit
CHUCTEMBI YIIPaBJI€HUA B OpTaHU3alAAX, CUCTEMBI
yTIpaBJIeHUs IePCOHAIOM U IIPOYUX 00IacTAX. YKe
cefiyac BO MHOTHX 00JIaCTSIX UCKYCCTBEHHBIN UH-
TeJUIEKT IpUMeHseTcsE 0c06eHHO addeKTuBHO. [To
OLIEHKE DKCIePTOB, TEXHOJIOIMU UCKYCCTBEHHOTO
WHTEJUIEKTA II03BOJIAT YBEINYUTE 3P PEeKTUBHOCTD
unudpoBoii TpaHchopmanuy B 6—7 pas, a CKOpoCTb
MIOJIy9eHUS TOCYZapCTBEHHBIX YCIyT O6arofaps uM
K 2024 r. BeIpacTeT B 10 pas®.

Bmecre ¢ TeM, Kak y»ke 0TMedasaoch paHee, IIpo-
BeJIeHUIO HCCIeZI0OBaHUM U IoCaeLyIolIeMy aKTHB-

“ URL: https://www.cbr.ru/content/document/file/156061/consultation_paper_03112023.pdf.
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HOMY 1 6e30MMacHOMY BHEAPEHUIO TeXHomoruu Vi1
B IEATENBHOCTh GUHAHCOBOT'O U UHBIX CEKTOPOB
OTe4eCTBEeHHON S5KOHOMUKMU JIOJIXKHO COIIyTCTBOBATh
co3zaHue HeoOXOAVMOTO U JOCTaTOYHOI'O HOpMa-
TUBHO-IIPABOBOT'0 PETyJIHNPOBAHUS.

Ero HezlocTaTOUHBIN YPOBEHD, PABHO KaK U CO3/ia-
HUe U3TUITHUX aIMIHUCTPATUBHBIX 6aphepoB i
UCIIO/Ib30BaHUA, HEU3MEPUMO MOBBIMIAIOT CyIIle-
CTBYIOIIYE PUCKU JJII HAITMOHATBbHON U 9 KOHOMMU-
4ecKoi 6€3011acHOCTH, YBETUIUBAIOT OTCTaBAHUE OT
KPYIHEHUITHX 5KOHOMUK MUpa U He 06eCcTieunBaioT
HeOoOXOAMMYI0 KOHKYPEHTOCIIOCOOHOCTh COOTBET-
CTByIOIIe poccuiickoi 5KOHOMHUKY Ha MUPOBBIX
PBIHKAX, a TaK)Ke CKa3bIBAlOTCSA Ha KauecTBe XXKU3HU
HacCeJIeHUA.

B paMkax pa3paboTK{ HOPMATUBHO-IPABOBOTO
peryaupoBatua U HeobXoANMO 06eCTIeunTh:

— ycTpaHeHHe aIMUHUCTPATUBHO-TIPAaBOBBIX Gaphb-

MoxHo im perynupoBath
MICKYCCTBEHHbIA MHTEANEKT?

HOT'0 MHTEJUIEKTA JJOCTOBEPHBIMU UCXOAHBIMHA
JAHHBIMU;

— 3aIUTy IePCOHATBHBIX JAHHBIX ¥ MHOM HHpOpMa-
I[UY OTPAHUYEHHOTO J0CTYTa, 00bEKTOB MHTEI-
JIEKTYaJbHBIX IIPaB IIPU CO3/JaHUU U 00y4eHUN
Mo/esiell HCKYCCTBEHHOT'O MHTe/UIeKTa.
CrnenoBarenbHO, A1 obecrieueHus 3G HeKTUBHO-

ro BHeZipeHUs TexHosornu VU B pasnuyHbie cdepsrl

pOcCCHiicKOl 5KOHOMUKH, QYHKIIMOHUPOBaHUE I'OCy-

ZAPCTBEHHOT'O CEKTOpa U 1eATeIbHOCTh IPaBOOXpa-

HUTEJIbHBIX OPIaHOB HEOOXOAMMO CO3JjaHHe COOT-

BETCTBYIOIIEro IPaBOBOTO I0JIA, II03BOJIAIOIIEro, C

OZHOM CTOpPOHBIL, pa3BUBAaTh TexXHOIOrMK VIV 1 TpaHc-

JINPOBATh UX HAa HOBbIE chepHl KU3HeAeATeTbHOCTH

ob1ecTBa, a ¢ Apyroi — 3aliIiaTh HHTEPECH pas-

paboTIMKOB, IpUMeHUTeNIeH, NTHBECTOPOB, MOJIb30-

BaTesel U rocyjapcraa.

DTO NO3BOJIUT CO3/aTh KOMIUIEKCHYIO CUCTEMY

€pOB, MPEISITCTBYIOMINX BHEAPEHUIO TEXHOIOTHIA
HCKYCCTBEHHOT'O MHTEJUIEKTA B OTAENbHBIX 06J1a-
CTSIX, BKJIFOYAs 3/[paBOOXpaHeHUe, TPAHCIOPT,
rocyZlapCTBeHHO-YaCTHOE TapTHEPCTBO U IpyTHe
06J1acTH;

— yCcTpaHeHKe HOPMaTUBHBIX 6apbePOB, MPETAT-
CTBYIOIUX BHEAPEHUIO TEXHOJIOTUI UCKYCCTBEH-
HOT'O MHTEJUIEKTA B OTAEIbHBIX OTPACIAX SKOHO-
MUKHU, BKJIIOYas OTCYTCTBUE METOO0TOTHIECKOM
6asbl 151 obecredeHus CUCTEM HUCKYCCTBEH-

HOPMaTHBHO-IIPAaBOBOT'0 PETyIMPOBaHUA 0b1Ie-
CTBEHHBIX OTHOIIEHUH, CBA3aHHEBIX C PAa3BUTHEM U
HCIIOJIb30BaHKEM TEXHOJIOTUH UCKYyCCTBEHHOT'O UH-
TeJUIEKTa ¥ 06eCceunTh 6€301MacHOCTh IPUMEHEHUS
TaKUX TEXHOJIOTMH, JOCTUTHYB TEM CaMbIM OZHOU 13
OCHOBHBIX 33/1a4 Pa3BUTHA UCKYCCTBEHHOTO UHTEJI-
JekTa B Poccuiickoii ®ezepariiu, poBo3mIallleHHON
I «K» 1. 24 pa3zena V HalnoHanpHOM cTpaTeruu
Pa3BUTHA UCKYyCCTBEHHOI'O MHTEJ/UIEKTA Ha ITePUOZ
20 2030 roza.
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AHHOmMauus. B asapusix ¢ yuacmuem agmoHOMHbLX MPAHCNOPMHbLX cpedcme 3adelicmaosaHbl
godument, npousgooumenu agmomobiLnetl, cucmemsl ABMOHOMHO20 80XCOEHUS U NOCMABUUKLL.
Bonpoc 0 mom, kmo Hecem 0maemcmaeHHOCb 3d CEPbe3HYI0 A8APUI0, CMAHOBUMCS OUeHb CLOMC-
HbLM NOCJIe ee B03HUKHO8eHUS. [Iocmasujuku 00JHCHbL U3YUUMb 80NPOChL Y20JI08HOL OMEemcmaeH-
HOCMU, KAk U pa3pabomuuxil, KOHMpoaepsl U KoHeuHble beHeduyuapsl cucmemsl. EcmecmaeHHo,
dusuueckue nuya obaadarom wpuduUeckoll NpasocnocobHOCMbio 01 NpuUseHeHUs K Ye0JI08HOIL
omaemcmaeHHocmU 3d 00POJICHO-MPAHCNOPMHbLE NPOUCULECBUSL, 8 MO 8PeMs KaK Npou3gooumentt
asmomobiLnell, KOmMopble HE3ABUCUMBL OM NOCMABUUKO8 CUCTIIEM, UMEIOM 8 IMOM 02PaHUUEHHbLe
06s13amenbcmea U3-3a KomMmepueckoil matinbl u mexHonozuil. Cucmema agmoHOMHO20 B0HCOeHUS
0Ka3bl8aem 3HaAUUMeNbHOe BAUSHUE HA OOPONCHO-MPAHCNOPMHbLe NPOUCULECMBUSL, HO U3-3a 02PA-
HUUEHHOCMU ee c80LicM8 U MeXHOI02UUeCK020 YPOBHS 803HUKAIOM NPOOIeMbl C NpUBIeHeHUeM K
Y20J108HOLL OMBEeMCMeeHHOCMLL.

B ¢8513U ¢ 8bICOKOIL cMeneHblo CNeyUant3ayll MexHUUecKUX HOPM U UX 8bLCOKOLL CIeneHbl0 coom-
gemcmaus npodyKMmMam UCKYCCMEeHHO020 UHMeJLIeKMa Heo6X00UMbL mexHUUecKUe HOPMbL O
onpedesieHust 06513AHHOCMU NOCMABUKO8 NPOSBIMb 0CMOPONICHOCMb, K020a CYyOBEKMUBHBIM
acneKmom npecnynieHus 8s1emcst Xaiamuocms. IIpecmynienus, cesi3aHHble ¢ NPOU3B0ICMBOM
unu npodasceii N00OeNbHbBIX UNU HeKAUECMBEeHHbIX NPOJYKMO8, a makice KpynHble 00POHCHO-
MpPAaHCNopmHble NPOUCULECMBUS He MOZYM 8eCmU K Y20J108HOLL 0ME8emcmeaeHHOCMu, U npobaema
npuesiedueHUs K 0mMeenmcmeeHHOCmu 00NX%CHA 6blMmb pelleHd nymem pa3ssCHeHUs WL U3MEHEeHUS
cywecmayouwux cneyudukayull Win ycmaHosaeHs CoCmasa npecmynieHull, C8s13aHHbLX ¢ pas-
pabomxoil u npou3godcmeom NpodyKmos UCKYCCMBeHH020 UHMeIeKMd, KOmopble He Coomaem-
CMeym mexHu1eckum HOpMam.

Kntoueasle cnosa: asmoHomHoe 80scOeHUe, Ye0Sl08HASL OMEEMCMEeHHOCMb, 00PONCHO-MPAHCNOPM-
HOe npoucuecmaue, mexHuueckile HOpMbl

Abstract. Autonomous vehicle accidents involve drivers, car manufacturers, autonomous driving
systems, and suppliers. The question of who is responsible for a significant accident becomes a very
complex issue after it occurs. Suppliers must study their criminal liability as developers, controllers,
and ultimate beneficiaries of the system. Naturally, individuals have the legal capacity for criminal
responsibility in traffic accidents, while car manufacturers, who are independent of the system suppli-
ers, have limited attention obligations due to commercial secrets and technologies. The autonomous
driving system has a significant impact on related traffic accidents but is limited by its qualities and
technological level and does not have the legal capacity for criminal liability.

Due to the high degree of specialization of technical norms and their high degree of fit to Al products,
technical norms are needed to determine the suppliers’ duty of care when the subjective aspect of the
crime is negligence. The crime of producing or selling false or inferior products and major responsibility
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accidents crimes cannot effectively pursue their criminal liability, and the problem of liability pursuit
should be solved by explaining or modifying the existing specifications or establishing the crimes of
designing, producing artificial intelligence products that do not conform to technical norms.
Keywords: autonomous driving, criminal liability, traffic accident, technical norms

Self-driving cars bring us a technological, conven-
ient life, but the risks are also emerging. In recent
years, self-driving traffic accidents have been report-
ed, while the results have been unsatisfactory. Most
autonomous vehicle systems employ Al solutions, and
robotic decision-making reduces driver participation
and makes responsibility challenging to clarify. As
the driver’s duty of care diminishes, the criminal re-
sponsibility of the autopilot system and the supplier
behind it gradually becomes the research hotspot.
If criminal liability cannot be sorted for suppliers
of autonomous driving systems, car manufacturers
and other subjects, this can lead to increased risk
and difficulties in resolving related disputes. It also
undermines the law’s authority and hinders society’s
progress. Therefore, it is necessary to clarify the crim-
inal liability of the relevant subjects and discuss the
legislative and judicial issues on this basis.

1. Technical principles
of autonomous driving

In recent years, with the hot development of new
energy vehicles, autonomous driving has once again
become the focus of market competition. Autonomous
driving vehicles, or intelligent networked vehicles, are
equipped with advanced onboard sensors, controllers,
actuators and other devices. The integration of
modern communication and network technology
to realize the exchange and sharing of intelligent
information between the car and the X (people,
cars, roads, clouds, etc.), with complex environment
perception, intelligent decision-making, cooperative
control and other functions, which can achieve safe,
efficient, comfortable and energy-saving driving, and
can eventually realize a new generation of cars that
can be operated in place of human beings.'

It can realize safe, efficient, comfortable and
energy-saving driving that replaces human operation.
Autonomous driving technology includes six
aspects: environment perception, localization and
navigation, processing and decision-making, path

planning, motion control, and assisted driving.” This
new technology provides cars with features such as
unmanned driving in all scenes, emergency braking,
automatic parking, and speed limit recognition,
enriching the driving experience and making driving
more humanized. China, considering the current
status and future trends of the development of the
autonomous driving industry, released the Taxonomy
of Driving Automation for vehicles on August 20,
2021, which classifies driving automation based on
five elements: detection response, motion control,
simultaneous execution, minimal risk strategy, and
design operating range of the driving automation
system in the execution of dynamic driving tasks.

In the wave of the development of the autonomous
driving industry, technology companies, start-ups,
and traditional car manufacturers are competing to
innovate, and there are two typical technology paths:
one is that traditional automobile manufacturers
gradually promote the transformation of assisted
driving to automation within an acceptable cost,
and gradually transition to full autonomous driving,
this technical solution is called "modular" but in
the research and development process, due to the
insufficient amount of data and data noise of the
training model, the model performance cannot be
maintained stable and the progress is slow;® The
other is the cross-border research of science and
technology enterprises, increase investment in one
step, and take the lead in opening the door to level
4 and level 5 autonomous driving through artificial
intelligence, this path is called "end-to-end", thanks
to the empowerment of AIGC (Al-generated content)
technology, the complexity of the autonomous
driving system has been greatly reduced and the
performance has been dramatically improved, this
technical path has become a significant trend.* The
following suppliers of autonomous driving systems
are the companies that use artificial intelligence
technology to design and manufacture driving
systems and provide the systems to automakers and
consumers by writing algorithms and other means to
realize autonomous driving functions.

Refer to the Ministry of Industry and Information Technology "Management Standards for Road Test and Demonstration
Application of Intelligent Connected Vehicles (Trial]". 2021. No. 97 // URL: https://www.miit.gov.cn/xwdt/gxdt/art/2021/
art_cfeb55cbe100409db0b69590e0d9378a.html (accessed: 10 February 2024).

Sun Jian, Huang Runhan, Li Lin, Liu Qiyuan, Li Yudi. Integrated Simulation Test Platform for Environment Perception and

Planning Decision of Intelligent Vehicle // Journal of System Simulation. 2020. 32 (02). P. 237.

Scientia Sinica (Informationis). 2024. 54 (06). P. 1297.

Driving of Automobiles // Auto Time. 2024 (13). P. 5.

Hongyang Li, Yang Li, Huijie Wang [et al]. Open-sourced data ecosystem in autonomous driving: the present and future //

Hu Shuanglu, Hua Xianping, Dou Min, Fei Huili [et all. The Status Quo and Development Trend of End-to-end Autonomous
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2. The case of liability for autonomous
driving traffic accidents

The issue of the allocation of criminal liability arising
from autonomous driving traffic accidents has
become urgent, and the number of reports related
to autonomous driving is increasing year by year, and
the cases of death are also common. The risk to the
life safety of the public cannot be underestimated.

In March 2018, the United States Uber’s self-
driving car killed a pedestrian in Arizona and
attracted global attention. On May 8, the United
States National Transportation Safety Board released
a preliminary investigation report into the case,
which showed that the autopilot system did not
accurately identify pedestrians or warn drivers,
probably because the system was flawed, resulting
in too strict conditions for obstacle avoidance. Uber
modified the vehicle so that the system could not
brake urgently under certain circumstances, and the
driver could only brake manually. The board found
that the company’s "safety risk assessment process
was inadequate" and that it had placed too much
trust in the driver, but the driver did not do his job,
which ultimately led to the tragedy. In 2019, Uber
reached a settlement agreement with the victim’s
family. Finally, prosecutors determined that Uber was
not criminally responsible. In September 2020, they
indicted car driver Rafaela Vasquez for manslaughter,
who pleaded guilty in July 2023 and was sentenced
to three years of probation.’

In 2019, Kevin George Aziz Riad of Los Angeles,
United States, ran a red light while driving a Tesla
Model S and fatally collided with another vehicle.
Prosecutors revealed at a hearing in March 2022 that
Riad’s Tesla ran a red light on Vermont Avenue and
collided with a Honda Civic while travelling at 74
mph, killing two victims instantly. It is believed that
the Riad was using Tesla’s Autopilot system at the
time of the crash. After more than three years of trial
in the case, in June 2023, a judge sentenced him to a
suspended sentence for manslaughter. On August 15
of the same year, Kevin Aziz Ria stated that he had
no objection to the charge of manslaughter and paid
more than $23,000 in compensation to the victim’s
family.®

In the case of the above-mentioned traffic
accidents, criminal law faces many complex issues
in dealing with related cases. The autonomous
driving system supplier is exempted from criminal
prosecution through settlement, and the driver often
becomes the person who is criminally prosecuted.

5

An important issue is whether suppliers should be
held legally responsible and how to restrain them to
ensure that they carry out technological innovation
within the legal framework without harming society.
At the same time, many people believe that artificial
intelligence, which is the core of autonomous driving
systems, may also become the subject of criminal
liability in the near future, and how to define their
liability is being discussed.

As mentioned above, the current nature and
liability issues of self-driving car traffic accidents are
reflected in the following aspects:

First, when the autonomous driving mode is
turned on, the driver’s role changes to a certain
extent from the controller to the monitor, or even the
occupant, and the occurrence of the traffic accident is
not closely related to the driver’s operation, whether
the driver is responsible for this, and whether the
driving system actually involved in the traffic accident
can become the main body of responsibility.

Second, suppliers of autonomous driving systems
are closely connected to autonomous vehicle traffic
accidents. Because they provide core technology for
autonomous vehicles, but trade secrets cannot be
transparent. In this case, whether they are responsible
for the self-driving traffic accident.

3. Qualifications for criminal liability
of autonomous driving systems
and suppliers in traffic accidents

A hundred years ago, human society desired to
replace people in driving. It is also the ultimate goal
of the development of self-driving cars, and the
artificial intelligence technology provided by the tech
giants has laid a solid foundation for this road. In
many fields, artificial intelligence robots are gradually
replacing some complicated work to facilitate human
life and are also more "humanized". It is necessary
to admit that today’s Al can independently create,
compete, talk, participate in economic activities,
and even be used for infringement and crime.
Therefore, as a typical artificial intelligence product,
the discussion of the status of autonomous driving
systems is of practical significance and inevitable.

3.1. Autonomous driving systems do not qualify
for criminal liability

According to the "Taxonomy of driving automa-
tion for vehicles", the driving automation of levels
0-2 still belongs to the category of assisted driv-

Refer to Riess R, Sottile Z “Uber self-driving car test driver pleads guilty to endangerment in pedestrian death case”.

2023, July 29 // URL: https://edition.cnn.com/2023/07/29/business/uber-self-driving-car-death-guilty/index.html

(accessed: 15 August 2024).

¢ Refer to DAZIOA S “Tesla driver to pay $23K in restitution for a 2019 Los Angeles crash that killed 2 people”. 2023,
December 29 // URL: https://apnews.com/article/tesla-autopilot-los-angeles-d65c48236d4c9d4a420b6f8307669832

(accessed: 15 August 2024).
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ing. The system cannot complete all the dynamic
driving tasks (DDT) in these three levels of driving
and cannot be called automatic driving in the true
sense. The driver and the system jointly complete
the perception and recognition of external things.
The driver controls the vehicle, and the system con-
trols the vehicle according to the driver’s settings.
The system implements an auxiliary function, not a
replacement for the driver, so liability qualifications
are not questioned.

The function of artificial intelligence in Level 3
autonomous driving is gradually revealed. When
the autonomous driving system is turned on, the
system can complete the whole process of dynamic
driving tasks from perception to decision-making
and control, and the driver’s task is transformed
into the supervision of dynamic driving tasks and
the takeover of driving in unexpected situations.
In the case of a human takeover, the autonomous
driving system remains on because the detection
and response to targets and events still require the
autonomous driving system, and the driver still has
to operate according to the system’s prompts. In this
and more advanced autonomous driving, the system
has essentially become the role of the driver and a
participant in road traffic.

Without the intervention and participation of
strong artificial intelligence, dynamic driving tasks
cannot be continuously and automatically realized,
and there are two different views on the discussion
of the status of strong artificial intelligence.

One is the affirmative statement represented by
Liu Xianquan, who believes that advanced intelligent
robots autonomously carry out behaviours outside the
scope of programs designed and compiled by humans,
are out of human control and cannot be dominated,
and may produce autonomous consciousness, so
they no longer have instrumentality.” Based on
the view that the basic concepts of behaviour and
responsibility can be applied to legal persons in civil
law and criminal law and that there is a possibility of
expansion of the concept of the responsible person,
Chu Chencheng believes that since the concepts of
behaviour, attribution, and responsibility can be
extended to the field of legal persons, the possibility
of applying them to robots cannot be denied entirely.®

ChatGPT // Legal Forum. 2024. 39 (02). P. 22.
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Scholars with opposing views argue that the
essence of Al and humans is different. Regarding
subject-object relations, artificial intelligence is not
"natural" intelligence but "artificial” intelligence,
which is a tool of human beings. Artificial
intelligence has no place in the legal system, lacks
both the capacity for rights and obligations, and is
just a machine rather than a "human".’ They are
essentially human creations, cannot independently
bear criminal responsibility, should not be given the
ability to criminal responsibility, it is meaningless
to impose "criminal punishment" on them'’, giving
artificial intelligence robots the qualification of
criminal subjects conflicts with existing ethics and
laws, artificial intelligence robots can only exist in
part of the field of production and life, and are tools
created by humans to facilitate daily life.

According to the democratic basis of the principle
of a legally prescribed punishment for a specified
crime, the premise for a subject to be criminally
regulated is that he or she can participate in
criminal legislation on an equal footing. The current
development of society cannot give Al citizenship.
If their corresponding subject status is stipulated
in the criminal law, due to the final guarantee
characteristics of the criminal law, such operations
are equivalent to a certain degree of recognition of
their status in various other legal departments, which
will be difficult for other laws to interpret and adapt.

This paper has a negative attitude towards the
criminal subject qualification of autonomous driving
systems. From the point of view of the philosophy of
law, the subject of legal presuppositions is the rational
subject.” In the legal world, human beings are
rational. Each person gives his or her freedom of will
to engage in various activities. Legal responsibility
is the logical adverse consequence of self-selected
behaviour under the control of free will.'* All actions
of a rational person are considered to be the result
of a trade-off. A person should be held liable if
he intentionally or negligently injures rights and
interests prescribed by law or implied. On this basis,
the "duty of care" arises in civil law, and violating
the duty of care in criminal law also produces the
subjective state of negligence. Artificial intelligence
is also a representative of technological rationality."

Liu Xianquan. Research on the Subject Status of Criminal Responsibility of Generative Artificial Intelligence such as

& Chu Chencheng. Changes of Criminal Responsibility in the Al Era // The Oriental Law. 2018. (03). P. 29.
? Ji Yang. The Criminal Liability System in the Al Era Can Not Be Reconstructed // Journal of Comparative Law. 2019 (04). P. 126.

Niu Tianbao. Criminal Law Response in the era of Artificial Intelligence — Analysis of criminal liability related to

infringement of legal interests by artificial intelligence robots // Journal of Southwest University of Political Science

and Law. 2020. 22 (01). P. 97.

of Political Science and Law). 2018. 36 (05). P. 25.

of Political Science and Law). 2018. 36 (05). P. 25.

Long Wenmao. A Philosophical Thought on the Legal Subjectivity of Al // Science of Law(Journal of Northwest University

Zhang Wenxian. Jurisprudence. Beijing : Higher Education Press. 2018. P. 166.
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The core of artificial intelligence products is
algorithms, which are the regular guidelines that
artificial intelligence must follow when performing
calculations and decision-making. Autonomous
driving systems are regulated by them all the time
in operation. In this sense, artificial intelligence
is also a product of rationality, a combination of
people’s knowledge and practical rationality. It
can produce various goals according to different
realities and achieve them autonomously. In this
way, it seems reasonable to give them subject
qualifications. However, following this path will
fall to a misunderstanding. After the birth of a
driving system, it will learn independently and
produce "experience", which may not be clear to
the developer. However, the system takes these
experiences into account in order to improve its own
driving services.

The system algorithm all reflects the choice
of human will, no matter what level of artificial
intelligence, it cannot be separated from the algorithm
and run independently, so it is fundamentally
different from people in this regard. According to
Karl Larenz, man, by his very nature, is capable
of autonomously and responsibly determining his
existence and relations within the limits of the given
possibilities, setting goals for himself and limiting his
actions.'* We can imagine that in the future, highly
developed intelligent robots can formally determine
their relationship with other things. However, due to
the existence of algorithms, such decisions can only
permeate human will.

Throughout the criminal laws at home and
abroad, the direct purpose of various penal and
non-penal punishments is to combat existing crimes,
deter potential crimes, and prevent the recurrence
of criminal acts. Based on the idea that one person
is a knot in the network of social relations, through
the application of criminal penalties, the person is
subjected to sanctions from the state and temporarily
loses the conditions for reoffending.

At the same time, the negative evaluation of the
person by the authoritative judiciary undermines
his or her position in social relations, makes the
person feel pain, and realizes the effect on the
offender and the victim and deters other potential
offenders. The autonomous driving system can only
be carried on the vehicle and the machine, there is
no possibility of interpersonal communication, blood
tie, and no independent personality, so all the current
criminal and non-criminal penalties cannot achieve
the purpose of punishing crimes. Removing code,
disassembling parts or other measures, will not really
have an effective effect on intelligent systems, but
will only weaken the function of autonomous driving
services. Even if criminal sanctions are imposed on

autonomous driving systems, there is no standard
or method to observe whether the system has
"repented", and the danger of reoffending would, in
fact, undermine the authority of criminal law.

3.2. Suppliers of autonomous driving systems
are eligible for criminal liability

Before discussing their responsibilities, it is
necessary to explain the special status of system
suppliers. In the traditional automotive industry
chain, the upstream part is the supply of raw
materials and parts such as steel and plastics, and
this part mainly produces automotive parts such as
engines, body interiors and accessories, chassis, etc.
In the long-term market competition, most of the
enterprises have a stable supply relationship with
downstream OEMs. In the middle of the industry, the
automobile manufacturers are mainly composed of
vehicle manufacturing, which provides automobile
design, technology, and vehicle production
qualifications and connects automobile sales and
aftermarkets with upstream enterprises.

The development of autonomous driving has
led to the involvement of cross-border technology
companies in the midstream of the industry,
providing artificial intelligence, whose products
dominate the control of consumer vehicles and play
a role in conjunction with the cars manufactured
by OEMs, thus distinguishing them from traditional
upstream component suppliers. However, they do
not have the qualifications for vehicle production,
cannot control the whole process of automobile
production, and the quality of the final output of
the vehicle factory is not directly related to them,
so there is a clear difference between them and the
vehicle manufacturer. If system suppliers are to be
held criminally liable by attribution to automobile
manufacturers, it will break the principle of bearing
responsibility solely for one’s own crime. This
article discusses the following three aspects of the
qualification of autonomous driving system suppliers
for criminal liability in traffic accidents:

3.2.1. Suppliers of autonomous driving systems

have the ability to identify and control

According to the general theory of criminal law,
the subject’s ability to be criminally responsible
should be premised on the ability to identify and
control in the sense of criminal law. Most system
suppliers are companies and legal persons generally
have the capacity for criminal liability. The main
problem, however, is that this requirement for
recognition and control is more focused on relevance
to the facts of the case. Autonomous traffic accidents
do not formally involve the suppliers, and it seems
that the traffic accident has no connection with them.

" Karl Larenz. [German] Allgemeiner Teil Des Biirgerlichen Rechts / Translator : Wang Xiaoye [et all. Beijing : Law Press,

2003. P. 47.
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However, based on general experience and
logic, autonomous driving system suppliers must
have a deep understanding of traffic accidents and
the ability to control them. On the one hand, as a
designer of products with a wide range of scenarios,
it is impossible not to have an early understanding
and preparation for dangerous accidents. In the R&D
process, autonomous driving system suppliers must
be able to abstractly recognize that the systems they
produce have the potential to cause and participate
in traffic accidents and make necessary arrangements
for these typical scenarios in advance to minimize
the participation of autonomous driving systems in
accidents. On the other hand, the upgrading of Al
products relies on a large number of case studies,
and traffic accident scenarios must be included. If
traffic accidents cannot be warned and avoided in
time, enterprises must also attach great importance
to traffic accidents in order to survive and develop. As
a result, autonomous driving system providers have
the ability to identify and control the occurrence of
traffic accidents.

3.2.2. Autonomous driving system suppliers are

the ultimate beneficiaries and controllers

As the main body behind the traffic accidents
of autonomous vehicles, suppliers have the main
responsibility for the research and development of
autonomous driving systems and directly benefit from
autonomous driving system products.

Autonomous driving systems are still essentially
commodities and belong to the market economy, and
the pursuit of commercial interests is one of the tasks
of the system, and it is also a source of experience
for suppliers to improve products and upgrade
technologies. Whether it is in the production, design,
sales process, or in the daily scenario of consumers,
autonomous driving systems will continue to provide
information resources and economic wealth for
relevant R&D companies. System suppliers adjust
the behavior logic of the autonomous driving
system by designing algorithms, updating policies
and improving equipment, showing a continuous
connection and monitoring relationship between
suppliers and autonomous driving systems.

Except a small number of manufacturers who
research autonomous driving systems independently,
most of the manufacturers who work with system
suppliers do not have the technical capabilities to
test the system as much as possible according to
the relevant national standards. The algorithm
of the system designer is a trade secret, which is
generally not disclosed to the public, and it is almost
impossible to share it with automobile manufacturers.

Yr0n10BHas 0TBETCTBEHHOCTb NOCTABLIMKOB CHCTEM
dBTOHOMHOr0 BOX/EHUA 3a 10P0XXHO-TPAHCMOPTHbIE NPOUCLLIECTBUA [qacn: |]

Manufacturers cannot test the system’s response
under all operating conditions in the post-production
testing of automobiles, which is limited by conditions.
The system supplier is not aware of all the working
conditions in road traffic, and there are gaps in the
compilation of algorithms or the possibility of wrong
decisions due to the system’s self-learning.

Based on the "governing principle," the person
in charge of the risk is responsible for the risk and
its consequences.'® Autonomous vehicles have
unique properties compared to traditional cars. The
autonomous driving system is not under the driver’s
control, and the driver only needs to follow the traffic
regulations to drive. Autonomous driving systems
are generated without the control of the automaker,
who only has to test the vehicle by test standards to
ensure its quality. Many algorithm defects are difficult
to observe due to the lack of technical standards, and
autonomous driving systems, which are Al products,
are still at the mercy of producers in use, so it is
necessary to prevent accidents caused by intentional
or negligent design errors of system suppliers. In the
event of a traffic accident, the responsibility of each
subject must be investigated.

There is almost no dispute over the responsibility
of the driver in unmanned driving. The automobile
manufacturer only needs to test the vehicle in
accordance with the test standards to ensure the
quality of the car, and at the same time inform
the driver of the precautions for use in a timely
manner. Violations of transportation regulations
by autonomous vehicles under the system’s control
are governed by the system supplier, provided that
both the driver and the vehicle manufacturer have
complied with the obligations created by the law and
have not violated the operating and use regulations.
Only the system supplier can truly take responsibility
for the autonomous driving system.'® Only by
examining the relevant obligations according to the
attributes of each party can the criminal liability of
autonomous vehicle traffic accidents be truly clarified.
If the criminal liability of multiple subjects is denied, it
is like a disguised recognition of the criminal liability
qualification of the autonomous driving system.

3.3.3. It is possible to hold the supplier

of the autonomous driving system

criminally responsible

Pursuing the criminal liability of the system
supplier directly beyond the vehicle manufacturer
raises the question of whether the principle of
"technology neutrality" has been violated. In fact,
technical issues be involved that "technology
neutrality” cannot be used as an absolute justification.

'S Lao Dongyan. Reflection and reconstruction of the theory of possibility of foreseeing in negligent crime // Peking

University Law Journal. 2018. 30 (02). P. 326.

' Liu Xianquan. The Attribution and Nature of Criminal Liability for Crimes Involving Artificial Intelligent Products //

ECUPL Journal. 2021. 24 (01). P. 52.
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Technical behaviors include the technology
development and the act of providing technology.
In terms of technology development, as long as the
developer does not have the subjective intent to
commit a crime or help a crime, even if others use
the autonomous driving system and the car to commit
a crime, it cannot lead to a crime.

However, if criminal intent arises after the devel-
opment is completed, the technology development
behavior cannot be evaluated separately, and crim-
inal responsibility should be pursued by examining
the technology provision behavior. The act of provid-
ing technology is divided into two situations: one is
to provide technical assistance after contacting oth-
ers knowing that others are going to commit crimes,
which should be classified as an aider according to
China’s accomplice theory. The other is to provide
technical assistance without intentional communica-
tion, and according to China’s accomplice theory, it
cannot be recognized as a one-sided accomplice, so
there is an obstacle that cannot punish one-sided ac-
complice in this scenario, but in the field of network
information, China solves the negative impact of
one-sided assistance by establishing the crime of aid-
ing criminal activities in the information network.

Therefore, the act of neutral technology provision
is not a justification for exculpation,'” and the above
practice also provides a practical reference for the
research on the criminal liability of autonomous
driving system suppliers in this paper.

To reasonably delineate the responsibility
boundaries between traditional car companies
and system suppliers, it is necessary to seek more
professional normative documents as a reference.
Previously, the Ministry of Industry and Information
Technology of the People’s Republic of China issued
the national standard "Intelligent and connected
vehicles-Track testing methods and requirements

for automated driving functions" (GB/T 41798-
2022), which clarified the test requirements for
various traffic scenarios, providing guidance for car
companies to test autonomous driving functions.
Vehicle manufacturers can test by this national
standard during the vehicle testing phase. Even if
a self-driving car causes a traffic accident, if the car
company strictly follows the test standards for testing,
it will not be criminally liable.

In China’s road traffic legislation, there are also
provisions on the supplier of autonomous driving
systems as the subject of obligation, such as the
"Jiangsu Provincial Road Traffic Safety Regulations"."®
It can be seen that it is difficult for autonomous
driving system suppliers to stay out of road traffic
accidents. However, since the responsibility for road
traffic accidents in China can only be borne by natural
persons, the occurrence of autonomous driving traffic
accidents is also easy to transfer the responsibility to
the manufacturer. The autonomous determination
of autonomous driving systems makes it easy for
suppliers to be perceived as obligated to foresee
results. According to China’s theory of negligence
crimes, the breach of the obligation to foresee the
result is an element of negligence crime. The defense
is that there is no anticipated possibility."

In this case, the duty of care of the system supplier
is very demanding, which is not conducive to the
commercial development of intelligent networked
vehicles in China. Therefore, it is also necessary to
clarify the design specifications of the industry and
study new standards for the determination of the
fault obligation of the subject. If the supplier can
comply with these specifications in the design and
has the relevant technical standards for the quality
and actual operation of the driving system, there
is no criminal liability even in the event of a traffic
accident.
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AnHomauus. B cmambe npedcmas.ieHbl 0CHO8HbLE NONONCEHUS UHCMUMYMA A8MmopcK020 Npasda
8 Poccuu u Kumae. IIpogedeHn cpasHumeibHblll AHAIU3 00B€KMO08 A8MOPCKUX NPA8 U YCA08UTLL UX
oxpaHocnocobHocmu no 3akoHooamenscmagy Poccuu u Kumas, paccmomperst 8udbl asmopckux
npas, ux codepicanue u cpoku Oelicmeus, a maxdice 80NPOCbL PACNOPANCEHUS UMYULeCTNBEHHbIMU
asmopckuMu npasamu u ux aawumst. IIpedcmasnen ananus cydebHozo pewerust Kumas o aauyume
asmopck020 NPasa Ha PUHAHCOBbLI OMuem, c2eHepUPOBAHHbBLL KOMNBIOMEPHOL NPOPAMMOTL, UMO
cmano npedmemom obcyncoenus Ha Gopyme cydeii BOHC no unmesiekmyanbHoll cobcmeeHHOCMU.
Knrouesvle cnoesa: 3axoHn, asmopckoe npago, Kumati, npousgedenue, npozpammtoe obecneueHue,
¢y0, BOYIC, nuyeH3uoHHbLIl 002080p, 002080p 06 0mMuync0eHUU UCKAUUMENAbHO020 NPAsd, omeem-
CMEeHHOCMb, KOHMPAaPaKmMHas NpodyKuUs, 3aWUMAa A8MopCKUX Npas

Abstract. This article presents the main provisions of the copyright institution in Russia and China.
A comparative analysis of copyright objects and the conditions of their protectability under the leg-
islation of Russia and China is carried out, the types of copyright, their content and validity periods
are considered, as well as issues of disposal of property copyrights and their protection. The article
presents an analysis of a Chinese court decision on the protection of copyright on a financial report
generated by a computer program, which became the subject of discussion at the WIPO Intellectual
Property Judges Forum.

Keywords: law, copyright, China, work, software, court, WIPO, license agreement, assignment agree-
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I[EJIIX COXpaHEHUs W PA3BUTHUSA KYJIbTYPhI KaX-

Jl0€ TOCYZJapCTBO CTPEMUTCH 0O€eCIIeYnuTh Ha
CBOel TeppUTOpHUH COOIII0eHNe aBTOPCKUX IIPaB
He TOJIbKO CBOUX IPaXKJaH, HO ¥ TPAXKJAAH APYTHUX
rocyzapcTB. ['ocyzapcTBeHHas MOAZEPKKa TBOpUe-
CKOM /1eAATETbHOCTH CIIOCOOCTBYET Pa3BUTHIO JINY-
HOCTH KaK TBOPLA, TAK U JIULI, 3HAKOMHUBIIIUXCS C
ero nmpousBegeHuAMU. OCOOEHHO rocylapcTBeHHAs

ToAilep>kKa Heob6xXoZiMMa B COBpeMeHHOe BpeMs B
CBSI3U CO CTPEMUTENBHBIM Pa3BUTHEM UCKYCCTBEH-
HOT'O UHTEJUIEKTA B IIEJISIX HEOMYIIEeHUs Ierpajaliuu
yejioBeKa U 00IllecTBa. Pa3BUTHe TBOPYECKOM Jies-
TeJIbHOCTH CITOCOOGCTBYET T'yMaHU3aIliy OOIIeCTBa,
COIMAMU3AIINHN JIIOZIEH, COXPAaHEHUIO U PA3BUTHIO
HPaBCTBEHHO-AYXOBHBIX IIEHHOCTEH, a TAKXKe pas-
BUTHIO SKOHOMMKHU.
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B Hame BpeMsa — BpeMs, KOTZa OCTPO CTOAT IVIO-
GaJbHbIe TPOOJIEMBI, 3aTPArUBAIOIINE YeTIOBEYECTBO
B I1eJIoM, OoJiee SICHO OCO3HAEeTCsI HEOOXOANMOCTh
006beIHEHNS HAPO/IOB PA3HbIX T'OCYapCTB, UX B3au-
MOIIOHUMaHU:, 000TalleHNs APYT ApyTra KyJIbTYPOH,
YyesIoBe4eCKol MyApOCThI0, 3HaHUAMU. 1 aToMy B
OIpe/ieJIEHHOM Mepe MOXKET CII0COOCTBOBATH MIPABO,
B TOM 4YMCJIe aBTOPCKOe IIpaBo, IIpU3BaHHOE OXpa-
HATb U PaclpoCTPaHATh IPOU3BeeHUA JYXOBHOTO
TBOpYeCTBaA.

B cBA3U c pa3BUTHEM KyJAbTyPHOI'O U 3KOHOMU-
yecKoro coTpygHudectBa Poccun u Kurag BaxxHO
3HaTb U IOHUMAaTh KJII0YeBhIe IIOJ0XKEHUA aBTOP-
CKOTr'o IIpaBa 3THUX oCyZjapCTB.

Ha TeppuTtopuu Poccuu ¢ 01.01.2008 gelicTByeT
YyeTBepTast 4acTh ['paskziaHCcKoro Kozgekca PO, ria-
Ba 70 KOTOPOH MOCBAIIeHa UHCTUTYTY aBTOPCKOT'O
npasa. [locnesHre N3MeHeHHA B YeTBepPTYIO 4acThb
'K P® 6butn BHeceHbI DefiepaibHBIM 3aKOHOM OT
22.07.2024 N° 190-®3>. B Kurae seiicTByeT 3aKOH
«O6 aBTOPCKOM IIpaBe», KOTOPHIH ObLI IPUHAT B
1990 r.?, mociesHNEe USMEHEHNUA B HETO OBUIN BHE-
ceHbl B Host6pe 2020 r.*

O6BeKTaMu aBTOPCKUX IIpaB B Poccuu coracHO
cT. 1259 I'K P® BrIcTynaioT Ipou3BeieHN HAyKH,
JIUTepaTyprl U UCKycCTBA. IIp1 3TOM IIpaBOBYIO
OXpaHy MOXeT IIOJydYUTh He TOJIbKO IIPOu3Be/ieHIe
B I[€JIOM, HO U €T0 YacTh, U JjaKe 3IeMeHTHl pOPMBI
[Ipou3Be/ieHNA. 3aKOHOJaTeNb He 3aKpeIlIaeT hcuep-
MIBIBAIOINIEro NepeyHsa BUIOB OXpaHAEeMBIX IIPOH3Be-
JIeHUM, a UMb YKa3blBaeT YCIOBUA ero OXpPaHOoCIIOo-
COOHOCTH, TIPU COOTBETCTBUU KOTOPHIM ITPOU3BeE/e-
HUe MOXeT ITOJIy4YUTh IPaBOBYIO OXpaHy B KauecTBe
00BEKTa aBTOPCKUX IpaB. K ycoBusAM 0XpaHOCIIO-
COOHOCTHU IPOU3BEEHUSA OTHOCATCS YCIOBUE O TOM,
YTO IIPOU3BEJEHHE [JOJDKHO OBITh PE3YIBTATOM TBOP-
YEeCKOTO Tpy/ia, ¥ yCaoBue 06 00HEKTUBHOM dhopMme
ero BEIpakeHus, T.e. 0 popMe, KOTOpasi IIO3BOJISIIA
ObI BOCIIPYHUMATh IPOU3BEZIEHNE C TIOMOIIBIO Opra-
HOB YyBCTB.

TBOpUYecKUil TpyZ B CTpaHaX KOHTUHEHTAJIbHOMN
CHCTEMBI ITpaBa, COVIACHO CJIOKUBIIEHCA JOKTPUHE
JINYHOCTH, IT0ipa3yMeBaeT BEIpa)keHUe B [IpoH3Beie-
HUMU JIUYHOCTH TBOPIIA, B CHJIy 4ero Ipou3Be/ieHue

ATopcKMe Npasa no poceHiickoMy 3aK0HOAATENbCTBY
1 3aKoHoaTenbeTey Kutast

XapaKTepU3yeTcst Kak OpUrMHaIbHOe’. B cTpaHax
aHIVIO-aMepUKaHCKON CHCTeMBbI IpaBa OpUTUHAJIb-
HOCTb [IOHMMaeTca KaK Hekas Mepa TpyZa, 3aciy-
MKUBAIONIasA BHUMaHMsA’. POCCUs TATOTEET K cucTeMe
KOHTMHEHTaJIbHOTOo IIpaBa. CunuTaeTcs, X0Tda NHOTZa
BBICKA3bIBAIOTCA U IPYTHE CY>KJEHUA, YTO INYHOCTD
TBOPIIA MOXKET BEIPAXKATHCA TOIBKO B GOpMe IIPOu3-
BeZleHU, OTKyZa CJIeiyeT, YTO B CTpaHaX KOHTHUHEH-
TaJIbHOU CHCTEMBI ITpaBa coZiepykaHue Ipou3Be/leHuA
aBTOPCKUM IIpaBOM He oxpaHsaeTca. [losTtomy B Poc-
CHU OXpaHfeTcsI aBTOPCKUM IIPaBOM TOJIBKO GpopMa
IIpOU3Be/eHNUA.

B 3akone KHP «O6 aBTOpCKOM IIpaBe» IOHATHIO
00beKTa aBTOPCKUX IIPAB MOCBSAIIEHA CT. 3, COIIACHO
KOTOPOH K 00bEKTaM aBTOPCKUX IIPAB OTHOCATCS
NIPOM3Be/leHUA, KOTOPhIe ABIAIOTCA OPUTHUHAIb-
HBIMU B 00JIACTH JIUTEPATYPHI, UCKYCCTBA U HAYKU
U MOTYT OBITh BOCIIPOM3BE/IEHBI B MaTepUaTbHOMN
dopme. B paccmaTpuBaemMoli ctaTbe 3aKOHA COZep-
JKUTCA eBATh ITyHKTOB, B BOCBMU U3 KOTOPBIX YKa-
3aHbI OTAeNbHEIE BU/JBI OXpaHAEMBIX IPOU3BEJeHUN.
[Tpu sTOM KaXXBIil BUZ, IPOM3BeIeHUA Ollpe/ieNiieTcsa
¢dbopmoii ero BeIpakeHUs. B ociegHeM — feBATOM
MMyHKTE CT. 3 3aKOHA COAEPKUTCA ciieayrotas Gpop-
MyJUPOBKa: «...Jpyrye NHTe/UIeKTyalbHble JOCTU-
JKeHUs, COOTBETCTBYIOIME XapaKTepUCTHUKaM IIpo-
U3BeJileHUA». B CBA3Y € 3THUM ciieflyeT c/ieslaTh BBIBOZ,
yTo B 3akoHe KHP «O6 aBTOpCKOM TIpaBe» TaKiKe
COZepKUTCA HeHCUYePIbIBAIOL[HI IIepedyeHb BUIOB
MIPOM3BeJIeHUI, KOTOPbIE OXPAHAIOTCA KaK OOBEKTHI
aBTOPCKUX IIPaB.

U3 nonoxenwuii ct. 3 3akona KHP «O6 aBTopckoM
mpaBe» U cT. 2 PernmamenTa «O nopszake IpUMeHeHUA
3axona KHP “O6 aBropckom npase”™’ (nanee — Pe-
[JIaMeHT 00 aBTOPCKOM ITpaBe) MOXKHO 3aMETHTh, YTO
Z71A TIOJIyYeHUs IPaBOBOM OXpaHbl IPOM3BeleHUA
B KaueCcTBe 0ObEKTa aBTOPCKUX ITPAB OHO JIOJKHO
YZOBIIETBOPATH JBYM YCIOBUAM: 1) OBITH BOCIIPOM3-
BOZVIMBIM U 2) GBITH OPUTHMHATBHBIM.

CMBICJI T€X WY UHBIX TOHATUN pacKpbIBaeTcA B
cyZieOHOI TpaKTHKe. B CBA3M € 9TUM /11 pacKphI-
THSA YCJIIOBUHM OXPAHOCIOCOOHOCTH POU3BEJEHUS
B Kutae xorenoch 661 06paTUTHCA K HALlyMeBIIEMY
pelleHNIo HapoJHOTO cyza okpyra Hanpmans Kutas

' TpaxpaHckuit kogekc PD, uacTb yeTsepTas, oT 18.12.2006 r. // C3 P®. 2006. Ne 52 (u. 1). CT. 5496.

Poccuitckon @epepaunus [/ C3 PO. N2 31. Cr. 4450.

QepepanbHblit 3aKkoH oT 22.07.2024 N2 190-D3 «0 BHECEHUUN M3MEHEHUI B YacTb YeTBEPTYIO paXkaaHCKoro Kogekca

3akoH KHP «06 aBTopckoM npaBe», npuHAT Ha 15-M 3acepaaHuu MoctosiHHoro komuTeTa Becekutarickoro cobpaHns

HapofHbIX npeacTasutenent 7-ro cosbisa 07.09.1990 // URL: https://www.wipo.int/wipolex/ru/legislation/details/21065

(naTa obpauenus: 07.01.2025).

Pewenne MocTosiHHoro komuteTa BeeknTanckoro cobpaHuns HapoaHbix npeactaButenen KHP «0 BHeceHUn naMeHeHUn

B 3akoH KHP “06 aBTopckom npase” ot 01.11. 2020 // URL: https://www.wipo.int/wipolex/ru/legislation/details/21065

(naTa obpauenus: 07.01.2025).

laspunos 3. [1. CoBeTckoe aBTopckoe npaBo. OcHoBHble nonoxeHus. TeHaeHuun passuTusa. M. : Hayka, 1984. C. 120.
beutau J1., LLlepman b. TpaBo nHTennekTyansHoin cobctseHHocTn // ABTopckoe npaso. CIM6., 2004. C. 153.
PernamenT «0 nopagke npuMeHeHuns 3akoHa KHP «06 aBTopckoM npase», NpuHAT Ha 231-M 3acepaHun locypapcTBeH-

Horo coseta 16.01.2013 // URL: https:www.wipo.int/wipolex/ru/legislation/details/13428 (aaTa o6paweHns: 07.01.2025).
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ABTOPCKOE [1PABO

oT 24.12.2019 no geny Tencent Company IpoTUB
Yingxun Company (ges0 N2 YO305MC N¢ 14010)°.
JlaHHOe pellleHue faXe CTaIo IPeIMeTOM 00CyXKze-
HuA B 2023 1. Ha Popyme cyzeit BOVIC no uHTeLIeK-
TyaJIbHOW COGCTBEHHOCTH.

CyTb Aea 3aK/ao4dasach B TOM, YTO KOMIIaHU-
et Tencent Technology (Beijing) Co., Ltd (Tencent
Beijing) 6bL1a pa3paboTaHa KOMITBIOTEPHAS IPOrpaM-
ma Dreamwriter, QyHKIIMOHaJIBHBIM Ha3HAYeHHEM
KOTOPOH SIBJISUIOCH OKa3aHWe IIOMOIIY TP IHUChbMe.
ITpaBo uCoONB30BaHUA 3TOH IPOrPaMMBbI HA TeppU-
topuu Kuras 6bU10 IIPej0CTaBIeHO UCTITY IO UCKIIIO-
YUTEIbHOMN JUIEH3UH.

Vicren 47151 TOATOTOBKY GUHAHCOBOT'O OTYETA 3a-
IICTIJI POrpaMMHoe obecriedeHrie Dreamwriter u
4yepe3 2 MUHYTHI QUHAHCOBBIN OTYET OBUI FOTOB. [laH-
HBI OTYET UCTel] OIyOIMKoBal Ha calite Tencent.
B 3TOT >Xe ZIeHb OTBETYNK Pa3MeCTIJI OTYET UCTIA
6e3 ero paspelreHys Ha CBOEM caiTe.

HapogHomy cyny oxkpyra HaHblIaHb IPEACTOAIO
OTBETUTH Ha BOIIPOC, MOXKET IV GMHAHCOBEBIN OTUET,
CreHepHUpOBaHHBIM KOMIIBIOTEPHON IpOrpaMMOi,
OBITH OTHECEH K OObEKTaM aBTOPCKUX IpaB. s
OTBeTa Ha 3TOT BOIIPOC HEOOXOANMO OBLIO yCTaHO-
BUTb, MOXXET JI JAHHBIN OOBEKT OBITh KBATUDUITH-
POBaH Kak IIpoMu3Be/ieHNe U OTBevaeT JIU OH yCJIO-
BUAIM OXPAHOCIIOCOOHOCTH 0OBEKTa aBTOPCKUX IIPaB.
Cyz mipules K BEIBOJY, YTO JAHHBIN OTYET SABJISETCSA
JINTEpaTypPHBIM [IPOM3BeJeHIEM, TaK KaK BEIPAKEH B
mMcbMeHHOU ¢popme. Kpome Toro, cyz Hamtesn GpuHaH-
COBBIH OTYET OTBEYAOIIUM YCIOBHUAM OXPAHOCIIOCO6-
HOCTH, T.€. BOCIIPOM3BOANMBIM Y OPUTHHAIBHBIM.

Yl eciiu € TIepBbIM YCJIOBUEM He IIOCIIOPHIIb, TO CO
BTOPBIM YCJIOBUEM OXPAHOCIOCOOHOCTH BO3HUKAIOT
He 06e3 OCHOBAHUI BOIIPOCHL. [Ipon3sBezieHNe OBLIO
IIPU3HAHO OPUTHHAIBHBIM, IIOCKOIBKY OHO SIBJISA-
JIOCh HE3aBUCHMBIM TBOpeHHeM. [Ipu aToM cyz oTHec
BBO/ JAHHBIX, HACTPOUKY IIabJIOHA /U1 pa3paboTKu
oT4eTa K IOATOTOBUTEIbHOM paboTe, KOTOpas BKJIIO-
JyaeTcA B IIPOIiece CO3JaHusA OTYeTa, U IPU3HAJ 3Ty
MTOATOTOBUTENBHYIO PabOTy TBOpYECKOH. B cBOEM
pellleH’H Cy/, OTMEeTII OTJIMYHe IIpoliecca Co3/aHus
0OBIYHOTO NTPOU3BE/IEHUS U IPOU3BE/EHNUs, CreHe-
PUPOBAHHOI'O KOMITbIOTEPHOH IporpaMmoii. Tax,
ZU1s1 OOBIYHOTO JINTEPATYPHOTO ITPOU3BEIEHUS aBTOP
CO37aeT Ipor3Be/ieHNe OAHOBPEMEHHO C IPUHATHEM
TBOPYECKHUX PELIeHNH, TAKUX KaK cOOp MaTepHasoB,
olipeziefieHVe CTUJIeH IMCbMa, TEMBI, a JJIs IPOU3Be-
JleHUs1, CO3[aHHOT'0 KOMIIBIOTEPHOM IPOrpaMMOi,
€CThb HeCOBIIa/leH1e, pa3phIB [10 BpEMEHU MeX/y CO-
3JaHUEM IIPOM3BeJeHUA U IPUHATIEM TBOPUYECKUX
pelieHuH (IIOATOTOBUTENBLHOM paboTOIh).

B craTbe 3 PeriameHTa 06 aBTOPCKOM IIpaBe
OTMeYaeTcs, YTO TBOPEHHE IIPeJCTaBageT COO0H
WHTeJUIeKTYaJIbHYIO AeATeNbHOCTD, B X0/Jie KOTOPOU
HeToCpeACTBEHHO CO3/laeTcs TUTepaTypHoe, Xy 0XKe-
CTBEHHOE U HayYHOe IIpou3Be/ieHre. B cBA3M ¢ TUM

& URL: https://www.wipo.int/wipolex/en/text/588678.

BO3HHKAET BOIIPOC: a AeATENbHOCTh PAOOTHUKOB
HCTIIa BeJla I HelloCPeACTBEHHO K CO3/JaHUIO IIPO-
u3BeZeHUA? MOXET JIM MOATOTOBUTENbHAA paboTa
OBITH OTHECEHA K HEITOCPEJCTBEHHOMY CO3/IaHUIO
npousBeZieHUA? He cMIIKOM 1M CHIDKEHA IUIaHKa
JJ1d TIOHMMaHUA TBOpYeCcTBa IIpY OTHECEHUH K TBOP-
4yecTBY cOOpa MaTepUasoB, ONpeeeHNs CTHIeH
NUCbMa U TEMBI?

B 3akone KHP «O6 aBTOPCKOM IIpaBe», IOMHMO
00BEKTOB aBTOPCKUX NPaB, BbIeJeHbI 0ObEKTHI
1IpaB, CBA3aHHBIE C aBTOPCKMUMHU (B POCCUHCKOM 3a-
KOHOZIaTeIbCTBE T NIpaBa UMEHYIOTCA CMEeXXHBIMU
C aBTOpPCKMMHU IIpaBaMu). K nmpaBam, cBA3aHHBIM C
aBTOpCKUMH, 3aKkoHOM KHP oTHeceHE!I TpaBa uszaTe-
Jieli, TpaBa UCIOJIHUTe e, ITpaBa IIPOU3BOAUTeNeH
3BYKO-, BUZleo3alncel, IpaBa pafuo- U TeJeKOMIIa-
HuH. [To poccriickoMy 3aKOHOZATENbCTBY K CMEX-
HBIM [IpaBaM OTHeCEeHBI IIpaBa UCIIOMHUTeNel, TpaBa
U3roToBUTENeH PoHOrpaMM, IIpaBa OpraHU3anun
3¢UpHOTO U KabeJTbHOTO BelaHus, TpaBa Iy bInKa-
TOpa U IIpaBa U3rOTOBUTEJIEH 6a3 JaHHBIX.

ABTOpCKUe NTpaBa Ha IIpousBeZieHus U B Poccun,
u B KrTae BO3HMKaIOT C MOMEHTA CO3/JaHMA [IPOU3-
BeZieHUA. /11 BOSHUKHOBEHUA aBTOPCKUX IIpaB, UX
OCYILEeCTB/IEHUS U 3AIIUTHI He TPeOyeTCs] perucTpa-
LIS IPOU3BEAEHUN WU COOMIoOZeHNEe KaKUX-THO0
dopmanbHOCTeli. BMecTe B TeM 1o 3akony KHP «O6
aBTOPCKOM IIpaBe» MOXHO OCYIIeCTBUTh PerucTpa-
1Mo MpousBeZieHus. [1o poccuiickoMy 3aKOHOAATeNb-
CTBY IIpeZlycCMOTpeHa GpaKy/lIbTaTUBHAA PerUCTPALIUS
nporpamum A OBM u 6a3 zaHHBIX B PocriaTeHTe.
Takas perrucTpanua uMeeT IpaBoOBOe 3HAYEHUe, IT0-
CKOJIbKY NTOATBEpKAaeT Haluyne NCKII0UUTEIbHOTO
mpaBa Ha nporpammsl it OBM u 6a3bl JaHHBIX Y
JIMIIA, YKa3aHHOTO B Ka4eCTBe IIpaBoobajaTess B
COOTBETCTBYIOIIEM peecTpe, IIoKa He /loKka3aHo UHoe.

[lepBoHauanbHO aBTOPCKHE IIpaBa o JelCT-
BYIOILIEMY POCCHUICKOMY 3aKOHOJaTelIbCTBY MOTYT
BO3HUKATh TOJIbKO Y GU3NIECKOTr0 JIMIIA, a 110 3aKO-
HOZaTenbCTBY KuTad MoryT BO3HUKAaTh He TOJIbKO
y GU3UYIEeCKOTO, HO U Y IOPUAUIECKOTO JIULA, U Y
opraHu3alyy, He UMelolleil cTaTyca I0puguIecKo-
ro JIuna.

B poccuiickoMm 3aKOHOZAATENbCTBE BBIAEAAIOTCA
TPH BU/Ia aBTOPCKUX IIpaB: JIMYHbIE HEMMYI[eCTBEeH-
HBIe, UCKJIIOUUTENIbHOE IIPaBO U MHbIEe UHTEJIEKTY-
aybHBIE ITpaBa.

[1pu 53TOM K IMYHBIM HEUMYI[eCTBEHHBIM [IpaBaM
OTHOCATCA IIPaBO aBTOPCTBA, IIpaBoO Ha UM, IIpaBo
Ha HENTPUKOCHOBEHHOCTH U ITPaBO Ha 0OHAPO/I0Ba-
HUe NIPOU3Be/JieHNU .

[TpaBo aBTOpCTBa paccMaTpUBaeTca Kak IIpaBo
NIpu3HaBaTbCA aBTOPOM IIPOM3Be/JleHNs; IpaBo Ha
MMs — KaK IIpaBo BBIOPATH crocob ykasaHus cebs
Kak aBTOpa; IpaBO Ha HENNPUKOCHOBEHHOCTb — KaK
IpaBo, obecrevynBaroIee 1[eJIOCTHOCTb U TBOpYe-
CKUH 3aMBbICeJT IPOU3BEAEHNS; IPaBO Ha 0OHAPOZO-
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BaHHeE — KaK IIPaBo C/leJIaTh IPOU3BE/IeHIE BIIEPBhIE
ZOCTYIIHBIM /71 [Ty OJIUKH.

ABTODCTBO, M1, HEIIPUKOCHOBEHHOCThH IIPOU3Be-
JIeHUA OXPaHAI0TCA 6eCCPOUHO.

VICKTIOUNTEThHOE TPAaBO PacCMaTPUBAETCA KaK
€IMHOe UMYIIIeCTBEHHOE ITPABO0, COCTOSAIIIEE U3 Ipa-
BOMOYMI, COOTBETCTBYIOIIUX CIIOCOOAM HCIIOTb30-
BaHuA npousseenus. B ct. 1270 I'K PO cogepxurca
HEHCYEePIIBIBAIOIINI TIepeYeHb CII0COO0B MCITOIb30-
BaHUA npousBezeHus. CPOK 1eHCTBUA UCKIIOYUTENb-
HOTO [IPaBa Ha MPOM3BE/IEHNE YCTAaHOBJIEH B TEYEHUE
’KU3HU aBTOpa U 70 JIeT, MCUUCIsIeMBIX C 1 SHBapsA
roza, CJIeyIoIero 3a rofloM CMEPTHU aBTopa. V3 3To-
ro npaswia o6 ucuucieHnu 70-TeTHEro Cpoka ecTh
HEKOTOPbIe UCKJIIOUEHHs, HO Ha HUX Mbl OCTaHABJIH-
BaThCs B HACTOSAIIEH cTaThe He OyzeM.

K MHBIM MHTEeJUIEKTYaIbHBIM IIPaBaM OTHECEHBI
IIpaBoO ZJOCTYIIA, IPABO CJIeZIOBAaHUsA, IPaBO Ha BO3-
Harpax/eHue 3a cIy)ke6GHOe IPOU3BeIeHE U ITPABO
Ha OT3bIB IPOU3BE/IEHUS.

B 3akoHOZaTenbcTBe KuTas npesycMoTpeHo ABa
BHZIa aBTOPCKUX IIPaB: JIUYHBIE IIPAaBa U UMYyIIle-
CTBeHHBIE TTpaBa. K IMYHBIM IpaBaM OTHOCATCA: TIpa-
BO aBTOPCTBA, IIPABO Ha OITyOJIMKOBaHUE, TPaBO Ha
“3MeHeHUe POU3BeIeHN, IIPAaBO Ha LIeJIOCTHOCTh
pou3sBeZieHrs. [IpaBo aBTOpPCTBA pacCMaTpUBAETCSA
KakK IIpaBo 3asBJIATH CBOE aBTOPCTBO U YKa3bIBaTh
VMs aBTOpa Ha CBOUX ITpoU3BeieHUAX. TakuM obpa-
30M, HECJIOXKHO 3aMETHUTh, YTO [IPAaBO aBTOPCTBA B
Kurae BKItouaeT B ce6s1 IBa BU/a IMYHBIX HEUMYIIlE-
CTBEHHBIX aBTOPCKUX IIPaB IT0 POCCUNICKOMY 3aKOHO-
ZlaTebCTBY, 8 UMEHHO, ITPABO aBTOPCTBA U ITPABO Ha
uMs. B muTepaType ellje B COBETCKUI IIEPUOZ, MO/ -
HUMAaJICS BOIIPOC O TOM, HACKOJIBKO I1eJIeECO00Pa3HO
BbIJleJIEHUE YKA3aHHBIX JIBYyX BUZIOB JIMYHBIX HEUMY-
I[ECTBEHHBIX aBTOPCKUX [IPaB Ha MPOU3BeZieHue’.

[IpaBo Ha UI3MEHEHNEe pacCMaTPUBAeTCs Kak Ipa-
BO M3MEHATbH WIK pa3pelarh JpyTUM JULaM U3Me-
HATH IPOU3BEJEHIE, a IPaBO Ha LIEJIOCTHOCTh — KakK
[IPaBO 3aLIUIIATE CBOE IPOU3BEJEHNE OT UCKAXKEHUS
Y U3BpalleHus.

ITo 3aKOHOZATENBCTBY Poccru mpaBo Ha HEIPU-
KOCHOBEHHOCTD BKJIIOUAET B ce6 JOMYCTUMOCTD
BHECEHUs U3MeHEeHUH B IPOU3BeJeHHE C COTVIAaCHs
aBTOpa U MMoJpa3yMeBaeT BO3MOXKHOCTb CAMOT'O aB-
TOpa BHOCHUTD B CBO€ IIPOU3BeZieHNe M3MeHeHusA. To
€CTb II0 POCCUICKOMY 3aKOHOZATENbCTBY OTAEIBHO
IIPaBO HA BHECEHNE N3MEHEHUH He BBIIENAETCS, OHO
OXBaTHIBAETCs IPABOM Ha HEIPUKOCHOBEHHOCTb ITPO-
V3Be/IEHUA.

[IpaBo Ha omyOIMKOBaHUE IPOU3BEAEHUS pac-
CMaTpUBAETCs KaK IPaBoO CZesaTh IPOU3BeJeHIe
BIIEPBHIE JOCTYITHBIM ITyOsHKe. TakuM 06pa3oMm, CyIi-
HOCTb IIpaBa Ha OIyOIMKOBaHUE IIPOU3BEJEHUS 10
3aKOHOZATENbCTBY KUTasi COBIAZIaeT ¢ CYIIHOCTHIO
rpaBa Ha 0OHapOJOBaHUS, IPEAYCMOTPEHHOTO B
3aKOHOzaTeNbCTBEe Poccuu.
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MopryHoBa E. A.
ABTOpCKve npaBa No PoCCHAicKoMy 3aKOHOLATENbCTBY
1 3aKOHO[1aTENbCTBY Kuragq

Kpowme Toro, B Kutae, kak u B Poccun, ykazaHHBIe
HeMaTrepHaibHble 01ara OXpaHAITC 6€CCPOYHO.

YTo kacaeTcsa UMyIeCTBeHHBIX [IpaB, TO CJIeAyeT
OTMETHUTB, YTO B 3aKOHOZaTeAbcTBe KuTasa npezy-
CMOTpeHa MHO>KeCTBEHHOCTh UMYIIleCTBeHHBIX IIPasB,
TakK 4TO KaXXJOMy UMYIleCTBEHHOMY IIpaBy COOT-
BETCTBYeT OIpeZieJIeHHBIN CII0CO0 UCIIOIb30BAHUA
IIpOU3Be/eHNUA.

Cpok fielicTBUA UMYILleCTBEeHHBIX ITpaB Ha IPOu3-
BeZieHUe B KuTae cocTasifgeT BpeMs XXU3HU aBTopa
u 50 set nociie ero cMeptu. OAHAKO, €CIU IIepBO-
Hava/JbHO UMYyIlleCTBeHHbIE IIpaBa BO3HUKAIOT He
y ¢dusugeckoro auna, To 50-1eTHUH CPOK AeHCTBUA
UMYIeCTBEHHBIX [IpaB Ha IpOoU3Be/ileHUe UCUUCIIA-
eTcd nHave.

Kuralickuii 3akoHOoZaTeNnb BeIZefAeT, B 4aCTHO-
CTH, TaKye BUJbl UMYIIleCTBEeHHBIX IIpaB Ha IPOM3Be-
JileHye, KaK [IpaBo Ha aflalTallio, IpaBo Ha IIepeBof,
IIpaBO Ha 3KpaHMU3aI[HI0 ¥ IIpaBO Ha KOMITWIAIIUIO
(cT. 10 3akona KHP «Q6 aBTOpCKOM TpaBe»). 1o
poccuiickoMy 3aKOHOZ,aTeIbCTBY IIPaBO Ha Iepe-
BO/J, IPaBO Ha aZalTaluo, IPaB0 Ha SKPAaHU3ALUI0
OXBaTBIBAIOTCA TAaKUM CIIOCOOOM HCIOIb30BAHUSA
[IpoU3BeJieHNsA, KaK IepepaboTKa.

[IpaBa Ha KOMIIWIAIIMIO KaK IIpaBa Ha 0Obeau-
HeHHe NIPoW3BeJeHNN win ¢pparMeHTOB IIPOU3-
BeZIeHU B HOBOe IIPOU3BeZieHNe ITyTeM oTbopa B
POCCHIICKOM 3aKOHOZATeNbCTBE He IPeyCMOTPEHO,
YTO COOCTBEHHO BIIOJIHE ONIPABJAHHO. /leio B TOM,
YTO OXpaHa HeMMYIleCTBeHHBIX MHTEPeCcOB IIpHU
KOMITWIAIIMY B Poccum obecrnieqnBaeTcss IpaBoM
Ha HEeTIPUKOCHOBEHHOCTD IIPOM3BeZleHUs, KOTOpOoe
TIOHUMaeTcd IIKpe, YeM IIpaBo Ha U3MeHeHue IIPo-
W3BeJileHNA U IPaBo Ha I1eIOCTHOCTD IPOM3BeeHUA,
3aKpeIvieHHBbIe B 3akoHe KuTtasd. ViMylecTBeHHbIe
WHTEPECH MPaBoo06IaiaTess MpY BKIIOUYEHUH €T
IIpousBeZileHNA B COCTaBHOe ITpou3BeZeHre B Poccuu
06ecreynBaroTCsA UCKIIYUTENIbHBIM IIPABOM, KOTO-
poe BKJIIOYaeT B cebs1 BO3MOXKHOCTh BOCIIPOU3Bezie-
HUA IPOU3BEJIeHUS.

K nMymmecTBeHHBIM IIpaBaM I10 3aKOHOZATEeNbCTBY
KuTas Taxoke OTHOCUTCA IIpaBO Ha BO3HarpaXkJeHue.
VIHBIX MHTeIeKTyalbHBIX IIPaB B 3aKOHO/aTeIbCTBE
Kuras He nipeZlycCMOTpeHO.

Ilo 3aKoHOAATEILCTBY POCCHMU MOXKHO pacIops-
JVTHCA UCKJIIOYUTEbHEIM IPaBOM Ha IpOU3BeZieHUe,
a 1o 3aKOHOoZaTeNbCcTBY KHTas — uMyInecTBeHHbIMU
IIpaBaMH.

Oco60 X0TesIoCch OCTAHOBUTHCS Ha ZOTOBOPHBIX
criocobax pacnopsKeHUS CKITIOYUTETbHBIM IIPAaBOM.

[To poccutickomMy 3aKOHOZAATENbCTBY IIpesyCMO-
TPEHO /IBa OCHOBHBIX IOTOBOPHBIX CIIOCO6a paco-
PAKEHUS UCKIIOUUTEIbHBIM IPaBOM: IIyTeM 3aKJI0-
YeHUs 0TOBOPa 00 OTUYKAEHUH UCKIIOUUTENTBHOTO
IIpaBa U JINLEH3UOHHOTO oroBopa. 1o zoroBopy 06
OTUYX/IeHUU HCKIIOUNTENbHOIO IIpaBa Ha IIPOH3Be-
JileHre IIpaBoobsIaZiaTesb epejaeT UCKIIOIUTETbHOe

AHtumoHos b. C., @nesiwny E. A. ABTopckoe npaso. M., 1957. C. 46.
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IIPaBo MOJIHOCTBIO KaK eJUHOE IeJIoe Ipuobpera-
TeJIlo, T.€. B CWIy JaHHOI'O J0r0BOpa UCKII0UUTEb-
HOe IIPaBo KaK abCOMIOTHOE IIPAaBO EPEXOAUT K APY-
roMy JIALY.

ITo MIIeH3MOHHOMY JJOTOBOPY IpaBoobiaziaTesb,
UMeHyeMbIl TUlleH3uapoM, NIpe0CTaBIAeT IpaBo
HUCIIOIb30BaHUA NIPOU3BeieHUA JUIIeH3HUaTy, IIpU
3TOM OCTaBasch MpaBoobiaazaTeneM. [IpaBoobia-
ZlaTesib 10 JINIeH3OHHOMY JOTOBODY He IlepeZjaeT
U 4aCTHU CBOETO HUCKJIIOUYUTEIBHOTO IIpaBa, UCKJI0-
YHUTeNbHOE IIPaBO IIOJHOCTHIO IPUHAAJIEKAIO0 eMy
[0 3aKJII0UYeHHA JOroBopa U Mocjie 3aKII04eHHA J0-
roBopa Ipofo/pKaeT NpUHaAIeXXaTb €My B IIOJTHOM
obbeme.

[1paBo ncnonabp30BaHUs, IpeAOCTaBIAeMOe JUIleH-
3UarTy, HOCUT 00513aTeIbCTBEHHBIA XapaKTep, T.€. OHO
TIOpPOXKJAeTcA JOoTOBOPOM, CYyIIleCTBYeT B MaTepuu
BO3HUKIIIETO U3 ZIOTOBOPA 0053aTe/IbCTBA U TPEKpa-
ImaeTcss BMECTe C IpeKpalleHreM 0bs3aTenbeTBa. [1o
POCCUIICKOMY 3aKOHOZATeIbCTBY BBIAENAIOTCA 1Ba
BH/la JIMI[EH3MOHHOI'O I0r0BOpa: UCKIIOYNUTEIbHbIN
Y HEUCKJIIOYUTEIbHBIH.

B cuiry 3akimtodyeHNs UCKIIOYUTENbHOIO JUIleH-
3MOHHOTO ZIOTOBOpa MpaBo00bIajaTeb JIUIIaeTCs B
npeiesiax cCpoka leiCTBUA J0r0BOpa BO3MOXXHOCTHU
[IpeA0CTaBIATh TPETbHM JIUIAM IIPaBO UCII0Ib30Ba-
HUS IIPOU3BEJEHUS TEMU JKe CII0COOaMU U Ha TOH
)K€ TeppUTOPUHU, KOTOPHIE YKa3aHBbI B 3aKJII0UEHHOM
JINIIeH3MOHHOM Jorosope. IIpu aToM U caMm npaBo-
obJsiaziaTesb He MOXKET UCIIOIB30BATh IPOU3BEIEHUE
yKa3aHHBIMU B UCKJIIOYUTEIBHOM JUIEH3MOHHOM
ZIOTOBOPE CcrIocob6amMy M Ha YKa3aHHOM B ZIOTOBOPE
TEepPUTOPUH, €CIU NHOEe He NIPeJlyCMOTPAT B J0-
roBOpe.

[To HENCKIIOUUTENBHOMY JUIEH3MOHHOMY ZI0T0-
BOpY IpaBoo6aZiaTesb He JIUIIAeTCsI BO3MOXKHOCTH
NIpeJoCTaBAATh IPaBO UCIOIb30BaHUA IPOM3Be-
ZleHUsI TPETHUM JIMIIaM Ha Te YK€ CII0COOBI NCIIOIb-
30BaHUA U Ha TOU JKe TEPPUTOPHUU, KOTOPHIE ObLTH
yKasaHbl B INLIEH3OHHOM /IOTOBODE.

B 3akoHozaTenbcTBe Kutas (ct. 10, 26, 27 3a-
koHa KHP «O6 aBTOpCKOM IpaBe») MpeAyCcMOTpeHa
BO3MO>XHOCTb 3aKJII0YeHUA BYX OCHOBHBIX BH/IOB
ZIOTOBOPOB B OTHOIIEHUU 0OBEKTOB aBTOPCKUX
IIpaB: JIUILeH3WOHHOTO0 ZI0T0BOpa U 0roBOpa O Iepe-
Jlade UMyIlleCTBeHHBIX ITpaB. [1o T1lleH3NOHHOMY
ZoroBopy obiazaTeb aBTOPCKUX MIPaB pa3pelaer
OCYIIEeCTBIATh UMYyIlleCTBeHHbIE ITpaBa Ha IIPOU3-
BegeHue. B craTbe 26 3akona KHP «O6 aBTOpcKOM
npaBe» yKa3aHbl BU/bl YCIOBUM, KOTOPBIE JOIKHBI
OBITH COTVIACOBAHBI MEX/Ty CTOPOHAMHU TP 3aKJTIO-
yeHUU Jorosopa. Kak ciaefyeTr u3 aTUX yCIOBUM,
JINIIeH3MOHHBIN JIOTOBOP MOXXET IIpefycMaTpHUBaTh
paspellieHre UCIO0Ib30BaTh UMYIleCTBEHHbIE ITpa-
Ba KakK Ha UCKJIIOYNTENbHOMU, TaK ¥ Ha HEUCKJIIOUU-
TeJbHOI OCHOBe. B floroBope TakXKe yKas3blBaloTCA

BU/Ibl UMYIIeCTBEHHBIX IIPaB, B OTHOIIEHNH KOTOPHIX
MIpeloCTaBIIAETCA paspellieHre Ha UCI0Ib30BaHUE,
TeppPUTOPUA, CPOK AeCTBUA TAKOT'O paspelleHus, a
Tak)Xe Bo3Harpak/eHue 3a MoJlyYeHHOe pa3pelleHne
U OTBETCTBEHHOCTH CTOPOH.

OTHOCUTENBHO AOT0BOpa O mepezade UMyllle-
CTBEHHBIX [IpaBa Ha MIPOU3BeJieHNUeE CcllelyeT 3aMe-
TUTD, UTO TI0 3aKOHOJATeNbCTBY KuTast MOTYT OBITH
nepefaHbl UMYIleCTBEHHEIE [IpaBa Ha IIpou3Be/e-
HUe KaK TOJTHOCTBIO, TaK U B YaCTH. TakuM 06pasom,
MOXKeT OKa3aThbCs, YTO B pe3yJibTaTe 3aKJII0UeHUs
ZIAHHOT'0 JIOTOBOPA YacTh UMYII[eCTBEHHBIX IIPaB Ha
Mpou3sBe/ieHNre OCTAHeTCsA Y aBTOpa, a 4YacTh Iepei-
ZeT K APYTOMY JIUITY.

B 3akoHe KuTas npesycMoTpeHa BO3MOKHOCTD
KCIIOTb30BaHMUA TpaBoobIajaTesieM TEXHUYECKUX
Cpe/CTB 3allIUTHI IPOU3BE/IeHNUS, a TAKXKe HeJOITyCTH-
MOCTbh ux 06x071a 6e3 coracus nmpaBoobiagaTess.
Kpome Toro, B 3aKk0OHe 3aKpeIUIfAioTCsA OTAeIbHbIe
BU/IBI HApYIIEeHUH aBTOPCKUX MIpaB (B YaCTHOCTH,
TIarvuaT, UCIoJb30BaHue 6e3 pas3pelnieHus IpaBo-
obsaziaTesnsa), oqHAKO MTepevyeHb BUAOB HAPYIIEeHUH
SIBJIAeTCS HeUCUEePIIBIBAIOIINM U IIpecieyeT JIUIIb
1leJIb IPOWJUTIOCTPUPOBATh, KAKKe BU/bI HapyIIeHUH
aBTOPCKUX IIPaB MOTYT UMETh MECTO.

Takxe B 3akoHe KuTas mpeycMOTPeHBI CIIOCOOBI
3al[UTH ABTOPCKUX MIPaB, B YaCTHOCTU BO3MellleHue
yOBITKOB, B3bICKaHKe KoMIleHcaruy ot 500 10 5 MTH
10aHeH, KOHUCKAIWa KOHTPAQaKTHBIX IK3EMILISIPOB
MIPOU3BeAeHUN U UX YHUUTOKEeHMe, a TaKXKe YHU-
yTOXKeHre 060PyI0BaHUs, MaTEPHUAIOB, KOTOPHIE
WCIIOTB3YIOTCSA /IS U3TOTOBJIEHUS KOHTPAaQaKTHBIX
9K3eMIUIIPOB. [IpesycMoTpeHa BO3MOXKHOCTh B3bI-
ckanus mrpada 3a rpyboe HapyliieHue aBTOPCKOTO
npasa.

B I'K P® Takxe ykaszaHbl CIIOCOOBI 3aIUTHI Ha-
PYIIEHHBIX aBTOPCKUX IpaB. Tak, 3a HapylleHue
HEUMYIIeCTBEHHBIX aBTOPCKUX ITPaB MOXKHO ITOTpe-
6oBaTh MpU3HaHKe MPaBa, KOMIIEHCAI[UI0 MOPab-
HOTO Bpezia, MybauKaIiuio cyZebHOTO penieHus o
HapylIeHHOM IIpaBe, IpeceyeHus1 HapylleHus. 3a
HapyllleHre UCKII0UUTENbHOTO ITpaBa MOXKHO MTOTPe-
60BaTh MpU3HAHUA PaBa, IpeceveHrs HapyIleHus,
BO3MellleHUsI YOBITKOB, BBITIATH KOMIIEHCAI[UY BMe-
CTO BO3MeIleHUs YOBITKOB, ITyOIUKaIuu cyZie6HOro
pelreHust, KOHPUCKAIMY KOHTPaaKTHBIX IK3E€MILIS-
POB, a TaK)ke 060PYIOBaHUs, MaTEPUAJIOB, KOTOPhIE
WCIIOJTB3YIOTCSA /IS U3TOTOBJIEHUS KOHTPAapaKTHBIX
SK3eMIUISPOB MPOU3BEAECHUIA .

[TpoBeseHHEBIN CpaBHUTENIbHBIN aHAMN3 ITOKa3all
KaK CXO/CTBAa, TaK Y Pa3jInN4us B IPaBOBOM peryJu-
pOBaHUU aBTOPCKUX IpaBooTHoIIeHUM B Poccun
u Kutae. Pasmnuusa Hab/I0[a0Tcsa, B YaCTHOCTH, B
BH/IaX aBTOPCKUX IIPaB, B CPOKaX AeMCTBUA UMYILle-
CTBEHHBIX IIPaB, B IOTOBOPHON KOHCTPYKIIMU O Iiepe-
Jlaue UMYIeCTBeHHBIX IIPaB.

'° Bonee noppobHo cM.: Mopryrosa E. A., ®ponosa H. M. VickniounTensHoe npaso B rpaxaaHckoM obopoTe : yuebHoe noco-

bue. M. : Hopma ; Hdppa-M, 2021.
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AnHomauus. /lemu s8110mcst 00HOU U3 CAMbLX YSA38UMbLX 2PYNN HACeJleHUs 8 Kubepnpocmpaxcmae.
ITockonbky oHu nosywarom ce boavwutl docmyn k MIHmepHemy u COUUAIbHbIM CEMSM, UMO, 8 C80H0
ouepedsb, nosvlildem puck Kubepyzpos, KOmopble MOZym nosJieus 3a coboll cepbe3Hble HenpedHd-
MepeHHble nocsiedcmaust. AKMyaibHOCMb UCCe008AHUS ONpedesisiemcst mem, Umo HeCMOMps Ha Mo,
umo MHmepHem nosi8wics yxce oueHs 0agHo, U Oemu 8ce20d 6bLILL €20 AKMUBHbIMU NOb308ATme-
JIIMU, HA Ce200HAWHULL OeHb 3aujuma ux npas 8 cemu MrmepHem HedOCMAamouHo ype2ynuposard
€ MOUKU 3peHUsl npasd.

Kntoueeste cnosa: xubepnpocmpancmeo, kubepyzposvt, 3auiuma demeti, Hnmeprnem, Kumaii

Abstract. Children are one of the most vulnerable populations in cyberspace. As they gain more ac-
cess to the internet and social media, which in turn increases the risk of cyber threats that can have
serious unintended consequences. The relevance of the study is determined by the fact that despite the
fact that the Internet appeared a long time ago, and children have always been its active users, today
the protection of their rights on the Internet is not sufficiently regulated from the point of view of law.
Keywords: cyberspace, cyber threats, child protection, Internet, China

I/ITaK, KaK OTMedYaloT OTAelbHBble uccaeno- «Ilodyemy seTu Hebe3omacHH B KHOepIpoCTpaH-
BaTeJIH, «3alIUTa JeTell B KHOepIpocTpaH- cTBe». COMIACHO Ipe/CTaBIeHHON HHGOPMaIUH,
CTBe — 3TO HEOTJOXXHaA npobiema, Tpebyromas Ovu10 onpoieno 6osee 40 000 poxureneii u ge-
HeMe/JICHHOTO BHUMaHUA U Oojiee IjeJleHalpaB- Tel U3 24 cTpaH B IIECTH PeTHOHAX.

JIEHHBIX Mep pearupoBaHusi, 4YeM Te, KOTOpble MEI PesynbraTel olrpoca Iokasaiu, 4To 93 % geTeil B
BU/IEJH [I0 CUX TIOp»'. B ceHTsa6pe 2022 r. Global Bospacte ot 8 10 17 JieT MOIb3yIOTC UIHTEPHETOM.
Cybersecurity Forum (GCF) onybiukoBaH ot4eT [IpuMedaTesbHO, YTO IIOYTU TPOE U3 YETHIPEX pe-

' Panhans D., Hoteit L., Yousuf S., Breward T. AlFaadhel Alaa M., AlShaalan Basma H. Why Children Are Unsafe in Cyberspace.
Global Cybersecurity Forum. September, 2022. URL: https://api.gcforum.org/api/public/cms/files/e84ba50e-0860-
4584-b7cc-b95dc7cf1260_Why-Children-are-Unsafe-in-Cyberspace.pdf (gata o6pawenms: 10.11.2024).
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CTIOH/IEHTOB 3aABWIH, YTO CTOJKHYIUCH 110 KpaliHel
Mepe C OfIHOM KubepyTrpo30ii.

Kak ormeuaeTcsa, HeCMOTPsA Ha 4aCTOTY TaKUX
yrpo3, 0 OOJBIIMHCTBE MHIIUEHTOB He COO0IIaeT-
cs. Toabko okoio 40 % poguTesneii 3asBUIN, UTO UX
ZleT BBIPQKaJI 00€CIIOKOEHHOCTB I10 TTOBOZ HEHAI-
JIeXalero KOHTEeHTa, C KOTOPBIM OHH CTOJIKHY/INCh
B Cetu. B T0 ke Bpems 6osee 80 % zeTeli 3asgBUIH,
9YTO 06PATWIKCE GBI 32 TOMOIIBIO K POAUTEISAM B Ta-
KX 00CTOATENThCTBAX. DTO CBUZAETENbCTBYET O TOM,
YTO MOT'YT CyI[ECTBOBATh ONpe/ie/IeHHbIe OGapbephl,
HanpuMep, HeyBePeHHOCTh B TOM, YTO TaKOe OHJIaliH-
yrpo3a, WK, BO3MOXKHO, CTpax BHICKa3bIBaThCA, yAep-
YKUBaIOLINe IeTel 0T cooBIeHns 0 Kubepyrposax”.

[TpencTaBieHHBIE JaHHBIE CBU/ETEIbCTBYIOT O
TOM, YTO 3al[ITa COBPEMEHHO!N MOJIOZEKU B KHOep-
IIPOCTPaHCTBE HeJIOCTaTOYHa, U 3TO CKa3bIBaeTcA Ha
ZeTSIX BO BCEM MUpe U TpeOyeT CPOYHBIX KOJUIEKTHB-
HBIX feticTBuil. Kuratickas HapoaHas Pecriy6iuka,
3aHMMarolasa BTOpoe MeCTO 110 YUCIIEHHOCTU Hace-
JIEHUA B MUpe, B KOTOPOU KOJINYeCTBO HeCOBepIIeH-
HOJIETHUX I0Jb30BaTeNneli lIHTepHeTa poAorKaeT
YBEIWYUBAThCA, HEe ABIAETCA UCKII0YEeHUEM.

ITo ganHBIM IIATOrO OTYETa 06 UCIIONIH30BAHUU
VuTtepHeTta HecoBepineHHoNeTHUMY B KHP (1exabpb
2023 r.) B 2022 1. YHCIO0 HECOBEPIIEHHOJIETHUX B
cTpaHe npesblcyiIo 193 MwuinoHa yenosek. C 2018
1o 2022 r. ypoBeHb IPOHUKHOBEHUA IHTepHeTa
B CpPeZly HECOBEPIIEHHOJIETHUX YBEJIUYUWICA ¢ 93,7
20 97,2 %, IpaKTUYeCKU JOCTUTHYB MaKCUMyMa.
3a nociefHYeE IATh JeT YpOBeHb IPOHUKHOBEHUA
VIHTepHeTa cpeAu HeCOBePIIEHHOJIETHHUX B Ha4alb-
HOM 1IKoJe yBenuuuics ¢ 89,5 70 95,1 %. Pa3puiB
B IPOHUKHOBeHUY VIHTepHeTa cpe/jyi TOPOACKUX U
CEeIbCKUX HeCOBepIIeHHOJIETHUX IIPOZ0IKAET COKpa-
maTheA: ¢ 5,4 TpoleHTHIX ITyHKTa B 2018 1. 10 1,0
NIPOLIEHTHBIX ITyHKTa B 2022 T.

TupoTa u mrybuHa ucnoab3oBaHus VIHTepHeTa
HeCOBepUIeHHOJeTHUMU 3HAaYUTEIbHO BO3POCIH.
90 % HecoBepIIeHHOJETHUX UMEIOT COOCTBEHHBIE
UHTEPHET-yCTPOMCTBA U B OCHOBHOM HCIIOJIb3YIOT
MOOUIbHBIE TeeOHBHI I JOCTyna B VIHTepHeT.
Bonee 20 % HecOBEPIIEHHOJIETHUX MTONb3YIOTCH «YM-
HBIMW» YacaMU, «yMHBIMU» JJAMIIaMHU, CJIOBaPHBIMU
py4YKaMu, s5KpaHaMU U APYyTUMH HOBBIMU UHTEJUIEK-
TyaJbHBIMU ycTpo¥icTBaMu. Liudposusanms obpa-
30BaHUA JaeT HeCOBePIIeHHOJIEeTHUM BO3MOXXHOCTD
YYUTBCA OHJIaNH.

flkosnesa A. B.
TpaBoBOE PerysMpoBaHye 3aliuTbl NpaB HECOBEPLIEHHONETHUX
B ceTv nTepHer B Kwaiickoit HapopHoii Pecnybnuke

JloJis HecoBeplLIeHHOJIETHUX IToJb30BaTesell
CeTH, cCUUTAIOIINX, YTO VIHTepHEeT OKa3asl MOJI0XKU-
TeJbHOE BIUSHUE Ha UX 00yYeHUue, YBETUUUTCS C
53,0 % B 2018 1. 10 77,4 % B 2022 1. UMCI0 MOJIb-
30BaTesel KOPOTKUX BH/IE0 3HAUUTEIbHO BEIPOCIIO.
JloJiss HecoBepIlleHHONETHUX Mob3oBaTenelt CeTH,
KOTOpPBIE YaCTO CMOTPAT KOPOTKME BUIEOPOIUKH,
yBesmmumiacek ¢ 40,5 % B 2018 1. 1o 54,1 % B 2022 1.,
3TO CTAJIO BAXKHBIM KaHAJIOM TOydyeHus MHpopMa-
LIVU 11 HeCOBepIIeHHOJMeTHUX. VICKyCCTBEeHHBIHN
UHTEeJIEKT IIPUBJIeK MUPOKOe BHUMAaHUe HecoBep-
MMeHHOMIeTHUX, U 6osiee 80 % HecoBepIlIeHHOET-
HUX Noab3oBaTesnelt CeTH 3asiBIWIN, YTO CIBILIAIU O
TEXHOJIOTUM UCKYCCTBEHHOTI'0 UHTEJUIEKTa.

YcimoBUs ceTeBOM 6€30MacHOCTH JJIs1 HeCOBEp-
LIeHHOJIETHUX 3HAYUTENbHO YIYyYIIWINCh. B 2022 1.
72,4 % HecoBeplIIeHHOJIeTHUX IoJib30BaTesel CeTu
3asBWJIY, UYTO 3a MMOCJIeIHUM I'0J] OHU He CTaJTKUBa-
JIVCh C KAKUMU-TNO0 UHITUZEHTaMU CeTeBOH 6e3-
omacHocTu. B yactHOCTH, B 2022 TI. 10J11 HECOBEP-
IIEHHOJIETHUX TI0/Tb30BaTeselt CeTH, y KOTOPHIX ObUIH
3apakeHbl BUpycaMU UHTEePHET-yCTPOMCTBA, COCTa-
BwiIa 8,8 %, 4To Ha 2,2 MPOLIeHTHHIX IIyHKTa MEHbIIIE,
yeM B 2021 1. (11,0 %); 1015 TeX, KTO CTOJKHYJICS
C OHJIAHH-MOIIIEeHHUYEeCTBOM, AocTuriaa 12,7 %, B
2021 r. — 11,0 %, yBenudueHue Ha 1,7 MpOIeHTHBIX
MyHKTa .

OT1zenbHO OTMETHM, 4TO B 2023 I. OpraHamu Inpo-
KypaTyphl KuTast 6bUTH TpHUBJIeYeHB K OTBETCTBEH-
HOCTHU 3a UCI0JIb30BaHUE TeIeKOMMYHUKAITMOHHBIX
ceTell B LIeJIsIX MOCATAaTeIbCTBA HA HECOBEPIIIEHHO-
JieTHUX 6 792 yenoBeka®.

B 11e/19X co3/IaHmMA OHIaH-Cpeibl, 6IarOTPUsIT-
HOWY 2151 GU3UYECKOTO U IICUXUIECKOTO 370POBbS
HeCcOBepIIeHHOJIeTHUX, 3allUThl UX 3aKOHHBIX
MpaB ¥ UHTEPECOB, a TakKe obecleueHns HalexX-
HOUI TpaBoBoY 3amuTH B MIHTepHeTe, ¢ 01.01.2024
B Kutatickoit HapozaHoti Pecriy6irke BCTYITHIIO B
cwry [TonoxxeHue o 3a11MTe HeCOBePIIEeHHOIeTHHUX
B lHTepHeTe (zanee — [lonoxkeHue, mpuka3s ['ocy-
ZapctBeHHoro coBeTa KHP oT 24.10.2023 N2 766).
[TonoxkeHne COCTOUT U3 CEMU IVIaB, BKJIOUamux 60
crateii. OCHOBHOe BHUMaHUe y/efAeTcs CeAyIonnM
MOMEHTaM":

1. YcoBepiieHCTBOBaHUE CUCTEMBI U MeXaHM3Ma
OHJIaMH-3aIIUThl HECOBEPIIEHHONETHUX. Y TOUHSI-
€TCsI, YTO HAllMOHAIbHEIH JlemapTaMeHT Kubepoes-
oTacHOCTH U MHGOPMaTHU3aIMH OTBeYaeT 3a obIiee

2 Panhans D., Hoteit L., Yousuf S., Breward T. AlFaadhel Alaa M., AlShaalan Basma H. Why Children Are Unsafe in Cyberspace.
Global Cybersecurity Forum. September, 2022 // URL: https://api.gcforum.org/api/public/cms/files/e84ba50e-0860-
4584-b7cc-b95dc7cf1260_Why-Children-are-Unsafe-in-Cyberspace.pdf (gaTta o6pawenms: 10.11.2024).

° S5 AR TE SR A N TELIGE I 5 0 R A A . S T oh R T D AR AR . b LR A5 . — 2028 4E12 /)
URL: https://qnzz.youth.cn/qckc/202312/P020231223672191910610.pdf (nata obpawieHns: 10.11.2024).

EO AR VR ORI ELAS X 4542 FE R AR A JRR6792 N — 2024.02.23 // URL: https://www.spp.gov.cn/spp/c107228ch
dfgmcggeqcnpgbshkfhvbehkvkggbtrdknsecdkvppnbsmfrmgtvnugbveukkg/202402/t20240223_644620.shtml (gaTa
ob6paleHna: 10.11.2024).

e NRILRIEE 5B 4 55766%5 . A A NMZE R 5. — kA Hi: 2023.10.24 // URL: https://www.gov.cn/zhengce/
content/202310/content_6911288.htm (gaTta o6paiierus: 10.11.2024).
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WHOOPMALIMOHHASA BE30MACHOCTb

IUIaHMPOBaHKE U KOOPANHAIWIO 3al[UTHl HeCOBep-
LIEHHOJIETHUX B MIHTepHeTe. IIoMUMO yKa3aHHOTO,
JlemapTaMeHT B JOKyMeHTe OTMeYaeT, 9YTO BCe COOT-
BEeTCTBYIOIINE BeloMCTBa (Takue KaK HallOHaJb-
Has Ipecca, iellapTaMeHThl KWHO ¥ 00pa3oBaHuA,
TEJIEKOMMYHUKAIIWH, 001IeCTBEHHOM 6€30I1aCHOCTH,
TrpaXAaHCKUX e, KyJAbTYPHL U TypU3Ma, 3paBooXpa-
HeHU, HaZ[30pa U yIIpaBleHUA PIHKOM, PaANo U Te-
JeBHUeHnA ['ocyapcTBEHHOTO COBETA U JIpyTHe COOT-
BeTCTByIOIIMe BeZloMcTBa ['oCcyZapcTBEHHOT'O COBETA)
ZIOJDKHBI HAaIIPaBUTh CBOU YCWIHS Ha obecliedeHre
3aIIUTH HECOBEPIIIEHHOIETHUX B [IHTepHeTe B COOT-
BETCTBUM CO CBOMMHU obg3anHocTAMU (1. 1, cT. 3).

2. [loBpINIeHNe UHTEPHET-TPaMOTHOCTH HeCo-
BeplleHHoJeTHUX. B [Tomo)xeHuu IpeZilyCMOTpeHO,
4YTO 0OydyeHUe UHTEPHET-TPAMOTHOCTH JOJIKHO
OBITH BKJIIOUYEHO B 0O6pa30oBaTeNbHYIO IIPOTPaAMMYy
B IIKosiaX. Tak’Ke TOBOPUTCS 00 YCHUIEHUU OTBET-
CTBEHHOCTH IIKOJ U OIIEKYHOB 32 00y4eH1e NHTep-
HeT-TpaMOTHOCTH, CO3[aHUH U YIy4IIeHUN CCTEMBbI
yIIpaBleHUs JOCTYyIIOM yJauuxca k IHTepHeTy Bo
BpeMs y4eOsl. [IponuceiBatoTes GyHKIIMOHATbHBIE
TpebOBaHUA K IPOrPaMMHOMY OOeCIeYeHUIO I
CeTeBOU 3alUTHl HECOBEPIIEHHOJETHUX U UHTEe-
JIeKTyaJbHBIM TepMHUHAJIbHBIM IIPOAYKTaM, CIIe-
IHMaNbHO NpeJAHa3HauYeHHBIM /I UCIIOJIb30BaHUA
HeCcoBepIIeHHONEeTHUMH, IIpelycMaTpUBaoIe, YTo
IIOCTABIIMKY YCIIYT CETeBBIX IUIaTGOPM, € OOTBIINM
KOJIN4YeCTBOM HeCOBepIIeHHOJIETHUX IT0Jb30BaTe-
Jiell Win oKasbIBalolllyie 3HaYMTeIbHOEe BIUAHNE Ha
HecoBepIIeHHOIeTHYE I'PYIIIIbL, JOKHBI BEIIIOTHATD
cBou 00s13aTenbCTBa 110 3anuTe CeTH B OTHOLIEHUH
HecoBepILIeHHOIeTHUX (TUI. 2).

3. B IlosioxkeHNU pacKpBIBAIOTCA CTaHAAPTH
cozep:kaHus ceTeBoi nHpopmanyu. OTMedaeTcs,
YTO TOCYZApPCTBO MOOMIPAET U NoALep>KUBAET IIPO-
W3BO/ICTBO, KOIIMPOBaHMUeE, ITyOINKAIUIO U PACIpO-
CTpaHeHVe OHJIAaWH-UHGOPMALNH, CIOCOOCTBYIO-
el 3[0pOBOMY pPa3BUTHIO HECOBEPIIEHHONETHUX.
Pa3bsACHAIOTCSA MEPHI 00paleHusa 1 06513aTebcTBa
110 THGOPMHPOBAHUIO [TOCTABIINKOB OHJIAWH-IIPO-
ZYKTOB U yCJIyT, KOTOpEle 0OHAPYKUBAIOT UHPOP-
Malyio, IpUYNHAIIYIO Bpe/ WIH BIUAIONYIO Ha
du3rUecKoe 1 ICUXUYECKOe 370POBbe HECOBEPIIIeH-
HOJIeTHUX. JIF060¥ OpraHM3alyy WIN YaCTHOMY JIVILLY
3ampelaercs OCyIeCTBIATh KuOep3anyruBaHye B
OTHOIIIEHNU HeCcOBepIIeHHOJIeTHUX. [IocTaBIINKYU
WHTEPHET-IIPOAYKTOB U YCIyT 00s3aHBI CO3/aBaTh
U COBEPIIEHCTBOBATh MEeXaHU3Mbl paHHETO IIpeay-
TIpeXeHus, IPeAOoTBPalleHNs KNbep3anyruBaHus,
nAeHTHUKAINY, MOHUTOPUHTA U 60PBOBI ¢ Kubep-
3amyrusaHueM (Ii1. 3).

4. 3amwuTa TM9HOU nHOPMaIUN HecoBepIIeH-
HoJeTHUX. [IpefycMOTpeHo, YTO ONEeKYHBI JOKHBI

13.11.2024).

Ha 13.11.2024).

o6yuaTh ¥ HapaBIsATh HECOBEPIIEHHOIETHUX, YTOObI
MTOBLICUTh UX OCBEJIOMJIEHHOCTh U CTIOCOOHOCTH 3a-
MIUIIATh TUYHY0 nHpopMatiuio. PasbacHeHb! Tpebo-
BaHUA K 9KCTPEHHOMY PearpOBaHUIO Ha MHIIW/EHTHI
6€e301aCHOCTH /ISl JIWII, 3aHUMAIoIuXcs 00paboTKOM
JIMYHOU MHOPMAIUH, B CJTyYae YTEUKHU, TTOANETKI
WIY TTOTEPU JIUYHOM NHPOPMAIUKU HECOBEPIIEHHO-
JeTHUX. [IpesycMOTpeHo, YTo 06pabOTINKY TUIHOM
UHPOPMAIIUU JOJHKHBI CTPOT'0 YCTAaHABIMBATD ITPaBa
ZIOCTYTIA K TMYHOH MHGOPMAIINY HECOBEPIIEHHOJIET-
HUX U IPOBOAUTH TPOBEPKU COBIIOAEHNS TUIYHOM
uHbopmaruu (1. 4).

5. [IpepoTBpalleHe 3aBUCUMOCTU HeCcoBep-
eHHOJIeTHUX OT MIHTepHeTa. B ITonoxxeHuUn oTMe-
YaeTcs, YTO HEOOXOUMO YAYUIITUTh CIIOCOOHOCTD
yuuTesNell Ha paHHUX dTarax BhIABIATH 3aBUCUMOCTD
HecoBeplIeHHOJIeTHUX y4auuxcs or iHTepHeTa u
BMEIIMBATHCA B 3TY CUTyallulo, a TaKXKe yCHIUTD
PEeKOMeH/IalNH /ISl OTIEKYHOB 10 6€30I1acHOMY U
pa3yMHOMY HCHO0JIb30BaHMI0 VIHTepHeTa HecoBep-
meHHoMeTHUMU. [IpeZlycMOTpeHo, UTo IpoBaiizieprl
UHTEPHeT-yCIyT AOKHBI Pa3yMHO OrpaHUYUBATh
06beM MOTpebieHrs KOHTEHTa HeCOBEPIIIeHHOJIET-
HUMM pa3HOI'0 Bo3pacTa IIPU UCIOIb30BaHUU UX
yeayr. TTocTaBIIMKN OHJIaMH-UTPOBHIX YCIYT 005-
3aHBI yCTAaHABJMBATDH U COBEPIIEHCTBOBATH IIpa-
BWIA UTPHI, YTOOHI He JAOMYCTUTb BOSHUKHOBEHUSA V
HeCcOBepIIeHHOJIETHUX 3aBUCUMOCTH OT MIHTepHeTa,
KJ1acCcuUITUPOBATh UTPOBHIE IPOAYKTHI U IPEZO-
CTaBJIATh COOTBETCTBYIOIIVE BO3pACTy HalloMUHa-
HuA (T1. 5).

6. FOpuaunyeckas OTBETCTBEHHOCTh 32 HApYIIeHUsA
nauHoro [MomoxkeHus (1. 6). JItobble TOCTABIIUKY
CeTeBBIX yCIIyT, HapYIIUBIIME CBOU 0053aTehCTBA,
MOTYT OBbITH oIITpadoBaHkl Ha cymmy ot 50 000 z0
500 000 roaneii. COTpyAHUKU U JpyTHe Hellocpea-
CTBEHHO OTBETCTBEHHEIE JINI]a — Ha CyMMY He MeHee
10 000° r0aHeit, Ho He 6osee 100 000 roaHeii.

Eciu KaKo#-1nb0 MOCTaBUIUK YCIYT CeTEBOI
wiaTGOpMbI He BHECET UCIIPABIEHUSA, TPEATICAaHHbIE
eMy VIIOJTHOMOUYEeHHBIM OPTraHOM IIPU IPOEKTUPO-
BaHUU, UCCIEOBAHUAX U pa3paboTKax, SKCIUTyaTa-
WU U IPYTUX dTallaxX yCJIyT CETEBOH MIaThOPMBIL,
MOXeT OBbITh oITpadoBaH Ha CyMMy He 6osee 1 MiIH
I0aHeH, YTo KacaeTcss COTPYAHUKOB U IPYTUX HeIo-
CpeACTBEHHO OTBETCTBEHHBIX JIMII, TO Ha HUX HaJja-
raetcs mrpad B pazmepe He MeHee 10 000 roaHed,
Ho He 6osee 100 000 roaHeti. B ciyyae oTATIaionux
006CTOATENHCTB MPAaBUTETHCTBEHHBIE ZieTIapTaMEHTHI
MOTYT MOTPeOOBATh UCIIPABJIEHUA, KOHPUCKOBATH
HE3aKOHHBIH ZI0XO0/] U HAJIOXKUTH ITpadsl 0 50 MIH
roaHeil’ wiu MeHee 5 % oT 060poTa MpeBIAYIIErO
rofia, Wiu MOTYT IIPUOCTAHOBUTS JIeATeIbHOCTE (OTO-
3BaB JIMI[EH3UIO).

MuHuManbHbIA pasmep wrpada — 134 951 py6ns (no kypcy 1 kuTaickuit oadb = 13,50 poccuiickoro py6na LB PO Ha

MakcuMansHbii pasMmep wrpada — 674 755 000 pybneit (no kypcy 1 kuTaickuit wanb = 13,50 poccuiickoro pybns LB PO

HOHKuP
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JIt060#1 MOCTABIIUK CETEBBIX YCJIYT, KOTOPHIN HE
oTOOpa’kaeT COOTBETCTBYIOIINE NPEAYIPEXIEHUS
[J11 HeCOBEPILIEHHONIETHUX, a TaKKe HapyIINBIINH
CBOM 00513aTe/IbCTBA MOXKET OBITh omITpadoBaH Ha
cymmy zo 100 000 roaHeii.

CraTbsa 57 IpeAnrChIBAEeT: €CIU IOCTABIIUK UH-
TepHeT-IPOAYKTOB U yCJIyT HapylIaeT IoJ0XKeHN
HaCTOAIINX ITPABWJI Y HAKa3bIBAETCS 3aKPBITHEM BeO-
caiiTa, OT3pIBOM COOTBETCTBYIOLIEel OU3HeC-THIeH-
31U, OH He MOXeT [TIOBTOPHO IO/aTh 3asABKY Ha IIOJIy-
YyeHHe COOTBETCTBYIOLeH IUIeH3NH B TeUeHUe S JIeT.
OTBeTCTBEHHOE JIUIIO U pyrHe HeloCcpeJCTBeHHO
OTBETCTBEHHBIE JINI]A, B TOM 4YHCJIe IIepPCOHAN Opra-
HU3aIlUuY, He MOTYT y4acTBOBAaTh B aHAJIOTUYHBIX
CETEBBIX MPOJYKTaX U yCIyrax B TeueHue 5 jnet’.

CriefyeT OTMETUTD, YTO HECOOITI0eHE 3aKOHO-
ZlaTeNbCTBA B 00IACTH 3aIIUTHI IPAaB HECOBEPIIEH-
HOJIETHUX B CceTH VIHTEpHET 06X0AUTCA KOMIIaHUAM
oueHb goporo. Tak, 15.09.2023 TikTok mosmyunn
mrpad B pazmepe 345 MUTH eBpO (YTO SKBUBAJIEHT-
HO 2 684 mip/ 0aHell) oT EBpomelickoro coiosa
3a HeHa/IeXxxallee obpalieHye ¢ IepCoOHaTbHbBIMU
JaHHBIMU JleTel-TIoIb30oBaTeneii. OTMedaeTcs, YTO
mrpad, HaJloKeHHbIH VpaaHcKkol KoMuccuel TIo
3amuTe AaHHBIX (DPC), ABAAETCA OATHIM II0 BEIU-
qiHe ITpadoM, HaJOKEHHBIM Ha TEXHOJIIOTUIECKYIO
kommanuio B EC B cooTBeTcTBIM ¢ OOLIMM peraMeH-
ToM 3amuTel faHHbX (GDPR). B oduinansbHOM yBe-
JOMJIEHUH cKasaHo, 4yTo 110/l Hauas pacciefoBaHue
B oTHoIeHUU TikTok B cenTsa6pe 2021 r. v MpoOBEpUII,
kak TikTok o6pabatbiBas anHbie Aeteii ¢ 31.07.2020
1o 31.12.2020.

TikTok gocTymeH nmonb3oBaTenaM oT 13 jeT u
crapire. PaccregoBanme DPC mokasaso, uto TikTok
10 YMOJTYaHHUIO C/Ies1asl OOIIeIOCTYITHBIMY YYETHBIE
3amnucu Jeteii B Bo3pacte ot 13 zi0 17 jieT, 4To 1103BO-
JIWJIO JIF060MY IIPOCMaTPUBATh U KOMMEHTHPOBATD
BH/IE0, OITyOJIMKOBaHHbIE HECOBEPIIEHHOJIETHUMU
rosb3oBaTenAMu. besycioBHO, KOMIIaHUA He COIIa-
CWIach C 3TUM pellleHHeM, 0COOeHHO C pa3MepPOM
mrpada. Kak roBopurcs B 3aABJIeHUU, «<KPUTHUKA
co ctopoHbl DPC cocpezoToueHa Ha QYHKIUAX U
HacTpoHKax TpexJeTHelN gaBHOCTH, 1 9TO TikTok
BHeEC M3MeHeHUH ellle 0 HavyaJla paccjaef0BaHu,
HallpuMep, yCTaHOBUI JJI BCeX YYeTHBIX 3annceit

TpaBoBOE PerysMpoBaHye 3aliuTbl NpaB HECOBEPLIEHHONETHUX
B ceTv nTepHer B Kwaiickoit HapopHoii Pecnybnuke

Maaziie 16 JeT cTaTyc «9acTHBIX YIeTHBIX 3aIrceii»
10 YMOJIYaHUIO ¥ COOOIITVIT MOJIOZBIM JIFOZISIM JIOTION-
HUTEJIbHYIO HHPOPMAIVIO O TOM, KaK UX JaHHBIE
COBUMPAIOTCS U UCIIOJIBb3YIOTCA» .

Togom panee (B 2022 r.) KoMmanus Meta 6bu1a
omTtpadosana mouty Ha 400 MmiH gostapos CIIA 3a
HapylleHue 3aKoHOB EBpomeiickoro cor3a o 3alu-
Te JJaHHBIX B CBSA3U ¢ 06pabOTKOU JaHHBIX ZieTel B
Instagram. B 2020 r. Vpianackad KOMUCCHA T10 3a-
IUTe AaHHBIX Hayaja pacciefoBaHNe B OTHOIIEHUHU
Instagram Ha mpefMeT CO3/laHUA YIeTHBIX 3anrcei
J74 fleTell B Bo3pacTe 13—17 jeT 10 yMOIYaHUIO
Y pa3pelleHus IOAPOCTKAaM ¢ GU3HeC-aKKayHTaMuU
Instagram, MHOTHE 13 KOTOPBIX ABAAIOTCA HaUU-
HAIOUIMMU MHQIII0eHCepaMu, yOJINKOBaTh CBOU
azpeca 3JIeKTPOHHOU IOYTE U HOMepa TeepOHOB.
Be3ycioBHO, KOMIIaHHUA, TaKXXe He COIVIacuIach C
pasmepom mrTpada U 3asgBuUIa, «ITO pacciesoBa-
HUe OBLIO COCPEZIOTOYEHO Ha CTaphIX HACTPOUKaX,
KOTOpBIe OBLTM OOHOBJIEHH O0JIee roa Ha3a/, U
YTO C TeX IOp OHA o6aBmIa 6osbie GyHKIINUH AT
yaydnieHus 6e30IacHOCTH ZJIS MOJIOABIX I10JIb30-
Baresneii»'’.

[ToaBOAA UTOT BBEILIEU3I0KEHHOMY, CIefyeT OT-
METUTD, YTO /I YCUIEHUs CeTeBON 6e30IacHOCTH
U TIpeZloTBpallleHNs 3aBUCUMOCTU HeCOBEpIIeHHO-
JIETHUX OT VIHTepHeTa pa3jInyHble CTPaHbl aKTUBHO
bopMyIUPYIOT CTpaTerndecKye IJIaHbI, a TaKXKe
IlepecMaTpHBaloT U COBEPIIEHCTBYIOT HOPMaTUBHO-
TIpaBOBBIE aKTHI, HAlIpaBJeHHbIE Ha 3aIUTY IIpaB
HeCcOoBepIIeHHOJIeTHUX B ceTH VIHTepHeT.

KuTaii B 5TOM OTHOIIIEHUY He CTaJl UCKII0UYeHHU-
eM. Berynusiiee B cuity ¢ 01.01.2024 [Tonoxenue o
3alyTe HeCOoBepIIeHHOJIeTHNX B lIHTepHeTe cTano
CBOEro poZia epBHIM CllellMaJlu3upOBaHHBIM BCe-
00 BeMITIOIIMM 3aKOHOM O 3aIUTe IIPaB HecoBep-
meHHoJeTHUX B VIHTepHeTe. OHO QOKyCHUpyeTCs Ha
PETyINPOBaHUY COZlePKAHNA OHIAH-NHPOPMAIH,
3aImuTe IMYHOU NHPOpMAINY, a TAK)XKe IIpeoTBpa-
IeHUU U KOHTPOJIe OHIaliH-3aBUCHMOCTH.

OpHako ciefiyeT OTMeTUTb, uTo B [lookeHnu He
yKa3aH BO3pacT HeCOBEPIIEHHOJIETHUX, HO COIVIACHO
3aKOHY O 3alluTe HeCOBEPIIeHHOJEeTHUX, IT0CIe-
HUMU CUMTAIOTCA TpaXkJaHe, He JJOCTUTIIINE BOCEM-
HaJaTUIETHEro Bo3pacra''.

¢ e N RILAIIE [E %5 Be 4 55766°5 . AR N MZ R %451, — KA HH: 2023.10.24 // URL: https://www.gov.cn/zhengce/
content/202310/content_6911288.htm (gata o6paiierus: 10.11.2024).

TOLEBRARY AR KK X TikTok 4k §1 3.4514 Bk 7. — 2023.09.19 // URL: https://m.mp.oeeee.com/a/
BAAFRD000020230918849261.html (naTta o6paweHns: 10.11.2024).

"% Meta fined $400 million for failing to protect childrens data on Instagram. 2022.09.06 // URL: https://www.softimpact.
net/articles/blogs/415/meta-fined-400-million-for-failing-to-protect-chil/en (gata obpawerus: 10.11.2024).

o N RSN E SR R AE A AR5, 2007.06.01 // URL: http://www.npc.gov.cn/zgrdw/npc/zfjc/zfjcelys/2014-05/08/

content_1862530.htm (gaTa obpauieHuna: 10.11.2024).
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AnHomauus. B anoxy 60bwix 0aHHbIX MeXHOoI02UL 06pabomiu OaHHbLX BUSIOM HA KUMAtickoe
obuecmao, u coop u aHanus uHpopmayuu 60ablLe He ABTIOMCS CILYUALHbIM U HenpedcKazyembim
npouyeccom. IlepcoHanvHule yugdpossle daHHble 2pancdar npedcmasasiiom 02pomHelil unmepec. Ciue-
008amesibHO, He06X00UMO PACCMOMPemMb 83AUMOCBS3b Mencdy COUUANbHbIM Pa3gumuem Ha PoHe
60NbUWUX OAHHBIX U 6OPBOOTL ¢ NPeCMYNIEHUAML, CBA3AHHBIMU C UCNONL308AHUEM JUUHOL UHPOD-
Mayuu epaxcoan. [Tymem ananusa cywecmayrowux 6 Kumae Hopm y201068H020 npasa, Kacarouyuxcst
JUYHOTL UHPOPMayUL 2PaOAH, U OCHOBLLBASICH HA MPeX ACNeKMax KOHUEenyU y20108H020 Npasd,
Y20/108HO-IPABOB020 3AKOHO0AMENbCMBA U Y20l08HO20 NPABOCYOUSL, ABMOPbL UCCALJYIOM HAKA3AHUE
U 0MBemcmeeHHOCMb 3a HApYULleHUe NPas HA JUUHYH UHGopmanuio epaxcda e Kumae.

Hcxo0s u3 modenu 0801iHOTL OUeHKU KAUeCMBeHHbLX U KOIUUeCm8eHHbIX npecmynieHull 8 Kumae,
Kpasca MuYHol uHGopmayuu 2paxcdaH paccmampusaemcest KAk npecniymnieHue npu onpedesieHHbLX
obcmosimenbcmeax, U c8s13aHMble C IMUM INeMeHMbL 06CMOAMENbCME HeNOCPeOCmeeHHO onpede-
JLSIHOM 8blHeCeHle NPpU208opda npecmynHuky. Omcymcemaue moakogaHus 8 Kumatickux cydeOHblx
O0OKYMEHMAX U HeNOJIHOe YCMAHOBJIeHUe 00CMOosimeibCma NPUsodsim K pacxoicOeHuio pe3yibmamos
paccmompeHust 0esi, Umo 8Jiedem eblHeceHUe Y20N08HbIM CYOOM PA3IUUHBLX Cy0eOHbLX pellleHUTl No
00HOMY U moMY Xce Oery.

Jns ececmopoHHezo onpedesieHUs Y20l08HO HAKA3YeMbLX 06CMOSMeabCma8 Nocs2amenbcmed Ha Aud-
HYH0 UHGOPMAYLUI0 2PANCOAH NPUHAMA CMpamezust cOCpedomoUeHUs BHUMAHUS HA KONUYUECTBEHHbLX
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cmandapmax, OONOJIHeHHAS. HEKOAUUeCMBEHHbIML CMAHOAPMaMu, YmobsL 0becneutims 8CeCMOPOH-
Hee onpedesieHue U MOYHYH0 KAACCUPUKAYUIO Cyude8 U NO0UepKHYMb UeHHOCMb Y20108H020 Npasd.
Kntoueswle cnoea: 6onbuiie 0aHHbLle; NEPCOHANLHAS UHHOPMAYUS 2PANCOAHUHA; Y20JI08HOE NPABO

Abstract. In the Big Data, Chinese society is affected by data technology, and the collection and analysis
of information is no longer a random and unpredictable process. Digital citizens’ personal information
contains huge interests. Therefore, it is necessary to deal with the relationship between social develop-
ment under the background of Big Data and cracking down on citizens’ personal information crimes.
By sorting out the existing Chinese criminal law norms of citizens’ personal information, and based
on the three perspectives of criminal law concept, criminal law legislation and criminal justice, this
paper analyzes the punishment and responsibility of infringing citizens’ personal information in China.
Finally, based on the dual evaluation model of qualitative and quantitative crime in China, the infring-
ing of citizens’ personal information is regarded as a circumstance crime, and the involved elements
of circumstances directly determine the sentencing of the perpetrator. The lack of interpretation in
Chinese judicial documents and the incomplete determination of circumstances lead to the discrepancy
of case results, resulting in the criminal justice punishment of different judgments in the same case.

For the comprehensive determination of the criminal circumstances of infringing on citizens’ personal
information, the strategy of focusing on quantitative standards and supplemented by non-quantitative
standards is adopted to realize the comprehensive determination and accurate classification of cases

and highlight the value of criminal law.

Keywords: Big Data; Citizen’s personal information; Criminal law

Introduction

The concept of Big Data was first proposed by
Viktor Mayer-Schnberger. Big Data refers to the
technology with prediction function by acquiring
all data without using random sample collection
and analysis.' IBM (2016) describes Big Data as
having the 5V characteristics of Volume, Velocity,
Variety, Value and Veracity. Big Data makes citizens’
personal information to be transmitted in cyberspace,
and personal information thus uploaded to into the
"cloud".

Citizens’ personal information generally refers
to all information about citizens’ personal activities,
including the citizens’ identity information, property
information, act information, etc. The citizens’
personal information protected by criminal law
should be a concept in the legal context with the
attribute of legal interest, which is different from
the citizens’ personal information under the general
semantics. It is a legal right or realistic urgency that
needs to be protected by criminal law.”

Only those acts that are truly necessary to be
prohibited can be defined as crimes in the criminal
law and punished with criminal penalties.’ The
protection of citizens’ personal information in China
is mainly to criminalize the acts infringing on citizens’
personal information in the criminal code, so as to
protect citizens’ personal information rights, punish

crimes and maintain social order. Big Data is coming,
and it is necessary for us to think about the protection
of citizens’ personal information at the criminal level.
The importance of criminal law protection of citizens’
personal information is self-evident.

I. Evolution of criminal law protection
of China on citizens’ personal
information in Big Data

In recent years, the progress of Chinese network
information technology has made the Big Data
ecosystem increasingly mature. Meanwhile, crimes
on citizens’ personal information occur from time
to time, which seriously threat citizens’ personal
and property security. The effective protection of
citizens’ personal information is not only related to
the realization of the rights of social members, but
also related to the strategic security of national data
and the steady progress of social order. Therefore,
Chinese criminal law continues to explore the
effective protection of citizens’ personal information
and investigate the criminal responsibility for such
criminal acts, which reflects the concern of the
criminal law for the people’s livelihood and society.
In 2009, Chinese criminal law legislation paid
attention to citizens’ personal information for the
first time. Article 7 of the Criminal Law Amendment

' Viktor Mayer-Schinberger, Kenneth Cukier. 2013. Big Data: A Revolution That Will Transform How We Live, Work, and

Think. 1st ed. London : John Murray. P. 9.

2 Huang Zushuai. The Research of Criminal Law Legislation of Personal Information in China. Journal of Capital Normal

University (Social sciences edition). 2015 (05). P. 65.

3 Chen Xingliang. Philosophy of criminal law. 1st ed. Beijing : China University of political science and Law Press, 2004. P. 6.
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(VII) of the P.R.C. is inserted after Article 253 of the
Criminal Law as Article 253-1. This article has
become the core provision for the protection of
Chinese citizens’ personal information. There are
three paragraphs in this article. The first paragraph*
is the charge of "selling or illegally providing citizens’
personal information", the second paragraph® is
the charge of "illegally obtaining citizens’ personal
information", and the third paragraph® stipulates the
punishment provisions for unit crimes. Considering
that Chinese basic laws on personal information
protection and other relevant laws are not yet
complete, the legislature has set a relatively light legal
punishment in the Amendment(VII) to the Criminal
Law of the P.R.C. , with a maximum of three years’
imprisonment. Moreover, the criminal act of selling
or illegally providing citizens’ personal information
has the preconditions of "special subject of crime" and
"violation of national regulations".

In 2015, Chinese crime showed new characteris-
tics. A large number of criminal acts were carried out
through the medium of computers, and crimes are
becoming cyberization. Aiming at the hot issues in
social transformation, the Criminal Law Amendment
(IX) of the P.R.C. further strengthens the protection
of citizens’ personal information. Citizens’ personal
information returns to the perspective of criminal law
protection again. The "selling or illegally providing
citizens’ personal information" in the first paragraph
of article 253-1 of the Chinese criminal law is revised
to expand the scope of the criminal subject, change
the special subject into a general subject, and remove
the illegality requirement for the act of providing. as
long as it is in violation of national regulations, sell
or provide citizens’ personal information to others,
all constitute this crime.

If the perpetrator commits the crime in the
process of performing duties or providing services,
it shall be referred to as the second paragraph of the
provisions as a condition for heavier punishment
of the crime. After the original second paragraph
"{llegally obtaining citizens’ personal information"
was changed to the third paragraph, the number
of paragraphs in article 253-1 of the Chinese
criminal law was increased from three to four. In
terms of statutory punishment, for those whose
circumstances are particularly serious, sentencing
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three to seven years and imposing a fine.The
heavier punishment stipulated in the revised second
paragraph shall also apply to the acts of stealing and
illegally obtaining citizens’ personal information in
the third paragraph.

According to article 253-1 of current criminal Law,
the charge of selling or illegally providing citizens’
personal information and the charge of illegally
obtaining citizens’ personal information have been
abolished, and it is uniformly called the charge of
infringing citizens’ personal information.

The first paragraph of article 253-1 stipulates:
"Whoever sells or provides any citizen’s personal
information in violation of the relevant provisions
of the state shall, if the circumstances are serious, be
sentenced to imprisonment of not more than three
years or criminal detention in addition to a fine
or be sentenced to a fine only; or be sentenced to
imprisonment of not less than three years but not
more than seven years in addition to a fine if the
circumstances are especially serious."

The second paragraph of article 253-1 stipulates:
"Whoever sells or provides to any other person any
citizen’s personal information obtained in the course
of performing functions or providing services in
violation of any relevant provisions of the state shall
be given a heavier penalty in accordance with the
provisions of the preceding paragraph."

The third paragraph of article 253-1 stipulates:
"Whoever illegally obtains any citizen’s personal
information by stealing or other methods shall
be punished in accordance with the provisions of
paragraph 1."

The fourth paragraph of article 253-1 stipulates:
"Where an entity commits any crime as provided for
in the preceding three paragraphs, the entity shall
be sentenced to a fine, and its directly responsible
person in charge and other directly liable persons
shall be punished according to the provisions of the
applicable paragraph."

In addition, legal interpretation can make
up for the possible limitations of legislation
and guide judicial practice. In 2011 & 2017, the
Supreme People’s court of China and the Supreme
People’s Procuratorate of China jointly issued
the interpretation on Several Issues concerning
the application of law in handling criminal

* The first paragraph of article 253-1 stipulates: "Where any staff member of a state organ or an entity in such a field as
finance, telecommunications, transportation, education or medical treatment, in violation of the state provisions, sells or
illegally provides personal information on citizens, which is obtained during the organ’s or entity’s performance of duties
or provision of services, to others shall, if the circumstances are serious, be sentenced to fixed-term imprisonment
not more than three years or criminal detention, and/or be fined."

5 The second paragraph of article 253-1 stipulates: "Whoever illegally obtains the aforesaid information by stealing or
any other means shall, if the circumstances are serious, be punished under the preceding paragraph.”

¢ The third paragraph of article 253-1 stipulates: "Where any entity commits either of the crimes as described in the
preceding two paragraphs, it shall be fined, and the direct liable person in charge and other directly liable persons

shall be punished under the applicable paragraph.”
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cases endangering the security of computer
information systems’ (hereinafter referred to as the
interpretation on handling computer criminal cases)
and the interpretation on Several Issues concerning
the application of law in handling criminal cases
infringing on citizens’ personal information®
(hereinafter referred to as the Interpretation
on handling criminal cases of citizens’ personal
information) two Judicial Interpretations related
to the protection of citizens’ personal information.
The interpretation on handling computer criminal
cases defines the identifying information from the
perspective of property, and its protection mainly
focuses on citizens’ personal identity information
in online financial services. The Interpretation
on handling criminal cases of citizens’ personal
information expands the connotation of the
protection of citizens’ personal information and
makes up for the insufficient protection of citizens’
personal information in the criminal law. At
the beginning of the Interpretation on handling
criminal cases of citizens’ personal information, it
gives an enumerated definition of citizens’ personal
information, which details the concept of citizens’
personal information for practical operation to a
certain extent. In 2017, The interpretation of handling
criminal cases of citizens’ personal information has
also achieved legal connection with other laws,
but there are still some problems in the criminal
protection of citizens’ personal information.

IL. Analysis on criminal law protection

of Chinese citizens’ personal information

in Big Data environment

Everything has two sides. Big Data technology has
brought immeasurable benefits to the management
and services of the whole society, but there are also
many risks in the application of citizens’ personal
data information in the Big Data era. Chinese "3.15

show" in 2021 exposed a series of problems involving
citizens’ personal information, for instance, the
Online recruitment agency sold the resumes of job
seekers to the black market,' Malicious software
Illegally obtained stored information in the mobile
phone of the elderly."' The personal rights and
interests of citizens are infringed, the property rights
and interests are lost, and the current situation of
"streaking" of citizens’ personal information reflects
the insufficient protection of China’s criminal law.

A. The concept of criminal law has different
understanding of personal information

As an important principle of criminal law, the
legal interest protection shows that the core of
criminal law is to protect the interests recognized
by criminal law. "If the purpose of the criminal law
is not to protect legal interests, then the charge is
illegal or unconstitutional.""? Due to the substantive
intersection between the legal interests of citizens’
personal information and the right content of
relevant legal interests, the attribute boundary of
legal interests is blurred, so there are different
understandings, If other related legal interests cover
the legal interests of citizens’ personal information,
the vague subjective understanding is not conducive
to the development of criminal law. Based on this,
the first is to clarify the boundaries, which mainly
involves citizens’ personal information, citizens’
personal data and citizens’ personal privacy.

As for the distinction between citizens’ personal
information and citizens’ personal data, some
scholars (Yu Chong, 2018) pointed out that " personal
information can locate the identity of a specific
individual. Compared with personal data, it is more
controllable. Personal data is the data information
database formed after computer retrieval of
personal information."” Some scholars (Shi Weimin,
2013) believe that the two are mainly different in the

7 Supreme People’s Court website. Sept. 28, 2021 // URL: http://www.court.gov.cn/fabu-xiangging-3085.html [URL: https://

perma.cc/gf5b-qtbt].

8 Supreme People’s Court website. Sept. 29, 2021 // URL: https://www.spp.gov.cn/xwfbh/wsfbt/201705/t20170509_190088.

shtml [URL: https://perma.cc/2sjm-457n].
? Supreme People’s Court website. Sept. 29, 2021.

12

Some mobile phone management apps ostensibly manage mobile phones, but actually acquire a large amount of
information in mobile phones. Through the stolen data information to the elderly user portrait, labeled as “easy to be
misled and induced” group, and push vulgar, inferior, deceptive routine advertising and content, in order to defraud
the elderly.

A public welfare show jointly hosted by China Media Group and government departments to safeguard consumers’
rights and interests on the evening of March 15 every year and broadcast live.

China Central Television website. Oct. 10, 2021 // URL: http://315.cctv.com [URL: https://perma.cc/vq9w-yfgh]. For just
RMB 7, The suspect can get a resume of a job seeker in the network group of information transactions. The resume
includes the applicant’s name, gender, age, portrait, contact, Employment History, qualifications, etc.

Yamaguchi. 2018. General theory of criminal law. 3rd ed. Beijing : China Renmin University Press. P. 18. Atsushi
Yamaguchi. Criminal law. The general part. Translation: Fu Liging. 3rd edition. Beijing : Publishing House of the Chinese
People’s University. 2018. P. 18.

Yu Chong. The Nature of Legal Interest of "Citizens’ Personal Information” and the Criminalizing Boundary in the Crime
of Infringing Citizens ‘Personal Information // Politics and law. 2018 (04). P. 19.
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field of discussion, " personal information is more
focused on the legal field, while personal data is in
the technical field."* Other scholars (Yang Weiqin,
2016) argue that the two are consistent, "Citizen’s
personal information and citizen’s personal data, the
former is the substance, the latter is the form.""

The discussion of citizens’ personal information
and citizens’ personal data shows that: personal
data becomes the characterization of citizens’
personal information in Big Data, citizens’ personal
information is transferred by data as the carrier,
and citizen’s personal data is the mapping of
citizens’ personal information in cyberspace. Thus,
the identifiable characteristics of citizens’ personal
information are weakened, which decreases the legal
distinction between citizens’ personal information
and citizens’ personal data, and gradually converges
with the influence of the Big Data.

The traditional informed consent mechanism can’t
effectively deal with the legal risks faced by citizens’
personal information, and the data assimilation
characteristics of citizens’ personal information
processed by Big Data is one of the issues that should
be paid attention to in the current research on the
basic theory of criminal law protection in China. The
other is the legal interest boundary between citizens’
personal information right and citizens’ personal
privacy right. The Civil Code of China stipulates
the right to privacy and personal information right
successively, and sets the legal rules applicable to
the right to privacy for private personal information,
which leads to the false attachment of citizens’ rights
and interests between citizens’ personal information
and citizens’ personal privacy, and then blurs the
boundary between citizens’ personal information
rights and citizens’ individual privacy in subjective
understanding.

Some scholars (Ling Pingping & Jiao Ye,
2017) point out that "citizens’ personal information
is objective, and only personal information that can
identify and reflect specific acts or activities can enter
the boundary of criminal law, while citizens’ personal
privacy is subjective, and the protection of personal
privacy in criminal law requires certain subjective
judgment."® The criminal law actively protects citi-
zens’ personal information, while passively protects
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citizens’ privacy. With the deepening of Big Data, the
understanding of rapid dynamic changes affects the
protection of legal interests. Due to the compound
interests of citizens’ personal information, there is a
"contradiction between supply and demand" between
the timely intervention of criminal law and the de-
mand for criminal law protection.

The cognition of legal interest attribute not only
affects whether citizens’ individual rights can be
protected by criminal law, but also relates to the
judgment of individual crime objects in criminal
law. Chinese criminal law classifies infringing
on citizens’ personal information as a category of
charges of citizens’ personal and democratic rights,
which indicates that Chinese legislation considers
this to be the crime against the personal freedom
and interests. Some scholars interpret it as "the
legal interest of citizens’ personal information is
embodied in individual rights, not social order.""’
this view directly equates the kindred object of
crime with the direct object of crime, and holds that
the legal interest of infringing on citizens’ personal
information is only a personal legal interest, which
needs to be considered.

It is positive that the infringing citizens’ personal
information is to hinder the realization of the right
of citizens’ personal information, that is, the "legal
interest self-determination right"'® of citizens’
personal information. The core of legal interest self-
determination of citizens’ personal information is
informed consent of the right holder.” The general
principle of informed consent is that the information
acquirer has the obligation to inform the information
provider and obtain its consent when collecting
information.

In Big Data, the theory of informed consent is
challenged by reality after the digitization of citizens’
personal information, which is prone to the invalid of
citizens’ individual consent. In the data society, the
right of informed consent became rigid, and some
information providers have insufficient awareness of
information risk, so they are vulnerable to a consent
dilemma of the information providers’ consent but
understand, that is, the information acquirer is
authorized by the information provider to collect
and utilize citizens’ personal information, but the

1% Shi Weimin. Personal Information Protection in Big Data Era: Predicament and Path Selection // Journal of Intelligence.

2013.32(12). P. 157.

5 Yang Weigin. Study on the ownership model of personal information in value Dimension — From the perspective of
benefit attribute analysis // Law Review. 2016. 34 (04). P. 69.

% Ling Pingping, Jiao Ye. 2017. Reanalysis on the Legal interests of criminal Law for the Crime of Infringing citizens’
Personal Information // Journal of Soochow University (Philosophy & Social Sciences Edition). 38 (06). P. 68.

7 Yu Chong. The Nature of Legal Interest of " Citizens’ Personal Information™ and the Criminalizing Boundary in the Crime
of Infringing Citizens’ Personal Information // Political Science and Law. 2018. (06). P. 21.

8 JiYang. Legal interest self-determination right and the judicial boundary of the crime of infringing on citizens’ personal

information // China Legal Science. 2019 (04). P. 73.

19 Zhang Yong. Criminal Law Protection of APP Personal Information: From the perspective of informed Consent // Law

Science. 2020 (08). P. 117.
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validity of this authorization is controversial. The
illegal utilization of citizens’ personal information
has not yet been criminalized in China, citizens do
not have fully informed consent to self-determination
of personal information, so that the procedure for
obtaining citizens’ personal information is legal,
which poses hidden risk for the protection of citizens’
personal information, when citizens’ personal
information is infringed may lead to the security of
citizens’ personal information chain risk.

B. Act in criminal legislation
are not comprehensive

Affected by the variety of Big Data, taking citizens’
personal information as the object of crime is complex
and changeable. Chinese criminal legislation on
citizens’ personal information has developed from
scratch and from existence to amend, but the acts
of infringing on citizens’ personal information have
not changed, and only stipulates the three types of
acts such as illegally obtaining, selling and providing
citizens’ personal information. Chinese criminal
law lacks a relatively complete criminal regulatory
system about citizens’ personal information. In the
increasingly frequent cases of illegal utilization of
citizens’ personal information in Chinese society,
such as the college application tampering case®; Luo
Caixia case®'; 8:25 Deyang female doctor’s suicide
incident®, because the illegal utilization of citizens’
personal information has not been regulated in China,
and this act cannot be evaluated by other charges
stipulated in Chinese criminal law, there is a legal

loophole in punishing the charge of infringing on
citizens’ personal information.

In the Big Data, criminal acts are hidden and diffi-
cult to detect. When citizens’ personal information is
illegally utilized, the vacancy in the criminal law may
lead to the following results: firstly, the act is difficult
to criminal punishment. Secondly, in the absence of
the necessary protection of national public power, it is
difficult for citizens to confront the infringer in civil or
administrative litigation, so it is difficult for individu-
als to protect their rights, Finally, social order will also
be negatively affected to a certain extent.

Another characteristic of the Big Data, value, is
that people dig out great practical value based on the
analysis of data information. The illegal utilization
gradually become more frequent, the contradiction
between normative blank and social reality forms the
inadaptability of criminal law protection. Illegal utili-
zation is an important part of the logic of the criminal
act of infringing on citizens’ personal information,
if there is no illegal utilization of citizens’ personal
information, then the acquisition of citizens’ personal
information is less of the crime terminal link. Illegal
utilization is the ultimate purpose of the crime. Illegal
utilization makes the legal interests infringed in the
previous criminal acts concrete and visual, and turns
the possibility of legal interests infringement into the
inevitability of legal interests infringement.*

At present, Chinese criminal law has not crimi-
nalized the act of illegal utilization, which makes the
judge will determine the case as other related charges
when the act conforms the constructive elements of

20

2

22

23

China Court website. Oct. 16, 2021 // URL: https://www.chinacourt.org/article/detail/2017/01/id/2509078.shtml
[URL: https://perma.cc/b5nc-haex].

A middle school student in Shan County, Shandong Province, Chen Zuojia tampered with four classmates’ college entrance
examination applications, and the court charged that the act was a crime of "destroying the computer information system”.
However, the real victims of the case were multiple candidates, and the object of the crime should be the information
stored in the computer system.

China Network Television website. Oct. 16, 2021 // URL: http://news.cntv.cn/special/lanse/weiquan/ [URL: https://perma.
cc/88wg-nkgel]. Wang Jiajun of Hunan Province embezzled the identity information of classmate Luo Caixia and went to
college under an assumed name. Wang was not criminally prosecuted.

Bai Du website. Oct. 16, 2021 // URL: https://baike.baidu.com/item/8%c2%b725%e5%be%b7%e9%98%b3%e5%a5%b3
%eb5%8c%bb%e7%94%9f%e8%87%aa%eb%9d%80%e4%ba%8b%e4%bb%b6/228422027fr=aladdin [URL: https://perma.
cc/58k5-hvupl.

A female doctor in Deyang, Sichuan Province had a quarrel with two other swimmers during swimming. After her personal
information was exposed, she was cyber manhunt and committed suicide under pressure. The court charged the two
swimmers with insult.

Liu Renwen. On the Criminalization of Illegal Use of Citizens’ Personal Information // Legal forum. 2019. 34 (06), P. 119.
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other crimes, such as the charge of illegal use of infor-
mation network®, the charge of destroying computer
information system®, the charge of insult®, etc. To
a certain extent, these charges realize the indirect
protection of citizens’ personal information rights and
interests, but the judgment based on the formal con-
formity of constructive conditions is not quite appro-
priate. Firstly, other charges determined in the case
are stipulated in other chapters of Chinese criminal
law, which can not form a close legal logic system of
charges. Secondly, from the legislative purpose, other
crimes determined in the case are not set up based on
the protection of citizens’ personal information, but
there is a cross and inclusive relationship in the facts
or provisions, so as to achieve the protection of citi-
zens’ personal information. Finally, the other charges
determined in the case do not directly fill in the legal
interest damage of citizens’ personal information,
and affect the judgment of the actual protection ob-
ject of the determined charges, affecting the existing
criminal punishment system of Chinese criminal law.

C. Criminal judicial determination of circum-
stance elements is not comprehensive

The "proviso" of Article 13 of Chinese criminal
law clarifies that Chinese determination of crime is
a "dual" model of qualitative and quantitative analysis

YI'UJ'IUBHO-I'IDHBUBGH 3alliuTa nepcoHanbHbIX
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combination, and the criminal acts and circumstanc-
es jointly determine the final evaluation of criminal
justice. The criminal circumstances of the charge of
infringing on citizens’ personal information in Chi-
na, which are divided into serious circumstance and
particularly serious circumstance. The perpetrator of
serious circumstances will be sentenced to fixed-term
imprisonment of not more than three years or crimi-
nal detention and will also, or shall only, be fined. If
the circumstances are particularly serious, the perpe-
trator will be sentenced to fixed-term imprisonment
of not less than three years and not more than seven
years, and a fine.

The judicial interpretation issued jointly by the
Supreme People’s Court of China and the Supreme
People’s Procuratorate of China further elaborates the
two criminal circumstances of infringing on citizens’
personal information. Articles 5 and 6 of the inter-
pretation of the Interpretation on handling criminal
cases of citizens’ personal information quantify the
determination standard of serious circumstances and
particularly serious circumstance. The interpretation
divides the infringing citizens’ personal information
into information quantity (type); The amount of ille-
gal gains; Use of information; Subject identity; Sub-
jective malice and other elements.”

2 The article 287-1 stipulates: "Whoever commits any of the following conducts by using the information network shall,
if the circumstances are serious, be sentenced to imprisonment of not more than three years or criminal detention
in addition to a fine or be sentenced to a fine only. (1) Establishing a website or a communication group mainly for
committing fraud, teaching on how to commit a crime, producing or selling any prohibited or controlled article, or
committing any other illegal or criminal activity. (2] Issuing any information on the production or sale of drugs, guns,
obscene articles, or any other prohibited or controlled article or any other illegal or criminal conduct. (3) Issuing
any information for committing fraud or any other illegal or criminal activity. Where an entity commits any crime as
provided for in the preceding paragraph, the entity shall be sentenced to a fine, and its directly responsible person in
charge and other directly liable persons shall be punished in accordance with the provisions of paragraph 1. Whoever
commits any other crime while committing a crime as mentioned in the preceding two paragraphs shall be convicted
and punished according to the provisions on the crime with the heavier penalty.”

2

o

The article 286 stipulates: "Whoever violates states regulations and deletes, alters, adds, and interferes in computer

information systems, causing abnormal operations of the systems and grave consequences, is to be sentenced to
not more than five years of fixed-term imprisonment or criminal detention; when the consequences are particularly
serious, the sentence is to be not less than five years of fixed-term imprisonment. Whoever violates state regulations
and deletes, alters, or adds the data or application programs installed in or processed and transmitted by the
computer systems, and causes grave consequences, is to be punished according to the preceding paragraph. Whoever
deliberately creates and propagates computer virus and other programs which sabotage the normal operation of the
computer system and cause grave consequences is to be punished according to the first paragraph. Where an entity
commits any crime as provided for in the preceding three paragraphs, the entity shall be sentenced to a fine, and its
directly responsible person in charge and other directly liable persons shall be punished according to the provisions

of paragraph 1."

2

o~

The article 246 stipulates: "Those openly insulting others using force or other methods or those fabricating stories to

slander others, if the case is serious, are to be sentenced to three years or fewer in prison, put under criminal detention
or surveillance, or deprived of their political rights. Those committing crimes mentioned above are to be investigated
only if they are sued, with the exception of cases that seriously undermine social order or the state’s interests. Where
the victim files a complaint with the people’s court on the commission of the conduct as provided for in paragraph 1
through the information network, but it is indeed difficult to provide evidence, the people’s court may require the public

security authority to provide assistance.”

27 Yu Haisong. Understanding and application of judicial interpretation of the crime of infringing upon citizens’ personal
information by the Supreme People’s court and the Supreme People's Procuratorate. 1st ed. Beijing : China Legal

Publishing House, 2018. P. 37—46.
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Item (3) to Item (5) of paragraph 1 of Article 5
sets the determination standards for information
quantity (type) and amount of illegal gains (as
shown in Table 1). Combined with the data in
the table, it shows that among the information
quantity (types), the four types of track information,
communication content, credit investigation
information and property information have the
lowest criminalization standards. If the number
reaches 50, it will constitute the crime, while
accommodation information, communication
records, health and biological information and

transaction information need more than 500, or the
illegal gains of the case is required to be more than
RMB 5000. Such differentiation regulation on the
quantity (type) of citizens’ personal information
and damage results is whether the perpetrator of
the case is punished. Therefore, in judicial practice,
whether the judiciary can comprehensively identify
and accurately classify the quantity (type) of citizens’
personal information and other circumstance
elements when there is more information involved
will ultimately affect the sentencing judgment of
the case.

Table 1

Standard for determining the circumstances of different information

Typescircumstances

Serious circumstance

Particularly serious circumstance

Track information

Be used to crime, More than 50 pieces

More than 500 pieces

Communication content

More than 50 pieces

More than 500 pieces

Credit investigation information

More than 50 pieces

More than 500 pieces

Property information

More than 50 pieces

More than 500 pieces

Accommodation information

More than 500 pieces

More than 5000 pieces

Communication records

More than 500 pieces

More than 5000 pieces

Health and biological information

More than 500 pieces

More than 5000 pieces

Transaction information

More than 500 pieces

More than 5000 pieces

Other relevant information

More than 5000 pieces

More than 50000 pieces

Illegal gains

More than RMB 5000

More than RMB 50000

The criminal circumstances of infringing on citi-
zens’ personal information are divided into two types:
serious circumstance and particularly serious circum-
stance. At the same time, the principle of heavier pun-
ishment is established for special subjects. From the
perspective of determining the severity of the circum-
stances, Authors took the cases of China judgments
online from February 28, 2009 (the effective date of
criminal law amendment (VII)) to August 1, 2021 as
the analysis object. According to statistics, there were
7857 criminal judgments involving citizens’ personal
information, of which 4411 were serious, accounting
for 56.14 % of the total number of samples, and 3365

81; 1%

3365; 43%
4411; 56%

cases, accounting for 42.83 % of the total number of
samples. (as shown in Figure 1) It can be seen that in
judicial practice, 40 % of the Infringing citizens’ per-
sonal information cases are particularly serious, and
the Chinese judiciary has a higher determination of
the "particularly serious circumstance” of the charge.

Among the 7 857 cases of infringing citizens’
personal information collected, the cases can be
divided into single circumstance element cases and
compound circumstance elements cases according to
the circumstance elements involved. After analysis,
compound circumstance elements exist in a case,
accounting for 83.92 % of the total sample. (as

B serious circumstance
B particularly serious circumstance

® Other

Figure 1. The determination of the seriousness of the circumstances
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B serious circumstance
B particularty serious circumatance

m Other

Figure 2. The circumstance elements of the case

shown in Figure 2) Usually, Chinese judicial organ
needs to disassemble the compound circumstance
elements cases, in order to select the most important
factual circumstance as the basis for sentencing,
or comprehensively identify various circumstance
elements, so as to finally determine the judgment
result.

The information type of a single circumstance
element case is simple, and the amount of
information or illegal gains is clear. The case handling
in judicial practice is difficult to go out of control.
And judicial organ can make detailed reasoning
on the determination of the case in the judgment
documents. Yet the charge of infringing citizens’
personal information was aggregated with a variety
of information elements, once the case involving
compound circumstance elements, only a part of the
judicial judges will select a variety of information
elements, clarify the main plot and combine other
elements involved in the case for comprehensive
conviction and sentencing. More judicial judges will
avoid this problem, directly choose quantity (type)
and other elements of the case to unilaterally judge.

At the same time, the reasoning part of legal
documents is often difficult to write fully. In
addition to the insufficient reasoning of criminal
judgment documents, the incomplete judicial
determination of circumstance elements will lead
to the discrepancy between the facts and results
of the case, and the judicial situation of different
judgments in the same case. Combined with the
data of sentencing circumstances, the proportion
of cases with particularly serious circumstances in
judicial practice is larger. Its reason is that the judicial
determination of compound circumstance elements
is not comprehensive. In the process of adjudication,
judicial personnel are easy to think simply and fear
difficulties when facing the complex case facts,
It is not conducive to the comprehensive judicial
identification of circumstance elements in cases of
infringement of citizens’ personal information.

ITI. The proper path of criminal

law protection of Chinese citizens’
personal information in the background
of Big Data

A. Proposal for criminal law theory

The criminal law takes the protection of legal
interests as the core, defines the legal interest object
of infringing citizens’ personal information, and
clarifies the legal interest connotation of the charge
of infringing citizens’ personal information, which
is not only conducive to correctly judge the criminal
attribute of infringing citizens’ personal information,
frame the scope of criminalization, but also serve
the Teleology of criminal law, and provide a proper
explanation for the constitutive elements of the
crime. For both personal information and personal
data, Authors think it is appropriated to pay attention
to the structural relationship of personal information
in the Big Data field. Form the hierarchical
protection concept between the two*®, based on the
isomorphism of citizens’ personal information and
citizens’ personal data, taking the hierarchical and
gradual understanding of criminal law, to build up
the criminal law protection system: criminal law
protection of network data — criminal law protection
of personal data—criminal law protection of citizens’
personal information.

For both personal information and personal
privacy, Authors think it is reasonable to start from
their own different characteristics, and take the
recognizability of citizens’ personal information and
the privacy of citizens’ personal privacy as the basis of
understanding. Grasp the essence of citizens’ personal
information, accurately identify the connotation and
denotation of relevant legal interests, and reflect
the generation and exchange of citizens’ personal
information in the Big Data. Combined with the
objective aspects of the acts in the case and the
subjective intention of the perpetrators, I think it
is justified to make a comprehensive judgment,

2 [iYuanli. Criminal Law Perfection for Cyber Security and Personal Information Protection // Journal of CUPL. 2015 (04).

P. 78.
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find different entry points for criminal protection
of personal privacy, personal data and personal
information, meet the needs of timely intervention of
criminal law, and define the legal interests infringed
by the criminal act from an all-round perspective.

To establish the concept of information
standard and seek the reasonable position of
information criminal law, I think it is conscionable
to re-understand the connotation of citizens’
personal information, break the traditional monistic
protection of citizens’ personal information, focus on
the individual information itself, and take it as the
object to establish the protection mode of information
criminal law. The main purpose of the charge of
infringing on citizens’ personal information is to
protect citizens’ own personal rights and interests,
which is indisputable.

However, in the Big Data, citizens’ personal
information is constantly used, which has produced
great socio-economic impact. Under this interaction,
the individual attribute of citizens’ personal
information decreases, while the social attribute
becomes obvious. The protection of citizens’ personal
information in Chinese criminal law is the priority
of personal legal interests, but it can not be simply
understood as personal legal interests, and the super-
personal legal interests such as social and public
interests contained therein should be taken into
account. It should not be limited to the cognitive level
of individual rights and interests, but ignore the social
and public rights and interests attribute of citizens’
personal information in the Big Data.

To deal with the super-personal legal interest
in the charge of infringing on citizens’ personal
information, I think it is reasonable to start from the
system of information criminal law, pay attention
to the criminal concept of risk prevention, and
implement multi-dimensional and gradual criminal
law response. In order to avoid undue damage to
right of legal interest self-determination of citizens’
personal information due to excessive pursuit of
super personal legal interest protection.

Information generates value in the exchange.
Under the characteristic of Volume of big data,
citizens’ personal information is constantly
processed and shared. Citizens’ informed consent
right is affected, and the traditional principle
of informed consent in the Big Data to a dead
end. In order to deal with the invalid of general
informed consent and protect the right of legal
interest self-determination of information subject,
this principle should be reconsidered. Dynamic
consent can be regarded as a good solution. This
model can make citizens’ informed consent show
certain dynamic changes in the process of personal
information exposure, and break the dilemma of

one-time consent and formal consent. The flexibility,
efficiency and timeliness of dynamic informed
consent mechanism precisely correspond to the ever-
changing data environment.

Citizens’ personal information is in the social
environment of the Big Data, it is a consensus to
construct the legal system of personal information,
to clarify the inner series of the interests of Big
Data and criminal law, and theoretically to strive
to interpret the relevant provisions of Chinese
current criminal law, so as to build an integrated
special legal protection integrated with the Big Data
and a criminal law system protection of citizens’
personal information. In the Big Data, aiming at the
practical problems of the informationized society, the
rationality of criminal law protection is studied, the
security challenges of emerging risks are addressed,
the concerns of the public about citizens’ personal
information rights and interests are responded to,
and the orderly development of information criminal
law circle is realized.

B. Proposals for criminal legislation

As a selective charge, the three criminal acts
reflect the infringing citizens’ personal information
at different time nodes. In the Big Data, I think it is
proper to pay attention to the act, which is seriously
harmful to society but has not yet been regulated.
Among the existing basic acts such as trading, illegal
providing and stealing, it is appropriated to pay
attention to focus on other typified act in the crime
loop, especially the illegal utilization of citizens’
personal information. At present, the criminal act
of infringing on citizens’ personal information has
shifted from illegally obtaining and illegal providing
to illegal utilizing as the criminal core.”

Actively clarifying the criminal illegality of
illegal utilization of citizens’ personal information
is conducive to solving the incompatibility of the
original criminal law, such as "cyber manhunt",
reducing costs of management and control, easing
legal tension, and forming a comprehensive criminal
protection of citizens’ personal information. Consider
criminalizing the illegal utilization of citizens’
personal information. On the one hand, it can form
a system of cracking down on the criminal act of
"taking, utilizing and trading" of citizens’ personal
information; On the other hand, it can reduce the
use of miscellaneous provision of infringing citizens’
personal information in practice, so as to avoid
improper discretion, or the distortion of text caused
by the similar interpretation of the articles.

Whether an act needs to be punished by criminal
law depends on and only depends on the constitutive
elements of crime, but the analysis of the act cannot
leave other legal departments. Whether a certain kind

% PiYong, Wang Suzhi. Legal Interests and Dangerous Acts in the Crime of Infringing Personal Information in a Big Data
Environment. Humanities & Social Sciences Journal of Hainan University. 2017. 35 (05). P. 123.
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of act is illegal or not, not only from the perspective
of criminal law, but also from the perspective of
legal order. The construction of illegal logic of
utilization in civil law and administrative law should
also be consistent in the criminal law department.
The unified legal order requires that Constitution,
criminal law, civil law and other legal departments
do not conflict with each other, i.e., there should be
no contradictory interpretations in the legal field.*

Chinese civil law and some administrative laws
have stipulated the utilization of citizens’ personal
information, which shows that illegal utilization has
been ruled as an independent act by law in China.
It is not an extension or evolution of other acts. To
maintain the stability of the legal order, it is necessary
to build the responsibility hierarchy of illegal utilization
between different legal departments. The objective risk
of information disclosure caused by illegal utilization of
citizens’ personal information already contains future
crimes. Criminal law is the last line of defense for the
protection of public or individual legal interests, and
the continuous protection circle of legal norms should
be the essential signification of criminal legislation.
The criminal law protection of citizens’ personal
information should pay attention to the criminal
evaluation of illegal utilization, and put the act of illegal
utilization into the criminal circle when punishing the
infringement of citizens’ personal information. From
indirect protection perspective, some criminal gangs
of Internet computer crimes and criminal gangs of
infringing on citizens’ personal information often
have substantial links, resulting in the infringement of
citizens’ personal information and network information
security formed a legal connection. Protecting citizens’
personal information in the big data is to ensure the
information security of data networks.

As far as the specific ways of criminalizing the
illegal utilization of citizens’ personal information
are concerned, there are two ways to criminalize a
serious social act in China. One is to amend the law by
criminal law amendment, and the other is to interpret
the specific act through the existing articles by the
competent interpretation organ. Authors believe that
amendment can be adopted to determine the criminal
illegality of the illegal utilization of citizens’ personal
information. Main rational reasons: on the one hand,
as an independent act, illegal utilization has exceeded
the appropriate range of legal interpretation; On the
other hand, the legislative method of the amendment
conforms to the principle of legally prescribed
punishment for a specified crime, which is realized
by the subject who holds the highest legislative
power. The amendment procedure is rigorous and

YI'OJ'IUBHO-I'IDHBOBGH 3alliuTa nepcoHanbHbIX
JlaHHbIX TPaX/aH B crbepe 0OMbLIMX AaHHbIX

legitimate, which is not easy to cause the instability
of criminal law. Criminalizing illegal utilization of
citizens’ personal information will undoubtedly play
a positive role in judicial practice. Therefore, taking
illegal utilization as a selective charge can cover the
act of infringing on citizens’ personal information,
integrate the internal protection of criminal law, and
greatly realize the criminal protection and the public
trust and stability of criminal law.

C. Proposals for criminal Justice

Crime as a social phenomenon, circumstances
refer to the existence and change of criminal
conditions and links.*" In order to comprehensively
identify the facts of the case and comprehensively
evaluate the circumstance elements of the charge
of infringing on citizens’ personal information, the
quantitative standard should be the first. In the
process of conviction and sentencing, quantitative
standards and non-quantitative standards work
together to break the judicial situation of inconsistent
information identification and incomplete
identification of circumstance elements, realize the
accurate classification of circumstance elements,
reflect the existence and changes of crimes, and
achieve the judicial goal of simultaneous sentencing
in the same case. Authors refer to the Guidance on
Sentencing of Common Crimes (Trial) by the Supreme
People’s Court Supreme People’s Procuratorate came
into effect on July 1, 2021,** and put forward the
steps for judicial determination of the charge of
infringing on citizens’ personal information:

For the case of a single circumstance element
infringing on one or more types of citizens’ personal
information, the quantity (type) of information
should be taken as the main basis for circumstance
judgment, and the quantitative standard should be
taken as the first standard. For the illegal gains in
specific cases, the standard of the amount of illegal
gains should be taken into account to supplement.

For compound circumstance elements cases,
it can be divided into two cases: infringement of
a large number of citizens’ personal information
and infringement of a small number of citizens’
personal information. In cases involving a large
number of citizens’ personal information and
with relatively comprehensive circumstance
elements, both quantitative and non-quantitative
circumstance elements evaluation standard should
be taken into account on the premise of taking as the
determination basis.

Firstly, according to the quantity (type) elements
of information to determine the basic criminal facts,

3 Wang Jun. Must illegality judgment be Monistically Conducted? — In the perspective of Substantive Relationship Between
the Criminal Law and the Civil Law. The Jurist. 2013 (05). P. 132.

31 Gao Mingxuan. Principles of Criminal Law. 1st ed. Beijing: China Renmin University Press, 1994. P. 244.

% Supreme People’s Court. Oct. 31, 2021 // URL: https://m.thepaper.cn/baijiahao_13435809 [URL: https://perma.cc/

uh87-e77n].
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and determine the sentencing basis point in the
corresponding statutory range of punishment. If
the circumstances are unascertainable or difficult
to prove, the amount of illegal gains of the case
is given priority as the replacement standard, so
as to determine whether the case is a crime and
the criminal circumstances and sentencing basis
point.

Secondly, on the sentencing base point, other
elements of the case are integrated to determine the
benchmark punishment and increase punishment.
The quantity (type) of information should be taken
as the keynote, and non-quantitative elements such
as the amount of illegal gains, the use of information,
subject identity and subjective malignancy should
be integrated for criminal judicial determination,
and the method of "adding in the same elements
and subtracting in the opposite elements" should be
adopted to ensure that the judicial determination of
compound circumstance elements cases is logical and
orderly and the results are fair.

Thirdly, according to the general provisions
of criminal law in the statutory sentencing
circumstances, and then according to the
specific provisions of criminal law of sentencing
circumstances for the adjustment of the sentencing
basis point.

Finally, the announcement punishment shall be
determined according to the law based on the whole
case. If a case imposes a fine, the amount of the fine
shall be determined according to law on the basis of
the criminal circumstances and taking into account
the defendant’s ability to pay the fine.

In cases involving a small number of citizens’
personal information, it shall be quickly ascertained
whether the case has resulted in serious consequences
such as death, serious injury, mental disorder or
kidnapping of the victim, and whether there have
been major economic losses or adverse social
impacts. If the case has such circumstances, it
will directly apply the provisions of the second
paragraph of article 5 of the interpretation of the
Interpretation on handling criminal cases of citizens’
personal information, and the circumstances of the
case shall be deemed to be particularly serious. In
cases where a few citizens’ personal information is
infringed, the seriousness of the infringement of
the victim’s legal interests should be regarded as
the core of circumstances, while other circumstance

should be identified as supplementary standard of
the circumstances, and then reflected in the main
sentence and fine.

To sum up, in the judicial determination of
the charge of infringing on citizens’ personal
information in China, the mode of comprehensive
evaluation of circumstance elements should be
determined according to the actual fact of the
case, and the circumstance elements involved
should be comprehensively evaluated, so as not
to omit circumstance elements, and different
circumstance elements reflect different severity of the
circumstances. The judicial organ not only considers
the social harmfulness of the defendant, but also
considers the defendant’s criminal responsibility, so
as to adhere to the principle of suiting punishment
to crime, and realize the purpose of punishment and
crime prevention.

Conclusion

Criminal law is a last resort. When properly used, both
individuals and society benefit from it; When used
improperly, both individuals and society will suffer
from it.*® The protection of criminal law is not the only,
nor the first choice. The criminal protection of citizens’
personal information is backward, and specialized
legislation fills a certain gap in Chinese law, so that the
strike of criminal law tends to be reasonable.

Actively extend the criminal protection of citizens’
personal information, actively avoid risks through
legal guidance, and create a protection chain between
norms. Improve the market access threshold of key
industries involving citizens’ personal information,
strengthen the law enforcement of administrative
compulsion and the administrative punishment,
enrich the civil remedy, and set up punitive
compensation. Big Data is like the sword of Damocles
suspended on citizens’ personal information.

The new form of crime is just a symbiotic product
of the development of Big Data. Maintaining the
Criminal Modesty at same time, criminal law should
take action when the legal interests of citizens’
personal information are infringed, adhere to zero
tolerance for crimes, implement the criminal policy
thinking of cracking down early and cracking down
small, refine the crack down on crimes, and do a good
job in criminal law protection.

3 Chen Xingliang. The Value Structure of Criminal Law. 1st ed. Beijing : China Renmin University Press, 1998. P. 10.
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Annomauus. MHyudeHmul, 8bl36aHHbLE UHMEDPHEM-HACUNUEM, CEPbE3HO 3A2PSA3HAIOM IKON02UH0
Hnmeprema. HHmepHem-Hacunle — 3mo AHOMANbHbLI akm, KOMOpblil UCNOIb3yemcst KAk cpeo-
CMeo 07151 HApYUeHUSL HOPMANbHO20 YHKUUOHUPOBAHUSL IHMepHema U yujeMIeHUS JIUYHbBIX NPas
U uHmepecos Opyaux JiulY, nocpedcmaom 0CKOpOIeHUTL, Kiedembl, NOUCKA «1es08eUecKoll Niomu» u
Opyeux popm nogederusi. Ha yzonoeHo-npagogom yposeHe ockopdeHue u duddamayus seasromes
OCHOBHBIMU NPECTIYNJIEHUSMU, KOMOPbLe Y20708HOe 3dKOHO0AMENbCMB0 NPUMeHsIem K UHMepHem-
Hacwauto. IIpu npumereHUU Y207108H020 3AKOHO0AMeNbCMEA O/ Pe2yUPOBAHUS UHMePHem-HACUNUS
B03HUKAeM sigeHUe, K020d «3aKOH He HaKa3bldaem 061ecmeeHHOCMb», a Cylecmayoullle npecmyn-
JIeHUSL IUI0X0 pe2yUpYomes wiu daxce omcymcemeytonm. 9mobst 60pomuest ¢ UHMepHem-HACWILEM
Ha YPOBHe Y20108H020 NPA8d, Mbl 00JINCHBL UemnKo onpedeiums 2pAHUYbL YUACmUsl Y20J108H020
npasa 8 coyUaIbHOM YNpasJieHull, Onpedeiums OMeemcmeaeHHbLX IUY, U CKOPpeKmuposams cgepy
NpUMeHeHUS CO0MBemcmayWUx npecnynieHull.

Knrouesvte cnosa: unmeprem-ockopbieHus, unmepHem-ougdamayus, nouck «uenios8eueckoll
niomu»

Abstract. Vicious incidents caused by internet violence that seriously pollute the Internet ecology. In-
ternet violence is an anomalous act that uses the Internet as a medium to endanger the normal order
of the Internet and infringe on the personal rights and interests of others through insults, slander,
human flesh searches and other behaviors. At the criminal law level, insult and defamation are the
main crimes that criminal law applies to internet violence. When applying criminal law to regulate
internet violence, there is a phenomenon that "the law does not punish the public” and existing crimes
are poorly regulated or even absent. To deal with internet violence at the criminal law level, we should
clearly define the boundaries of criminal law’s involvement in social governance, clarify the responsible
parties, and adjust the scope of application of relevant crimes.

Keywords: Internet insults; Internet defamation; Human flesh search

General Secretary Xi Jin-Ping pointed out at
the symposium on network security and
informatization that internet space is the spiritual
home shared by hundreds of millions of people
and must closely rely on Internet security and
informatization construction. A clear internet space
and a good ecology are in line with the interests of
ordinary people. The smoky internet space and the

deteriorating ecology are incompatible with the
interests and demands of the people.’

In today’s society, the Internet is closely connect-
ed with the daily lives of ordinary people. When an
incident spreads like wildfire and is fermented wildly
through the medium of the Internet, the protagonist
in the incident will be brought to the forefront of
public opinion. While suffering huge psychological

' Xi Jin-Ping. Speech at the Symposium on Cybersecurity and Informatization [N] // People’s Daily. 2016. 2.
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pressure, interpersonal relationships will also "social-
ly die".2 In July 2020, Lang made up a large number
of false facts and sent them to a WeChat group. The
information was forwarded in large numbers, which
greatly troubled the woman’s life and caused her to
suffer from depression. disease.

The court announced in court that the defendants,
Lang and Wang, were guilty of defamation and were
sentenced to 1 year in prison and 2 years of probation
respectively. "Internet violence" is not a concept in
the normative sense of criminal law, but a compound
term with extremely inconsistent connotations and
denotations.’ The aggressiveness and tendencies of
internet violence are different from general internet
anomie and are more obvious. It mainly causes severe
psychological pressure on disaster victims, and due
to the particularity of internet space, it will spread on
various platforms and leave traces of other people’s
verbal attacks, that is, "the Internet has memory." Its
large scale, offensive language content, and harmful
consequences are the essence of "violence" in online
violence. Internet violence uses the virtual network
environment to spread information that is difficult to
distinguish between true and false. Everyone may be
a victim of a certain incident. Therefore, it is urgent
to punish online violence.

1. Legislative and judicial status
of criminal law regulation
of internet violence

In recent years, online violence incidents have
occurred frequently in China. In 2022, because of
posting several photos on social platforms, the girl
suffered continuous harm from photo theft, rumor
misinterpretation, and online violence. However,
tracing back to the source, a large part of the reason
for these malicious intentions was just that she
dyed her hair pink. In April 2023, two women were
suspected of being stopped by a man for cutting in
line. They lost control of their emotions and were
furious: "Why did you pull me in?" “I'm going to jump
in line!” "We are not to be trifled with!" Because of
his fierce words and exaggerated facial expressions,
he was vilified by netizens into various emoticons,
which were widely disseminated on various social
platforms, causing great mental pain to the parties
concerned.

In June 2023, an elementary school student
was hit and killed in school. His guardian went to
the school to take care of the funeral, but netizens
commented on his dress and figure and ridiculed
him, which ultimately caused the victim to suffer

2

Research Press, 2015. P. 139.

3

2023 (5). P. 17.

great mental consequences. Tortured, he committed
suicide by jumping off a building. Shocking incidents
of online violence put everyone in danger, and they
may become the next victim. What is worrying is
that with the development of network technology,
especially artificial intelligence technology, the
above-mentioned online violence phenomena with
serious consequences will become more and more
serious. According to the latest data, as of June 2023,
the number of Internet users in China reached 1.079
billion, an increase of 11.09 million from December
2022, and the Internet penetration rate reached
76.4 %.This means that if online violence is not
curbed in the new era, it will become a serious hazard
closely related to human life and an infringement that
affects social order.

1.1. Current legislative status of internet
violence

Relevant legislation regulating internet violence
can be traced back to the "Decision on Maintaining
Internet Security” issued by the Standing Commit-
tee of the National People’s Congress in 2000, but it
only stipulates that "in order to protect the personal,
property and other legitimate rights of individuals,
legal persons and other organizations, the following
If any of the acts constitutes a crime, criminal liability
shall be investigated in accordance with the relevant
provisions of the Criminal Law.” There is no mention
of the compatibility of internet violence with specific
crimes in criminal law. There is no mention of the
compatibility of internet violence with specific crimes
of criminal law. There is no mention of the compati-
bility of internet violence with criminal law.

The "Criminal Law Amendment (9)" adds a par-
agraph as the third paragraph to Article 246 of the
Criminal Law: "The victim carries out the acts spec-
ified in the first paragraph through the information
network, but when it is really difficult to prove it, In-
form the People’s Court that the People’s Court may
request the public security organs to assist in provid-
ing evidence.” “In 2013, the two top governments is-
sued the Interpretation on Several Issues Concerning
the Application of Laws in the Handling of Criminal
Cases Using Information Networks to Commit Defa-
mation and Other Criminal Cases, stipulating that the
use of the Internet to commit defamation, provoca-
tion, extortion, illegal business operations, etc. will be
used to infringe upon citizens, legal persons or other
organizations Acts involving legitimate rights and
interests shall be convicted and punished separately
based on the specific circumstances of the case.

On December 22, 2021, in response to irregu-
larities such as malicious traffic diversion, traffic

Thomas Lynch. The Undertaker’s Diary: A Study of Life in a Grim Industry. Beijing : Foreign Language Teaching and

Liu Xian-Quan, Zhou Zi-Jian. The Dilemma of Criminal Regulation of Cyber Violence and Its Solutions // Legal Research.
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fraud, and traffic hijacking, the Central Internet
space Administration of China deployed a special
operation to "clear and crack down on traffic fraud,
black public relations, and internet trolls." Howev-
er, these regulations have not effectively combated
the phenomenon of online violence and curbed its
rampant development. To this end, in September
2023, the "Two High Schools and One Ministry of
Education" jointly launched the "Guiding Opinions
on Punishing Internet Violence Crimes in accordance
with the Law" (hereinafter referred to as the "Opin-
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ions"). This normative document has 20 articles in
total, covering the applicable rules of crimes, penalty
limits, prosecution procedures, civil rights protec-
tion, litigation source management, etc., especially
the public prosecution standards for online insults
and defamation, private prosecution to public pros-
ecution procedures, etc.4

Table 1 lists my country’s current major laws, reg-
ulations, departmental regulations, judicial interpre-
tations and other normative documents involving the
criminal level of internet violence governance.

Table 1

Main legal norms regulating internet violence criminal law

Document Name

Publishing Department

Implementation Date Main Relevant Terms

Criminal Law of the People's Republic
of China

National People's Congress

Criminal Law Amendment
9, Criminal Law
Amendment 11

Articles 246,
253-1,
299-1, 293

Decision on Maintaining Internet Security

Standing Committee of the
National People’s Congress

December 28, 2000 Articles 2, 4,7

Regulations on the Management of
Business Places for Internet Access
Services

the PRC

National assembly of

September 29, 2002 Article 14

Decision on Strengthening Network
Information Protection

Standing Committee of the
National People’s Congress

December 28, 2012 Articles 9, 11

Interpretation on Several Issues
Concerning the Application of Laws in
the Handling of Criminal Cases Using
Information Networks to Commit
Defamation

Procuratorate

Supreme People's Court,
Supreme People's

September 10, 2013 Articles 1~6

Regulations on the Management of
Online Audio and Video Information
Services

National Internet
Information Office, Ministry
of Culture and Tourism,
State Administration of
Radio and Television

January 1, 2020

Articles 9, 18

Illegal Crimes of Internet Violence in
accordance with the Law

Supreme People's
Procuratorate, Ministry of
Public Security

Regulations on Ecological Governance of | State Internet Information March 1, 2020 Articles 4, 6,

Network Information Content Office 8~12, 21, 34~38

Personal Information Protection Act Standing Committee of the November 1, 2021 Article 71
National People's Congress

Internet User Account Information State Internet Information August 1, 2022 Article 22

Management Regulations Office

Guiding Opinions on Punishing Supreme People's Court, September 20, 2023 Full text

1.2. Judicial status of internet violence

In recent years, online insult and defamation
cases have increased significantly. Taking criminal
defamation cases as an example, the People’s Court
accepted 618 cases in the first instance in 2022, an
increase of 390.48 % from 2013 (126 cases); of
which only 29 were public prosecutions, accounting

for only 4.69 %. In stark contrast to the year-on-
year increase in the number of cases, there are fewer
cases with guilty verdicts. Still taking criminal def-
amation cases in 2022 as an example, a total of 587
such cases were concluded that year. The general
situation is as follows: 271 cases were not accepted,
accounting for 46.17 %; 110 cases were dismissed,

# Zhou Jia-Hai, Yu Hai-Song, Li Zhen-Hua. Understanding and Application of the Guiding Opinions on Punishing Cyber
Violence Crimes According to Law // Chinese Journal of Applied Law. 2023 (5). P. 53.
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accounting for 18.74 %; 97 cases were approved
to be withdrawn, Accounting for 16.52 %; only 79
judgments were made, accounting for only 13.46 %,
of which only 43 people were found guilty.5 By ana-
lyzing the data, it is easy to see that on the one hand,
the number of cases involving internet violence at
this stage has increased significantly compared with
10 years ago, but on the other hand, there are very
few guilty verdicts. This reflects that my country
currently lacks detailed guidance on the prosecu-
tion standards for criminal cases of online insult and
slander, in addition to the practical difficulties faced
by private prosecutors in identifying the perpetrators
of online violence and collecting evidence.

Therefore, clarifying the application standards of
criminal law for relevant crimes and providing legal
support for exploring criminal law regulatory paths
to deal with internet violence in the Internet era are
the keys to punishing internet violence in accordance
with the law.

The term "internet violence" was searched on
the Chinese Judgment Documents Network, and 75
judicial decisions were searched. Among them, 15 are
highly related to internet violence. The remaining 60
judgments only mention the term "internet violence"
in general, and the specific manifestations of internet
violence are unclear. Some of the judgments
themselves mention "internet violence" and cases.
The facts identified were not closely related to the
focus of the dispute, and in some cases the litigation
claims were ignored. The vast majority of these 75
judgment documents are civil disputes, including
tort liability disputes, online tort liability disputes,
reputation rights disputes, privacy rights disputes,
partnership agreement disputes, legal liabilities,
legal liabilities involved in the judgment content,
Legal liability, etc., and further analysis of these 75
judgment documents, the following conclusions can
be drawn:

First, in judicial practice, the concept itself of
internet violence has different understandings, and
no unified identification can be reached standard.

Second, in terms of criminal justice, there is a
lack of typical cases for the identification of internet
violence, and even the number of ordinary cases
is relatively small. In practice, they are usually
dealt with in civil cases or a very small number of
administrative cases. It doesn’t fit the reality of life
where violence is common.

Third, in many judicial cases, online violence
has become a means for the parties to satisfy their
revengeful desires. Although it has not caused the
harmful situation of "serious consequences" according
to the current legislation, it has still caused a certain

5

degree of psychological damage to the victims. In
most cases, victims will not be compensated for their
psychological damage.

Fourth, in judicial practice, "internet violence" is
not used as a specific term for rights infringement,
and only focuses on whether internet violence has
caused serious consequences, which leads to the
dilemma of overly hasty characterization.

2. The Dilemma of Governing Internet
Violence at the Criminal Law Level

The new type of soft violence in the information age
that has been mentioned above is internet violence.
Different from traditional hard and soft violence,
internet violence is not simply "network" + "violence",
but is manifested into behaviors based on Internet
language such as internet violence and provocation
internet violence. At this stage, in the governance of
internet violence, there are dilemmas such as "the
responsibility of the main actors is dispersed" and
"traditional crimes cannot match internet violence".

2.1. The responsibilities of the main
actors are dispersed

The prerequisite for further determining the spe-
cific liability borne by the actor based on his subjec-
tive criminal intent is that the causal relationship
in criminal law serves as the objective basis for the
actor’s criminal liability for specific harmful results.®
Internet violence is not committed one on one, but
is caused by one party, involves multiple parties, and
ultimately causes harm to one party. The large num-
ber of subjects involved has also resulted in vague
responsibilities, and it is impossible to quantify the
responsibilities that each participant should bear.

At the same time, due to the large number of
subjects involved, including the investigation of
specific individuals and the collection and fixation
of evidence, the cost of accountability is huge. In
addition, at the criminal law level, the perpetrator
needs to combine the specific case circumstances,
use the facts as the basis, and the law as the criterion.
Judicial staff will judge whether there is a causal
relationship between the behavior and the harmful
results, so as to hold the harmful results accountable.

However, the problem is that even if the actor
confirms that there is a causal relationship, it is
extremely difficult to judge the actor’s subjective
determination of criminal intent, whether he realizes
that his behavior may have harmful consequences,
and whether he pursues or allows the harmful
consequences to occur. Therefore, even if the causal

Refer to Supreme People’'s Court, Supreme People’s Procuratorate, Ministry of Public Security "Guiding Opinions on

Punishing Cyber Violence Crimes According to Law" and Typical Case Press Conference // URL: https://www.court.
gov.cn/zixun/xiangqing/412952.html (accessed: January 10 2024).

6

Gao Ming-Xuan, Ma Ke-Chang. Criminal Law. Beijing : Higher Education Press, Peking University Press, 2019. P. 73—77.
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relationship can be determined on an objective level,
it cannot be avoided that the responsibility results of
each participant cannot be concreted due to vague
responsibilities.

2.2. Traditional crimes cannot match internet
violence

At the criminal law level, the regulation of online
violence mainly focuses on three aspects: the crime
of insult, the crime of defamation, and the crime of
infringement of citizens’ personal information. These
three crimes are all regulations for online violence.
Internet violence is still violent in nature, but unlike
traditional violence, internet violence is not carried
out in the form of "strike or coercion", but in a non-
contact manner, such as contact, violence, and injury.
attack. In the case where the traditional connotation
of violent crime does not include internet violent
crimes within the scope of coverage, the current
related crimes not only lead to the dilemma that
internet violence cannot be effectively regulated at
the criminal law level, but also are difficult to match
internet violent crimes.

2.1.1. The traditional crime of insult cannot

effectively regulate "metaphorical” insults

on the Internet

Article 246 of the "Criminal Law" stipulates: If
someone openly insults others by means of violence
or other means, and the circumstances are serious,
it constitutes the crime of insult. According to the
provisions of Article 246 of the "Criminal Law", he
shall be punished by means of violence or other
means. Those who use other means to insult
others and the circumstances are serious shall be
investigated for criminal responsibility in accordance
with the law. Specifically, the behavior of the crime of
insult includes "violence" or "other methods", among
which "other methods" must reach a level comparable
to "violence".

However, the "violence" referred to in the
traditional crime of insult is the tangible force of
direct threat to the victim in the form of violence
or insult; "other methods" include verbal or verbal
insults to others. The problem is that, first, the
language used in online violence is different from
the violent language used in reality and is usually
"metaphorical". This is because on the Internet,
new Internet terms are constantly emerging, using
seemingly civilized vocabulary to express vulgar
and obscene connotations, and they will continue to
change as time goes by. A normal word used today
may become an expression of vulgar content in the
future as a certain event occurs. However, the insult
to the victim exists objectively and is recognized by
people within a certain range.

In addition, the crime of insult requires serious
circumstances. In judicial practice, a large number
of cases are not considered crimes because they do
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not meet the seriousness of the circumstances. But in
fact, attacking others, publishing and disseminating
other people’s privacy in internet space will not
spread widely, but it will have a negative impact on
the victim’s social circle in real life, which is no less
infringing on the victim’s interests than violence.
insult. Therefore, the traditional crime of insult is not
suitable when faced with internet violence crimes.

2.1.2. Internet violence that “makes up some

facts” cannot be effectively regulated

Article 246 of the Criminal Code provides:
Defaming others with fabricated facts, if the
circumstances are serious, constitutes the crime of
defamation. Article 246 of the Criminal Law is now
stipulated as: Libel. Fabricating and spreading online
rumors is one of the ways to commit online violence.
Requiring the perpetrator to fabricate false facts,
spread them, and cause serious consequences is one of
the elements of the crime of defamation in the current
criminal law. The problem is that this criminalization
standard is difficult to meet the current criminal
reality of Internet internet violence. The reason is
that in online violence, although there are completely
fabricated and false facts to slander others, more
often than not, the information obtained is wantonly
exaggerated, added to the information, and taken out
of context. Use a sensitive direction to make malicious
guidance, triggering group criticism and attacks.
Therefore, the crime of defamation stipulated in the
current criminal law cannot effectively regulate the
online violence that fabricates some facts.

2.1.3. Unable to effectively regulate the

improper diffusion of other people’s information

The "Opinions" of the "Two High Schools and One
Division" pointed out that according to the provisions
of Article 253-1 of the Criminal Law, illegal collection
and release of citizens’ personal information to an
unspecified majority of people, if the circumstances
are serious, should be treated as infringement of
citizens’ personal information. Information crime
conviction and punishment for organizing “human
flesh search” behavior. But the problem is that,
firstly, the current criminal law does not regulate the
improper diffusion of other people’s information,
but there are actually malicious exposures of other
people’s information on the Internet. As for the
behavior that constitutes the crime of infringing on
citizens’ personal information, the "Opinions" can be
broken down into "illegal collection + publication
to an unspecified majority + citizens’ personal
information".

Although it is consistent with some current
internet violence behavior patterns, it does not
Not legally binding. Second, the "Opinions" also
stipulates that anyone who uses public accounts of
Internet users to push and disseminate information
about illegal crimes related to online violence, which
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complies with the provisions of Article 287-1 of the
Criminal Law, shall be convicted and punished for the
crime of illegal use of information networks, based on
the following: , promotion, traffic and other purposes.
This reasoning is interpreted as Article 287-1, Item 3,
of the Criminal Code.

The original text of the law is: "Publishing
information for the purpose of committing illegal
and criminal activities such as fraud." According to
the interpretation of the text, this provision is aimed
at pushing and disseminating information about
internet violence crimes, rather than pushing and
disseminating such behavior. Behavior or criminal
behavior of the same nature as fraud, if forced to
adapt, it will easily lead to ambiguity. Therefore,
combined with the Criminal Law and the "Opinions",
it is still impossible to carry out precise crackdowns
on human flesh searches and the spread of other
people’s information.

3. Approaches to criminal
law regulation of internet violence

As mentioned earlier, the causes of online violence
are relatively complex, and there is a lack of criminal
law to regulate online violence to a certain extent.
Therefore, in order to effectively control internet
violence and build a harmonious, healthy and green
online ecological environment, we need to correctly
grasp the opportunity for criminal law to regulate
internet violence, follow the basic principles of
criminal law, and give relevant crimes and regulations
on internet violence on the premise of fully protecting
freedom of speech. new connotation.

3.1. Correctly grasp the timing of intervention
of criminal law regulations

The Criminal Law should maintain its modest
nature and intervene in regulations when other de-
partments of law cannot perform well. Not all on-
line violence can be called criminal behavior. In fact,
it also contains a large number of illegal behaviors.
Therefore, a careful distinction should be made be-
tween illegal and criminal conduct. This requires us
to strictly abide by the principle of legality of crimes
in criminal law. Further: First, correctly understand
the objects of internet violence crimes. Combined
with the "Opinions" mentioned above, it is clear that
the purpose and task of criminal law to govern violent

crimes on the Internet is to safeguard citizens’ per-
sonal rights and interests and normal network order.

Therefore, criminal law should be involved
in behaviors that seriously damage citizens’
personality rights. Second, based on the principles
of system theory and the inherent connection
between the general provisions and sub-provisions
of the criminal law, the provisions involved in a
certain crime should be determined based on all
legal provisions involved in the facts of the crime.’
In situations where legislation does not explicitly
include internet violence under criminal law, internet
violence can be reasonably and lawfully included in
the corresponding separate crimes without violating
the spirit of the principle of legality of crime.

3.2. Determine the legal responsibilities
of different entities based on role positioning

In online violence incidents, many subjects are
currently involved. If the same degree of criminal
law sanctions is imposed, it will violate the principle
of responsibility and the principle of impunity for
minor crimes.® Therefore, it is necessary to clearly
distinguish the different subjects involved in internet
violence, correctly grasp the degree of dominance
of different subjects in internet violence, and carry
out precise regulation at the criminal law level.
The subjects involved in internet violence can be
specifically divided into: network service providers,
influential network users and ordinary network users.

3.2.1. Proof of possibility of network service

provider’s liability

In the Internet era, network service providers play
the role of gatekeepers in internet space. It plays a
key role in the formation of the cumulative effect
of internet violence and is also in the position of
supervisory guarantor. Web service providers seal
Web users in a cocoon of information and rely on their
own technology to create algorithms to help form
algorithmic biases.” As the main body of information
dissemination, network service providers have the
obligation to monitor the occurrence of danger
sources. In addition, Internet users rely on Internet
platforms to receive and disseminate information,
which makes it difficult for Internet service providers
to stay out of the process of internet violence.

Although the network service provider has not
participated in and implemented specific online
violence activities and behaviors, if it fails to fulfill

7 Shi Jing-Hai. Criminal Law Questions on the Consensus of “Light Injury or Not” in Intentional Injury — From the
Perspective of Complete Legal Application under the Relationship of General and Specific Provisions of Criminal Law //

Modern Law Science. 2017 (3). P. 112.

8

2024 (4). P. 176.

Zhang Zhe-Rui. Criminal Law Responses to Cyber Violence-Type Cumulative Offenses. // DongYue Academic Journal.

Ding Han-Qing, Han Yue. Events and Communication: An Analysis of Influencing Factors on the Spread of Cyber Violence

Events — Based on Qualitative Comparative Analysis (QCA) of 49 Cyber Violence Cases // Journal of Guangzhou University

(Social science edition). 2023 (1). P. 185.
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the corresponding regulatory responsibilities of the
platform, it will objectively promote the occurrence
of illegal activities, the dissemination of information,
and even lead to the loss of criminal prosecution
evidence. Therefore, it is necessary to identify
network service providers as the responsible entities
that have the power to control online violence.

3.2.2. Proof of possibility of liability for

influential users on the Internet

Influential online users have both personal and
public attributes, and they also have a dominant
position in online violence incidents. Online
influencers often have large followings on social
media, and there is certainly a trusting relationship
between influential bloggers and their fans.
Therefore, when influential users act as opinion
leaders in online violence incidents, they can produce
a crowd effect that responds to all responses, which
also makes influential users an important variable
in online violence incidents. However, it needs to
be pointed out that for the legal determination of
"influence", the number of fans cannot be used as
the evaluation criterion and fall into the trap of
"quantity theory". The actual situation of the specific
case should be comprehensively grasped flexibly and
handled fairly and equitably.

3.2.3. Proof of the possibility of ordinary

Internet users being held liable

We should maintain a cautious attitude and
weaken the responsibility determination of ordinary
network users. The fundamental reason is that
ordinary Internet users do not have a substantial
dominant position in online violence incidents.
As mentioned above, on the one hand, due to the
objective algorithm bias of network service providers
and the information cocoon woven based on
technical settings, ordinary network users are facing
the dilemma of being surrounded by information
barriers. Its so-called individual free decision-making
is nothing more than based on information "bias".

Rather than saying that ordinary network users
can dominate the dissemination of information, it
is better to say that ordinary users are subject to the
information cocoon in the process of information
dissemination and formation and are always in a
dominated position. On the other hand, there is a
problem of strong "public opinion" caused by the
"spiral of silence" in the dissemination process of
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network information, which is manifested in: when
the opinions expressed by ordinary Internet users
are constantly recognized by others, when their
opinions are correct and reasonable, Next, you
will subconsciously think that your point of view is
correct.”

This will undoubtedly provide psychological sup-
port for his next actions. However, this phenomenon
is not intentional by the individual. There is no sub-
jective malignancy on the part of the individual, so
it is not condemnable. Therefore, the main responsi-
bility of ordinary Internet users in internet violence
incidents should be weakened.

3.3. Appropriately adjust
the applicable connotations of relevant
crimes in the criminal law

As mentioned above, the current traditional
crimes of insult, defamation and infringement of
citizens’ personal information cannot be fully adapted
to related behaviors corresponding to online violence.
Therefore, it is possible to consider appropriately
expanding the interpretation of the constituent
elements of some crimes. Apply "metaphorical”
language attacks to acts of online violence and bring
them into the scope of insult crimes; bring fabricated
facts into the scope of defamation crimes, and spread
behaviors that cause bad consequences; improperly
display personal information that citizens actively
display Behaviors that cause serious mental pain to
the victim, or even seriously affect the victim’s normal
social life, are included in the regulated crime of
infringing on citizens’ personal information. If the
victim’s personal information is seriously affected,
criminal responsibility shall be pursued in accordance
with the law.

3.3.1. "Metaphor" Internet violence and

insulting language constitute an insulting crime

Due to the invisibility and diversity of expressions
of online violent speech, and the current lack of
corresponding prediction database on the Internet,
the supervision effect of online violent speech is not
ideal. Therefore, it is more appropriate to use internet
violence vocabulary that is well known to the general
public as the judgment standard. At the same time,
network dynamics should be monitored and internet
violence vocabulary should be carefully screened.
The use of obviously offensive and insulting internet
violence words should be deemed as openly insulting

' The term "spiral of silence” was first used in a paper published by Elizabeth Noel-Neumann in the Journal of
Communication in 1974. It describes such a phenomenon: people When expressing their own thoughts and opinions,
if they see an opinion they agree with and it is widely welcomed, then people will subconsciously “determine” that their
opinion is "popular” and "self-identify” that it is "Correct and reasonable”; on the contrary, if people do not see the
opinions they agree with, or even if they see it, there are not many people who support it, or they even suffer criticism
and debate from many people, then people will choose to remain silent and not publish it. own point of view. The spiral
of silence effect is bidirectional, as opposed to the anti-silent spiral theory. It is a very important social psychology in

contemporary media science.
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others; the use of words with metaphorical attacks,
abuse, and vicious ridicule should be deemed as
such on the basis of careful identification. Publicly
insulting others and subject to criminal law.

3.3.2. Fabricating some facts and maliciously
disseminating them causing serious
consequences constitutes defamation

There is a huge amount of Internet information
and the rapid dissemination of information, which
can be taken out of context and superfluous. It is
difficult for network users to directly judge the
authenticity of network information. Therefore, it
is considered a defamation crime within the scope
of the defamation crime, and it is inappropriate to
adhere to the rules for information that is completely
fabricated out of thin air. Because false information
can have no less negative consequences than
completely false information.

At the same time, "fabrication" should be
understood in a broad sense, including "complete
fabrication" and "partial fabrication". Therefore,
in order to attract people’s attention and attract
traffic, maliciously fabricating some facts to slander
others, causing serious consequences, should also be
regarded as "fabricating facts to slander others" and
constitute the crime of defamation.

3.3.3. Serious “human flesh search” behavior

constitutes the crime of infringement

of citizens’ personal information

The crime of infringing on citizens’ personal
information is stipulated in Article 253-1 of the
current Criminal Law. The constituent elements
include three types: first, selling or providing citizens’
personal information to others in violation of relevant
national regulations; second, violating citizens’
personal information while performing their duties or
providing Selling or providing personal information
obtained during the service process to others violates
relevant national regulations; third, citizens’ personal
information is stolen or illegally obtained through
other means. The first two categories require violation
of national regulations as a prerequisite, and the latter
category requires illegal acquisition as an essential
element. In online violence, the infringement of
citizens’ personal information is mostly manifested
in the behavior of "human flesh search", the core of
which is to leak the victim’s personal privacy, infringe
on the citizen’s personal information, and expose the
victim’s true identity and tainted words and deeds to
the Internet.

Although the connotation of "human flesh search"
behavior does not match the provisions of Article

253 of the current Criminal Law, the legal interest
protected by the crime of infringement of citizens’
personal information is the security of citizens’
personal information, including the protection
of personal information from improper collection
and collection. Rights also include the right not to
improperly disseminate personal information and the
right not to be abused." Therefore, it should be added
to Article 253-1 of the Criminal Law that “if human
flesh searches are carried out through information
networks, and the circumstances are serious or
particularly serious, corresponding penalties shall
be imposed in accordance with the provisions of the
first paragraph.”

4. Conclusion

Letting online abusers pay a due price, maintaining
online order and safeguarding citizens’ rights and
interests in accordance with the law has become
a social consensus in addition to the fact that the
Internet is not illegal. Internet violent crime refers
to crimes that use internet violence as a means
of crime. It is a new form of crime derived from
the development of science and technology to a
certain extent. On the basis of accurately grasping
the connotation, characteristics, and causes of
internet violence crimes, facing up to the current
dilemma faced by internet violence crimes at the
criminal law level will help to better clarify the
ideas of criminal law in regulating internet violence
crimes. On the premise of correctly grasping the
timing of criminal law intervention, determining
the legal responsibilities of different subjects based
on role positioning, and adjusting the applicable
connotations of relevant criminal law crimes
will help form a benign criminal law regulation
path.

But at the same time, we must also realize that
the regulation of internet violent crimes still requires
multi-dimensional joint governance, and it is difficult
to achieve the governance effect by relying on
criminal law alone. Measures such as the Internet
real-name system within a certain scope, quality
education for Internet users, and giving full play to
the regulatory responsibilities of multiple entities
on the Internet platform should also be carried out
simultaneously.

Therefore, internet violence crime is not only a
legal issue, but also a social governance issue that
requires the participation of multiple parties to jointly
make suggestions for creating a clear, green, and
harmonious online environment.

" Zhang Ming-Kai. Criminal Law. 6th edition. Beijing : Law Press, 2021. P. 1199.
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AHHOMauus. B cmambe paccmampuearomest mepmuHbl, KOMopble UCNOb3YoMmest Ol 0003HAUeHUsS.
AU, YNPABASIOULX UMYLUECMB0OM 00JIHCHUKA, 8 MAKOM 8ANCHOM UHCMUMYMe 2paXcdaHCK020 Npasa
AHenuu, Kak HecoCmosimenbHOCMb U 6AHKPOMCMaB0, U AHAIUUPYIONLCS. UX B03MOXNCHbLE BAPUAHMbL
nepeeoda Ha pycckuil 13blk 8 KOHMekcme poccutickoll npagosoil Kyavnypsl. Aemop obpauwjaemcs K
maxkum mepmMuHam, Kak insolvency practitioner, liquidator, official receiver, administrator, nominee,
supervisor, apbumpaxcHwlil ynpasasiowutl, HewH Ul ynpasasouwuil, KOHKYPCHbLU yNnpasasowuil
u dp. Aemop ommeuaem, Umo aHeaulickds npagosasi cucmema 60oiee 0emanbHa U Cneyuaiu3uposand
8 80MPOCAX HECOCMOSIMENILHOCMU U 6AHKPOMCMEA, U 3Mo Haxodum ompaiceHue 8 60blieM, N0 Cpas-
HEeHUIO ¢ poccutickoll cucmemoti, Koauuecmae mepmuHo8, 0603HAUAILX PA3AUUHbLE GYHKUUL UL,
YNPABAAIOULUX UMYUeCMB0OM 00SXHCHUKA. TTOCKONbKY 8 NOHAMUIIHO-MEePMUHOI02UUeCKOM annapame
gcez0a ompaxcaemcsi HAUUOHANbHASA cneyuduueckas kapmuHa npagosotll deticmeumensbHocmu,
asmop obpawjaem HUMAHUE HA BANCHOCTb U3YUeHUs U 27IyO0K020 AHAIU3A MePMUHON02UL AH20-
aMepUKAHCKO020 Npasa 0/ PUCMO8, WMo no38oaum usbexcams HemouHoCmu 8 nepegode cneyua-
JU3UPOBAHHOTL JIEKCUKL U HeOONOHUMAHUSL 8 CYOeOHbIX NPOLeccax U NPU MoAKO8AHUL FOPUOUUECKUX
0oKyMeHmo8, a makyce Gydem cnocobcmeosams He MOALKO NOHUMAHUIO PA3AUUUIL 8 NPABOBLLX
cucmemax, Ho u 6osiee 2s1y60KoMy OcMblCAeHUIO pocculickoll npagosoil cucmemst.

Kntouesvle cnoea: axznuiickoe npaso, mepmuH, nepegoo, HeCOCMOsMeabHOCmb U 6AHKPOMCMao,
apbumpaxicHslil ynpasasowjull, KOHKYPCcHblil ynpasastowuil, dogepumensHslil ynpasasowull,
cynepsusop

Abstract. The article examines the terms used to refer to those who administer debtor’s assets under
insolvency and bankruptcy and analyzes possible translation options for these terms into Russian
language in the context of the Russian legal culture. The author addresses terms such as insolvency
practitioner, liquidator, official receiver, administrator, nominee, supervisor, arbitration manager, ex-
ternal administrator, bankruptcy administrator, etc. The author notes that the English legal system is
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BoamoxHble BapWaHThbl nepesojia HauMEH0BaHuIA JinLl, ynpaBnAwLIXX UMYLIECTBOM [0JDKHUKA,

B MPOLEYPE HECOCTOATENLHOCTY M 6AHKPOTCTBA B aHTMACKOM Npase

more detailed and specialized when dealing with insolvency and bankruptcy issues. This phenomenon
is reflected in the greater number of terms compared to the Russian system that denote various roles
of individuals managing the debtor’s assets. Since the conceptual and terminological system always
reflects the national specific picture of legal reality, the author emphasizes the importance of thorough
study and deep analysis of the terminology of Anglo-American law for lawyers. This may help them
avoid inaccuracies in translation, misunderstandings in judicial processes and interpretation of legal
documents, and contribute not only to understanding of the differences in legal systems but also to a

deeper comprehension of the Russian legal system.

Keywords: English law, term, translation, insolvency and bankruptcy procedure, insolvency practi-

tioner, official receiver, trustee, supervisor

C PaBHUTEIbHO-TIPABOBEAUYECKNI KOMIIOHEHT —
camoe, TIOXKalTyi, IIeHHOe, YTO CO/IEPIKUT JII000H
KYpC IOPUANYECKOT0 aHIVIUICKOrO s3bIKa. V3yueHue
TIOHATUY U KaTeropuii aHIIo-aMepUKaHCKOro IIpaBa
SABJISIETCA, 110 CYTU, U3yUYeHUeM caMoro IIpaBa, ero
WHCTUTYTOB, ABJIEHUH U MPAKTUKU, U TEM CaMBIM
ZlaeT BO3MOXXHOCTb CPAaBHUTH U COIIOCTABUTh €TI0 C
HaI[MOHAJIbHOM IPaBOBOI CHCTEMOI U B3IVISIHYTh Ha
Hee 4epe3 IIPU3MY UHOTO I0PUANYECKOTO MBILIUIEHUS.
TToHATHMA, KATETOPUH, IBJIEHUS, MHCTUTYTHI IPABa B
sI3bIKE BRIPAXKAIOTCA B TEPMHUHAX, TTO3TOMY, YTOOHI
mIy6rke MTOHATDH ITPaBO U3y4aeMoro A3bIKa U MpoBe-
CTU MapaJuiesiv C POCCUINCKOM TpaBoOBOY CHUCTEMOM,
B CBeTe KaK ye [efiCTBYIOIINX, TaK Y BO3MOXKHBIX
3aMMCTBOBaHMI, HEOOXOUMO BCeraa BHUMATEIbHO
1 TpeboBaTeTbHO OTHOCUTHCS K IMHTBUCTUYECKOMY
aHaJIN3y STUX TEPMUHOB.

HecmoTps Ha To, YTO TIPaBo, ABIAACH abCTPAKT-
HBIM TIOHATHEM, VHUBEPCATBHO, ET0 HOPMBI, GOPMBI
U IIpOLleyphl, ycTaHABIMBaeMble TOCyJapCTBaMU /IS
PEryIMpOBaHYsA BHYTPEHHUX 00IIeCTBEHHBIX OTHOIIIe-
HUH, TI0/] BIUSTHUEM OTIPeZIeJIEHHBIX paKTOPOB pas-
smyatotes. it 0603HaYeHYs I0PUANYECKUX TOHATHH
U SIBJIEHUHN, UCTIOIb3YeMBIX B paMKaX OJJHOTO T'OCY-
ZlapCTBa, CyIeCcTByeT HaIlMOHATbHBIN A3BIK IIPaBa C
COOTBETCTBYIOIIUM MOHATUHHO-TEPMUHOIOTUYECKHUM
anmapaToM, B KOTOPOM U OTPaXKaloTCA crerudude-
cKas Jij1s1 JAaHHOTO rocyZapcTBa KapTUHA IPaBOBOM
JeMCTBUTEILHOCTH Y HAIMOHAIbBHBIE 0COOEHHOCTH
IOpUANYeCKU 3HAUUMBIX YeJIOBeUeCKUX B3aUMOOT-
HOIIIEHUH.

VIMeHHO caMOOBITHOCTD TIPABOBBIX KAPTUH MUPA
BBI3BIBAET TPYAHOCTU, C KOTOPBIMU MBI CTaTKHUBaeM-
¢S B lepeBojie I0PUUIECKUX TEPMUHOB. B 6osbItieit
CTeleHU OHU CBA3aHbI C PACX0OXK/JeH1eM 00beMOB
MOHSATHH, a TAKXKe C HaJIUYHMeM HAaIlMOHATbHBIX e/1-
HUI[-TEPMUHOB B OZHOU cuCTeMe IIPU UX OTCYTCTBUU
B IpyTOH.

Jl7ist TOTO YTOGHI OCYIIECTBUTD a/IeKBaTHBIH ITepe-
BOJ, TIpY COOTIOIEHNH BCeX TPebOBaHUH, IpebsIBIsie-
MBIX K TEDMUHY, He HapyIas IPUHITUI SKBUBAJIEHT-
HOCTH, CJIelyeT U3YUYUTh UCXOJHYIO U NTepeBOAANIIYIO
TIpaBOBbIE CUCTEMBI U I10 BO3MOXXHOCTU aJallTUPO-
BaTh OJHY K APYTOH, UTO, clieZiyeT OTMETHUTD, JaTEKO
He BcerZia BO3MOXXHO, a UHOT/IA U He HY»KHO.

' CINC «KoncynsTtaHTMnioc».

Ob6paTuMcs K TIepeBOAly HEKOTOPBIX TEPMUHOB,
KOTOpBIe 0603HAYAIOT JIUII, YIIPaBAAIONIUX UMYIIle-
CTBOM JO/KHUKA B TAKOM BaXKHOM UHCTUTYTE Fpax-
ZIAHCKOT0 ITpaBa AHIVINM, KaK HECOCTOATENbHOCTD U
6aHKPOTCTBO, U MMPOAHATU3UPYEM UX BO3MOXKHBIE
BapUaHTHI IepeBo/ja Ha PyCCKUU A3BIK.

[TpaBoBbIe cucTeMbl AHIINY U Poccuu pa3BuBa-
IOTCA KaXkZAas Mo CBOel TpaeKTOPUU C y4eTOM UCTO-
PUYECKUX, TEOTIOIMTUYECKUX U APYTUX HAKTOPOB,
a TakKe YHUKaJIbHBIX 0COOEHHOCTE 1eATeTbHOCTH
rocyZapcTBEHHOI0 anmapara.

OCHOBHBIM UCTOYHUKOM IIPAaBOBOTO peryJINpOBa-
HUA OTHOIIIEHUH B cdhepe HECOCTOATETHHOCTH U GaHK-
poTcTBa B Bemkobputanuu sBiasercs Insolvency Act
2000 (11pu HaIMYMH HEeCKOJIbKUX JPYTUX HOPMaTHUB-
HBIX ITPABOBBIX aKTOB), COTJIACHO KOTOPOMY CyO'b-
eKTaMU TPOoIle/lyp HECOCTOATETLHOCTH MOTYT OBITh
¢dusMYecKre IUIIa, a TAKXKE 3aPErUCTPUPOBAHHBIE U
He3aperucTpUupoBaHHbIE KOMIIAHUU.

B Poccuu npuHaT ®@enepanbHblil 3aKOH OT
26.10.2002 N2 127-®3 «O HecocToATeNbHOCTH (6aHK-
POTCTBE)»', B KOTOPOM COZIEP3KaTCA HOPMBI O HECO-
CTOSITETHPHOCTH IOPUANYECKUX Y QU3NIECKUX JIUII,

W no aHTIUHCKOMY, U TI0 POCCUWCKOMY IIpaBy
mocsie Bo30Y»K/eH1A TTPOU3BO/CTBA TIO JIeTy O Heco-
CTOATETBHOCTHU 1 6AHKPOTCTBE IPUMEHSIOTCS OTIpe-
JleJIeHHbIe TIPOoIeZyPhl, PYKOBOACTBO KOTOPBIMU OCY-
LIeCTBJIAET YIIOJTHOMOUYEHHOE JIULIO.

B Poccutickoii @esepatiny, COrIacHo cT. 27 3aKo-
Ha 0 6aHKPOTCTBE, TIPU PACCMOTPEHMH /leia 0 OaHK-
POTCTBE JOKHUKA — IOPUANYECKOro JUlla IpU-
MEHAIOTCA CIeyIolre polleyphl: HabofeHue,
dUHAHCOBOE 03J0POBJIEHNE, BHEIIIHEE YIIPABIEHUE,
KOHKYPCHO€ IIPOU3BO/ICTBO U MUPOBOE COIVIAILlIeHUE.
Jlnia perynupoBaHus STUMU NIPOIlelypaMy Ha3Hayva-
eTcsa apOUTpaKHbBIH yIIPaBAAIONINI U3 YMCIa die-
HoB CPO apOuTpakHbIX YIIPaBIAIOIINX, KOTOPHIH
[I0JIy4aeT onpe/ie/ieHHBIN TPaBOBOM CTaTyC B KaXKA0H
U3 HUX.

ITo croBaMm K. M. JleBuTaHa, YTOOHI IOHATH 00B-
€M U XapaKTep IpaBOBOTO SBIeHUA, HEOOXOAUMO
06paTUTbCA K IOPUANIECKOMY KOHTEKCTY, KOTOPBIH
«00BbeHHAET B cebe CBOMCTBA CUCTEMBI SI3bIKA U
CHCTEeMEI IPaBa, a ero u3ydeHue Mo3BoJIseT ToUHee
OCMBICTTUTDH 3HaUYeHHE A3BIKOBBIX €JIUHMUII, a TaKXKe
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COBPEMEHHBIE KOMMYHUKALIMOHHbIE NPOBJIEMbI HAYYHOI 0 ObLLIEHWS

MOHATH UHYIO IPAaBOBYIO CUCTEMY U COTIOCTABUTh
ee ¢ cO6CTBEHHBIMU CUCTEMAaMH A3bIKa U [IpaBa»’.
[TosTOMy paccMOTpuM 6oJiee TOAPOGHO TIPOIEAYPhI
HEeCOCTOSATENbHOCTY 1 6aHKPOTCTBA, a TAK)Ke HarMe-
HOBAHUS JIUL], Ha3HaYaeMbIX [JI1 UX IPOBeZleHuUs, B
POCCHUIICKOM TIpaBe, YTOOBI KOPPEKTHO COOTHECTHU
TepPMUHBI UCXOZHOTO U ITepeBOAAIIET0 A3bIKA AJIA UX
0003HaYEeHUA.

HabsiofeHre — Tipotieypa, IpuMeHseMast B iejie
0 6aHKPOTCTBE K IO/DKHUKY B 1eJIAX obecrieueHus
COXPAHHOCTHU ero UMYIIecTBa, TPOBeJeHUA aHaIN3a
GUHAHCOBOTO COCTOSTHUSA IOKHUKA, COCTABIEHUS
peecTpa TpeboBaHUil KPeAUTOPOB U MPOBEEHUA
TepBOro co6paHusa KpeAuTopoB. [y 3Toro ap6u-
TPa’KHBIM CYZIOM yTBepKJaeTcs BpeMeHHbBIN yIpas-
JISTEOIITHIHA.

duHaHCOBOE 0370pOBJIeHNEe — IIpollelypa, Ipu-
MeHsIeMas B /ieie 0 GaHKPOTCTBE K JIO/DKHUKY B IEJIAX
BOCCTAHOBJIEHHUS €r0 IJIaTeKeCIIOCOOHOCTH U TIoTa-
IEeHUS 3a/J0/DKEHHOCTU B COOTBETCTBUM C rpadu-
KOM IIoralieHus 3aI0/bKeHHOCTU. JIig KOHTPOJIA Haj,
ZesITeIbHOCTBIO 06IIIeCTBa B 3TOH IpoIeAype apou-
TPaKHBIM CyZIOM YTBepXJaeTcs aAIMUHUCTPAaTUBHEIN
YIIPaBIAOLUNHN.

BHellHee ympaBjieHHe — MIpolleAypa, IpumMe-
HfAeMas K JJO/DKHUKY B LIeJIsIX BOCCTAHOBJIEHUS ero
IaTEXKECITOCOOHOCTH, /IS YeT0 apOUTPaKHBIH Cy
yTBep:KJaeT BHEIUTHETO YIPaBJSAIOIIEero A yIpas-
JIEHUS eJIaMU JO/DKHUKA.

KoHKkypcHOe Tpou3BOACTBO — IpoIeAypa, Mpu-
MeHseMas K JO/DKHUKY, TPU3HAaHHOMY 6aHKPOTOM,
B IIeJIAX YIOBIETBOPEHUA TpebOBaHUM KPeUTOPOB.
g mpoBeZieHUs JaHHOM NPOoIle/lyphl YTBEP:KAAeTCs
KOHKYPCHBIH YIIpaBJIAIOUINY 0 AaThl IPEKpaIeHUs
TIPOU3BO/ICTBA TIO ZIENTy O 6AaHKPOTCTBE WUJTH 3aKJII0Ye-
HUS MUPOBOTO cornanieHus. KoHKypcHOMY yIipaB-
JIAIOIIEMY TTepeZiatoTcs BCa OyxraaTepckas U MHas
JOKyMeHTalus JOKHUKA, IledaTH, IITaMIIbl, MaTe-
pUanbHbIe U MHbIE IIeHHOCTH JJI UX peajru3aliu.

MupoBoe coraiiieHre — npolieAypa, IpuMeHse-
Mast B fiesie 0 6aHKPOTCTBE Ha 10601 cTaZinu ero pac-
CMOTPEHUS B I[eJIX IpeKpalleHNsa IPOU3BO/CTBA 10
Ziery 0 6aHKPOTCTBE MyTEM JIOCTIYKEHUs COTTIalleH s
MeXJY JODKHUKOM U KpeJUTOpaMU.

[TomHOMOYMS BpEMEHHOT0 YIIPaB/IAoLIero, aMu-
HUCTPATUBHOTO YIIPABJIAIONIEr0, BHEIITHETO yIIpaB-
JIAIOIIEro, KOHKYPCHOTO yIIPaBJIAOIIero npekpaia-
IOTCS C MOMEHTA YTBEPKAEeHUS MUPOBOTO coIvIallie-
HUS apOUTPAKHBIM CYZOM.

O6paTtumMcs K pacCMOTPEHUIO COIEPKaHUS TIPO-
LueAyp /1 IpU3HaHUA IOPUANYECKUX JIUI] HECOCTOs-
TETbHBIMU, a TaKXKe PU3NIECKUX JIUI UIH MapT-
HepcTB 6aHKPOTaMU B aHIJIMICKOM IpaBe.

B AHIIUM CYIIIeCTBYIOT CAeyIoliye Mpolefyphl
ZUUI TPU3HAHUSA I0PUAUYECKUX JINL, HECOCTOATE b-

HBIMH: company administration (aZzMHUHUCTPATUB-
Hoe ympasieHue), creditors’ voluntary liquidation
(mo6poBoIbHASA TUKBUAALINSA 110 MHUIIMATHUBE Kpe-
ZuTopoB), compulsory liquidation (mpunyzvTesns-
Has IUKBUZaIus) u amicable settlement (MupoBoe
cortamenue). Kpome Toro, cymecTByiOT 06pPOBOJIb-
HBIe NTPOIeAyPHl YperyJIupoBaHUA JOAT0B: company
voluntary arrangement 1 members voluntary
arrangement.

Bce aTtu odurinaabHbIe IPOIieyphl COITPOBOXK-
JAI0TCSA BBICOKOKBaNTNUIIUPOBAHHBIM I0PHCTOM,
y KOTOpPOTO eCTh JIUIIeH3U Ha 3aHATHE JeATeNb-
HOCTBIO 110 peNIeHNIO BOIIPOCOB O HECOCTOATEb-
HocTH (Insolvency practitioner). YTO6BI OJIYIUTH
JINIIEH3KI0, IOPUCT II0 JiejlaM O HeCOCTOATEIbHOCTH
(insolvency practitioner) Zo/mKeH cAaTh psij SK3aMe-
HOB, TIOCJIE YEero ero AesTeTbHOCTh OyZeT KOHTPO-
JINPOBAThCA ClleMaJbHBIMU OpraHaMy Ha IIpeMeT
npodeccruoHanu3Ma U CoOIOEeHNUA CTaHAAPTOB.
BosHUKaeT BOIpPOC, sABJIAeTcs i1 TepMuH ‘Insolvency
Practitioner’ 5KkBUBaJIEeHTHBIM TEPMUHY «apOUTpaK-
HBIY yIpaBagpomuii»? HackoabKo 37ech paBHH
coZeprKaTenbHadA, CMBICIOBAdA, CTUINCTUYECKAA U
bYHKIMOHAIBHO-KOMMYHUKATUBHAsA HHpOpMaIus,
cofepKalasaca B OpuruHaie u nepesoge? Ha Hamm
B3IVIAJ, HE COBCEM paBHBI, YIUTHIBAA, YTO CAMO IIOHA-
THe apbuTpaxa, OT KOTOPOTro 06pa3oBaHO PycCKoe
CJIOBO «apOUTPaKHBIl», pa3nyaeTcs B IByX IOpUC-
MKIsax. Ho Tem He MeHee GpyHKIMOHAIBHO JAHHBIN
IiepeBo/, ABIAETCS BIIOJIHE aZleKBaTHBIM.

Kak u B poccuiickoM IipaBe, B IpaBe AHIVINU
IOPHCT TI0 ZieJlaM O HecocTosiTelnbHOCTH (insolvency
practitioner) BBEIIIOJIHAET Pas3aNdHbIE POIU B KQXKAOHN
npoleaype.

[Tpegnaraem pacCMOTpeTh 3TU POJIU B KOHTEK-
CTe IIpoIleAyp, IPOBOJAMNMBIX B OTHOIIIEHUH Pa3HbIX
XO3AMCTBYIOIINX CyOBEKTOB, U MPEAJIOKUTD BapH-
aHTHI UX ITIepeBoZa.

B oTHOIIEeHNU KOMIIaHUH JIUIIO, AeHCTBYIolIee
B KauecTBe I0pHCTa II0 ZieJlaM O HECOCTOATENIbHO-
CTH, MO>XeT BBICTYIIaTh B KadeCTBe JIUKBUAATOpa
(liquidator) mpu JIMKBUAALINY KaK ILIATEXKECIOCO0-
HBIX, TaK 1 HeIUIATeXKeCIIOCOOHBIX KOMIIAHWH, HAIIpU-
Mep, B IIpoIieZlype J0OPOBOIBHON TUKBUALUY, UHU-
IMUpoBaHHOU KpeauTopamu (creditors’ voluntary
liquidation), koTopas NPUBOAUT K IIpeKpalleHUIO
ZesITEeIbHOCTH HeIUIaTeXXeCIoCOOHOM KOMITaHUH, a
TaKXXe B Ipolesype Z06pOBOJbHOM TUKBUJALINH,
VHUIMUIPOBAaHHOH yuyacTHUKaMu (members voluntary
liquidation), korza akTHBbI pacIIPeAENISIOTCS 1A TITa-
TE)XXeCIoCOOHON KOMIIaHUU. B IO;THOMOYMS INKBU-
ZlaTopa BXOAUT peaju3alya aKTUBOB KOMIIAHUU U
UX HaJyiexxallee pacnpeziesieHue cpeJiyi KpeJUTOPOB.

B Poccuu paciipezeneHreM aKTUBOB 3aHUMAaeTCsA
KOHKYPCHBIH yIIpaB/AOIINM.

2 Jlesutar K. M., l0rosa M. A. HexoTopble BONpoCh AMAaKTUKM puandeckoro nepesoaa // BecTHnk MepMckoro Hawmo-
HaNbHOMO MCCNEeAoBaTENbCKOro NoIMTeXHNYeckoro yHuepcuteTa. [pobnembl a3biko3HaHns n negarormku. 2020. N2 4.

C. 60—73.
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BoamoxHble BapWaHThbl nepesojia HauMEH0BaHuIA JinLl, ynpaBnAwLIXX UMYLIECTBOM [0JDKHUKA,

KoMnaHusa MOXeT OBITh IUKBUAVPOBaHA He
Ha J06POBOJIBHOH OCHOBE, HO IO PELIEHUIO Cy/a
(compulsory liquidation). Takas mpouezaypa mpo-
BOJUWTCS B TOM CJIydae, eCId OLWH WIN HECKOJIBKO
KpeJUTOPOB KOMIIAaHUY ITOZAI0T COOTBETCTBYIOIIEe
3asBJIEHUE B Cy/], IOCKOJbKY KOMIIAHUA HEe MOXeT
PacCIUIaTUThHCS 110 CBOUM JojraM. B ciydae nprHyau-
TeJIbHOW JIMKBUZAIUH CyZbl HA3HAYaIOT JIMKBUAATOPA
(official receiver), KOTOPBII PYKOBOAUT HaYaIbHBIMU
sTanamMu JUKBUZAIUN. B ciioBapsax Ajis TepMUHA
official receiver 3adpukcupoBaHo 60JbIIOE KOJIU-
4eCTBO SKBUBAJIEHTOB, HapuMep, 0GHUIHaIbHBINA
JIMKBU/JATOP, KOHKYPCHBIH YIIPaBJISIOLINMA, Cy/ie GHBIH
HCIIOJIHUTENb, KypaTOp KOHKYPCHOM Macchl, yIIpas-
JIAIOIINI KOHKYPCHOU Maccoi.

[MocmesHUM TEPMUH ABISAETCSA «Pa3bACHUTENb-
HBIM» BapUAHTOM IlepeBo/a U 3aKJII0YaeTcs B pac-
KPBITUY 3HaYeHUs JIEKCYECKOH e[MHUIIBI UICXOLHOTO
SI3bIKA [IPH [TIOMOIIY Pa3BepHYTHIX CJIOBOCOYETAHUH,
PacKpHIBAIOIINX CYIeCTBEHHBIE IIPU3HAKK 0O03HA-
yaeMoro JaHHOM JIeKCUYeCKON eAMHUIIB] ABJIeHUA.
Official receiver — 3T0 rocyzapcTBeHHBIN CIIY)KaIIHH,
ABAomMiica corpyaaukoM Civil Service u ogHOBpe-
MEHHO JO/KHOCTHBIM JINIOM cyza. OH BEICTyIIaeT
B KauecTBe BpEMeHHOr0 JUKBUzAaTopa (provisional
liquidator), ecsiu KpegUTOP, TOAABIINMA X0AATAaHCTBO
B Cy/l, CIUTAET, YTO aKTUBbI KOMIIAHUU MOTYT OBITh
IIPOJIAHBI WJIM YTO KOMITAHUA-JO/DKHUK MOXKeT OKa-
3aTh NIpeANIOYTeHE IPYTOMY KpeAUTOpY.

B xadyecTBe BPeMEHHOTO JHUKBHJAaTOpa
(provisional liquidator) official receiver oTBeuaet
3a COXpaHHOCTb aKTUBOB U JJOKYMEeHTAaIlU¥ KOMIIa-
HUH J0 CIyIIaHud fesa o auksuzganuu. Eciay Bro-
CJIeJICTBUH CYy/, IPUMET pellleHHue O JUKBUAALINU
KomItanuw, official receiver oTunTaeTcsa o cocTos-
HUY aKTUBOB U 0053aTeJIbCTB MIepeZ KPeAUTOPaMU U
aKI[MOHEepaMU KOMITaHUH, a TAKXKe TIPH HEOOXOAUMO-
CTH NIpeACTaBUT OTYeT B cyZ. Ha aToM nosHoMouNA
official receiver MoTyT IpeKpaTUTBCS, U KPeAUTOPEL
MOTYT NOTpebOBaTh Ha3HAYEHUS IOPUCTA I10 JejIaM
0 HecocTosiTeTbHOCTH (insolvency practitioner) ajis
[IpOBeZIeHNUA JanbHelel poueyphl INKBUAALINH.

B nmostHomoumnsa official receiver BXoaAaT BBIAB-
JieHue, c60p, obeciieueHre COXPAHHOCTHU U 3allU-
Ta aKTUBOB KOMITAaHUU JIO T€X IOP, IIOKAa He OyzeT
HasHaueH jgukBugaTop. Official receiver moxkeT cam
00paTUTBCA K KPEAUTOPAM C IPOChOOI Ha3HAYUTh
JukBUgaTopa. Ecim nocite mosydeHus yBegoMiie-
HUS OHU He Ha3HayvaT JIUKBUAATOPA, official receiver
MOXXET 0OPaTUTHCS K FOCyapCTBEHHOMY CEKpeTapio
c mpock00ii 0 Ha3HAaYeHUH insolvency practitioner.
IToka Zo/DKHOCTD JIMKBUZAATOPA OCTAETCS BAKAHTHOM,
official receiver siBjIsIeTCA BpeMEHHBIM JIUKBUATOPOM
(provisional liquidator).

ITo aHmINIICKOMY IIpaBy, eC/IM KOMITAHUSA UCIIBI-
ThIBaeT QUHAHCOBLIE 3aTPyAHEHMUs, Cy/ MOXKeT Ha-
3HAYUTH [IPOLIEZYPY, KOTOPas Has3bIBaeTCs company
administration, T.e. ynpapjieHue koMmnanueu. /s
3TOr'0 Ha3HAYaeTcs IOPUCT 110 JejlaM O HecoCTos-
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TeJTbHOCTU, KOTOPBIN BBITIOIHSAET Posib administrator
(agAMUHUCTPATOP), B IOpUANYECKHE 00I3aHHOCTH
KOTOPOTO BXOAUT IOJTHBIN KOHTPOJIb HaZl AesATelb-
HOCTBIO KOMIIAHUHU B UHTEpecax KpeJUTOPOB. AIMU-
HUCTPATOp pa3pabaThIBaeT IUIaH BOCCTAHOBJIEHUS
KOMITaHUH, KOTOPHIY B IEPBYIO ouepesb MpeAycMa-
TpUBAET MoralieHne Kak MOJKHO GOJIbIIIEro YKcia
ZI0JITOB U BBISIBJIEHUE BO3MOXKHOCTEMH /1J1s1 9KOHOMUU
CpPeZICTB C LieJIbI0 CllaceHUs KoMIIaHuU. B poccuii-
CKOM TIPaBe CXOZIHbIE QYHKIIMU UMEET aZIMUHUCTPA-
TUBHBIN YIIPaBJASIONINHN Ha CTaAUU GUHAHCOBOTO
03/]0pPOBJIEHUS.

Ecniu mHUNuUupyeTcs MpoleAypa company
voluntary arrangement (ZO6pOBOJIBHOT'O Ypery/Iu-
POBAHMUSA [IOJITOB), TO TaKXKe Ha3HavaeTcs insolvency
practitioner u, eciu ero KaHAuZaTypa of100psieTcs
cobpaHueM KpeIUTOPOB, eMy TpUJaeTcsa ABOWHOM
cTaTyc: nominee (Ha3HauYeHHOeE JIULIO JJIS Ypery/u-
POBAHUA JOJITOB) U SUpervisor (BO3MOXKHBIE 3aUK-
CUPOBaHHbBIE BApPUAHTHI IepeBOia — UHCIIEKTOP,
KOHTpOJIep, HaICMOTPIIUK, HaZ3UpaTeib, CyliepBaii-
3ep, cynepsusop). CHavasa OH BBICTYNAeT B POJIU
nominee 1 OTBeYaeT 3a MOATOTOBKY palliOHAIb-
HOTO IPeAJIOXKEeHUA 110 PECTPYKTYpU3aliiu I0IT0B
U OTUETa O COCTOSTHUM Jesl KoMnaHuu. [Tocie npu-
HATHUA 3TOTO IPeJIOKeHNS eMy IIPUCBauBaeTcs PoJib
supervisor, TIaBHOM 063aHHOCTHIO KOTOPOTO Oy/IeT
Ha/I30p 3a peanusalyieil u coboeHrueM YCTaHOB-
JIEHHOTO I/IaHa YPeryJIupoBaHYs JOJITOB.

Taxoke cieflyeT yIIOMAHYTb KpeJUTOPOB, UMeIO-
IUX TIPaBO IJIaBAIONIETro 0beclieueHns Ha BCe aK-
TUBBI KOMIIAHUH, KOTOPbIE MOTYT UHUITUHUPOBATh
Npolielypy YIIpaBJaeHUs 10X0JaMy KOMIIaHUH, C Ha-
3HavYeHMEeM TaK HazbiBaeMoro administrative receiver
(BO3MOXHBIE BapUAHTEHI IepeBo/ia — afMUHUICTpa-
TOP, KOHKYPCHBIT yripaBisronuii). Administrative
receiver Ha3HayaeTCs CyZOM /I yIIpaBIeHUs 0X0-
ZlaMU, TIOJTy4eHHBIMU OT peaan3aliuyd UMYIIecTBa,
HaxoZsAIIerocs B IiaBatoieM obpemeHenuu. Cyz
MOJKET Ha3HaYMTh U monitor (HabogaTeNb) — CIie-
IMAJbHOTO YIIPABJIAIONIEr0 J0X0AaMU KOMIIaHUU.

BaHKpPOTCTBO B aHIJIMHCKOM MTpaBe — 3TO 0COOBIi
IOpUNYeCcKUH IIpolecc, KOTza cyz npr3HaeT pusnde-
CKOE JINTIO HeTIaTeKeCTIOCOOHBIM, T.€. HECTIOCOOHBIM
6oJiee moranaTh CBOU ZIOJITU. B ciiyuae o6bsABIEHNA
bU3MYECKOTO JINTIA HECOCTOSATENBHBIM (6aHKPOTOM)
ZUTS1 OXpaHbI ero UMYIIecTBa 10 Ha3HauUeHUs T0BEPU-
TeJIbHOTO YIIpaBJstollero (trustee) cyjoM Ha3HavYaeT-
cs1 BpeMeHHBIH yIIpaBIaonii, Ha3HaUeHHBIH CyZIoM
(official receiver) u3 yncia rpaxZaHCKUX CITYKAITIX
(civil servant), KOTOpbII 3aMeHSETCS YIIPABJISIONIIIM
“MyIiecTBOM O6aHkpoTa (trustee in bankruptcy) wium
ZIOBEPUTEbHBIM yIIPaBJIAIOIINM (trustee), Win Bpe-
MeHHBIM ZIOBEPUTEIBHBIM YIIPABIAIONINM IIPU CEKBe-
cTpe uMmyiecTBa (interim trustee in sequestration).

B poccHuiicKO¥ IOPUCAUKLIUY apOUTpaKHBIN
VIIpaBASIONU, 3aHMMaIOIIUICS BolpocaMu GaHK-
poTcTBa GU3NYECKUX JIUL], HA3BIBAETCA GUHAHCOBBIM
VIIPaBJIAIOUIHM.
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Eciu B OTHOIEHUN QU3NIECKOTO JIUIA IIpe/-
JIOXKEeHO 100poBOIBHOE coranieHue (voluntary
arrangement), TO IOPUCT IO AejaM O HECOCTOA-
TeJbHOCTU OYZeT BHIIOJHATH POJIb Nominee WIn
supervisor.

B ciiydae cMepTH HECOCTOATENBHOTO GU3UIECKOTO
JINIA yIIpaBieHue UMYIeCTBEHHBIM KOMILIEKCOM
BO3J1araeTcA Ha I0pUCTa 110 ZieJlaM O HeCOCTOATENb-
HOCTH, JeMCTBYIOLIero B Ka4ecTBe YIIPaBIAIIero
HacnezcTBoM (administrator of estate).

B OTHOLIEHUHN HeIIaTeXeCIoCOOHOTro mapT-
HepCTBa I0PUCT 10 BOIIPOCaM HeCOCTOATEIbHOCTH
ZEVICTBYET B KayecTBe ero sukBuzaaropa (liquidator),
BpeMeHHOro JuKBuzAaTopa (provisional liquidator)
wiu agzMuHucTparopa (administrator), BEIIOIHAA
pasyirdHble QYHKIINU.

Eciu B OTHOLIEHMU HECOCTOATEJIbHOTO apT-
HepCTBa IPe/JIO’KEHO 06POBOIBHOE COIIAlIEHE,
IOPUCT TI0 BOIIPOCAM HEeCOCTOATEIbHOCTH AeHCTBYeT
B KayecTBe nominee wiu supervisor. Ecii Ha MOMeHT
Z06POBOJIBHOTO COTVIAIIEHUS JODKHUK SBJISAETCS He
CHATBHIM C yueTa 6aHKPOTOM, TO CHayajia Ha3HA4yaeTcs
official receiver.

Kak usBecTHoO, [lloTnangua ABaAeTCA OTENb-
HOM IpaBOBOM IOPUCAUKIIUEHM, B KOTOPOU CJIOXKU-
Juch cobCcTBeHHAsA MpaBoBas KyJbTypa U COOT-
BeTCTByIOIasA TepMuHoorusa. B llomnangny Ais

YPeryJupOBaHUA OTHOMIEHUH MeXY ZOKHUKOM
U KpeAUTOpaMH HaszHaudaercsd trustee under a
deed — moBepUTeNBHBIN YIIPABJAIOLUINH 110 JOTO-
BODY IOBEPUTEHHOT'O YIIpaBIeHUsA, B 00513aHHOCTH
KOTOPOT'O BXOZUT BBIIUIATA MAaKCHMaTIbHO BO3MOX-
HOH CyMMBI Z0/ITa KpeAUTOpaM, KOTOPEIE coIviala-
IOTCS OTKA3aThCsA OT CBOUX TPEOOBAHMIA 110 BHIILIATE
JI0JITa B IIOJIHOM 0OBeMe.

Takum 06pa3oM, Ha OCHOBE BBILIEU3IOKEHHOTO
cieflyeT cZienaThb BEIBOJ, O TOM, YTO KaTeropu3aius
¢dbparMeHTOB aHIVIMICKOM PABOBOM IEACTBUTENBHO-
cTu ropaszio 6osee moapo6Has U eTalbHas 110 CPaB-
HEHUIO C POCCUHCKOM, 4TO 00YCIOBIMBAET YPOBEHD
ee A3BIKOBOM penpe3eHTalluu.

Jl71s1 KOpPEKTHOIO M a/IeKBAaTHOT'O TIepeBoZa Tep-
MHHOB, Ha3bIBAIOLIVX JIUL], YIIPABIAIOIINX NMYyIlle-
CTBOM /JIOJDKHMKA B IIPOIIeypax HECOCTOATENbHO-
cTH, TpebyeTcs IITyOOKUI U TIIATENbHBIH COMOCTa-
BUTEIbHBIN aHAJINU3 MOZENN IPAaBOBON KY/IBTYPHI B
[BYX IOPUCAUKIINAX, KOTOPBIN ITIOMOTaeT YBUJETD U
[IOHATH CYLECTBOBaHNE HALIMOHATBHO-KY/IBTypPHOTO
KOMITOHEHTA U MCIIOJIb30BATh OIMH U3 HauboJiee moj-
XOZAIIVX IIPUEMOB [IepeBoja TepMUHOB-peatuii. Ilpu
5TOM BOIIPOC 3KBUBAJIEHTHOCTH OCTAETCS IIPOTUBO-
PEYMBBHIM U CyO'bEKTUBHBIM B TIOMCKE HEOOXOAMMOM
ITOJTHOTHI MEX'bA3BIKOBON KOMMYHHUKAaLIMY B KOH-
KPETHBIX yCIOBUSAX.
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