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[OKTOP KOPUAMYECKMX HayK, AOLEHT

3aMecTuTenb Avpektopa Kpuanueckoro uHcTuTyTa Xai-
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Annomauus. B cmamse agmop ucxodum u3 nocbLid, umo OuHaAMuKa co8pemMeHH020 Mupa ompa-
HAemest Ha KOHCMUMYYUOHHOM pe2yauposanuul. ITpu amom 00HOU U3 cogpeMeHHbIX meHdeHyull
passumusi KOHCMUMYYUOHHO20 3aKOHOOAMelbCmaa A8AeMm e UHCMUmyyuoHaiusayus obue-
cmea. Aemop nokasvleaem, Umo cucmema yHuU8epcaibHbiX UeHHocmell, ux 6aiaHc A8a0mcs
KOHCMUMYUYUOHHOIL 0CHOB801 Kak 0J11 ynpasasiemozo 6ydyutezo, max u 01 ycmoiiuugozo pazgumust
obwecmsa u 2ocydapcmeda. Bul306bl U y2po3bl cmasam 2100anbHble 3a0aul, KOmopble 20cydapcmad
3auacmyio He MO2ym Haodexicauum o6pasom pewums, 051 3Mozo mpedyromcs KOHCOAUOAUUS CU
U 803MOXNCHOCMELl He MOJILKO CaMUX 20Cydapcma, HO U CUN 8Hympu 2ocydapcmeda — uHouguoy-
AIbHBLX U KOJULEKMUBHBLX CYyOBEKMOo8 2pancOaHcKozo obulecmsa, peaiudayus KOHCMuUmyyuoHHO
3akpenyieHHbLx yesell u 3adau.

Kniouesgbwle cnoga: o6uecmeo, UHCMUMyyUoOHAAU3ayus, KOHcmumyuus, obujecmseHHbie 06sedu-
HeHUA, noaumuYeckue napmuu.

Abstract. In the article, the author proceeds from the premise that the dynamics of the modern world
is reflected in constitutional regulation. At the same time, one of the modern trends in the development
of constitutional legislation is the institutionalization of society. The author has shown that the system
of universal values, their balance, is the constitutional basis for both a manageable future and for the
sustainable development of society and the state. Challenges and threats pose global challenges that
States often cannot adequately solve — it requires the consolidation of forces and capabilities not only
of the states themselves, but of forces within the state: individual and collective subjects of civil society,
the implementation of constitutionally established goals and objectives.

Keywords: society, institutionalization, constitution, public associations, political parties.

KOHCTUTYIIMOHHOM perynupoBanuu. OfZHOU U3
COBpEMEHHBIX TeHZIeHIINY pa3BUTHA KOHCTUTYIU-
OHHOT'0 3aKOHOZATeIbLCTBA MOXXHO Ha3BaTh YCTaHOB-
JIeHHe IIPaBOBOTO CTaTyca O0IIecTBa, €ro NHCTUTY-
nUoHanusanuio. KoHcTuTynuy ucciefyemMblx CTpaH
Ha IPOTSKEHUU CBOETro pa3BUTHUA B TOM WIN NHOMN

'ZI;I/IHaMI/IKa COBPEMEHHOI'0 MUpa OTpaXkaeTcs Ha

Mepe perIaMeHTHPOBaIN 0003Ha4eHHEIH BOIIPOC,
3aKpeIUIsAs 3JIEMEHTHI 00IIeCTBa, UX TPABOBOM CTATYC
1 GOpMBI B3aNMOZECTBYS.

Kak npaBwio, peys IIj1a Bcerza 0 KOJUIEKTUBHBIX
cybBpeKTax obiecTBa: Hapo/e, XKUTEJISAX OIpe/esieH-
HBIX TEPPUTOPUH, OOIIECTBEHHBIX 00hEeAMHEHUAX,
TTOJTUTUYECKUX TTAPTHUSAX. JlefCTBYIOIIE KOHCTUTYITUU
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Komaposa B. B.

(061ecTBo CKBO3b NPU3My KOHCTUTYLIMOHHOTO 3aKOHOAATENbCTBA Poccum 1 Kutas

HCCIeyEMBIX CTPAH He SIBJITIOTCA UCKITIOYEHNEM, a
Ha0b0pOT, TIOKA3BIBAIOT MTOJIUTUKY TOCYAapCTB B 060-
3HaYeHHOM HaIpaBJIeHUH.

Koncrutynus Kuratickoit HapogHo#i Pecniy6iu-
KM' He HasbIBaeT rPaXKAaHCKOe OBLIECTBO B CBOEM
TEKCTe, HO TEM HE MEHEee YCTaHABIUBAET HEKOTO-
phle 06sI3aHHOCTH 061ecTBa (HapuMep, 06IIECTBO
HapaBHEe C TOCYZJapCTBOM obeclieuyrnBaeT MeHCHOHe-
POB, OKa3bIBaeT MaTepHUaJbHYyIO IOMOIIb — CT. 45);
oTpeZiesisieT OOIeCTBEHHEIE JleJia, OOIeCTBEHHbBIE
WHTEpPeCHl U 0611eCcTBEHHYIO0 COOCTBEHHOCTD, 06-
IeCTBEHHYIO MOpaJjb U 0bIie ycTou (HampuMep,
CT. 24), 0bIleCTBEHHbIH MMOPSAAOK U 0OIeCTBEHHYIO
6€30TaCcHOCTh; KOHCTUTYITMOHHO 3aKpeIjieHbl 00-
ImecTBeHHas paboTa 1 00IIecTBeHHO I0Ie3HbIE Aeia
(mampumep, B cT. 111).

Koncrutynus KHP 3akperuisieT OCHOBHOH CyOb-
€KT 06I1ecTBa — HapoJ, ero TPyl — pabounii
KJ1ace, kpectbsHe (cT. 1); komnekTus (cT. 51), 0b1rie-
CTBeHHbIE 0ObeIMHEHUS U TIOTUTUYECKYE TTapTUU
(cT. 5) 1 ux craTyc (IpAMO ¥ KOCBEHHO 3aKpeIUleH B
cT. 36, 71,91, 126). KOHCTUTYIIMOHHO yCTaHOBJIEHBI
OCHOBHBIE ITPAaBOMOYHs 6a30Boro cybnekTa: «Hapog
VIIpaBJsieT TOCYAaPCTBEHHBIMU U X03IHCTBEHHBIMU
KYJIBTYPHBIMHU U OOIIIECTBEHHBIMU JI€JIaMU PA3JTId-
HBIMHU CITOCO6aMHU, B Pa3TMYHBIX GOpMax v B COOT-
BETCTBUU C 3aKOHOM» (CT. 2).

OTMeTHM 0co60€e BHUMaHUe rocyapcTBa K 6ymy-
IleMy OOIIeCTBA M CTPAHbl — K ZIETSIM U MOJIOJIEKH.
KoHcTUTyTIMOHHBIN 3aKoHOoAaTe b KHP npsmo ycTa-
HOBUJI 0653aHHOCTD TOCyIapCcTBa «0becrieunBaTh
BCECTOPOHHEE HPABCTBEHHOE, MHTEJUIEKTYaTbHOE
u puznIecKoe pa3BUTHE MOJIOAEXKHU, TIOZPOCTKOB U
neteii» (CT. 46); B3aMHbIe 00SI3aHHOCTH POAUTENEH
U IeTel, a TaK)Ke 3aIpeT JKECTKOT0 00palleHus ¢
zetbMHU (CT. 49).

[ToMHUMO IPSIMOTO PETYIUPOBAHUS, IO HATIIEMY
MHEHHUI0, 061I1e CTaThU, TTOCBSIeHHbBIe 06pa3oBa-
HUIO, TAK)KE YCTAaHABIMBAIOT MTOJIUTUKY rOCyZapcTBa
B cdepax npocsenienus (cT. 19), KyapTypHO-Hay4-
HOT'O YPOBHS BCETO HApOAa, [yXOBHOU KYJIbTYPHI
(cT. 24), 3aKpeIVIIIOT Ueatbl 0OIeCTBEHHOM MO-
pasiy, BocuTaHue Ayxa Hapoga (cT. 24), OKa3bIBaIOT
CyIIeCTBEHHOE BIUSHUE Ha GOPMUPOBAHUE MOPAJTh-
HO-HPABCTBEHHBIX U KYJIBTYPHBIX OCHOB TIOZIPACTA0-
IIeT0 MTOKOJIEHHs, CMEHBI OOIIECTBA.

OTMeTHM ycTaHOBJIEHUE OBOITUX Mo/leel pea-
JIN3aI[UY KOHCTUTYIIMOHHBIX HOPM B UCCJIEZYEMBIX
CTpaHax.

CooTBeTCTByIOIME 06513aHHOCTH, HATIpUMED,
3aKpeIvIieHH 32 Pa3JIMYHbBIMU OpTaHAMM U YPOB-
HaAMu Biaactu KHP. Tak, npeZAycMOTpeHO Hajiu4due

KomuTeTa BcekuTaiickoro cob6paHus HapOAHBIX
TpeAcTaBUTe e Mo 06pa3oBaHuio, HayKe U KYJIb-
type (ct. 70), 3akpermieHa chepa PyKOBOACTBA U
yIpaBieHus paboToli B obiacTvi 06pa3oBaHus, Ha-
VKU, KyIbTypHI (CT. 89), yCcTaHOBIEHO, YTO ye3AHbIe
U BBIIIIECTOSIIINE MECTHBIE HAPOHBIE YIIPaBIEHUS
B IIpe/iesiaX CBOMX ITOJIHOMOYMH BeZA0T paboToii B
obacTy HayKH, KyABTypel ¥ o6pasoBanus (cT. 107).
AHayOrUYHBIE TIOJTHOMOYHS 3aKpeIUIeHkI 32 Opra-
HaM¥ CaMOYTIPAaBJIEHUS B palloHaX HAlMOHATbHOMN
aBToHOMMU (CT. 119), IOMOTHAIOTCS UX ITOJTHOMOYHS
B chepe cbopa M OXpaHbI HAITMOHAIBHBIX TTAMSATHU-
KOB KYJIbTYPBI, Pa3BUTHA HAITMOHATBHOM KYJTBTYPHI
u cofieiicTBuUs ee paciBety (cT. 119).

Hopwmsr KoHctutyiuu Poccuu TakKe IpAMO U
KOCBEHHO 3aKPEIUIAI0T OCHOBHI O0IIeCTBA CTPaHHI.
OTO ¥ OCHOBHBIE CYO'BEKTH — MHOTOHAI[MOHATBHBIH
Hapog Poccuu (cT. 3), o61lecTBeHHBIE 0ObeIUHE-
HUA U OCHOBBI UX MpaBoBoro craryca (cT. 13, 14, 30
U ZIp.), OCHOBHBIE HAMPABJIEHUS TTOJUTUKU CTPAHbBI
U cyObeKTH, ee hopmupytotiye (cT. 7, 80, 83), KoH-
KpeTHbIe 0653aHHOCTH OPTaHOB MyOIUYHOM BIaCTH
(cT. 72, 84, 86)>.

Jlo KOHCTUTYIIMOHHOU pedopmbl deeparbHO-
T'0 YPOBHS B KOHCTUTYIMAX U yCTaBax CyO'heKTOB
®enepanyy, B oTinuue OT KOHCTUTYIUYM CTPaHHI,
OBLTH 3aKpeIUIEHBI IPakJaHCKOoe 0OIIECTBO U OCHOBHI
MIPaBOBOT'O CTaTyCa ero HHCTUTYTOB. CTpeMJIeHUE K
CO3/IaHUIO TPAYKJAHCKOTO 06IIeCTBa Ha CBOel Teppu-
TOPUH B TpeaMbysiax 3aKpeIUIAioT yCTaBbl MOCKOB-
ckol, Marazanckoii, iBaHoBckol, KemepoBckoH,
OpioBckoii, TaMmboBcKoi o6nacteit, KoHCTUTYITHA
Pecny6ivku JlarecTaH, ycTaBbl KaM4aTCKOTO U
IlepMmckoro kpaes.

BrIpa)kaloT CTpeEMJIEHUE YTBEPAUTD TPUHIIUITHI
MIPaBOBOT'O FOCYAAPCTBA U TPAXKAAHCKOTO 06IIeCTBa
ycTaBsl CTaBponosnbckoro Kpasa, AMypckoit u Myp-
MaHCKO#M obsacTeii.

CTpemsieHME K YIIPOUEHUIO Qpesiepann3ma, 1eMo-
KpaTuu, MPpaBOBOTO I'OCyIapCTBa, MECTHOTO CaMO-
yTIpaBjIeHUs ¥ TPaXXJaHCKOTO 00IIecTBa 3aKPeIIeHO
B YcraBe BpsHCcKo# 061acTy; B ycTaBax BopoHexcKoi
u HoBropojckoti obacreii Ipu3HaOTCI TPUHITUATIL
rpakJJaHCKOT0 06IIecTBa; OCHOBBI TPAXK/JaHCKOTO
0011IecTBa ¥ roCyZIapCTBEHHOTO YCTPOMCTBA yCTaHaB-
nuBaeT Konctutyius Pecy6nuku Caxa (AxyTus).

3HaMeHaTeTbHBIMU ABISIOTCS 3aKpeIyIeHre Ha
KOHCTUTYLIMOHHOM ypoBHe Poccuu (1ocsie ycrer-
HOTO CyIIleCTBOBaHUs Ha ypoBHe cy6rekToB Pesepa-
1IUK) TEPMUHA «TpaXkJaHCKoe 061ecTBO» (CT. 114),
paciupeHnue cyobeKToB (Hampumep, MosBieHue
cyOBhekTa obIecTBa — desloBeKa Tpy/a, obInecTBa

' Konctutyuua Kutaiickon HapogHoit Pecnybnukm // Konctutyuum rocygapcts Azum. M. : UHCTUTYT 3aKoHoAaTeNbCTBa U
cpaBHWTeNbHOro NpaBoBeneHus npu Mpasutenbctee Poccuiickon epepaumm ; Hopma, 2010. T. 3 : OanbHuin BocTok.

C. 224—258.

2 KoHcTtutyums Poccuitckon Qepepaunm (npunsaTa BceHapoaHbiM rofocoBaHmeM 12.12.1993, ¢ nsmeHeHuamu, onobpeH-
HbIMU B Xofe obuwiepoccuiickoro ronocosanua 01.07.2020) // OdpurumansHbiil MHTEpHET-MOpPTan NpasoBoi MHGOPMaLUK.

URL: http://www.pravo.gov.ru, 04.07.2020.

Ne 6 /2023




KOHCTUTYLIMOHHOE CTPOUTENIbCTBO

(ct. 71, 75.1), MHCTUTYTOB IPaKAaHCKOTO 00IIlecTBa
(cT. 114) 1 UX KOHCTUTYLIMOHHOTO CTaTyCa).

OtMmeTuM, uTo KoHcTuTynusa Poccun He cTOJb
nozgpo6bHo, kak B KHP, 3akperisina 70 2020 r. Mo-
pPaJbHO-3THUYECKYIO chepy KaK OCHOBY OOIIleCTBa.
Bbutn 3aKperuieHb! 00IecTBeHHAsA 6€30MacHOCTh
(ct. 72), obimiecTBeHHBIH TIOPAAOK (CT. 132), oIHO-
Mouus B chepe BOCIUTAHUSA, 0Opa30BaHUSA, HAYKU U
KyAbTypHL (cT. 72, 114) u gp.

Tak, B pe3y/bTaTe KOHCTUTYIIMIOHHOM pepOpMEI
2020 r. B Koncrutynnu Poccry IOSBAINCH CYIITHOCT-
Hble, Ha B3I/, aBTOPA, MTOJIOXKEHUS: 0OIEPOCCHIA-
CKast Ky/lbTypHasi WIeHTUIHOCTD (CT. 68), 0611iecTBEH-
HOe 3710poBbe (CT. 72), obIecTBeHHAA eATENHHOCTD
(ct. 95), MmosogexxHaa noauTuka (cT. 72).

BaXHBIY MPUHLOWI JJI )KU3HEesATeIbHOCTU
MHOT'OHAIIMOHATIBHOT'O rOCyAapCTBa 3aKpeIvieH IIo-
CPEZCTBOM YCTaHOBJIEHUA HOBOTO CyO'beKTa — I'OCy-
ZapcTBOOOpa3yoIero Hapoa ¥ HOBOT'O IIPUHIINIIA:
MHOTOHAIIMOHAIBHBIH COI03 PAaBHOIIPABHBIX HAPOZOB
Poccuiickoit @efepanuu (cT. 68). D1eMeHTOM pea-
JIM3allVY CTIN U HOBBIE KOHCTUTYI[MOHHBIE 0053aH-
HOCTH rocyzapcTsa: «[ocyZapcTBO 3alIUIaeT Kyib-
TYPHYI0 CaMOOBITHOCTh BCEX HAPO/IOB U STHUYECKUX
obmHocTeit Poccuiickoit ®enepannu, rapaHTUPYeET
CcOoXpaHeHHe 3THOKYJIBTYPHOT'O U SI3BIKOBOT'O MHO-
roo6pasus» (cT. 69). YCTaHOBUB, YTO «KYJIbTYpa B
Poccuiickoit ®esepanyy ABIAETCI YHUKAIBHBIM Ha-
cieuieM ee MHOT'OHAI[MOHAJIBHOI'O Hapogax», KoHeTu-
Ty PO ofHOBpeMeHHO 3aKpeIuiieT 0643aHHOCTh
rocyzapcTBa B 0603HaueHHOH cdepe: «KyabTypa nog-
Jep>KUBaeTCs U OXpaHaeTcs TocyAapcTBoM» (CT. 68).

Oco6eHHYI0 3HaYMMOCTh B YCTAHOBJIEHUY MO-
PaJbHO-3TUYECKUX OCHOB POCCHICKOTO OOIIECTBA,
10 MHEHUIO aBTOPa, HeceT B cebe TEKCT HOBOM CTa-
TbU — cT. 67.1: «Poccutickas ®egepanus, obbenu-
HeHHas ThICsTYeIeTHEN NCTOpreld, COXPaHss TaMATh
[Ipe/IKOB, ITepeZiaBIINX HaM Hieasbl ¥ Bepy B bora, a
TaK)Ke IpeeMCTBEHHOCTD B pa3BUTUM Poccuiickoro
rocyZapcTBa, IpU3HaeT UCTOPUIECKH CJIOKUBIIEECs
rocyzapcTBeHHOe eIMHCTBO. Poceutickasn @ezepanys
YTUT TaMATH 3aIIUTHUKOB OTeuecTBa, 0becreynBaeT
3aIUTY UCTOPUIECKOU IIpaBAbl. YMaieHre 3Ha4eHUs
roZiBMra Hapoza npu 3amute OTedecTBa He ZOITy-
CKaeTcs».

OTMeTHuM nosiBjieHre 6a30BbIX HAaIIPABJIEHHH TIO-
JINTUKY FOCyZapCTBa B OTHOLIEHUH UHJWUBULYaIb-
HBIX CyO'bEKTOB 0011ecTBa — JleTel, BHIHECEHHE Ha
KOHCTUTYIIMOHHBIY ypOBEHb MOJIOZEKU. B cpaBHU-
TEJIbHOM acIleKTe OTMETHM, YTO B KOHCTUTYIIIOHHOM
tekcTe KHP B kauecTBe CyO'beKTOB, IOMUMO JieTel U
MOJIOZIEXKU, Ha3BaHBI TOAPOCTKU (CT. 46).

Mosogexs — Gyaylee m060T0 ToCyAapcTBa U
obiectBa. COBpeMeHHBIH TPEeH/, «IIPaBo OYAYIIero» B
YCJIOBUSAX ZieMOTPadUIeCcKOl CUTYaINH, ITT00ATbHBIX
PHICKOB CyIIleCTBOBAHUS BCETO YelI0BEYeCTBA — OCHO-

Ba JJIA IlepecMOoTpa COLUaJIbHOM MOTUTUKU TOCyap-
CTBa BOOOIIIE ¥ MOJIOZEKHOU IIOIMTUKY B YACTHOCTH.
Tak, poccuiickasa KoHCTUTYIIHA 3aKpeIuifeT: «/letu
ABIAIOTCA BRXXHENIINM IIPUOPUTETOM I'OCyAapCTBEH-
HOI nmoauTtuku Poccum», a Takxe ycTaHaBIMBaeT
(xax MexaHW3M peaau3alyy IpsAMO YIIOMAHYTOTO
IIPUOPUTETA), YTO 0OA3aHHOCTH T'OCYAapPCTBA — CO3-
ZlaBaTh YCIOBUsA, CIIOCOOCTBYIOLIME BCECTOPOHHEMY
JYXOBHOMY, HDaBCTBEHHOMY, MHTEJUIEKTYaIbHOMY U
¢dr3nIecKOMy pa3BUTHIO eTel, BOCIIUTAHUIO B HUX
NIaTpUOTHU3Ma, TPaXKAAHCTBEHHOCTH 1 YBaXXEHUA K
cTapuInM; obecrieYnBaTh IPUOPUTET CEMEWHOTO BOC-
nuTanudA. [ocyzapcTBO, TaKUM 06pa3oM, 3aKpeIvIsieT
HallpaBJieHVe ¥ OCHOBBI BOCIIUTaHUSA U 00pa3oBaHUs.

KpomMme Toro, 3akperieH HOBBIMH A1 KOHCTUTYIU-
OHHOTO CTaTyca roCyZlapCTBa dJIEMEHT: «...6epeT Ha
cebs1 06513aHHOCTH POAUTENEH B OTHOIIEHUHN JIeTeH,
ocraBIuxcs 6e3 nmoneyeHus» (cT. 67.1).

PacmupeHs! ucKIOUNUTeNbHBIE ToTHOMOYNA De-
Jiepaiuu B chepe YCTAaHOBIEHNUS OCHOB (e/lepalbHOMN
TIOJIUTUKY U peepasbHbIX IPOrpaMM «B 06J1aCTH
roCyZlapCcTBEeHHOI'0, 5SKOHOMUYECKOI'0, S3KOJIOTMYeCKO-
ro, HayYHO-T€XHOJIOTUYEeCKOT0, COIIaIbHOT0, KY/b-
TYPHOTO U HaIlMOHAJbHOTO pa3BUTHA Poccuiickoil
depepanyiy... eIUHBIX IPABOBLIX OCHOB CHCTEMEI
3/IpaBOOXpaHEHN, CUCTEMBI BOCIIUTAHUA U 00pa3o-
BaHUA, B TOM YHCJIe HETPEPHIBHOTO 00pa30BaHUA»
(cT. 71); AeTanu3poBaHbl COBMECTHBIE ITIOTHOMOYMA
denepanny u ee CyOBEKTOB: «3aLIUTA CEMbH, MaTe-
PUHCTBA, OTIJOBCTBA U [IeTCTBA; 3alllUTa MHCTUTYTa
Opaka Kak cOr3a MY>KYMHBI U JKEHIIWHbI; CO3JaHue
YCI0BUY JJ1 JOCTOMHOTO BOCIIUTAHUSA JleTel B ce-
Mbe» (CT. 72).

JlonosHeHbl KOHCTUTYIIMOHHBIE ITOJTHOMOYHUA
IIpaButenscTBa Poccuy, BAuAOIME, HA B3IVIAL aB-
TOpa, Ha COZlep’KaHKe BOCITUTAHUA U 00pa30BaHUS:
«OCYILeCTBISAET Mephl, HallpaBJIeHHbIe Ha... opMU-
poBaHUe B 00IleCTBE OTBETCTBEHHOI'O OTHOLIEHU K
YKVBOTHBIM; CO3/IaeT YCIOBUA AJIA Pa3BUTHA CUCTEMBI
SKOJIOTUYECKOT0 00pa3oBaHUsA I'PaKAaH, BOCIUTAHUSA
9KOJIOTUYECKOU KYAbTYpEI» (CT. 114).

[To MHeHUIO aBTOpA, «KOHCTUTYL[MOHHBIN AU3aliH
Ha deZiepasbHOM YPOBHE IIO3BOJISET BBIAETUTD TPU
3azauu, chopMyIPOBaHHEIE B IIpoliecce KOHCTUTY-
nuroHHOU pedopmel 2020 r. g Poccutickoit Peze-
palum: co3ZlaHue YCIOBUH I YCTONYUBOIO 9KOHO-
MHYECKOI'0 pocTa CTpaHbl, co3JaHue YCIOBUH A1
MTOBBIIIEHUS 6JIaTOCOCTOSAHUSA IPAXKJaH, CO3aHue
YCI0BUH 711 B3aMHOTO JOBepUA rocyfapcrsa U
obrecTBa»’.

J1 pa3BUTHS 00IIEeCTBA U TOCYAAPCTBEHHOM CO-
[IMaJIbHO-3KOHOMMUYECKOH cdeprl, 10 MHEHUIO aBTO-
pa, Lesecoo6pasHoO BBIIETUTh 0COO0 B3aUMHOE /10-
Bepue rocyzapcrsa u obmecrsa (ct. 75.1), KoTopoe
cleAyeT paccMaTpUBaTh B CUCTEMHOM €JUHCTBE C
TaKMMU HOBeJIZIaMU, KaK «3KOHOMMWYecKas, [T0I1-

8 Komaposa B. B. TeopeTuyeckume 0CHOBbI yCTOMYMBOrO pa3enTus B pabotax 0. E. KytaduHa // KoHcTUTyumMOHHOE U MyHU-

uunansHoe npaso. 2022. N° 7. C. 4—8.
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THUYeCKas U COIMaIbHasA COMUAAPHOCTD», «COMUAD-
HOCTb IIOKOJIEHUI», «[IPeeMCTBEHHOCTD B pa3BUTUU
PoccuiicKoro rocyiapcTBa», «<ACTOPUYECKU CIOKHUB-
IIeecsi TOCyZapCTBEHHOE eZITHCTBO», «TPAKAAHCKUM
MMUP U COTJIaCHE B CTPaHe», BIIEPBbhIE 3aKpeIIEHHOe
Ha KOHCTUTYIIMIOHHOM YPOBHE «TpajkJaHCKoe 0b1iie-
CTBO» U KaK CPEJICTBO IOCTHKEHUSA KOHCTUTYIIMOH-
HBIX IeJieli B chepe colnaabHO-95KOHOMUYECKOT —
«coasbHOe MapTHepcTBO» (CT. 75.1).

CHCTeMHOCTDb BOCIIPUATUS 06yCIOBIEHA €TUH-
CTBOM IieJieli ¥ B3auMOOGYCIOBIEHHOCTHIO B UX JI0-
CTYDKEHUU: PA3JINYHbIE BUZBI COTUAAPHOCTH (3KOHO-
MuYecKas, IOJUTHYECKas U COIUaabHasA COMUAap-
HOCTb, COTUZIAPHOCTH TIOKOJIEHHIT) 06eCcTIeYnBaioT
B3aUMHOE JIOBEpHE B 00OITIECTBE MEXKY €ro WieHaMH,
ob1ItecTBa ¥ TOCyZIapCTBa, TPAXK/JaH U OPTaHoB ITy-
GJIMYHOM BIacTH. MICTOpUYECKU CJIOKHUBIIIEECS TO-
CyZlapCTBEHHOE €IMHCTBO JIODKHO CTaTh OCHOBOM
2t obecriedeHns rpaykJaHCKOTO MUPa U COTIacus B
CTpaHe, TPEEMCTBEHHOCTH B Pa3BUTUU PoccuiicKoro
TOCYZIapCTBa, YTO B COBOKYITHOCTHU TaKXKe TOIKHO
6BITH OCHOBOM B3aMMHOTO ZIOBEPUsA rOCyZlapcTBa U
obiecTBa.

KOHCTUTYIIMOHHBIE TIOTIPABKU OTYACTH OBLIH TIPH-
3BaHBI IPEO/I0JIETh UMeoleecs HeloBepyre o01e-
CTBA K BJIaCTH, PENINUTH BEI3BaHHBIE SKOHOMUYECKU-
MU CAaHKUIHSMU, TTOCIEACTBUAMY MTaHAEMUU OCTPHIE
BOIPOCHI. [ToMUTUYECKOH BOJY OBIBAET HEAOCTATOY-
HO, el ZIOJDKHBI COITyTCTBOBATh GUHAHCOBO-3KOHO-
MHUYECKHE BO3MOXKHOCTH.

KOHCTUTYIIMOHHbBIE 005I3aHHOCTH TOCyAapCTBa B
COLIMATbHO-OKOHOMUYECKOT cdepe, MOSBUBIINECT B
mporiecce KOHCTUTYITMOHHOM pedopMbl, 6e3yCcIoB-
HO, TOJIXKHBI PEATTM30BbIBATHCSA U 00EeCTIeunBaThCs,
HO 06beM 3aBUCHUT OT PUHAHCOBO-IKOHOMUIECKUX
BO3MOXKHOCTEN roCyIJapCTBa Ha COOTBETCTBYIOIIEM
JTarle ero pa3BUTHUS, KaK HEOJHOKPATHO YKa3bIBaJ B
CBOUWX IPaBOBBIX mo3uiusax Korncturymonnsiii Cyz
Poccun. 3To, HECOMHEHHO, TIpobieMa, KOTopast oJ-
pBIBaET ZloBepue 0b61iecTBa K BiaacTu. ObIensBecT-
HO, 4TO 6e3 ZIoBepus U MOAAEPIKKU TPaKJaH MOTYT
OBITH He peaJM30BaHHBI CAMbIE TTePEIOBhIE UEH.

JloBepuie TpaZUITMOHHO ABJIAETCA OTHUM U3 KJTIO-
YeBBIX IPUHIIUIIOB PeaTN3al[uy B3aUMOZENCTBUS B
06011 cpese. TEpMUH «IO0BEPHE» UCIIONIb30BAJICS
Ha KOHCTUTYI[MOHHOM YPOBHE B IIPOIIECCE OIEHKU
JeSITeTbHOCTY OpraHaMU TOCYZIapCTBEHHOM BIACTH U
paccMaTpuBaIcs KaK OCHOBA I TPOLeyPhI J0CPOY-
HOTO TIpeKpalleHus MoJTHOMoYu# [IpaBuUTENbCTBA
Poccutickoit ®ezseparium.

[To HamreMy MHEHMUIO, «II0CJIe KOHCTUTYIIHOH-
HOU peOpMBI B YaCTH HUCIIOJIb30BAHUA TEPMHUHA
“moBepue” mMpousollia cCMeHa KOHCTUTYLIMOHHON
MeTO/I0JIOTUY B KOHCTUTYLIMOHHOM 3aKpeIlJIeHU!
MeXaHM3Ma peajn3alui — MOABWINCH OTpacieBble
MeXaHU3MBI, BEIpa3uBIINecsd B CPOKaX, OrpaHN4YeHN-
AX U YyCTAHOBJIEHUH YETKUX 00513aHHOCTEH CyOHEKTOB
peanuzanum»’,

«B mpouecce KOHCTUTYIIMOHHOM pedopmel 2020 T.
B KoHcrutytnuu Poccuiickoit @esepaliiu npousonia
CMeHa apaZurMel UCIONIb30BaHUA TEPMHUHA, YTO
MO>KHO OLIEHUTD KaK OTBET Ha COBpeMeHHbIE BBI30BHI,
CTOAIIYE TIepes] FOCyAapcTBOM U ob1ecTBoM. [Iprume-
POM CMeHBI KOHCTUTYI[OHHOM MeTOZ0JIOTHU MOKET
cTaTh HOBadA cTaTha 75.1 Konctutynuu Poccun, B
KOTOPOY B ITOJTHOM Mepe IPOoABJAeTCA OTpacjieBoi
METO/| PETYIMPOBAHUA TIPEMETa»".

[Tpousonuia ;MHAMUKA: paclIvpeH CyObeKTHBIN
COCTaB — B3aMMHOE JI0OBEPHE rOCyapCcTBa U 001Ie-
CTBa; OHO 3aKpeIlIeHO KakK 11eJIb IIPU IOCTaHOBKe Ha
OZIUH YPOBEHb KaTeropuil «yCTONUNBBIN SKOHOMU-
YeCKUH POCT CTpaHbl», «IIOBHIIIEHNE 6I1aroCcoCTOs-
HUA rpaXkJaH» U «B3aUMHOe loBepHe rocyAapcraa
U 00IIecTBa»; yKa3aHbsl GOPMBI M MEXaHU3MBbI UX
JOCTIDKEHUA.

OTMeTHM, YTO U A0 KOHCTUTYIIMIOHHOMN pedOpMEI
2020 1. TepMUH «IOoBepHe» H6ojiee MUPOKO, YeM B
KOHCTUTYLIMOHHOM TeKcTe $eZepaJbHOr0 YPOBHS,
«HICIIOJIb30BAJICS B KOHCTUTYIUAX U yCTaBax CyO'h-
€KTOB: KaK IIeJIb ¥ CPEJCTBO Pa3BUTHS OOLIECTBA U
JIeATeTbHOCTH OPTaHOB BIACTU CyObeKTa»’.

Tak, B ycTaBax [IpuMopckoro kpas u bpsaHckoit
obsacTu B mpeaMOyJsie KOCBEHHO 3aKPeIUIAeTCs Ieb
HOPMAaTHUBHOT'O PEryINPOBAHUA: «...YKPEIUIAd CO-
miacue, foBepue U B3aMOIIOHUMAaHUe...». TakuM
06pa3oM, He TOIBKO 3aKPeIUIIETCA Le/Ib — J0BEPUE,
HO Y KOHCTaTUPyeTCA HaJIu4re TaKOBOI'0, 4YTO BAXKHO,
IIOCKOJIBKY MeXaHHU3M YKpeIUIeHUA yKe CyI[eCTBYIO-
1ero ¥ MexXaHU3M JI0CTIDKEeHHUA HeCyl[eCTBYIOIIero
KapZWHaJIbHO pa3IndaroTce.

[TpsaMoe ykasaHue LieJu — JOBepusa — BBIABIIE-
HO B ycTaBax AMypcCKoOl, BopoHexcKoi, MIpKyTcKoi
1 HoBropozcko# obacTeil: «...CTpeMsCh 3aKpe-
[IUTh... JOBEpHE U B3aMOIIOHUMaHUe... IpUHUMaeT
Yeras...».

B YcraBe IICKOBCKOM 06/1aCTH 0BEpYE 3aKPETUIA-
eTcsd KaK Cpe/iICTBO JOCTYDKEHHUA 1efu, Ie 1ieJb —
«CO3/aTh IPaBOBbIE OCHOBHI /11 BCECTOPOHHET'0
pasButus [ICKOBCKO# 06;1acTH KaK paBHOIIPABHOT'O
cybpekTa B cocraBe Poccuiickoii ®ezeparuu u obe-

* Komaposa B. B. [loBepwve Kak 3N€MEHT COLManbHO-3KOHOMUYECKNX NMpeobpasoBaHnii — KOHCTUTYLLMOHHO-NPaBoBbIe
acnekTbl // MpaBo v 06LeCcTBO B 3M0Xy COLMaNbHO-3KOHOMUYeckux npeobpasosaHuin XXI Beka: onbiT Poccuu, EC, CLUA
n Kutas : konn. moHorpadus. K 90-netuio Yuusepcuteta umenn 0.E. Kytaduna (MIHOA). Cepus : AkTyansHble npobieMs
3apybexHoro n poccuiickoro npasa / nog obut. pen. B. B. Bnaxeesa, M. A. Eroposoit. M., 2021. C. 47—59.

5 KomapoBa B. B. [loBepue Kak 31e€MeHT coLManbHO-3KOHOMUYECKMX Npeobpa3oBaHnil — KOHCTUTYLLMOHHO-TNPaBOBbIE

acnekThl.

¢ Komaposa B. B. KOHCTUTYLLMOHHO-NpPaBOBas AOKTPUHA «[0BEPUS» B HAy4yHOU WwKone «LlIkona poccuinckoro KOHCTUTY-
unoHanmama» // BectHuk Yuusepcuteta umenn O.E. Kytaduna (MITHOA). 2022. N2 6. C. 29—38.
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CIIEYUTH IIPaBa U CBOOO/BI YeJIOBEKA U IPAXK/IAHUHA»,
a CpeZicTBO — JJ0BepUe — YIIOMHHAaeTcsa HapaBHe C
WHBIMU CpeiCTBAMH, TAKUMHU KaK «B3alMOIIOHNMa-
HUe, IPOABJIeHNe YBaXXeHUA K UCTOPUYECKUM Tpa-
auIusaM ApeBHel [IckoBCcKo 3eMitu, ABISAOIIENCS
HEOTheMJIEMOM YaCThI0 NCTOPUYECKU CJIOKUBIIETOCT
POCCHIICKOTO rocyapcTBay .

OmnyaroTes U cyObeKTH IoBepUsi: B AMYPCKOH
obJiacTy 3TO I0BEpHeE NMPOXKUBAOLIEro Hapozga Poc-
cutickoit ezpeparny; B Boponexxckoi, IpkyTckoit u
HoBropozckoii 06;1acTsax — 0BEpUe B COOTBETCTBY-
tomieM cy6rekTe Pepeparyiy.

JoBepue B cucTeMe IyOJIHUYHOTO IIpe/CTaBU-
TeJbCTBA (3aKpeIvieHre KaK LeTl paboThsl OPraHoB
BJIACTH, BKJIIOYEHME B TEKCT IIPUCATH, 3aKpeIUIeHre
OCHOBAHMEM OTBETCTBEHHOCTH BBIOOPHBIX JIULL IIy-
GJIMYHOM BIACTH U ZIp.) ¥ €r0 HOPMaTUBHOE 3aKpe-
mwieHue A. H. KOKoToB cipaBezivBoO HasBam «QyH-
JaMeHTaJIbHOU MeXoTpacjieBoil HOpMaTUBHON MO-
ZieJIbI0, 0ObeKTUBUPYIOLIE J0Bepre B OTHOIIEHUAX
BJIACTH ¥ OBIIECTBa»".

JloBepue K BJaCTH, II0 MHEHHUIO aBTOpa, — «Tpa-
JWIVIOHHAA IIeHHOCTb U CerofiHA 3aKpeIlieHa KOHCTH-
TYLIMOHHO — BeZlb UMEHHO OHa, B/IaCTh, €e CUCTEMA,
opsAZ0OK GOPMUPOBAHUS M IOTHOMOYHSA YIPEK/IeHbI
IIPUHATON Ha BCeHAapOAHOM roslocoBaHUU KOHCTUTY-
uueli Poccun. HecMoTps Ha 3T0, KpU3UC JOBEPUA K
BJIaCTH B COBpeMeHHO¥ Poccuu oyeBuzieH U TpeOby-
€T He TOJbKO HayYHOI'O OCMBICIIEHUA IIPUYMH, HO U
CTpaTeruu IpeozoeHus 3Toro kpusuca. Ha cospe-
MEHHOM 3Talle pa3BUTHUA POCCUICKOTO 0b1iecTBa
Heo6X0oAMMO GOPMUPOBAHUE «HIEOTOTUH TOBEPHUI»,
IZie 1oBepre OyZieT BRICTYIIATh KJIIOUEBBIM PECYPCOM
PasBUTUA, B TOM YMCJIe MHOTONIaPTUHHOM CUCTEMEL,
ABJIAACH 3aJIOTOM €JMHCTBA B3aNMOZAEH CTBYIOIINX
CyOBEKTOB> .

TpaHcpopmanys 1 paciinpeHre KOHCTUTYIIIOH-
HBIX OCHOB O0IIIeCTBEHHOT'O Pa3BUTHS HAIIPABJIEHBI
Ha HallMOHAJIBbHYIO, POCCUNCKYIO, TOCYZJlapPCTBEHHYIO
UAEHTUYHOCTD, €€ YKpeIlJIeHHe U NHCTUTYIIMOHA-
JIN3aLMUIo.

Besyci0BHYIO IOAAEPKKY MOIy4aoT KOHCTUTY-
LIMOHHBIE HOBEJLTHL B chepe HAIlMOHAIbHOHN H/eH-
TUYHOCTH, GQaKTUIECKH HALMOHAIBbHOU NEe0I0TH,
KOHCTUTYILIOHHO 3aKpeIJIeHHO! B KauyeCTBe HOBBIX
LIeHHOCTeN poccuiickoro obmectBa. [1o MHEHUIO
cyapu KorcruryumonHoro Cyza P® npodeccopa
A. H. KokoToBa, «HallnoOHaIbHasA roCcyapCTBeHHAA
UZI€0JIOTHA CIIY>KUT BOBJIEUEHUIO JIFOZIeli B BeINKUe
Ziesia ¥ IOMOTaeT Pa3JIoKUTh 3Ty pabOTy Ha 3HAYU-

TeJIbHOE YKCJIO MIOKOJIEHUH, 06ecrieqnBast mpeeM-
CTBEHHOCTD YCWINI TOCIEHUX, C TEM YTOOBI KaXKj0€e
[IOKOJIeHHe ITPOXOZAUIIO CBOM OTPe30K IyTH, OIINPasACh
Ha cZleIaHHOe 10 Hero U 3a00TACh O TOM, YTO OHO
repeziacT moToMKam» .

[To HaneMy MHEHMUIO, COMUJAapHOCTD MOKOJIeHNH
CTaHeT He TOJBKO IIPUHIIUIIOM ITOCTPOEHUA IIeHCH-
OHHOU cucTeMB! (KaK 3aKpeIlyIeHO B CeroAHANTHEM
TekcTe KoHctuTynuu Poccun), a «1ipeeMCTBEHHOCTh»
OyZieT POSABJATHCSA HE TOJIBKO «B pa3BUTUU Poccuii-
CKOT'0 TOCyZapCTBa».

Obuiepoccuiickas KyJabTypHas UAEHTUYHOCTb,
JOKTPUHY KOTOPOU IIPeZCTOUT BEIPAbOTATh U CHUCTe-
MaTHU3UpPOBaTh, JOKHA OTpakaTh YHUBEPCATIbHbIE
collaybHbIe [IeHHOCTH, CJIOKUBIINEC B IIpoljecce
0011[ero MCTOPUYECKOT'O PA3BUTHUS MHOTOHAIIUO-
HaJIBHOTO Hapoza cTpaHbl. OueBUiHA B3aUMOCBA3b
0061IepOCCUIICKOM KYIBTYPHOM UAEHTHYHOCTH C KOH-
CTUTYLIMOHHOU WIEHTUYHOCTBIO FOCyjapcTBa — IIpU-
3HAHHOM M IPUHATON 00111eCTBOM KOHCTUTYIIIOHHON
MoZeny, uMelolel crenudrKy HalMOHAIbHOTO pas-
BUTHSA U [IPABOBBIE 0COOEHHOCTH.

Hosoe npourenue ct. 2 Konctutynuuu Poccuu Bu-
AUTCA B KOHCTUTYIIHOHHOM 3aKpeIIeHUU «OTBeT-
CTBEHHOT'O OTHOIIEHHA K CBOEMY 3/J0POBbI0» — 3TO
MIEPBBIH Iar K Cy6ObeKTUBHOM 0053aHHOCTH TPAXKAAH
Gepeyb CBOE 3710pOBbe, 3aKpeIUIeHHE «00IIeCTBEH-
HOT'0 3/I0POBbSI».

B Konctutyniuu Poccuu geTaansnpoBaHbl CO-
BMeCTHbIe oTHoOMouns Pesepanuu u ee cyObek-
TOB: «...COXpaHEHMe U YKpeIUIeHHe 00IeCTBEHHOTO
3[10pOBb4, CO37laHNE YCIOBUH /I BeZleHU:A 3J0pOBOT0
obpasa Xu3HH, GOPMHUPOBAHUSA KYJIbTYPHI OTBET-
CTBEHHOI'0 OTHOIIEHUA rpakZiaH K CBOEMY 3710pO-
BbIO» (CT. 72).

OTU KOHCTUTYIIMOHHBIE IIONIPaBKU Npe/CTaBIA-
I0TCA IaroM K MOZIepHU3aIUH CYLeCTBYIOIIUX OCHOB
oburecTBa Poccru — MOCPEACTBOM 3aKpeIUIeHUs
He TOJIBKO NIPaBOBOM WJeH-11e/I1, HO ¥ OCHOBBI 1A
B3BELIEHHOT0, JIOKTPUHAIBHO BEIPAOOTAHHOT'O JIO-
TUYHOI'0O MeXaHu3Ma ee peanusanuu. OZHaxko Npu-
CYTCTBYIOT U HEKOTOpEHIe OIlaceHUA: KaK OTpacieBoi
3aKOHOZATeJIb ee peasnsyeT, OyeT I CUCTEMHON
U JIOTUYECKU 3aBeplIeHHOH OyayIiias npaBoBas
MOZeb.

B 3axItoueHre OTMETHM, YTO MBI XKUBEM B TO Bpe-
M, KoT/Zla HoBas MOZiesTb elrle He IIOCTPOeHa, HO CTa-
pas yKe TpebyeT CylecTBeHHOM MOZepHU3aUU. JTO
BpeMs /I HayYHOH IPOpabOTKH, y4eTa BCEBO3MOXK-
HBIX PUCKOB, BLICTPauBaHUA TPAaeKTOPUU Pa3BUTUA

7 Yctag lMNckosckoit o6nactu ot 12.04.2001 N2 1-Y (npuHat Mckosckum obnactHbiM Cobpanunem genyTatos 29.03.2001, pen.

ot 07.04.2023) // Ty6epHckme BemoMoctu. 18.04.2001 N2 11,

8 Kokoros A. H. [losepue. Hegosepwue. Mpaeo. M. : OpuncTs, 2004. C. 141.
? Komaposa B. B. KOHCTUTYLLMOHHO-NpPaBOBas AOKTPUHA «[L0BEPUS» B HAy4yHOU WwKone «LlIkona poccuinckoro KOHCTUTY-

LMOHaNn3Ma».

10 Kokotos A. H. KoHcTutyums Poccmun 1993 roga kak npaBosas oCHoBa BbiGopa cTpaHoi LusunmsosaHHoro nytu // Kou-

CTUTYLMOHHOE N MyHuuMnanbHoe npaso. 2018. N2 12. C. 6.
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061LeCTBO CKBO3b NPU3My KOHCTUTYLIMOHHOTO 3aKOHOAATENbCTBA Poccum u Kutas

Ha bmmkatimee Oyzymiee. CucTeMa YHUBEPCAIbHBIX
IleHHOCTe#, UX 6aTaHC — BOT KOHCTUTYI[MOHHAA OC-
HOBA KaK /i yIIpaB/isgeMoro 6yAyiiero, Tak u st
YCTOMYHMBOTO pa3BUTHsA OOIIECTBA U FOCYAaPCTBa.
BBI30BBI M YTPO3BI CTABST II0OAMbHbIE 334U,
KOTOpbIe rOCyZjapCTBa 3a4acTylo He MOTYT HaJleKa-

MM 06pa3oM PeNTuTh, — TPeOYIOTCA KOHCOMUATIHS
CWJI ¥ BOBMOXKHOCTEMN HE TOJBKO CAMHUX T'OCYZapCTB,
HO CWJI BHYTPHU TOCYZapCTBa: UHAUBUAYAIBHBIX U
KOJIIEKTUBHBIX CYO'hEKTOB IPaXKAaHCKOTO ObIIeCTBa,
peayu3arysa KOHCTUTYIIMOHHO 3aKPeIUIEHHBIX Tieiel
" 3a7a4.
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AnHOmauus. B cmamve nokasaxo, umo 8 yca08uUsix NpednpuHuUMaemblx poccutickum obuecmaom
NoONbIMOK NPeodoieHUsL KPUSUCHO20 COCMOSIHUSL OCHOBHASL POJib omeodumcst zocydapcmsy. Tocy-
dapcmeo, 8358 HA BOOPYJiceHUe Memo0 npogedeHUss NPeobPa308aHUIL «C8epXy», NOCMABUNO0 3a0aUll
803p0JCOEHUSL HAUUOHAILHBLX UeHHOCM ell, YKpenyieHUs. eOUHCMBA 8Ce20 COULYMA HA NPOCMPAHcmee
20cydapcmaa, akmusu3ayli IKOHOMUUECKO20 POCMA HA 0CHOBe ULUPOKO20 8HeOpeHUs UHHO8AUUlL,
N08bLULEHUS POSIU HAUUOHABHOLL KYIbNYPblL U HAUUOHATbHO20 0yXd.

Asmop 060CHOBAHHO NOKA3blEAeN, Umo GopMoll yesienondzaHus dessmesibHOCMU 20Cy0apcmea no
peanusayuu 3a0ay 20cy0apcmeeHH020 CMpouUmeibemeda 8asemcst OpueHmays Ha 00CMmudyceHue
HAYUOHAbHBLX UHMEPeco8 KaK UHMe2PANIbHOL NO 3HAUUMOCMU U CeKMpY Peaniu3yemblx yeHHocmell
ycmanosku, ompaxcarouell 2rybuUHHble cmpamezuueckile UHmMepecsl bovwuHcmaa obwecmea. Ilpu
3IMOM cama Muccus 20cy0apcmed 8bLCnyndem nokKasameem CneneHu pearu3ayull HAYUOHAIbHbIX
UHMepecos.

Asmop nokasan, 4mo onpedessitouLyto posib 0151 00NHCHOU Keanudukayuu uHmepecos 20cydapcmsa
Kax 6a3068020 NOHAMUS HACMOSIUE20 UCCTIe008AHUS Uzpdem NOHAMUe «NyOIUUHbLL UHMepec» KaK
npomueocmosiujee UHbLM 2DYNNAmM UHMepecos, KOmopble MONCHO 0606WUMb 8 NOHAMUL «UACTHbLe
UHMepechL».

Kntouesvle cnosa: HAUUOHAIbHbLE LHMeEPeChL, 20CY0apCmMeeHHOCMb, NyOAUUHble UHMepechl, Hacm-
Hble UHMepecyL.

Abstract. The article shows that in the context of attempts by Russian society to overcome the crisis,
the main role is assigned to the state. The state, adopting the method of carrying out transformations
«from above», set the task of reviving national values, strengthening the unity of the entire society in
the space of the state, activating economic growth based on widespread innovation, increasing the role
of national culture and national spirit.

The author justifiably shows that the form of goal-setting of the state’s activities for the implementation
of state-building tasks is a guideline for achieving national interests as an integral installation in terms
of importance and range of realized values, reflecting the deep strategic interests of the majority of
society. At the same time, the mission of the state itself acts as an indicator of the degree of realization
of national interests.

The author has shown that the defining role for the proper qualification of the interests of the state as
the basic concept of this study is played by the concept of «public interest» as opposed to other groups
of interests that can be summarized in the concept of «private interests».

Keywords: national interests, statehood, public interests, private interests.
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OHATHE HallMOHAJIbHBIX NHTEPECOB J0Iroe Bpe-

M, KaK HU CTPaHHO, B OT€YeCTBeHHOH uTepa-
TYPe UCII0Ib30BaIOCh PeAKO. Kak ObI 10 yMOT4aHUIO
ryMaHUTapHas HayKa He BBOAWJIA €r0 B 0O0POT, I10-
CKOJIbKY B 3TOM CJIydae JIOTHKA PacCy>kJeHUA BBIHY-
»KZana 6B aBTOpa UCC/IeZI0OBAaHUSA JeJIaTh BHIBOJ, 00
yMaJIeHUM HalluOHa/IbHBIX UHTEPECOB B CTPaHe II0
IIPUYMHE HETOTOBHOCTH T'OCYZapCcTBa 00eceynBaTh
Yx peanuzanuio. Tem 6osiee 3TO TPYyAHO OBLIO eIaTh
IIpY OQUIMATBHOM I'OCIIOZACTBE B CTPaHe W/EONIOTUN
BXOXK/JeHUA Poccuu B cCTEMY II06aTU3al[OHHBIX
OTHOIIEHUH, YTO HUBEJIMPOBAJIO MOMBITKY 0OPaTUTh-
4 K 3al[{Te HalllOHAJIbHbBIX UHTEPEeCOB.

U Tonbko HaumHasg ¢ 2020 1., T.e. coBceM HeZIlaBHO,
3TO MTOHATHE MTOJIYYMIIO JIETUTUMHOCTD Ha 0pULIHah-
HOM ypoBHe. Bo MHOTOM Tako# ¢pakT 06ycI0BIeH
HasnyueM pobsieM B chepe myOIMIHO-TPABOBBIX
OTHOIIIEHUH, YTO COIIPOBOXKAAETCA TIOMCKaMHU OITU-
Mu3anuy GyHKIIMOHHNPOBAHUA TOCyapCcTBa B yCIIO-
BUAX POCTA 3HAYUMOCTH CyOBEKTUBHOTO GaKTOPA,
U IIpeX/ie BCEero MOoBHIIIIeHHeM YPOBHA COIIHANTbHOMN
aKTUBHOCTH IIPAKTUYECKU BCEX CJIOEB OOIECTBA.

CocTosiHUeE YCIOBUM XKU3HU COLIyMa, yXyZlle-
HMe IIoKasaTesel )KM3HM MHOTHX JIfoZlell ¥ caM XOZ,
BpeMEeHH CIIoCOOCTBOBAIY NTEPeOLieHKe 1EHHOCTEHN U
MIOSIBJIEHUIO HOBBIX 3aIIPOCOB M OTPEOHOCTEN Y pa-
CTYyILlero KoJIM4ecTBeHHO HaceneHuA. CiieiyeT UMeThb
B BUJY: TIpeX/ie YeM HauMHaITCA U3MeHeHUA Ha Op-
raHU3anVOHHOM YPOBHeE TOCyZapcTBa U 0011ecTBa,
BKJIIOYasA roCyAapCTBEHHYIO NTOJIUTUKY, IIpeBapy-
TeJIbHO Beeraa popMupyercss HoBasi cucTeMa MHEHUH
Y LIEHHOCTEH B FOCIIOZACTBYIOIIEM O0IIIECTBEHHOM CO-
3HaHUU. VIMeHHO 5TH IPU3HaKU CIOKWINCH B Poccuu
3a [oc/IelHYE TOABl. BHEITHUM TOTYKOM A1 Gpop-
MUPOBaHUA HOBOT'O KaueCcTBa CO3HAHUSA 001IecTBa

HaumoHanbHble MHTEPECHI KAK 0CHOBA rOCYAapCTBEHHOCTH

CTaJI POCT Yyrpo3 6e30MMacHOCTH BCETO COIyMa KaK
€[IMHOTO 1IeJIOCTHOTO 06pa3oBaHUs .

C y4eToM HayaBIIMXCA IpolieccoB Poccus 3aBep-
IIWIa, O CYyTH, OTKa3 OT TOCIIOZCTBA INbepainu3Ma,
HalleJIeHHOTO Ha Bceoburyto rmobanusanuio. Bech
9TOT II€PHOZ, 3aHAI BpeMs OT lepecTporKu 1985 .
710 2020 r.*> I'TOroMm €Tajo To, 4TO CTpaHa IpHILIa
K OTpUIlaTeJbHBIM pe3yabTaTaM, BKJIouasd I0Teplo
€ZITHOT'O 11eJI0OCTHOT'0 FOCyZlapCTBa, B COCTaBe KOTO-
poro 6su1a cama Poccus, 1 epelnia K HOBOH «Iiepe-
CTpO¥iKe», 33la91 KOTOPOH ellje 10 KOHIIA He chop-
MYJIIPOBaHbI’, HO yKe 0603HAaYeHbI [[EHHOCTHBIE
OPUEHTHPHI NTPeACTOALNX U3MEeHEeHU.

Haw e1rie mpezicTouT HaWTH 7151 Poccuu cBOo 00-
HOBJIEHHYIO UI€HTUYHOCTb, HAYYUTHCS [10-HOBOMY
HCII0Jb30BaTh B HAIlMOHANbHBIX UHTEpEcax CBOU
KoJIOCCaJbHEIE YeoBeuecKue, ChIpbeBhle, 9KOHO-
MUUYecKue U MHble pecypchl. Ha ypoBHe Teopuu U
peaybHOM MOMUTHKM ellle IPeCTOUT BBIACHUTD CYIII-
HOCTb ¥ 0COOEHHOCTY NIPOSIBIEHUS HAlIMOHATBHBIX
HMHTEpecoB B YCIOBUAX COBpeMeHHoH Poccuu. BaxxHo
y4eCTb, YTO NIpeXXHUI BapHaHT I1IepeCTPOHKYU CTpaHa
OCYIIECTBJIsAIA TIPH MOTYAIMBOM y4acTHH Macc’, a
a/uTa, KoTopas 6bUIa Halje/leHa IPOTHB HallMOHAJIb-
HBIX MHTEPECOB, ObLTa ee IIaBHbIM BBITOJOIIPHOOpE-
TaTeneM.

B oTindme oT npouuioro nepruoza, HayasIlaacsa
«JIepecTpoliKa» peaJbHO HalleJeHa Ha peaanu3aliiio
HaIlMOHAJbHBIX MHTEPECOB IIPHU pacTyllel NogAepK-
Ke HacesieHUsA. OCOOEHHOCTh CUTYALIUH 3aKII09AETCs
B TOM, YTO CaM¥ Ipeo6pa3oBaHuUsA OCYLIECTBIAIOTCSA
CBEPXY, HO CTeleHb UX YCKOPeHU: OIIpe/ie/IeTCs CTe-
TIeHbIO NOA/IePXKKH WIN COIIPOTHUBICHUA Pa3INYHbBIX
3JIEMEHTOB BCETO OCTAIBHOTO 0bmecTBa’. K coxa-
JIEHUIO, ellle HepeZIKY CIy4au, Korzaa npu ¢popmaib-

' Mbl cornacHbl ¢ MHeHneM A. A. BorgaHoBa, KOTOpbI YCTOMYMBOCTbL COLMANbHOM CUCTEMbI CBA3bIBAN CO CTEMEHbLIO ee
opraHunsoBaHHoCTW. Tak, NnpuMeHnTenbHo K [lpeBHeMy PuMy oH nucan: «Benunuanwee oblecTtso npeBHocTn — PumMckas
nMnepus — 6bino paspyLleHo BOEHHbIMU CUAaMK, ropasfo MeHbLUMMU, YeM Te, KOTopble 0HO MHOTo pa3 nobexpano.
M ncTopuku cxoaaTca Ha TOM, YTo NPUYMHON bblna BHYTPEeHHSS Ae30praHn3anms, Bbi3aBaHHas NapasnTMyeckuM Bbipo-
xfeHneM cBoboAHbIX KNAccoB, T.e. TeX, KOTopble, COBCTBEHHO, U cocTaBNsANn ApeBHee obuecTBo... [lapasuTnyeckoe
e BblpOXAeHMe NpeacTaBnseT UMEHHO pe3ynbTaT JOroro nepeBeca yCBOEHWUS SHEPrUKU Haf, ee YMeHbLUEHHbIMY 3a-
Tpatamu — Haunbonee HebnaronpuUATHbIN 419 XWU3HW Cyyail nonoxutensHoro noabopas» (borgaros A. A. TexTonorus:
BceobLlan OpraHn3aLMoHHan Hayka : B 2 KH. : KH. 1/ peaxon. J1. W. ABankuH (oTB. pef.) v ap. ; OTaeneHune 3KoHOMUKM
AH CCCP. NH-T skoHoMmukm AH CCCP. M. : 3koHomuka, 1989. C. 213).

2 B 2020 r. cocTosinacb KOHCTUTYLMOHHas pedopmMa, KoTopas bbina HanpasieHa Ha co3aaHue B cTpaHe 6a30BbIX OCHOB
yKpenieHus HaLMoHanbHoro rocyfapcTea, pa3BmuTue LLEHHOCTHbLIX 0pMeHTUPOB NpeobpasoBaHus obLiecTBa Ha Havanax
couManbHoN cnpaBefNnBOCTM M FaPMOHUYHOIO CyLLLeCTBOBAHMS colMyMa. B yacTHOCTH, NpegycMOTPeHO ycuneHue Mep
3aLUWTbI COLMANbLHOro cTaTyca rpaXpaaH B COBOKYMHOCTM C pa3BUTMEM rocyjapCTBEHHON COLManbHOM, 3KOHOMUYECKOW,
KyNbTYpPHOM MOAUTUKM rocyAapcTaa.

3 06 oTCyTCTBUM y rocynapcTBa YeTKUX OPUEHTUPOB CBOero byayluero, a paBHO M YeTKOWN roCyapCcTBEHHON uaeo-
noruu rosoputca B KoHuenuum poccuitckont rocygapcteedHoctu (URL: https://www.vedomosti.ru/society/
articles/2023/08/25/991828-vuzovskii-kurs-osnovi-rossiiskoi-gosudarstvennosti-budet-otlichatsya-dlya-gumanitariev-
i-tehnarei?utm_campaign=newspaper_25_8_2023&utm_medium=email&utm_source=vedomosti).

* 370 0bbsicHsAETCH yCTanocTbio 06LLLeCcTBa OT NMPEXHEro NCEBAOCOLMANM3Ma U BEPOii B 0bellaHWs BNACTb UMYLLMX, 4TO B
ycnoBusaX peIHOYHOMO obLlecTBa XU3Hb byaeT kak Ha 3anage.

5 Haubonee 3aMeTHbIMU Clly4asiMU OCYLLECTBUTb peBosiloLmMio cBepxy bbinu pedopmbl BricMapka B lepMaHimn u pedopMbi
CronbinuHa B Poccuun. CM.: Cronbinun [1. A. TporpaMma pedpopM : LOKYMeHTbl U MaTepuansl : B 2 T. 2-e U3g., ctep. M. :

Poccnsn, 2011. T. 1 : Poccuidickuin roc. uctopuyeckmin apxus / nog obuy. peg. M. A. Moxwuraino.
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KOHCTUTYLIMOHHOE CTPOUTENIbCTBO

HOM COIVIaCHH C lepeMeHaMH, cpeJid HeKOTOPBIX
KPYTOB PYKOBOZSAIIEH 3JIUTHI HaOI0AAeTCs CKPBITOE
npoTuBoAEelcTBre UMP. B cTpaHe ele coxpaHseTcs
CJIMIIKOM CHJIbHAS MPOCJIOHKa 0bIecTBa, KOTOpast
rOTOBA IOBEPHYTH BCIATh IIO3UTHUBHBIE ITPOLIECCHI
Ipeo6pa30oBaHUIA WM XOTS ObI OCTAHOBUTD UX B CBO-
X UHTepecax.

[ToaTOMY, YTOOBI IOJIYYUTD HY>KHBIE OOIIECTBY
pesysbTaTHl, ciaefyeT 3aKpeluTh pacTyllee eInuH-
CTBO HapoOZOB U COLIMATIbHBIX c10eB Poccuu, moa-
Zilep>aTh BO3pOXKJaeMylo JyXOBHOCTb Hapoza, Io-
CTPOUTH CIIpaBeJINBYI0 SKOHOMUKY, CO3AaTh TaKUe
IIpaBOBble MEXaHU3MBbI, KOTOPbIe MOIJI OBI 001IME
TIpe/iCTaBlAeHNA U [JeHHOCTH HallMOHA/IbHBIX MHTe-
pecoB TpaHCPOPMHUPOBATEH B KOHKPETHBIE YCTAHOBKU
LiesleTioflaraHuA, U B IIepBYIO o4epesb [ OpTaHoOB
BJIACTH, IOBBICUTD JJI1 HUX pPealbHYI0 OTBETCTBEH-
HOCTbB 32 HeZIOCTIDKeHNe HaMeUeHHBIX Pe3y/IbTaToB.

Heo6x0oZ1MO BOCCO3/IaTh CIIPABEAIUBOCTD KaK
JeVCTBYIOMMN IPUHIUII ONITUMHU3ALNU BCell cucTe-
MBI JKMU3HeyCTpolicTBa obiiecTBa. [Ipu aTOM camo
IIpaBo CJIeAyeT CAeNaTh TAKUM, YTOOBI 3aKOH CITYKIJT
IS 9eJI0BEKa, a He YeJIOBEK /A 3aKOHA, YTOObI JKUTh
I10 3aKOHY OBLIO BHITOZHEE KAXXZIOMY WIEHY o0Ie-
crBa. Eme K. I1. [To6efo0HOCIIEB TOBOPWII, YTO 3aKOH
He JI0JDKEH ObITh CAMOIIE/IbI0, OH BBICTYIIAET BCETO
JIWIIb CPEZICTBOM .

BaxxHO Taxke MOHATD, YTO OT YCWINI rocyfapcTBa
3aBHCHUT, ITOSABUTCS WIN HET Cpey OOJIBIIMHCTBA Ha-
CeJIeHUA CTPaHbl YyBCTBO COIIPUYACTHOCTH K ey
dbopMUpOBaHUA U peanu3alyi HalMOHAIbHEIX UH-
TepecoB, 6a3UPYOUINXCA Ha CTPEMIIEHUH K 106py U
CripaBeZIMBOCTH. TONBKO TaKk MOXKeT cpOpMUPOBATh-
s ob1IIas coruanbHas cpesa, B KOTOPOH MOXKET pas-
BUBATHCA HPABCTBEHHAA [ICUXOJIOTHA KAXKA0T0 Yeslo-
Beka. HarmoHanbHEIN MHTepec Kak GOpMUPYIOIas
OCHOBA €ZIMHCTBA CJIOEB HAIIMOHATBHOI'O 001IIeCTBa
caM eCTb pe3y/IbTaT JUaleKTUKU IPOTUBOAENCTBUA
Pa3IMYHBIX CUJI BHYTPU CTPaHbI U BO3/,eHCTBUH U3-
BHe. KpuTtepreM ABMKeHUA Bliepe] ABIAIOTCA YpO-

BeHb COXpaHeHHU HapoJoHaceJeHUs, POCT ero Gia-
rOMOJIyYrs ¥ 6E30IaCHOCTE .

PoJib HallMOHAJIBHBIX UHTEPECOB KaK 0OBEK-
Ta 06eCIeIUTENbHOM AeATebHOCTH TOCyJapCcTBa
IpeZionpeziesieHa HCTOPHUYECKOM MUCCHEl caMOTo
rocyzapcTsa. JIrobas Belllb, 000K HHCTPYMEHT He-
06XOZMMBI JIFOZISIM /IO TEX MOKa, TOKa OHU CIyKaT
obecriedyeHNIO UHTEPECOB Jozel. [ocyaapcTBo Kak
OpraHU3aIMOHHBII MHCTPYMEHT /IS BCETO 06IecTBa
006ecIieYrBaeT ero MprCIoco6IeHHOCTh K BHEITHUM U
BHYTPEHHUM yCIIOBUSAM KU3HEEeATENbHOCTHU JIIOZIEH
KaK COCTaBJIAIONIMX 2JIEMEHTOB TAKOro obecTBa’.
Bo Bce Mepro/bl CyliecTBOBaHus Poccuiickoro ro-
CyZapCTBa ero OCHOBHOM 3aZia4eii ObLIO COXpaHEeHHe
OT BHEIIIHUX U BHYTPEHHUX YTPO3, 3aIIUTa CBOETO
HaceJIeHUs OT BHEITHUX BParoB. VICKTI0OUeHIEM MOJK-
HO Ha3BaTh neprozibl CMyTHOTO BpPEMEHH U TOCIIO/I-
CTBO JIMOEPaIbHBIX LIEHHOCTE! HeJaBHETo MIPOIILIOTO,
KOTZIa 2JIUTa rOCYapCcTBa CTPEMIIAch OOCIyKUBATh
HHTEPECHI IPYTHUX CTPAH.

BMecTe ¢ TeM CTelleHb COOTBETCTBUS MOTUTUKU
rOCyZapCcTBa MPUHIIUITY CIIPAaBEATUBOCTH, KOTOPBII
COCTaBJISIET OCHOBY HAllMOHAIbHBIX UHTEPECOB, BO
MHOT'OM 3aBUCHUT OT COCTOSTHUSI 3KOHOMUKH, OT KOJIH-
YecTBa MPOAYKTOB YEI0BEYECKOTO TPYZA, KOTOPOe He-
06XOAMMO JIEJTUTD Ha BCEX JKENAOIUX TOMYIUTh UX.
B 3TOM KOHTEKCTE COIMAIN3M YCTAaHOBII HOPSZOK,
P KOTOPOM YacTh 6J1ar, KOTOPHIX Ha BCEX He XBa-
TaJIo, 3aKPEIUI/IA 38 OPraHaMHU BJIACTH, KO BTOPOIt
KaTeropuu BHITOAOTIPHOOpeTaTeNe OTHOCUINCH Te
YIeHH 06IecTBa, KOTOPbIE AN AeQUIUT cpesu
PYKOBOZCTBA WIH «H3-TI0Z [IPHIABKa» CPESU OCTaIb-
HOT0 HacesleHus1. VIMEHHO MOTepsIBLIKE CBA3b C HAPO-
ZIOM TIPE/ICTABUTE/IH STUTHI U T€, KTO AW JeQUIINT,
Y3aKOHIIM B IIOCTCOBETCKOE BpeMs OOIIeCTBEHHBII
CTPO¥i, B KOTOPOM HPOZOJDKAIOT AETUTh TO, YTO GOp-
MaJIbHO TIPUHAZJIEXKUT BceMy obiecTBy. B utore cre-
IIeHb HeCIpaBeJIMBOCTH BO3POC/Ia MHOTOKPATHO.

KOHeYHO, B COBPEMEHHBIX YCIOBUAX HU3KOTO
YPOBHS 9KOHOMUKH HeJNb3s1 06eaTh s BCEX pa-

Ho B otnnyme ot MepMaHmu, nonbITkK ocywecTBUThL B Poccun komnnekc npeobpasoBaHmnii koHcepBaTUBHO-NMbepanbHOro
ToJIKa C opueHTaLumelt Ha GopMUPOBaAHME MOLLHOIO CPefHEro KNacca okasanucb HeyAauyHbIMU U He cMornun n3baBuTb
CTpaHy OoT peBoNOLMMK. AnUTa rocyaapcTea He noaaepxkana CtonbinvHa. He NCKOYEH pUCK, 4TO U CErOAHSALLHUIA KypC
Ha pedopMbl MOXET NOCTUTHYTb Ta Xe y4acTb.
¢ [lpuMepoM Takom AesaTenbHOCTU NMPOTUB MHTEpecoB Poccum MoxeT cTaTb $akT bercTea kanuTana U3 cTpaHbl. Tonbko 3a
TpeTuit kBapTan 2023 r. BbIBOA KanuTana BbIpoC B ABa pa3a, YTo CKa3asocb Ha NafeHun kypca pybns. LieHtpobaHk PO
[axe He cfieslan NnonbITKU 0CTaHOBMUTbL HeraTuBHble npouecchl (URL: https://iz.ru/1602633/mariia-stroiteleva/vyvoz-i-
nyne-tam-chistyi-ottok-kapitala-iz-rf-vyros-vdvoe).
MobenoHocues K. 1. TocynapcTeo u Llepkossb / ot8. pea. 0. A. MnatoHos. M. : UHcTutyT pycckoit umnsunusauyuu, 2011. T. 1.
704 c.
& CaMa [iesiTeNlbHOCTb rocyAapcTBa Kak efMHON LLeIoCTHOM OpraHn3aLmMmn MoxXeT bbiTb NpefcTaBneHa B BUAE COBOKYMHOCTU
¢$opM 1 MeTOA0B NPOSIBIEHUS BOMW, aKTUBHOCTM rocyAapcTBa BO Bcex chepax xusHepeaTenbHocTu obecTtsa no obe-
crneyeHuto NybANYHbIX MHTEPECOB, CTaBLUMX B 3TOT MOMEHT MHTepecaMu CaMoro rocyaapcTaa. 3To cnocob BbINOJHEHUS
MM CBOEW MUCCUM U OQHOBPEMEHHO crnocob ocylecTBNeHNst CBOMX QYHKLMWIA.
MbI npuaepxmMBaeMcs No3nLMKN ApUCToTeNs, KOTOPbIV NPEASTOXKNN «NaTpuapxasbHyo TEOPUIO NOSIBIIEHUS FOCYAapCTBa»,
COrnacHo KOTOPOW roCyaapcTBO eCTb pe3ynbTaT eCTeCTBEHHOro npouecca ycnoxHeHus ¢opM obLuexuTus nogein, no
CBOeW CyTW OHO npepcTaBaseT cobolt ofHy 13 GopM opraHn3aLmMmn coLmnyma, UMeeT CBoe NoIMTUYeckoe yCTPOMNCTBO. CM.:
Hosas ¢unocodckasn aHuuknonegums. M. : Meicnb, 2010. T. 1. C. 779.

HOHKuP



BEHCTBO U €ZIMHBIN OMHAKOBHIH /JIsT BCEX OCTYTI
K IIPOJIYKTaM 4eJIOBEYECKOTO TpyAa. 3aZiaya rocy-
ZlapCTBa B YCJIIOBUAX HU3KOTO YPOBHI SKOHOMUKU
COCTOMT B OpraHU3aIluu criocoba AeieHus JeGunura
cpezy wieHoB obmecTBa. [Ipu aToM ipyTas He MeHee
BaKHAaf 3a/laya — yBeJIMYeHue TPOAYKTOB YeoBede-
CKOTO Tpy/Zia TIyTeM Pa3BUTHS SKOHOMUKU — OCTaEeT-
cs1 HepeZiKo 6e3 TOHKHOTO pellieHus, eCTU CaMU Op-
raHu3aTOPHI B COCTABE TOCYIapCTBEHHOTO afiapara
yIKe yZIOBJIETBOPUJIU CBOU MHTEPECH U OOJIBINIETO He
XOTAT. A 711 TeX, KTO 3aHAT opraHu3aleii mexa-
HU3Ma JleJIeHUs], KTO TOPTYeT C YIeTOM MOTyYeHUs
CBO€H BBITOZBI IeGUITUTOM, GAKT HATUYIUA AeUITITa
ZlaXke TIOJIe3€eH.

Kak y>ke 6BLIO OTMEUEHO, eC/I HEOOXOAUMBIX
06BEKTOB TIOTPebIeHNA He XBaTaeT Ha BCEX, TO BO3-
HUKaeT 60phba 3a MmosyueHue KeIaeMoro, KOHQIUKT
HUHTEpecoB. DTa 60pbba MOXKET JOBECTH /[0 HETTPUMU-
PUIMOCTH MEXY JTI0AbMU, O60phOe 32 CBOU MHTEPECHL,
ec/Iv OHU He CMOTYT HalTu 6osiee WM MeHee cIipa-
Be/IJINBOE pellleHre, YI0BIeTBOPSIONee NHTEPECH
COTIEPHUYAIOIIUX CTOPOH. Takoe pellteHHue MOXKET
OBITH HAWIEHO ITyTEM BBIPAOOTKU OTIPeeIEHHOTO
MpaBwWia MOBeeHUsI, B COOTBETCTBUU C KOTOPHIM
JIFOIA OCYIIIECTBIIAIOT CBOW MHTEPECH! 10 OIpe/ie-
JIEHHBIX TIpe/IeIoB. YKa3aHHble TIPaBUIa, PETYIupys
OTHOIIIEHUS MEXY JIObMU, CTAHOBATCS COITUATD-
HBIMU HOpMaMHu, cOb/TIoleHre KOTOPBIX MO3BOJIAET
C HAUMEHBIITUMH TTOTEPAMU 06ECTIEYUTH MUPHYIO
COBMECTHYIO KU3Hb JII0/Ieli TIyTeM yOBIETBOPEHUS
HUHTEpeCcOoB OOJBITUHCTBA 6e3 yiriepba /i MHTEPECOB
MEeHbBIIUHCTBA.

OnHako, Kak CBU/IETENbCTBYET MIPaKTUKA, MIPU
HU3KOM TI0 ZIOCTYTTHOCTH TieHe Ha eUITUTHBIE TOBa-
DBl UX HAYUHAIOT JEIUTh JJI SJIUTHI TU60 B TIOIB3Y
TeX, KTO JIeJUT. [I09TOMY B YCJIOBUSX HEPa3BUTOM
SKOHOMUKHU CIPaBEATUBOCTD A0KHA BOTLIOMIATHCS
B CO3/IaHUM OTITUMAJbHBIX YCIOBUM A KAXKAOTO
YeIoBEKa, JKeJIaloIIero JyJIiie KUTh 32 CUeT CBOETo
Tpy/Zia, 4eCTHOTO, 3aKOHHOTO TIPEATTPUHUMATENbCTRA,
YTO ZIOMYCKaEeT OTpaBJaHHOe, B pa3yMHbIX MTpejeiax
HepaBHOe oTpebieHue s OTAETbHBIX CJIOEB Hace-
nenus’’.

VepapXU4HOCTh U COLMaNbHAasA JUCTAHIHA B 00-
IleCTBe MOTYT OBIThH OIIPAaBAAHbBI TOJBKO Pa3InureM
B pe3ysbTaTax TPy/a, JETUTUMHOCTHIO TTOMyIEeHHBIX
Z0x0/10B. ['oCy1apCTBO MpU 5TOM 06513aHO yCTaHaB-

Centokos A. [l.
HalvoHanbHble MHTEPECh! Kak 0CHOBA rOCYAaPCTBEHHOCTH

JIUBATh KPUTEPHI JIOIYCTUMOIO YPOBHS PAaCXOXKe-
HUsA IOXOJ0B /I/is1 60TaThIX U MeHee 06eCIeYeHHbIX,
MIPUMEHSTH BHIPABHUBAIOIIVE METObI COI[UATbHOM
ITOMOIITH /I TEX, KTO HEe MOKET caM cebe MOJHATD
ypoBeHb foxoza. CtaThs 7 Koncrutyruu PO TpebyeT
OT rocyZlapCTBa CO3/IaTh YCJIOBUsI, 00€CIIEYUBAIOIINE
ZIOCTOMHYIO YKU3Hb ¥ CBOOOIHOE PAa3BUTHE YEIOBEKA.
O4YeBU/IHO, YTO PEYb U/ET O KAYK/OM YETOBEKE, KOTO-
POMY rocyZapcTBO 06513aHO MIPEIOCTABUTh YCTAHOB-
JIEHHBIM 3aKOHOM MHHHUMYM COI[HAIbHBIX O1ar. Ho
[TOKa roCyZ[apCTBO ellle K 9TOMY He TOTOBO.

HaMHOro BaskHee ITPOBOJUTD TIOJUTHUKY ITOCTE-
MMEHHOTO U3)XKUBaHUsA rOCIIOACTBYIOMIEH TIOKa Hie-
osioruu 6e3yZepKHOTO MOTPeBUTETHCTBA, TIPEBPa-
Iaroliei yesoBeKa B paba JieHer, OTPHUIIAIOIIETO Y-
XOBHBI€E IIEHHOCTHU U TIPUYACTHOCTb K CBOei PojiviHe.
YTOGHI HE MPOU3O0IILIO OKOHYATENTBHOE PA3I0KEHNE
MHOTOHAIIMOHAILHOTO 061ecTBa B Poccuiickoit ®e-
Ziepaliiy ¥ He UCYe3JIo 0 IPUIMHE arpecCuy N3BHE
rocyZapCTBO, HEOOXOAUMO YKPEIUIATh IIOTUTHIECKYTO
I[EIOCTHOCTD FOCYZIapCTBa, 0OECIIEYUTD €T0 AEATENb-
HOCTh Ha peayn3aluio Hal[HOHaIbHbIX HHTEPECOB
Kak pyHZaMeHTa POCCUICKOM IIMBUIN3AIINH.

YTo6bI rOCYAapCTBO OBUTO CTIOCOOHO BHITTOMHATh
CBOIO MHCCHIO, OHO JIOJDKHO OIMPAThCA Ha TPU3HAKU
rocyZapCTBEHHOCTH, Ha 6a3e KOTOporo GopMUpyeTcst
rocyaapctso. [IprueM 0611ecTBO, Ha 6a3e KOTOPOTo
chopMUpOBaIOCh TOCYZAPCTBO, BHICTYIIAET KaK €1~
HOE IIeJIOCTHOE COoI[haIbHOEe 06pa3oBaHue, BKIOYa-
tolree B ce6s1 6OBITMHCTBO HACeTeHUs, CITOCOOHOE
BBICTYIIATh OPraHMU3aI[MOHHO 060CO0IEHHON CUION
10 OTHOILIEHUIO K APYTUM 060CO6IEHHBIM 06pa3o-
BaHuAM''.

BaskHeliIllee MeCTO cpey TPU3HAKOB rocyaap-
CTBEHHOCTH 3aHUMAaeT HaI[OHAIbHBIN MHTEPEC KaK
chopMHUpOBaBIIHICSA TOGYAUTENBHBIN MOTHUB HAaU00-
Jiee aKTUBHOM YacTU HaCeleHHUs, TPOXKUBATOIIE Ha
Oyay1ei TeppuTOpUH rocygapcrsa. OnpezeeHHast
CIUIOYEHHOCTH O6IIEeCTBa HA MOYBE OJIMHAKOBBIX UH-
TEpPeCoB MpezBapsieT GaKT CO3JaHsI HOBOTO TOCyap-
crBa'?. CunTaem, 4YTO BaXKHEHIIUM ITPU3HAKOM I'OCY-
JApCTBEHHOCTH SIBJIIETCS TOTOBHOCTD GOJIBITUHCTBA
colpyma Ha oIpe/ieJIeHHON TePPUTOPUH TIOAAEPKATh
mporiecc GOpMUPOBaHMS CBOETO rOCYAapCcTBa U TEM
caMbIM HaJIeJIEHHE er0 CTaTyCOM BHYTPEHHETO CyBe-
peHHTeTa — OBITh BBICIIEH BIACTHIO 10 OTHOIIEHUIO
KO BCEM JIPYTMIM OpraHU3aIMsIM JaHHOTO COI[UyMa.

10 OpHako BaxxHenLIMM TpeboBaHueM ans nopgobHOro nopsgka ABNSETCH HEYKOCHWTebHOoe cobntogeHne npuHumuna pa-
BEHCTBa NpaB BCeX B NiaHe 3alMLIEHHOCTY 3aKOHOM NpU peannsaunm ux NerMTUMHbIX UHTEPEeCoB.

" CnepyeT cornacutbCs ¢ onpegeneHvem rocyaapCcTBeHHOCTH, 4aHHOM B BonblUoi 3HUMKIONEAMM PyCCKOro HApOAa, TAe OHO
packKpblBaeTCs Kak «naTpuoTuyeckoe, 6eckopbiCTHOE YyBCTBO KOPEHHOIO PYCCKOro YenoBeka cnyxutb Liapio u OteyecTsy
He 3a cTpax, a 3a coBecTb». CM.: CeaTan Pycb // Bonbuwas aHunknoneaus pycckoro Hapoga. Pycckoe rocynapcTso / ri.
pen. v cocT. 0. A. MnaTtoHoB. M. : 3HumnKnonenmsa pycckon umeunmsaumm, 2002. C. 240.

12 3acnyxuBaet noanep>xku BoiBod B. BoHAaps o TOM, UTo «ycnexu COBETCKOM rocyfapCTBEHHOCTY 3ak/iodanuch npexae
BCero B BO3BpaTe K HAPOAHOU, Tenepb yXKe COLUaANUCTUUECKON, OBLLMHHOCTH, YyXKAO0N NCUXONOMMW OrONTEN0ro UHAN-
BUAyanu3Ma, MepkaHTUAN3Ma, YacTHON COBCTBEHHOCTM U NMOBCEMECTHbIX PbIHOYHbIX OTHOLWeHU». CM.: boHgaps B.
locypapcTBeHHocTs Poccum — ot pycckoit mywm // URL: http://kolokolrussia.ru/russkiy-mir/gosudarstvennost-rossii-

-ot-russkoy-dushi.
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KOHCTUTYLIMOHHOE CTPOUTENIbCTBO

BaskHelilllee yC/IOBHE TAKOTO COTVIACHS €CTh HE TOJb-
KO 3alllUTa TEPPUTOPUHU CTPAHBI OT BHEIIIHUX CHJI, HO
Y peau3alysi OCHOBHBIX HACYIIHBIX TIOTpebHOCTEMH
GOJMIBIIIMHCTBA JKUTENEN rocyapcTBa. B MpoTHBHOM
cJIy4ae yTrpaBisieMoe rOCyAapCTBOM HacesleH e Had-
HET MPOSIBJIATh BHAYaJjle CKPBITOE, a CO BpEMEHeM
U OTKPBITOE HEZIOBOIBCTBO AESTETbHOCTBIO TOCY-
ZiapcTBa.

Takum ob6pasom, bopMa MHEHHUA HApPOJa O CBOEM
rOCyZapCTBe eCTh IIOKa3aTeNlb CTEIIEHU CO0maen-
cmeus desimesibHOCMU 20Cy0apcmad e20 HayUOHAb-
HbILM UHMepecam, YTO HaXOAUT CBOE OTPa’KeHUeE B
COCTOSIBILIE}CSA MUCCHY TOCYAapCTBa. B mo6oM ciry-
Yyae MOKa3aTeslb pealn30BaHHOCTH HAI[MOHATBHBIX
MHTEPECOB COBIAAET C OKa3aTeIeM pealn30BaH-
HOCTH CaMOTO roCyZapcTBa KaK OpyAusi cCaMOpa3BH-
THA HallUOHAJIbHOTO obmiecTBa'® ¢ TeM, HACKOJIbKO
COCTOSIIOCH CYIIIHOCTHOE IpeZiHa3HaYeHre CO3/aH-
HOT'O caMUM OO6IIIeCTBOM rOCyZapCcTBa.

VIMEHHO yKa3aHHBIN IPU3HAK OTPaXKEHU B -
SATEJbHOCTH TOCYZIapCTBa ITyOUHHBIX TTOTPEGHO-
cTeli obuiecTBa 06pa3yeT OCHOBY GOPMUPOBAHUSA
HaIMOHAIbHBIX HHTEPECOB, U OH, B CBOIO OYEPE/lb,
CTAHOBUTCS MHTETPUPYIOIIei 6a30i BKIIOUEHUS B
CBOM COCTaB psifia IPYTUX UHTEPECOB, OTPAMKAIOIIIX
HacyIIHble TOTPEOHOCTH HACeTeHUs rOCyAapCTBa.

TakuM 06pa3oM, MBI [IpeJIaraeM pacCMaTpPUBaTh
HalMoHaIbHbIEe MHTEPECH Kak 06061atouii moKa-
3aTeJsb JJIs1 OTPAYKEHUS COBOKYITHOCTH UHTEPECOB
GOJIBITMHCTBA COL[UYMa, HAa OCHOBE KOTOPOTO QyHK-
[[UOHUPYET FOCYAapPCTBO.

IToHATHE U POJIb UHTEpPECcA KaK 00beKTa
rocyZapCTBEHHOTO ObecreYeHus

[IpMEeHUTENBHO K HaIlleH TeMe eCTh CMBICI PACCMO-
TPETh CaMO TIOHATHE UHTEPECA BO BCEX €TI0 Pa3HOBU/-
HOCTSIX, a 3aTeM OCOOEHHOCTb €0 IPUMeEHEHUS KaK
ob6BeKTa rocylapcTBEHHOT0 obecrieyeHus. 3afadeit
HayKU fIBJIAETCSA YTOYHEHHE ero CoAepKaHUsA U OIpe-
ZiesieHue MyTel ero 06 beKTUBAINH B 1€ATETbHOCTH
rocyzapcrsa’®.

[ToCKOJIbKY Ha3BaHHOE TIOHATHUE He MMEET CBOeH
TIPaBOBO# MIPUPO/BL, TO B TPABOBOM IOKTPUHE U B
3aKOHOZATENbCTBE OHO UCIIOIb3YETCs KaK BHEITHUH
daxTop" B pa3IMYHBIX €r0 MPOABIEHMAX, HO Yallle
Bcero 6e3 zeTann3anuyu 0cOOEHHOCTEH ero mpumMe-
HEHUS B TPABOBBIX KOHCTPYKUUAX. [10Z TEPMUHOM
«MHTepeC» IOHUMAIOTCS Pa3/IMYHbIE €r0 3HAaYeHMU .
OO6BIYHO NOZ] CJIOBOM «HHTEPEC» TIOHUMAETCsS: 0cob0e
BHUMaHHe WIH IPeZMeT BHUMAHUS; 3HAYUTETBHOCTD
4ero-mmbo s cyObeKTa; Hy)KJa, HOTPeOHOCTD; BBI-
roza'®. 3To MOXeET BBITh CTENEHb JIOOONBITCTBA Je-
JIOBEKa, MOTUBALIMS WIN IPUINHA AeSITeTbHOCTH
cyobekTa. [IoHATHE «UHTepec» BO3HUKAET B OTHO-
IIEHUAX MEXK/Y JIOABMU B PE3Y/IbTaTe MPOSBICHUS
YKEJIAHWH 110 TOBOAY Pa3/INYHBIX )KU3HEHHBIX OJ1ar.
Tako¥i CMBICJI B 3TOT TEPMUH BKJIaJbIBAJIU PEBHE-
rpedeckue ¢rrocodps! (Apucrorensb, [eMOKPUT U
VIHBIE), KOTOPbIE OTPEZEIISIN €r0 KaK MOOYAUTeNb-
HBIA MOTUB, HY)/ly WIU OTPe6HOCTD YesoBeKa' .
Briparomuiica pycckuii MeicauTens M. A. VnbuH Ha-
3bIBAeT MHTEPECOM OTHOIIEHHE YeJI0BEKa KO BCEMY
TOMY, YTO €My HEOOGXOAMMO WU BaXKHO'®.

[To aromy nosozy I'. B. @. l'eresb mucas, 4To fek-
CTBUSI JIIOZIEH BBITEKAIOT U3 UX NMOTPeOHOCTEH, UX
cTpacTeii, ux unrepecos'’. Jls 1esei mpaBoBOro

3 Bexrepos A. b. Teopus rocyaapctsa 1 npaga : y4ebHuK ans topuamueckux By3os. 3-e usg. M. : tOpucnpyaneHums, 2000.
' B HacToslLLee BpeMsl BO MHOTMX Hay4YHbIX TPyAax M TEKCTax HOPMaTMBHbIX MPaBOBbIX akTOB 3TO MOHATAE NPaKTUYECKM

He yNnoOMUHaeTCA.

5 TepMUH «bakTop» NPOUCXOAWT OT NaT. factor — fenarwLLmin, NpomM3BoasaLLMA. ITO MOXeT ObITb CyLLLeCTBEHHOE 0bCTOoATeNb-
CTBO WM NPMYUHA Kaknx-nnbo npoueccos, sBneHnin. C™m.: Komnes H. . CnoBapb nHocTpaHHbix cnoB. M. : Skcmo-lpecc,

2000. C. 1006.

K yncny BHelwHMX GakTopoB, BAUSIIOWMX Ha XapakTep NpaBoBoro obecneyeHns OTHOLLEHMWIA, MOXHO Ha3BaTb NOIUTUKY
rocyfapcTBa, COCTOSHUE 3KOHOMWUKM, CoLManbHble 3anpockl HaceneHus u T.n. Mo cyT, peyb MAET 0 HENpPaBOBbIX fBNe-
HWSIX, KOTOpble OKa3blBaloT BNUSIHWE Ha 0COBEHHOCTb NPAaBOBOro PerynupoBaHuns onpeneneHHblX OTHOLLEHWUIA, HO U CaMu
BbICTynatoT 06bekToM lopuan3auuu, T.e. npaBoBoro obecneveHuns. BHellHW pakTop B HaLLEM NOHUMaHUK 03HAYaET, 4To
OH M3HaYaNbHO He BbICTynaeT NpaBoBbIM fiBNeHneM. K BHyTPeHHUM pakTopaM B TAKOM Clly4ae MOXKHO OTHECTU HOpMY
npaBa, NpaBoBOM MeTO[, OPUANYECKYI0 OTBETCTBEHHOCTb U T.1I.
16 Cwm.: Cnosapb pycckoro szbika (MAC) // URL: https://feb-web.ru/feb/mas/mas-abc/17/ma371117.htm.

KoHkpeTHO nof MHTepecoM NoHUMaeTcst To, 4TO AN cybbekTa UMeeT 3HayeHue, SBASETCS MOTUBOM ero fecTBKS, TO,
B YEM OH UCMbITbIBAET HyXAy, NoTpebHOCTb, YTo faeT Bbiroay. CM.: E¢pemoBa T. @. HoBbii cnoBapb pyccKoro s3bika.
TonkoBo-cnosoobpasoBaTtenbHbil : B 2 T. M. : Pyccknin a3bik, 2001. T. 1. Takum obpa3oM, nog, cnoBOM «MHTepec» Mno-
HVMMaloTCS XXenaHue u nobyanTenbHble MOTUBLI CybbekTa. B cBOto ouepepb, BbigensioTcs MaTepuanbHble, yXOBHbIE,
UMyLLLeCTBEHHble UHTepechl Nbo MHTepechl MHAMBUAA, COLMANbLHON rpynmnbl, FoCyAapcTBa.

BonTtepc Knysep, 2009. C. 150.

? lerens [ B. @. ®Qunocodpus uctopun. M., 1993. C. 73.
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odopMIeHNS TIOOBIX UHTEPECOB HEOOXOANMO YUECTb,
YTO B JIIOOOM C/Tydae BCIKUM MHTEPEC IO CBOEH «CO-
[[MaJBbHOU MPUPOJEe 0O'bEKTUBHO-CyObeKTUBEH, OT-
pakaeT ABIDKEHME U JIOTHKY OBITHSA, TaK JKe KaK U CO-
3HaHUA»". TaKKe MOKHO BBIZIEJIUT MaTepUAJIbHbIE,
ZyXOBHBIE, UMYIIleCTBEHHbIE NHTEPECH INOO UHTEpe-
ChI MHAWBY/A, COLMAIbLHOM IPYIIIEL, roCyAapcTBa’.

B. A. KoJyloKOJIBLIEB 11O/, UHTEPECOM IIOHUMAET
«OCO3HAHHbIE CyO'BEKTOM MTOTPEOGHOCTH, KOTOPHIE
06yCIOBIEHBI HAIIUOHAJIBHO-KYJIBTYPHBIMH OCO-
6eHHOCTAMU U cHGOPMUPOBABIINMUCS IIEHHOCTS-
MH, COLIMaJbHO-9KOHOMUYECKUM U MOJTUTUYECKUM
YCTPOWICTBOM 001IleCcTBa Ha OIIPeZeIEHHOM 3Talle ero
HCTOPUYECKOTO PAa3BUTHUA» >,

Vi3BeCcTHBIH clieliuanucT 1o Teopuu npasa XIX B.
P. ¢pon VepuHr B pabore «/IHTepeChl ¥ IPaBO» Ha3bl-
BaJl UHTEPECHI JKU3HEHHBIMU TpeboBaHUAMU. ba3u-
pyACh Ha pUMCKOM IIpaBe, OH TaKXe pasrpaHuInBal
JU4yHble (YacTHBIE) U 06IecTBeHHbIE (ITyOIMYHbIE)
WHTEPECHI, IPeC/Ie/yIOIre OOIIETIONE3HYO [ETh> .
B IU1aHe COOTHOIIEHUS TIOHATHH «HYX/a», «II0TPe6-
HOCTb», «<UHTEpeC» 0TMe4asoch, 4TO IIepBhIe jBa U3
HUX IPHUMEHAIOTCA K )KUBBIM OpraHU3MaM, a MOHA-
THE «MHTepeC» pacCMaTPUBAETCsI KaK MOTPe6HOCTh
oco6oro, conuanbHoOro Buza*!. Takum o6pasom,
HHTEepeC, B OTJINYKE OT HOTPEOHOCTH, CBA3BIBAETCS
¢ GaKTOpOM OCO3HAHUSA OTIPeZENEHHBIX TOTPeOHO-
CTel, peaJn3allio KOTOPBIX IIOCTaBWI CBOEH I1e/IbI0
COITMAIBHBIN CYOBEKT.

B peasibHOI TpaKTHKe HEPEAKO MOXKHO HaOJIIO-
JlaTh CIydau, KorZla caM UHTepec MOKeT Hellocpes-
CTBEHHO 00€CIeYrBaTh 3aIIPOCHI U JKeJIAHUA TOTO
cyObeKTa, KOTOPBIHM OCYIIECTBIISAET TaKyIO JAeATelb-
HOCTb, HO TaKXKe MOKET BBICTYIIATh U KaK OIIpe/ieieH-
Has YCTaHOBKA, JaHHasA MCIIOJHUTEIIO AeATeTbHOCTH
M3BHe. JTa yCTaHOBKA MOXKET UCXOAUTH OT rocyZiap-
cTBa, paboTozaTesnd, pyKoBoguTes GopMaIbHOTO
W HepOpMasIbHOTO KOJUIEKTHBA U Zip. Ecyn jiiraHoe
JKeJlaHWe HCIOMHUTeN ¥ cpOPMYIUPOBAHHEIN [
Hero MHTepec U3BHe COBNAZAlOT, TO UCIIOJTHUTEb
COOTBETCTBYIOIIEH AeATeTbHOCTU pealnu3yeT NHTe-
pec, cbopMyTMPOBAHHBIN /JIT HETO U3BHE, KaK CBOH
cobcTBeHHBIH nHTepec. Takoe COBIa/ieHNE 3aBUCUT
OT CTelleHV MUPOBO33peH4YeCcKo! ITO3ULINY YeI0BeKa,
OT ero MopaJbHOU 1o3unuu. ViMeHHO Takoe COBIa-
JieHye ABIAeTCA ONTUMAaIbHBIM I YIIpaBleHIecKoH
JeATeNbHOCTU. [IpUYrnHON TOMY BBEICTyTIAeT TO, YTO
UHTepec KaK ollpeZie/ieHHasa IICUXoorudeckas pe-
aKIyA yesjoBeKa Bcer/a IpejroaraeT NposaBIeHue

Centokos A. [l.
HalvoHanbHble MHTEPECh! Kak 0CHOBA rOCYAaPCTBEHHOCTH

BOBHE €T'0 BOJIM Y BKJIIOYAET B ce6s1 OIpeie/IEHHYIO
MOTHBAIIUIO HA TIOTy4eHHe Pe3y/IbTaTOB TAaKOH Jiesi-
TeJTBHOCTHU. B cuity Toro, urto r06ast oCMBIC/IEHHAs
JeJIoBeYecKas eATebHOCTD BCer/a IieJieHanpaBieH-
Ha, CBI3aHa C OCYIEeCTBIIEHNEM MHTepeca, NHTEPeC
KaK CoZiepKaTeIbHbII 3JIeMEHT TaKOH 1eTeTbHOCTH
Bcer/ja IpUCYTCTBYET KaK 00beKT IPaBOBOTO obecre-
YeHUs ¥ OJHOBPEMEHHO OKa3bIBaeT IieJIeTioararoniee
BO3/Ie/iCTBYE HA XapaKTep IIPaBOBOIrO 0becredyeHus
U TIOJIy9eHHbIE Pe3y/IbTaThI 1eATENTbHOCTH.

B pesysbraTte opopmieHUs HOpMAMU NPA8A VH-
Tepeckl IPUOOPETAIOT MPU3HAK COOTHECEHHOCTH UX
C BOJIEH rocyZiapCcTBa, CTAHOBATCA 0000IIAI0IUM
JUI1 MHOTHX CyO'beKTOB ITOKa3aTeeM, I03TOMY I10-
JIyYaroT C IOMOIIbIO IIPaBOBOT0 pakTopa OGOIBIIYIO
COIIMAJIbHYIO 3HAYUMOCTb. B3ATh XOTA OBI pa3HUILY
MeXZy IopUAndecKr 0pOpMIEHHBIM OpaKOM U TaK
Ha3BIBaEMBIM «TPAXXJAHCKUM OpakoM». Birarogaps
I0pUU3alH UHTEPECOB, OHU IIPUOOpETAIOT 00513a-
TeJIbHBIY, pa3pelIuTeNbHbIN WIN 3apeTUTeIbHBIN
PEXUM B 3aBUCHMOCTH OT OOCTOATEIBCTB IPUMEHE-
HUs UHTepecoB. Ho B 11eI0M 10pyin3aIivsa MHTEPECOB
IpUAaeT UM OOIIe3HAYMMBbIN XapaKTep, pa3aesssa Ux
Ha /iBe OOJIbIIIYE TPYIIIIBI: 3aKOHHbIE M HE3aKOHHBIE
UHTEpPEeCH™.

B 11060M cirydae MHTEpeC O3HavyaeT IPUIUHY
ZeITeTbHOCTH, €€ MOTUBAIUIO /I CyObEeKTa, YTO
IIpeJIoaraeT ee OCMbICIeHHe U GOPMYIUpOBaHUE
B BU/Ie TIOCTABJIEHHOM LIeJIN WX 33/1a4. B ocHOBe
MOTHBAIIWU JIeXXaT SKOHOMHUYECKYE TNOO HUHBIE TI0-
TPeOHOCTH, 3HAYUMBIE JIs CyO'beKTa U OCO3HAHHBIE
VM B TaKOM KadeCTBeE.

K unciy mpo61eMHBIX aClIeKTOB CJIeyeT OTHECTU
crreri$uKy 0GOpMIEHHOCTH TPAaBOBBIMU HOPMaMH
OTZIe/IbHBIX 3TAaNlOB GOPMHUPOBAHUSA U TIOCIEAYIONIEH
peasn3any UHTEPECOB Y PA3INYHBIX CyObEKTOB.
CyOBeKTHI, KOTOpbIE UMEIOT YaCTHBIE HHTEPECHI,
BBIOMPAIOT IO CBOEMY YCMOTPEHHUIO U IIeJIEBIE Xa-
PaKTEPUCTUKY MHTEPECOB /1A cebs, U MOPSAZOK pea-
JI3AIMY TaKUX UHTepecoB. [0CyAapCTBO IPABOBBIMU
HOPMaMU JIUIIb CAHKI[UOHUPYET WU B OTAETbHBIX
CIIydasix 3arpelnaeT UM JeATeTbHOCTh B paMKax pe-
aJn3aly CBOMX UHTEPECOB.

B cirydae KOHQIMKTAa UHTEPECOB HETb3S JOIIY-
CTUTh IPUOPUTETA €JUHUIHOTO MHTEPeca IT0 OTHO-
IIEHUIO K 001IIeMy MHTEpeCy, B TO BpeMs KaK IIPUOPU-
TeT 00IIero MHTepeca 110 OTHOIIEHUIO K UHAUBU/Y-
aJIbHOMY MHTEpECY BIIOJIHE IOMYCTHM, a B HEKOTOPBIX
cydasx Heobxoaum>®. B mopsziKe aHaJOTHH /IS

2 Mansyes . B. CoumnanbHble ocHoBaHus npaga. M. : HopMa ; UHdpa-M, 2011. C. 269.
21 Pajisbepr b. A., JlTozosckuii J1. L., Ctapoaybuyesa E. 5. CoBpeMeHHbIN akoHoOMUYeckuit cnoBapb. M. : MHdpa-M, 2006.
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KOHCTUTYLIMOHHOE CTPOUTENIbCTBO

TTOATBEPKEHUs CBOEr'0 BEIBO/JA MBI MOYKEM B3STh
nosioxkeHre KoncrurynmonHoro Cyza PO, koToprrii
«B CBOMIX PEIIeHHUAX HEOZHOKPATHO YKAa3bIBAJ, YTO
IyOJIMYHbIE MTHTEPECH, IEPEYHC/IEHHEIE B CTAaThe 55
(gactp 3) Konctutynuu Poccuiickoit ®egepannu,
MOTYT OIIPaB/ABIBATH [IPABOBBIE OTPAHUYEHNSA IIPAB U
cBO0OJI, TOJIBKO €CJIN TaKHe OTPAHUIEHUS aleKBATHBI
COIMa/IbHO HEOOXOANMOMY Pe3y/IbTaTy; LieJH OZHOM
paIMOHATIbHOM OpraHu3alny AeATeIbHOCTH OPTaHOB
BJIACTH HE MOTYT CIY>KUTb OCHOBAaHHUEM JJIs1 OTPaHU-
4eHus [IpaB U cBobOo, (moctaHosneHus KoHcTuTyny-
onHoro Cyza Poccutickoit Pesepanuu oT 15 AHBapA
1998 r. N2 2-I1 1o giesty o IpoBepKe KOHCTUTYLIMOH-
HOCTHU ToJIOKeHUY cTaThu 8 DefepasbHOro 3aKOHA
“O nopsazxe Brle3zaa u3 Poccutickolt ®esepanuu u
BBe3ga B Poccuiickyro @expeparuio” u ot 18 deBpa-
Jig 2000 1. N@ 3-I1 1o ey o IpoBepKe KOHCTUTYLIU-
OHHOCTH ITyHKTA 2 cTaTbu 5 PezepasbHOro 3aKOHA
“O mpokypatype Poccuiickoii ®egepanyn’)»?.

Ob6uras conuanbHas cpefja eCThb CIIocob CyIecTBO-
BaHWA U Pa3BUTHsA OTEIBHOTO YeoBeka®, Eciu mo-
rubHeT cpesja, TO He BBDKUBET U OTAEIbHBIIN YeTOBEK.
[TosToMy eJMHIYHBIN HHTEpeC He MOXKET UMETh IIpU-
opuTeTa 1epez o0IIUM HHTEPECOM, €CTH BO3HUKAET
KOHQIVKT Ha3BaHHBIX UHTEPeCOB. JINIHBIN UHTEpeC
BO3MO’KeH KaK IPUOPUTETHHIN, eC/IU OH peainsy-
eTcs Ha OOIIMX /I BCeX NIPaBWIaX, HE BCTYIAEeT B
KOH(JIMKT C 3aKOHHBIMU MHTEPECAMU APYTUX JIUI] U
Bcero o0IecTBa.

B 1iesioM B cdhepe mpaBOBOM JeUCTBUTETEHOCTH
CyIIecTBYeT OIPOMHBIN KOMIUIEKC TPABOOTHOIIEHUH,
KOTOPBIE peanu3yroTcs 6e3 yIOMUHAaHUA KOHKPET-
HBIX MTHTE€PECOB CTOPOH IIPaBOOTHOIIEHUH. [1py aTOM
COOTBETCTBYIOIIVE NHTEPECH! II0Pa3yMeBaroTCsa KaK
HCXOJHBIE TIO3UIMN CTOPOH IIPABOOTHOIIEHUH. DTO
006J1aCTh TPaXKAAHCKO-IIPABOBBIX OTHOIIIEHU, T7Ie UH-
Tepechl CTOPOH M3HAYaJIbHO PacCMaTpPUBAIOTCA KakK
TIO3UIVSA KQXKOTO U3 CyOBEKTOB, KOTOPBIN A€HCTBYET
B cBOUX MHTepecax. [Ipu aToM rocyapcTBo B IIpo-
1iecce IPaBOBOI'0 PETYIMPOBAHMSA TAKUX OTHOIIEHU
[IpaKTU4YeCKHU He BMelINBaeTcs B IOPAAOK GOpMU-
POBaHUA COOTBETCTBYIOIIUX UHTEPECOB, COOIIOAAA
IIPUHIINII IOPUAUIECKOTO PAaBEHCTBA CTOPOH IIPaBo-
OTHOIIEHWH ¥ IPeAOCTaBISAA KOKAOMY MX YIaCTHUKY
CaMOCTOAITeNIbHO GOPMY/IHPOBATE HE TOJIBKO CBOU
WHTepeckl, HO ¥ 0pOpMJIATH Ha AUCIIO3UTUBHOU OC-
HOBe HOPSZIOK UX JOCTIKEHU .

Llesb rpaXkIaHCKO-TIPABOBOTO PETYIUPOBAHUS
COOTBETCTBYIOLIUX OTHOIIIEHUI CO CTOPOHBI TOCY-
ZlapCTBa COCTOUT B TOM, YTOOBI CTOPOHBI CAETIOK
B Ha3BaHHBIX OTHOIIEHUAX MlepeAaau APyT APY-
I'y 9KBUBAJIEHT COTJIACHO OTOBOPY. ['ocyAapcTBo,
MOJKHO CKa3aTh, B TOAOOHBIX CAydasax cobimogaeT
CBO€OOpa3HbIil HEUTPATUTET U B MMOPALOK CAMO
rpakJaHCKO-IPABOBOM JeSITENIbHOCTH CyObEKTOB
He BMelrBaeTcs. Ha aToii e miatdopme ocHOBaHa
ZeSITEIbHOCTD CYZIOB 10 pa3pelleHnio 5KOHOMUYe-
CKUX CIIOPOB B IPa’KJaHCKO-IIPaBOBOI cdepe, Tze
TOCIIOACTBYET MPUHIIUII COCTSI3aTeTbHOCTA CTOPOH
B OTCTAaWBaHWH CBOUX MHTEPECOB, HO Ha MOPAJOK
bopMHUPOBaHUA CAMUX UHTEPECOB CYZABI TAKXKE HE
BJIVISIIOT.

B TO Xe BpeMsi FOCYapCTBO B CIUTY CBOE# my6nd-
HOI CyTITHOCTH MO06HO0 Bpauy 06s13aHOo HabJIoAaTh
3a COCTOSTHMEM CBOETO MaI[eHTa U BMEITUBATHCS
ZIOIyCTUMBIMU METOAMU B IEITEIBHOCTD MAI[HEHTa
TIPY YTPO3€ €ro KU3HU U 3ZI0POBbI0. J[pyTUMU CI0Ba-
MM, FOCYAAPCTBO B CIIY CBOeH IyOINIHON MUCCHU
00513aHO He JI0IyCKaTh KPU3NCHBIX CUTyaluii B chepe
JeSITETbHOCTH CyO'beKTOB PHIHOYHOM SKOHOMUKH.

Ho korza pedyb UJET O MyOJUYHBIX HHTEPECaX,
MIPUCYIIUX HEOTIPEeTeHHOMY KOJTMYECTBY JIUII, TO
mpo6JieMa BO3HUKAeT Ha dTare GOpMyIUPOBKHU ca-
MUX UHTEPECOB TI0 TI0KAa3aTesIio TOTO, YTO OHU MOTYT
OTpakaTh B CBOEM KOHEYHOM pPe3y/IbTaTe, HaCKOJIb-
KO OHM KOHKDPETHBHI 110 KOJIMYEeCTBEHHBIM U Kade-
CTBEHHBIM XapaKTEPUCTUKaM. JIpyrUMU CIOBAMH,
HAaCKOJIbKO COOTBETCTBYIOT PeabHBIM OXKUAAHUSIM
6OJBITUHCTBA OOIEeCTBa, €T0 A0JITOBPEMEHHBIM TI0-
TpeGHOCTAM Te IieJIenoaralusi, KOTopblie ChOPMYITH-
POBaHbBI OT UMEHH COIMYMa €T'0 TPE/ICTaBUTENAMMU.

[TOCKO/IbKY KOHKPETHY!0 GOPMYTUPOBKY 1IN UH-
Tepeca Jis1 0611eCcTBa OTpe/iesisieT OTASNbHBII Yeto-
BeK WIH TPYIINa JIofieli, MHOTO€ B /leJie pealnu3alun
1[eJT 3aBUCHUT OT JKeJIaHUA U YMEHUsI TUX JITo/iei
MIPaBUJIBHO CTABUTD 1€/, COOTBETCTBYIOIIHE OXKH-
JaHUAM O6IIeCTBa, KOTOPble MOTYT PeaJu30BaThCs
yepes Cy6beKTUBHYIO 110 GOpMe ITPOUCXOKIEHUS
HaIPaBJIEHHOCTh IleJIeNojIaraHus B 06 beKTUBHOM 10
COZlepyKaHUIO AEATENbHOCTH GOBIINX TPYIIT JIFO/ei
WK BCero corryMa. [T0CKOIbKY KaXKablii 13 cocTaBa
06111ecTBa, KaK 0OBEKT YIIPABJISIONIET0 BO3AEHCTBYA,
OyZAy4u UCTIOMTHUTEIEM UCXOZSIIETO /ST HETO U3BHE
1[eJIenoIaTaHys, HaZieJleH COOCTBEHHBIMU UHTEPe-

27 CM.: n. 3 onpepeneruns KoHctuTyumoHHoro Cyna P® ot 08.11.2005 N2 438-0 «06 oTkase B MPUHATUM K PaCCMOTPEHUIO
»anob oTKpbITOro akuuoHepHoro obuiectea “YouMcknin HeptenepepabaTtbiBaloLWmMil 32804, OTKPLITOrO aKLMOHEPHOIO
obuiectea "HoBo-Youmckuit HepTenepepabaTtoiBaloLLmMii 3aB04”, OTKPLITOrO akLuoHepHoro obuectsa “YoaHedptexum”,
OTKPLITOrO akumMoHepHoro obuiectsa “AkunoHepHas HedTAaHan KomnaHus ‘bawHedTs” U OTKPLITOrO akLMOHEPHOTO
obuwiectBa “YodaoprcuHtes” Ha HapylleHMe KOHCTUTYUMOHHbIX NpaB u ceobon ab3auem TpeTbuM nyHkTa 1 ctaTbm 83
Hanorosoro kogekca Poccuitckon @Pepepaunus» // URL: https://legalacts.ru/doc/opredelenie-konstitutsionnogo-suda-

rf-ot-08112005-n-438-0-0b/.

2 CornacHo yyeHuto P. MleprHra, kaxablii 4UenoBeK He MOXET CyLLeCTBOBaTh TONIbKO ANs cebs, BCe cyliecTBytoT Ans cebs
n apyr ansa gpyra. MogobHbIM cOTpyaHMUYECTBOM fiofei obycioBneHo cywecTBoBaHme obliecTsa Kak TakoBoro. CM.:

UNepuHr P. Ykas. cou.

HOHKuP



caMu, KOTOpbIe MOT'YT He COBIA/IaTh C YCTAHOBKaAMHU
I[eJIeNIoIaTaHusA, TO BOSHUKAIOT KOHQIUKTHI MEXAY
YTIPaBJIAIONUM CyOBEKTOM U YIPABIIEMBIMU CyOb-
eKTaMu. B 3TOM 3akItoyaeTcs ofjHa U3 BaXKHEUIITHX
MIPUYUH HEZOCTATKOB B FOCYyaPCTBEHHOM U MyHU-
LIUITAJIBHOM yTIpaBjieHuH. V13 3Toro caefyeT Heob-
XOZVMOCTD CO3/JaHUs HaZIE)KHOT'O MeXaHHU3Ma IIPU
BBIpabOTKe LieJIenoaraHusi, KOTOPbIi obecredrnBat
ObI ero HaNPaBJIEHHOCTDb HA CTPaTErnYeCcKe OTped-
HOCTH HAIIMOHAJIBHOT'O 00IIecTBa.

ITo cTeneHu 06001IeHUA HOCUTENIE HHTEPECH
MOTYT OBbITh Y OT/I€/IbHOTO YeJIOBEKA, Y KOJUIEKTUBA
(cemeiinble). DTO YaCTHBIE UHTEPECHI, TOCKOJIBKY
OHM «IIPEZCTAaBJISIOT COO0M NHTEPECh KOHKPETHBIX
bU3MUeCKUX U IOPUANYECKUX JIUI], COLUATbHBIX
rpymi (KO/UIEKTUBHBIM MHTepec)»> . OHU ABJISIOTCA
byHZaMeHTOM 6oJiee IMPOKUX 110 COCTABY YYaCTHU-
KOB MHTEPECOB, B TOM YHCJIE /JISI BCEX MYOIUIHBIX
HWHTEPECOB, BKJIIOYasi FOCYAapCTBEHHbIE UHTEPECHL,
MIOCKOJIBKY B CBOEH COBOKYITHOCTU YaCTHbIE MHTEpe-
ChI BBICTYTIAIOT KaK ITyGINYHbBIE HHTEPECHI.

C y4eToM cka3aHHOTO 0ob11ue /I GOIBIIOTO Mac-
CHUBa JII0Zlel, TPOXKUBAOIIUX B OJHON MECTHOCTH,
OZIMHAKOBBIE /I HEOTIPEZIeJIEHHOTO KOJIMYeCTBa JINI]
WHTepeChl MOXXKHO Ha3BaTh MyGIUYHBIMU UHTEPECa-
Mmu. Ha Hanuuve 061e3HaYMMBbIX, TyOIUIHBIX HHTE-
pecoB Bcero obiecTsa ykasbisaer f0. A. Kpoxuna®.
3aciy:kvBaeT noAJep>KKU Touka 3peHusd E. B. KoHo-
BaJIOBOM O TOM, UTO IyOINYHBIN UHTEPEC «MOKHO
ornpesenuTh KaK cpOpMUPOBABIIYIOCA B ITyOIUIHOM
cdepe TO3UIMIO U TMHUIO COIIMATBHON OOIITHOCTH,
OTpaKAIOLIYIO pPe3y/bTaT Ipoliecca Ioucka u Gpop-
MUPOBaHUA CPEZCTB, CIIOCOOCTBYOIINX ZOCTIKEHHIO
O6IINX /I WIEHOB COIMATIbHOM OOIIHOCTY Lieei 1
YZIOBIETBOPEHUIO OBIIMX MOTPEGHOCTEN» .

F0. A. TUXOMUPOB 10/, Ty 6IMYHBIM UHTEPECOM
MIOHUMAET «00IecoIlnaTbHbIN HHTEPEC, OTPaXKa-
OIINI B KOHLIEHTPUPOBAHHOM popMe BeCh CIIEKTP
MHTepecoB B ob1ecTse»*, I Hero BaskHo, 4YTO6BI
TOCyZIapCTBO MPU3HAJIO 3aKOHHOCTD ITy OJINYHBIX UH-
tepecoB®. B nesiom 0. A. TUXOMUPOB 06 bEJUHAET
B OZ[HY I'PYIIITy IyOIUYIHbIE U TOCYyAapCTBEHHbIE UH-
Tepechl. B oT/InYme OT yBa)kaeMoro y4eHOro, Hala
MTO3ULIKS UCXOAUT U3 TOTO, YTO TOCYyJapCTBEHHbBIE
WHTEPECHI €CTh JIUIIb YaCTh IyOIUIHBIX HHTEPECOB.
B 3TOM CMBIC/IE OHU TIPE/CTABISIOT COOOM CIYCTOK
CTpaTernyecKy 3HAYUMBIX ITyOIUIHBIX HHTEPECOB.
A cam¥t yOIUYHBIE HHTEPECHI MOTYT ObITh pa3rpaHu-
JYeHBI Ha /IBe IPYIIIbL: MyOIMYHbIe HHTEPECHI KaK 60-
Jiee MHUPOKOe MOHATHE, TIPEACTAaBUTENIMU KOTOPBIX
MOTYT JIFOOBIE TIO CTEIIeH 00001IeHUs COOTBETCTBY-
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IOIINX UHTEPECOB TPYIIIIBI HAaCeJeHUs; U roCcyAap-
CTBEHHbIE MHTEPECH], KOTOPbIe GOPMYIUPYIOTCSI Ha
OCHOBe Iy GJIMYHBIX MHTEPECOB, HO MIOJJIEXKAT 3aKpe-
IUIEHHIO HOPMaMH ITPpaBa U JA0JDKHbI 06eCTIeInBaThCs
Bcell MoIIpIo rocyzapceTsa. [losaraem, 4To mosiBie-
HUe TOCy/JapCTBEHHBIX MHTEPECOB TpebyeT 0cob0ii
mpoueayps uX GOPMUPOBAHUSA U YTBEPIKAECHUS B
TAaKOM KayvecTBe.

TocyAapcTBO, UCXOAS U3 CBOEU MUCCHU Tiepes 06-
I1eCTBOM, 0pOPMIISIET TOCyJapCTBEHHBIE NHTEPECH
HOpMaMHU TIpaBa U My6GIUKYeT B CIeluaIbHBIX J[0-
KyMeHTaX B BH/ie LIeJIEBbIX yCTaHOBOK. Kak oTMevaeT
B. C. HepcecsaHL, AeATeNIbHOCTb I'OCYyapCTBA HOCUT
TIPE/ICTABUTENBCKUIA XapaKTep, T.e. TOCYAapCTBO sIB-
JsieTcs cnenudryuecKoi coluaabHON OpraHu3alyed,
TIpe/CTaBIANIeH U peatusyroliei 061y BOIo 1
o6uIre UHTEpech rpakaan’*. Takum o6paszom, Try-
GIMYHbIE NHTEPECH! MOTYT COBIAATh C MHTEPECAMU
rOCyZapCTBa U B 3TOM CJIydae CTAaHOBSTCS YaCThIO
TOCYZapCTBEHHBIX NHTEPECOB.

Ho B 1060M ciIy4ae Bce ToCyapCTBEHHbIE HHTe-
pechl JOKHBI GOPMUPOBATHCS UCKIIOYUTETHHO U3
qucsa myOIMYHbIX MHTEPECOB. VIHBIX HCTOYHUKOB
ux GOpMHUPOBaHUs He [OKHO ObITh. JloycKkaeTcst
ux GopMynTUpOBaHUE OTAENbHBIM Y€JIOBEKOM, HO
CTaTh 00IE€3HAYUMBIMU OHU MOTYT TOJIBKO MOCTIE
TIpU3HAHUSA UX GOMBITUHCTBOM 061IecTBa. TpaHcdop-
Mallys UX B KaTETOPHIO TOCYAapCTBEHHBIX MHTEPECOB
TpebyeT 0coboii mpoieAyphl 0T60pa. Takasi IpoIie/y-
pa mpezcTaBisieT co60i JOCTaTOYHO CIIOXKHBIH PO-
1[ecc, MPaKTUIECKU He YPeryJIupOBaHHbIM IPaBOM,
U Yallle BCETO BRIVIAAUT KaK CIyIaifHO TOMyIeHHBII
pesyJbTar.

B 11eJT0M He MOyYnIa pelleHus MpolleAypa orpe-
ZieJIeHUsI TOTO, KaKHe UHTEPECHI B OTIPe/ie/IeHHBII
MOMEHT BpeMeHH MOTYT HOJIYIUTh IIPaBOBOI pe-
’KMM TOCYZJapCTBEHHOT'O MHTEpeca, a KaKue He MOTyT
UMETbh TaKOH PeXXUM. BaXKHEHIIMMU yCTOBUAMHU OT-
6opa /151 BKJIOUEHUS YaCTH MyOIUIHBIX HMHTEPECOB
B pasps/ rocyZapCTBEHHBIX HHTEPECOB SIBJISIOTCS
CTeleHb Pa3BUTHUSA JeMOKPATHUU B TOCYAAapCTBE, a
TaK)Ke YPOBEHb MOJUTUIECKOM KYJIbTYpHI B 06Iile-
CTBE, COCTOSTHIE SKOHOMUYECKOTO Pa3BUTHSA CTPAHEI,
CJIOKUBIIUECS TPAJUILINY B 06IecTBe U ApyTue dak-
Topbl. MHOTOE ompeziensieT GakT Haarmdus GUHAHCO-
BBIX BO3MOXKHOCTe! /|jis BEIGOpa rocyZapCTBEHHBIX
WHTEPECOB U3 TOTO TePeYHs, KOTOPHIN BXOJUT B Iie-
peueHb TOTpebHOCTEH 061IIeCTBA.

MO’KHO CKa3aTh, YTO B PeasbHOM KU3HU UJET
TOCTOAHHAsA 60phOa MeXKY Tpe/CTaBUTEISIMU pas-
JIMYHBIX YaCTHBIX WU [aXKe MyOIUYHBIX HHTEPECOB

27 TlyBanuHble U YacTHble UHTEpechl B GMHAHCOBOM npase : MoHorpadus / pyk. asT. konn. E. U. CnekTop. M., 2011. C. 15.
30 Kpoxura K. A. DuHaHcoBoe npaBo Poccuu : yuebHumk ansa Bysos. M. : HopmMa, 2004. C. 57.
31 KoHosanosa E. B. My6nuuHbliit nHTepec n npaso: npobiemsl 1 B3anMogeictens // BectHuk CaMapckoro akoHOMUYeckoro

yHuBepcuteta. 2014. N2 1. C. 87.

32 Tuxomupos 0. A. ADMUHUCTpaTUBHOE ycMoTpeHue 1 npaso // XypHan poccuiickoro npasa. 2000. N 4.

3 Tuxomupos I0. A. NMybnuuHoe npaeo. M., 1995. C. 54—55.

3 HepcecaHy B. C. Obwas Teopusi NpaBa U rocyfapcTsa : ydebHuk ans sysos. M. : Hopma, 2004. C. 257.
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3a TO, YTOOBI IPEBPATUTh UMEHHO CBOU MHTEPECHI B
oduIMaNTbHO IPU3HAHHBIE MHTEPECH TOCYAapCTBa’.
MHoOTro€ IIpy 3TOM OIpPeJEISAIOT BO3MOKHOCTH JI060H-
POBaHMUS U IpyTUE CYObEKTUBHBIE IIPUYHHBI.

[Ipu 3TOM yCcWIusA 3aKOHOZAATENA, KaK IPaBU-
JIO, CBSI3@HHI C JKeJJaHUEeM CyOBbeKTa, KOTOPHIH OCy-
IIeCTB/IsIeT Ha3BaHHYIO I0pUAN3aLNio, 0pOPMUTH
MIPaBOBBIMU HOPMaMH OIIpeZieJIeHHbIE OTHOIIEHN,
YTO MOXXKHO 0O03HAYUThH KaK CBOEOOPA3HbBIN «HH-
CTPYMEHT» JOCTWKeHUA 1lenn. Ho He Bcerza oHU
B 4YeTKOH $popMe MpeAIoIaraloT IoIydeHrne KaKo-
ro-11b0 pe3ysbTaTa, UMeIOIIero 3JKOHOMUYECKOE,
COIIMAJIbHOE WM MHOE 3HAYeHHUE.

Takum 06pa3oM, B pe3ysibTaTe MOSBIEHUA TOTO
WIYM UHOTO 3aKOHA MBI IMEEM YIIOPsZ0UYeHHBIE OTHO-
IIeHU, OIIPeZIeIEHHBIN CTaTyC UX YYaCTHUKOB, yCTa-
HOBJIEHHBIE MEPHI OTBETCTBEHHOCTH 32 HapylleHre
TIpe/IIMCAHHBIX HOPMaMH ITpaBa MOZeJIeH TOBeAEHYIA,
9TO BOOOIIIE MOKHO Ha3BaTh NpUMEHEHNEM B HaZie-
»)amel popMe crioco60B OPUAU3AITAYN OTHOIIIEHUH.

B peasbHOI ITPAKTHUKe MOXKHO HAOJIIOATE CIIy4YaH,
KOT/Ia MHTEPECHl CTOPOH He YKa3bIBAIOTCA B TEKCTAX
HOPMAaTHUBHBIX IIPABOBBIX aKTOB, IIPU 3TOM TPYZAHO
obecneynBaTh UX 3AIUTY B CyZeOHOM HOPSJKE.
B cdepe my6IMIHO-IPABOBBIX OTHOLIEHUIH 110 TIO-
BOZY 3aLIUTHI Ty OJIUMYHBIX UHTEPECOB BCTPEYAIOTCS
cJTydau, KOrzia He OIlpeZiesIeHbl B IIOJTHOM 06beMe
IIpaBa rocylapCTBEHHOT'O YYPEeXAeHUA KaK IoIyda-
TeJIs CpeZACTB U3 Otomxera. [103TOMY HET BO3MOXKHO-
CTH 3aIUTHUTD UX UHTEPECHI IOCPEJCTBOM IIPABOBBIX
CPEZCTB, TIOCKOJIBKY OTCYTCTBYET ITOPSAZOK UX 3aIIH-
Thl. BO3HUKAaOIIME TIPU 3TOM KOHQIUKTHI MHTEPE-
COB CTOPOH OIO/IXKETHOM /IeATEeTHHOCTH Yallle BCETO
HOCSIT CKPBITHIN XapakTep. B 61omkeTHOM cdepe mpu
HaJIMYUH IOPUANYECKOTO HEPABEHCTBA CTOPOH OHU
BBICTYTIAIOT KaK paBHBIE TIepe/] 3aKOHOM, OHH 001-
3aHbI 00€CIIeYnTh peayn3aluio MyOIUIHBIX HHTE-
PECOB, BBIIIOJIHUTD BOJIIO FOCYJapCTBa, pealn30BaTh
€ro uHTepeckl. TaKo IPUYUHOH IS CTIOpa MEXKY
CTOpPOHAMU OIO/KETHOTO TPABOOTHOIIEHUSA HU ITPU
KaKUX CUTyallUsIX He MOXKET BBICTYIIaTh YaCTHBIH
WHTEpeC, UMEIOIINH JIETUTUMHYIO GOpMY.

Hampumep, «IIpy HelleJIeBOM HCII0Jb30BaHUU
ToJrygaTesieM OFO/PKEeTHBIX CPEeJCTB HEKUI PYKOBO-
JIUTENb TOCYAPCTBEHHOTO YYpeX/JeH!s KaK IoJIyda-
TeJIb CyOCUANY Ha BBIITOJHEHNE TOCYZAapPCTBEHHOTO
3a/]aHUsA UCIIOb30BAJ CPE/ICTBA HE TI0 Ha3HAYEHUIO U
TEM CaMBbIM HaHec yIepb rocyjapCTBEHHbIM UHTEpe-
cam. Hepeaixo IpUYMHOM TaKUX JeSTHUHN CTAaHOBATCS
baKThI TOAMEHHI ITyGIMYHBIX UHTEPECOB, obecrieye-

HUe KOTOPBIX OBUIO 3aKPEIUIEHO 3a YUPeXKAeHUEM,
YacTHBIMU MHTepecaMu. Bo Bpemsa OO KETHOTO
CIIOpa CKPBIThIe YaCTHbIe NHTepechl 00HAPOAYIOTCSA
peaKo, a ¥ K MyOIMYHBIM MHTEPecaM, KaK IIPaBuIo,
TpaAuLINY aneINpoBaTh He cyllecTByeT. Jlokasa-
TeJbCTBO CBOEM IPaBOMEPHOCTU CTOPOHEI UIIYT BCe-
r'o JIUIIb B HAJTMYMY WIN OTCYTCTBUH IIpeJINCaHHON
IIpOIleZyPHI GI0/PKETHOTO TIpoliecca, a caM GakT 1moz-
MeHBI MHTEPECOB MOKET He 06Cy)AaThCs» .

[To sTOMy NOBOZY U3BECTHBIN CIleUaJINUCT
B. B. TTaukyH numieT, 4To UMIIepaTUBHBIN XapaKTep
HOPM OIO/I’KETHOT'O ITPaBa CBOAUT «I0 MUHHUMYyMa
YCMOTpEHUE CyZI0B, B TOM YHCJIe apOUTPAKHBIX,
VIHBIX OPraHOB, [IPY pPa3pelleHnH OI0/KETHO-TIPAaBO-
BBIX CIIOPOB ¥ MHBIX CIIOPOB, BO3HUKAIOIINX B chepe
GIOKETHOM JEATENbHOCTHA» . B CHITYy CKa3aHHOTO
«IIPUCYTCTBYIOT KAK MUHUMYM TPU KaTeTOPUU UHTe-
PECOB: IyOIMYHBIE HHTEPECHI BIACTBYIOIIEN CTOPO-
HBI, yOJIMYHBIE MHTEPECH IOAYNHEHHON CTOPOHEI
U YacTHBIe NHTepecHl IIpe/icTaBUTeNel OAHOU WiIn
cpasy 06erx CTOPOH, HaJIM4YKe KOTOPBIX 00YCIOBUIO
baxT mosiB/IeHNs IPaBOHAPYIIEHNS U IOCTIeyIOLIero
yMaJleHWsI KHTEPECOB TOCyAapCTBa»>®,

O Haymuuy npobieM ¢ obecrieyeHreM HHTEPECOB
rocyzapcTBa B O10/KETHOH chepe CBUAETENBCTBYET
MIOATOTOBJIEHHOE elnle 5 dpeBpasnsa 2018 1. nmpeayioxke-
Hue «O coBeplIeHCTBOBAHUH MTOPAZAKA IIpeZicTaBIe-
HUA UHTEPeCoB rocyZjapcTBa B CyZAax II0 UCKaM O B3bl-
CKaHUU JeHeXHbIX CPeZCTB 3a cueT $peZepaabHOIo
OrozKeTa». B HEM Ipe/Iarajoch BHECTU U3MEHEHUS
B BIO/)KETHBII KOZIEKC, KOTOPBIMU OYZyT 3aKpeIUIeHbI
MIOJTHOMOYHS [TTAaBHOT'O PaCIIOPAAUTEIS OI0KeTHBIX
CPeACTB Npe/CTaBIATh UHTEPECH COOTBETCTBYIOLIETO
My6IMYHO-TIPaBOBOT0 0OPa30BaHUA B ZleJIax O B3bI-
CKaHUHU JIeHeKHBIX CPe/ICTB B ITOPAJKE perpecca ¢
BUHOBHBIX JIVII, YbH JA€UCTBUA WIK Oe3/eiicTBYE 10-
BJIEKJTM BO3MellleHUE BpeZia 3a CUeT Ka3HbI Iy 6Iny-
HO-IIPaBOBOI'0 0OPa30BaHMUS.

Bezy1iyto poJsb B IpaBOBOM obecrieueHuH my6-
JINYHBIX NHTepecoB urpaeT Koucturynusa PO. Kox-
CTUTYLIMOHHBIE ITOJI0XKEHUA OIIpeZle/IAIoT KpUTepHUU
ydeTa 3aIlpOCOB HaceJeHHA B IlepedHe HHTepecoB
rocyzapctBa. CaMu KOHCTUTYIIMOHHBIE TI0JI0XKe-
HUA, a TaKXXe [T0JI0XKeHUA MHOTUX APYTUX 3aKOHOB
clefyeT CUUTATh Kak IIpU3HAHHBIE FOCYapCTBOM U
HoTy4uBIIMEe GOpMaIbHOE BOIUIOLIEHNE ITyOIMYHbIE
HMHTepecHl. B To jxe BpeMs Heslb34 IPU3HATh, YTO 3TOT
IIpH3HaK [IPUCYIL BceM 3aKoHaM. Poccusa yxe He pas
ZloKa3aJia BpeHOCTh /IA IieJiel pa3BUTHA 001IeCcTBa
HeraTUBHBIX 110 CBOUM NOC/IeCTBUAM dKCIIepHUMEH-

% HaanMep, He NCKJTI0YEeHO NPOTUBOCTOAHNE UHTEPECOB OTAEJIbHbIX MyHULNNANbHBIX 06paBOBaHI/IIZ nnn Cy6'beKTOB Pq),
Korga OHU NbITakOTCA NONY4YUTb ANnd cebs OONMOJSTHUTENbHbIE TpaHCdJeprl onga cBouUX 6I'O,D,)KETOB B yLu,ep6 APYrMM aHano-

F’MYHbIM I'Iy6J'II/1‘-IHO—I'IpaBOBbIM O6pa3OBaHMF|M.

% Cemokos A. []. MpuunHel, chepa nposisneruns u ocobeHHocTy cropos B brogxxetHol cdepe // Bonpocsl npasocyaus. 2020.

Ne 2. C. 80—89.

% MaukyH B. B. MpumeHeHue HopM BlogxKeTHOro nNpasa npy paccMoTpeHUn GUHAHCOBO-NPABOBbIX CMOPOB (Ha NpuMepe
apbuTpaxkHoit npakTuku) : aToped. ... KaHa. opug. Hayk : 12.00.04. M., 2014. C. 14.

% Ceniokos A. []. Ykas. cou.
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TOB, TOPSZIOK KOTOPBIX ONIPeZAEISUICA 3aKOHAMU. DTO
OTHOCHUTCSI, HAPUMED, K MEXaHU3My TPUBATU3AI[IH
TOCYAapCTBEHHOTO UMYIIECTBA, TPOBOAUMOM MuH-
buHOM PoccHY OMUTHUKY CTEPUIN3ALIAN «HA3JIULII-
KOB» 10X0710B desiepasbHOro Gro/KeTa U JIp.

Takum 06pa3om, TIOHSATHE UHTepeca KaK OZHOTO
13 C11oco60B 06001eHNs UHOPMAIH eCTh aOCTPaK-
IMs1, OTpaKarolas YyBCTBO OCO3HAHHOM OTpe6HO-
CTHU B 00bEKTAX, [TOyUYeHIe KOTOPHIX SIBJISETCS pes-
MeTOM MOTHUBAIUU GUIUIECKUX U IOPUAUIECKUX
JIVILI, @ TAaK)Ke BCEro obIecTBa ¥ caMoro rocyapcTaa.
CaMbIM MIUPOKUM ero 06001IeHIEeM ABJISAETCA KaTe-
rOpUs «HAIIMOHATbHBIN HHTEPEC», Peanu3aliys KOTo-
pOii Ha IIPaKTHKe TI03BOJISIET 00ECIIEYNBATh EAUHCTBO
001jecTBa KaK IIeJIOCTHOTO SIBJIEHNS, I7ie TOCYAapCTBO
B [TOJTHOM 06'beMe peajn3yeT CBOI0 MUCCHIO.

BoeiBOABI

B yC/IOBUSIX IIPeATIPUHUMAEMBIX POCCHICKUM 0011e-
CTBOM IIOTIBITOK IIPe0[0JIeHHsI KPU3UCHOT'O COCTOSI-
HUS, YCYTYOJIEHHOTO YTPO3aMH M3BHE, CIIaCUTETBHYIO
POJIBb B35JIO Ha cebs rocyapcTBO, HECMOTPS Ha TO,
YTO OHO CaMO He BO BCEM OTBeYaeT IIOTPEOHOCTIM
BpeMeHH. B3B Ha BOOpYy>KeHHe MeTO/, IIPOBeJieHUsA
npeobpasoBaHUl «CBEPXy», OHO TIOCTABUIO 3a7a4y
BO3PO’KJEeHNA HAlIMOHAJIbHBIX [IeHHOCTEH, YKpeIlTe-
HUA eJUHCTBA BCEro COLIMyMa Ha IIPOCTPAHCTBE Io-
CyZapcTBa, aKTUBHU3AMYU SKOHOMHUYECKOI'0 POCTA
Ha OCHOBe IINPOKOT'0 BHEJPEeHN NHHOBALIUH, II0-
BBIIIEHUS POJIM HALIMOHAJIBHOM KY/IBTYPHL ¥ HAINO-
HaspHOTro Ayxa. PopMoii 1esienonaranus AesTeabHO-
CTU TOCyZapcTBa [0 peajn3aliy BhIlIeHa3BaHHBIX
3a/la4 ABIsAeTCA HAllpaBJIEeHHOCTh rOCyAapcTBa Ha
JOCTYKEeHVe HallMOHAIBHBIX MHTEPECOB KaK HA UH-

HaumoHanbHble MHTEPECHI KAK 0CHOBA rOCYAapCTBEHHOCTH

TerpaybHYI0 M0 3HAYMMOCTH U CIIEKTPY pean3yeMbIX
IIeHHOCTEeH YCTaHOBKY, OTPaXKatolyio TIyOUHHBIE
cTpaTernyeckuie MHTepeCchl GOMbIIMHCTBA O0IIecTBa.
CaMma MHccHA rocyapcTBa BHICTyIIaeT Toka3aTeneM
CTelleHU peann3allii HallOHAJIbHBIX UHTEPECOB.

OZHOBpeMEHHO HOBBIE YCIOBUS ITOCTAaBWIU Iie-
pes rocyZapcTBoM 3azavyy GopMUPOBaHUS UHBIX,
OTBeYarlMX HallMOHAJIbHBIM UHTEpecaM MEeTOZO0B
yIpaBJSIONUEro BO3ZeUCTBUA Ha 061ecTBO. Jnd
9TOr'0 Ha BCeM IIPOCTPaHCTBE COLIMyMa CIeAyeT
OTKAa3aThCA OT OBIIENPUHATOMN TapafurMbl olie-
HUBATh r'OCyZJapCTBO KaK OpPraHM3alUuIo, CTOSIIYIO
Haz ob1mecTBOM. ECM COIIacUTBCS € BEIBOZOM, YTO
CyBepeHUTET roCyZlapcTBa CAYKUT UHTepecaM Ha-
I[MOHAJILHOTO OOIIeCTBa, TO CJIeAyeT MPU3HATD, YTO
roCyZapcTBO 06513aHO CTPOUTH CBOIO AEATENbHOCTD
KaK COOTBETCTBYIOIIYIO peaanu3anuy moTpebHoCTeH
HaceyieHUsA. MOXKHO cKa3aTh, YTO I'OCYZapCTBO BBI-
CTYTIaeT CPEACTBOM OCYIIeCTBIEHUI 00beIMHEHHBIX
B MacinTabe Hallu¥ UHTEPECOB U OHOBPEMEHHO
bopMoii peanr3anny )KU3HEYCTPOICTBA MO 0becIe-
YeHUIO TaKUX UHTEPECOB.

OmnpezienAIonyIo posib A1 A0KHOM KBaTudu-
KaIluy UHTEePeCOB rocyZapcTBa Kak 6a30Boro Imo-
HSTUSA HACTOSAIIEro UCC/IeloBaHUsA UTPaeT MOHATHE
«ITyOJIUIHBIN MHTEPEC» KaK TPOTUBOCTOSIEE UHBIM
rpymIaM UHTEePeCcoB, KOTOPble MOXHO OOOOIIUTD B
MTOHATUHU «4aCTHBIE MHTEPECHI». [10 cocTaBy cyObek-
TOB — HOCHUTEJIEH MyOIMIHOr0 MHTEepeca IPU3HAK
IMyOJIMYHOCTH He TIpeAnoiaraeT 060co6IeHHOCTH 110
CBOMM HHTepecaM OIlpeZieIeHHOU 4acTy coluyMa.

B KOHTeKCTe cKa3aHHOT'0O HallMOHaJbHbBIE UHTe-
PECHI SBJIAIOTCA pe3yabTaToOM JraleKTUUecKol B3a-
MMOCBS3U IUYHBIX, TyOJIUYHBIX U TOCYAAPCTBEHHBIX
WHTEPECOB U Ha 3TOI OCHOBE BBICTYIIAIOT KPUTEPUEM
liesienioyIaralHma Beel AeaTebHOCTH rocyZlapcTBa.
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PykoBopsuas ponb KMK gonxHa 6biTb 0TpaxeHa B 3ak0Hax: Tpeb0oBaHUA U vX peanv3sauys
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Abstract. Promoting the Communist Party of China’s leadership into the law is an inevitable require-
ment for the CPC’s comprehensive leadership in governing the country according to law in the new erq,
and it is also a legislative action to implement the CPC’s Leadership clause of the Constitution. On the
issue of the standard of «the party’s leadership into the law», the academic circles have successively
put forward two representative viewpoints: «theory in the field of public law» and «theory of political
standard». But both are too formal to be applied in practice. For example, although the political judg-
ment standard theory initially involves the substantive content level, the actual understanding and
application still seem relatively broad, and there is no substantive content to grasp.

In 2018, the amendments to China’s constitution added a clause that «the leadership of the Com-
munist Party of China is the most essential feature of socialism with Chinese characteristics», which
fundamentally established the criterion of «socialist attributes»: a substantive criterion of «promoting
CPC’s leadership into the laws». According to this provision, if the law needs to confirm the leadership
of the Communist Party of China , it means the law should highlight its socialist nature. The question
of which national legislation needs to specify the «leadership of the Party» is essentially the issue of
which national legislation needs to highlight the socialist nature in the substance and must ensure its
socialist attribute.

Therefore, to judge whether a national legislation should state «the leadership of the Communist Party
of China», the substantive content should be based on whether the country’s legislation has outstanding
socialist attributes and should absolutely guarantee and give special prominence to its socialist values.
In this constitutional sense, state legislation stipulating «the leadership of the Communist Party of
China» is to highlight its «socialist» attributes; In order to manifest and guarantee its socialist char-
acter, state legislation must clearly stipulate the principle of «Adhere to the leadership of the CPC».
The Constitution is the fundamental law and supreme law of the country, and the highest standard and
basis for national legislation. Therefore, national legislation should also be based on the Constitution
when stipulating the «leadership of the Communist Party of China» clause. That is, national legislation
with prominent socialist attributes should comprehensively stipulate «upholding the leadership of the
Communist Party of China». The basic scope of these legislation involves the fields of basic system of
state and government, national defense and military, national security, cadre personnel, education,
ideological security, governing the country according to law, anti-monopoly, etc., and mainly belongs
to public law. The legislative field with socialist attributes is a practical and opening field. With the
in-depth development of socialist practice, when the socialist nature in some fields is gradually high-
lighted and clearly recognized by legislators, its corresponding legislation will clearly stipulate the
principle of «upholding the leadership of the Communist Party of China», which further confirm and
guarantee its «socialist attribute» at the national legislative level. Therefore, the issue of the field and
scope of «the Party’s leadership into the law» is fundamentally a dynamic issue, a dynamic field that
has always been constantly evolving in the face of the development of socialist practice.

To promote the Party’s leadership into the law, the fundamental purpose should be conducive to
strengthening the leadership of the Communist Party of China, and comprehensively consider the
coordination and convergence between the national laws and the Communist Party of China’s regu-
lations under the socialist rule of law system. The newly revised National Constitution in 2018 has
established a legislative expression model that confirmed the leadership of the Communist Party of
China in principle and abstractly. The normative content of how the Chinese Communist Party exercises
its leadership is specified in detail by the Communist Party of China Constitution. The Communist
Party regulations are the main basis rules for the party to manage the party and govern the party,
and have outstanding functions of governing the party and controlling power. They are most suitable
for comprehensively standardizing and directly stipulating the specific content and procedures of the
leadership of the Chinese Communist Party over the country. In this way, the national laws and the
Communist Party of China regulations can be harmony and unified in the socialist system of rule of
law as a whole. Accordingly, when relevant national legislation stipulates «the CPC’s leadership», it
should also mainly implement the model established by the National Constitution and the Commu-
nist Party of China Constitution, which confirm the leadership of the Communist Party of China in
principle and abstractly. So, there will leave the legislative blanks for the Communist Party of China
regulations to stipulate the normative content such as its specific scope, matters, methods, procedures,
responsibilities, and so on. This legislative white space is intentional from an overall perspective of the
socialist rule of law system, and is a «rule of law interface» that must be reserved for the integration
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of the Communist Party of China regulations with national laws to further specific provisions on the
actual content of «the CPC’s leadership».

As a result, the national legislation focuses on «abstract confirmation of the party’s leadership status»,
while the Communist Party of China regulations focus on directly regulating and restraining the par-
ty’s leadership activities in a comprehensive and concrete way. The national laws and the Communist
Party of China regulations are closely coordinated and connected on the issue of promoting the CPC’s
leadership into the law. At that time, there is a differentiated division of labor and dislocation and
complementary relationship between the national laws and the Communist Party of China regula-
tions. That will not only highlight the unity and scientific nature of the socialist rule of law system
with Chinese characteristics but also conducive to accelerating the formation of a rule of law pattern
in which national laws and the Communist Party of China regulations complement each other, pro-
mote each other, and guarantee each other. The leadership of the Chinese Communist Party over the
country will be confirmed and guaranteed by party rules and state law, and will be more stable in the
socialist rule of law system.

Keywords: the leadership of the CPC into the laws; socialist characteristics; the CPC’s regulations;
legislative white space; legal «interface»
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Annomauus. [lonpaska k Y2on08Homy 3axoHooamensvcmsy (XI) npedycmampusaem omaoesibHoe
Y20J108HO€ HAKA3aHUe 3a 6pocaHue NpeOMemos ¢ 8bICOMHbLX 30aHULL U HanpasJieHa Ha obecneueHue
6ezonacHocmu Juodell. /[ns danbHeliuiezo mouHo20 onpedesieHUsl COCMAasa NPeCnynieHusl, C8s13aHH020
¢ 6pocanuem npedmemos ¢ 8bLCOMHbIX 30aHull, u bosee ahhekmuBHO20 UCNONBL308AHUS PYHKUUIL
Y20108H020 NPABA NO HAKA3AHUIO 3 CO8epULeHUe MAKUX NPecCmynieHUll u ux npedomspatyeHue,
Heobx00uMo uccedogams u 0606wums onvim cydebHblX pazbupamenbcms, yCuaums moakogaHue
HOPM 0 3aujUme 3AKOHHbLX UHMeEPECcO8 U UCCe008aHUE ITEMEHMO8 NPeCmynieHUll, CBA3AHHbBLX C
KuoaHuem npedMemos ¢ 8bICOMbL, PACCAe008AMb UX C853b € OPY2UMU NPABOHAPYWEHUAMU. DMO
nomoscem copmupogams npasuna cydebHozo NPU3HAHUS, KOMOPble MONCHO UCNOIb308AMb OJIS1
npakmuueckux yeJel.

Knouesvle cnoea: kudaHue npedmemos ¢ 6016uL0ll 8bICOMbL, NONPABKA K Y20 108HOMY 3AKOH0OA-
menscmay (XI), cydebHoe onpedenerue.

Abstract. The Amendment to the Criminal Law (XI) has separately criminally punished the act of
throwing objects from high-rise buildings, effectively safeguarding the safety of the people’s «overhead>.
In order to further accurately define the offense of throwing objects from high-rise buildings and better
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utilize the punishment, regulation, and prevention functions of criminal law, it is necessary to research
and summarize trial experience, strengthen the normative interpretation of the legal interest protec-
tion and constituent elements of high-altitude throwing crimes, and investigate the relationship with
other offenses. This will help to form judicial recognition rules that can be used for practical reference.
Keywords: throwing objects at high altitude; the amendment to the criminal law (xi); judicial de-

termination.

Introduction

In recent years, there has been a gradual increase
in cases related to high-altitude littering, which has
attracted wide attention from the entire society.
Against this background, in October 2019, the
Supreme People’s Court issued the «Opinions on the
Proper Handling of Cases of High-altitude Littering
and Falling Objects According to Law»' (Law
No. 25 issued in 2019, hereinafter referred to as the
«Opinions on the Trial of High-altitude Throwing»).
The document outlined that the courts need to attach
great importance to the real harm caused by high-
altitude littering and falling object behaviors, deeply
understand the necessity and importance of using
criminal punishment to address behaviors that pose
severe consequences resulting from high-altitude
littering and falling objects, and punish such criminal
behaviors according to law. Effective prevention and
resolute deterrence of these activities shall be taken.
The Amendment XI of the Criminal Law of the People’s
Republic of China,” which came into effect on March
1st, 2021 (hereinafter referred to as the <kAmendment
to the Criminal Law (XI)»), includes a separate
provision that criminalizes the act of throwing objects
from buildings or other high places. The provision
states that for serious offenses, the offender may be
sentenced to a maximum of one year of imprisonment,
detention, or surveillance, and may also be fined. If the
same act also constitutes another offense, the heaviest
punishment prescribed by law shall be applied.?
According to the «Supplementary Provisions (VII) of
the Supreme People’s Court and Supreme People’s
Procuratorate on the Enforcement of the Criminal
Law of the People’s Republic of China»”, the offense
of throwing objects from high places has been defined

as the «high-altitude object throwing crime». Since the
implementation of the «<Amendment to the Criminal
Law (XI),» the people’s courts have lawfully tried a
number of criminal cases involving throwing objects
at high altitude, effectively safeguarding the safety of
the people’s over head. In order to accurately apply the
law and make full use of the punitive, regulatory, and
preventive functions of judicial judgments, this paper
explores some outstanding issues related to the judicial
determination of high-altitude object throwing crime.

1. Legislative background and legal
interest analysis of high-altitude object
throwing crime

1.1. The legislative origin of high-altitude object
throwing crime

In recent years, frequent incidents of property
damage and personal injury resulting from high-
altitude objects thrown down have become a hot
topic of concern in the current society. In order
to effectively regulate high-altitude throwing
behaviors and ensure the safety of the people, the
Supreme People’s Court, based on the summary
of previous judgments on high-altitude throwing
cases, specifically issued the «Opinions on the Trial
of High-altitude Throwing» in October 2019, which
clearly stipulates the punishment of high-altitude
throwing crimes according to law; The Civil Code
of the People’s Republic of China, the first civil code
since the establishment of the new China, enacted
on May 28, 2020, expressly prohibits the throwing
of objects from buildings, and holds the tortfeasor
legally responsible for causing harm to others by
throwing objects from buildings’; The «<Amendment

' Opinions on the Proper Handling of Cases of High-altitude Littering and Falling Objects According to Law [EB/OL].
(2019-11-14) [2023-07-18]. The National People’s Congress of the People’s Republic of China // URL: http://www.npc.
gov.cn/npc/c30834/201911/f9197a5e778d4718bfccktaf13a587700.shtml.

2 The Amendment XI of the Criminal Law of the People’s Republic of China [EB/OL]. (2020-12-16) [2023-07-18]. The
National People’s Congress of the People’s Republic of China // URL: http://www.npc.gov.cn/npc/c30834/202012/850
abff47854495e9871997bf64803b6.shtml.

3 Refer to Article 291-2 of the Criminal Law of China.

“ Supplementary Provisions (VII) of the Supreme People’s Court and Supreme People’s Procuratorate on the Enforcement
of the Criminal Law of the People’s Republic of China [EB/OL]. (2021-02-17) [2023-07-18]. Chinese Supreme People’s
Procuratorate website // URL: https://www.spp.gov.cn/spp/xwfbh/wsfbt/202102/t20210227_510055.shtmL.

5 See: Cao Bo. The Justification for the «Criminalization» of Throwing Objects from Heights and its Systematic

Interpretation [J] // Hebei Law Journal. 2021 (2). P. 158.
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to the Criminal Law (XI)» implemented on March
1st, 2021, added a provision after Article 291-1 of
the Criminal Law, formally incorporating the act
of «throwing objects from a building or other high
altitude with serious circumstances» into the scope of
criminal law regulation and defining it as the crime
of throwing objects from a high altitude. After the
promulgation of the Amendment to the Criminal
Law (XI) , the crime of high-altitude littering was
transferred from the initial inclusion in Chapter 2
of the Specific Provisions on Crimes Endangering
Public Safety to Chapter 6 on Crimes Disturbing
Social Order. This should be seen as the legislator’s
recognition of the problem and a shift towards the
denial and revision of the relevant provisions in the
«Opinions on the Trial of High-Altitude Littering».°

The Amendment to the Criminal Law (XI)
introduces the offense of throwing objects from
a height, primarily based on the following two
considerations: Firstly, from the perspective of
current demands of our era, entering the mid-to-
late 20th century, due to the increase in uncertain
risks created by human actions and institutional
and technical risks, the concept of «risk society» was
widely discussed abroad.” In the context of the «risk
society», the concept of proactive preventive criminal
law has emerged. The offense of dangerous driving
is a product of the proactive preventive criminal law
perspective. The social harm caused by throwing
objects from heights is no less than that caused by
dangerous driving, as throwing objects from heights
is more covert and sporadic.

Considering that dangerous driving, which
affects «travel safety», is already subject to criminal
law regulation, it is necessary to include the act
of throwing objects from heights, which affects
people’s «safety above their heads», within the
scope of criminal law regulation.Secondly, from the
perspective of the current legal system in China, the
existing civil liability mechanism for torts is difficult
to effectively deter high-altitude littering behavior.
Civil prosecution of high-altitude littering can only
be pursued for those instances that have resulted in
actual harm, while those acts that carry a significant
risk of harm but have not resulted in actual damage
are difficult to regulate under civil law. While high-
altitude throwing behavior may pose a threat to the
life, body or property of unspecified persons, thereby
endangering public safety to some extent, it cannot
be denied that there are also high-altitude throwing

@

behaviors that do not necessarily pose a threat to
public safety. However, these high-altitude throwing
behaviors may have a certain disruptive effect on
public order.

Therefore, if only high-altitude throwing behaviors
that endanger public safety are criminalized,
those high-altitude throwing behaviors that do not
endanger public safety but disrupt public order will
be excluded from criminal punishment. Thus, it
cannot effectively punish and prevent this type of
high-altitude throwing behavior.® Criminal law is the
protective law of other branch laws, serving as the
final line of defense for social defense in our country.
When other branch laws are unable to effectively
contain certain behaviors, criminal law should play
its role as the last line of defense and incorporate
them into the scope of criminal law regulation.

1.2. The Protective Legal Interest
of high-altitude object throwing crime

The protected legal interest of the crime of
throwing objects from high altitudes include the
maintenance of social public order rather than public
safety.The «Opinions on the Trial of High-Altitude
Throwing» issued by the Supreme People’s Court
in 2019 pointed out that «incidents of high-altitude
littering and falling objects continue to occur, posing
serious threats to public safety.» Based on this, the
legal interest violated by high-level paratrooper
actions are public safety. Consequently, such actions
should be deemed as criminal offenses of endangering
public safety and should be punished accordingly.
In the first draft of the Amendment to the Criminal
Law (XI), the act of throwing objects from a height is
stipulated in Article 114, paragraphs 2 and 3 of the
Criminal Law: «Those who throw objects from a high
altitude, endangering public safety, will be subject
to detention or control and may also be fined or
punished with a fine alone.» «If the aforementioned
act causes injury or other serious consequences, and
also constitutes another crime, the offender shall be
punished according to the more severe provisions of
the law.» This regulation still follows the tone set by
the «Opinions on the Trial of High-Altitude Throwing»
and identifies high altitude throwing behavior as an
act that violates the public interest and endangers
public safety.” The Amendment to the Criminal Law
(XI) passed on December 26, 2020 moved the crime
of throwing objects from high altitude from Chapter
2 of endangering public safety to the first section of

¢ See: Zhang Mingkai.The Denial of Judicial Interpretation and Its Problem-solving in the Amendment to the Criminal

Law (XI) [J] // the Journal of Law. 2021 (2). P. 17.

7 See: Lao Dongyan.The Criminal Law Legislative View of Risk Society and Functionalism [J] // the Law Review. 2017 (é).

P.17.

8 See: Chen Xingliang. The Evolution of Legislative Ideas on Public Security Crimes: A Perspective from the Amendment
to the Criminal Law (XI) [J]1 // The Journal of Law. 2021 (1). P. 50.
? See: Lin Wei. Reflection on Legislation and Application of Doctrine of High Altitude Throwing Crime [J] // The Journal

of Law. 2021 (3). P. 4é4.
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disturbing public order in Chapter 6. This clearly
indicates that the act of throwing objects from high
altitude cannot infringe upon public safety, and the
legal interest violated by such behavior are those of
social public order.

Recognizing the protective legal interest of
this offense as a safeguard for public order is
advantageous for maintaining the coherence
of criminal law system. Firstly, from the system
positioning of the crime of throwing objects from
a high place in the first draft of the Amendment to
the Criminal Law (XI), it belongs to the crime of
endangering public safety by dangerous methods
under Article 114 of the Criminal Law. Actions that
endanger the public by dangerous methods are highly
dangerous behaviors. The act of throwing objects
from a high place obviously does not have the same
level of danger as arson, flooding, explosion, or
the release of hazardous materials. It is a low-level
dangerous behavior. Obviously, it is inappropriate
to put it in Chapter 2 of the Criminal Law on crimes
endangering public safety.

Placing the crime of throwing objects from a
high place in Chapter 6 on crimes that disrupt social
management order in the Amendment to the Criminal
Law (XI) is conducive to maintaining the coordination
of the criminal law system. Secondly, the statutory
punishment for the crime of endangering public
safety by dangerous methods is «<imprisonment of not
less than three years but not more than ten years.»
In the first draft of the Amendment to the Criminal
Law (XI), the statutory punishment for the crime of
throwing objects from a high place is «detention or
surveillance, and a fine or single fine.» The current
Amendment to the Criminal Law (XI) provides that
the statutory punishment for the crime of throwing
objects from a high place is «imprisonment of not
more than one year, detention, surveillance, and a
fine or single fine.»

Whether it is the first draft or the current version
of the Amendment to the Criminal Law (XI), the
statutory punishment for the crime of throwing
objects from a high place differs greatly from the
statutory punishment for the crime of endangering
public safety by dangerous methods. Article 144 of
China’s Criminal Law stipulates that the statutory
maximum sentence for the crime of endangering
public safety by dangerous methods is ten years’
imprisonment, while the statutory maximum
sentence for the crime of throwing objects from a
high place is one year’s imprisonment. Therefore,
placing the crime of throwing objects from a high
place under Chapter 6 of crimes against social order
is conducive to maintaining the coordination of the
Criminal Law system.

From the standpoint of protecting the public
interest of social order, it is crucial to consider
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the following factors in the understanding and
application of the offense of throwing objects from
a high altitude: Firstly, the act of throwing objects
from high altitude cannot be considered as the
crime of endangering public safety using dangerous
methods. The legal interest protected by the crime of
endangering public safety using dangerous methods
is public safety, which belongs to a specific dangerous
crime. On the other hand, the legal interest protected
by the crime of throwing objects from high altitude
is social public order, which belongs to an abstract
dangerous crime. The danger posed by the two crimes
is not homogeneous, and it is also difficult to argue
that the latter crime can create the same degree of
public danger required by the crime of endangering
public safety using dangerous methods. Secondly,
according to the provisions of Article 2 of the crime of
throwing objects from heights, «if the aforementioned
behavior also constitutes another crime, punishment
shall be determined according to the provision with
a more severe penalty.» As throwing objects from
heights simultaneously infringes upon multiple legal
interests, it will be treated as an imaginative joinder
of offenses and subjected to a single punishment.

2. Current Situation of judicial
determination of high-altitude object
throwing crime

2.1. Before the implementation
of the Amendment to the Criminal Law (XI)

Through the advanced search function provided
by the China Judgment Document Network'®,
setting the cause of action as a criminal one, with
the judgment deadline set as December 31, 2020.
The case category was limited to criminal cases, and
the document type was limited to judgments, with
keywords such as «high-altitude throwing», «high-
altitude falling objects», «high-altitude + throwing»,
«high-altitude + throwing and flinging», and «high
places + throwing and flinging» employed. As a
result, 130 court documents were retrieved, out of
which 69 were found to contain valid judgments
related to high-altitude throwing and were analyzed
accordingly.

On the basis of the analysis of the above cases, it
can be seen that the crime of high-altitude throwing
before the implementation of the Amendment
to the Criminal Law (XI) showed the following
characteristics in China’s judicial practice:

Firstly, the applicability of the crime of
endangering public safety through dangerous
methods presents a general trend.From the
distribution of crimes, there were a total of 44 cases
involving the crime of endangering public security
by dangerous means, 11 cases of manslaughter,

' China Judgment Document Network. URL: https://wenshu.court.gov.cn/ (accessed: April 25, 2022).
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6 cases of causing serious injury by negligence, 3
cases of major responsibility accidents, 2 cases of
picking quarrels and provoking troubles, 2 cases of
intentional destruction of property, and 1 case of
intentional injury, totaling 7 charges. Among them,
the utilization rate of the crime of endangering public
security by dangerous means reached 63.77 %.
Using the implementation date of the «Opinions
on the Trial of High-altitude Throwing» on October
21, 2019 as a dividing point, there were 31 and 38
judgments before and after that date, respectively.
The application rates of the offense of endangering
public safety by dangerous means were 32.26 %
and 89.47 % respectively. This indicates that in the
practice of punishing high-altitude littering crimes,
judicial organs in China show a preference for the
crime of endangering public safety by dangerous
means, and this preference has been further
strengthened after the issuance of the «Opinions on
the Trial of High-altitude Throwings».

Secondly, the evaluation of the same behavior
differs. In Professor Yu Xiaohai’s analysis of the
judicial sentencing document for high-altitude
parabolic crimes, there are five cases of high-
altitude parabolic behavior that are not recognized
as constituting the crime of endangering public safety
by dangerous methods, which are essentially no
different from other cases. For example, in the case of
Li’s high-altitude parabolic behavior, the expression
«this court believes»: «Defendant Li caused trouble
after drinking alcohol and arbitrarily damaged other
people’s property by throwing objects from a high
altitude, and the circumstances were serious, and his
behavior constituted the crime of provocation and
troublemaking.»"!

In the case of intentional injury of Si 1, Lian and
Stumari, the expression «this court believes» is that
«the defendant threw a stone at the road where
pedestrians passed by after drinking, causing the
victim Si 2 to die after being injured, and his behavior
constituted the crime of intentional injury.»"

These two characteristics indicate that under the
social call for severe punishment of high-altitude
throwing, the directional guidance of the «Opinions
on the Trial of High-altitude Throwing» and the
special preference of judicial organs for the crime of
endangering public safety by dangerous methods, the
punishment for high-altitude throwing is generally
too strict, and the boundary between this crime and
other crimes is blurred. Criminal Incidental Civil
Judgment.

@

2.2. After the implementation of the Amendment
to the Criminal Law (XI)

Through the advanced search in the China
Judgment Documents Network, the cause of action
was set as the criminal cause, the judgment start time
was March 1, 2021, the deadline was April 25, 2022,
the case type was criminal case, the document type
was judgment, and the keywords of the full text were
«high-altitude throwing», a total of 94 documents
were retrieved.

On the basis of the analysis of the above cases, it
can be seen that the crime of high-altitude throwing
after the implementation of the Amendment
to the Criminal Law (XI) showed the following
characteristics in China’s judicial practice:

Firstly, the boundary of the crime of endangering
public safety with dangerous methods is ambiguous.
Among the search results mentioned above, the
author added the keyword «endangering public
security by dangerous means» and found 20 relevant
documents, only one of which, the Shanghai Lu
Yongnian case", was sentenced under this crime,
while the others were sentenced under the crime
of throwing objects from a high altitude. Among
them, the public security organs have investigated
13 cases for suspected crimes of endangering public
safety by dangerous methods, while the procuratorial
organs have prosecuted for the crime of high-altitude
throwing in these cases; the procuratorial organs
have prosecuted for the crime of endangering public
safety by dangerous methods, and the courts have
sentenced for the crime of high-altitude throwing
in 2 cases; the procuratorial organs have initially
prosecuted for the crime of endangering public safety
by dangerous methods and later changed it to the
crime of high-altitude throwing in 2 cases. Adding
the keywords «intentional injury», «intentional
homicide», «intentional destruction of property», and
«provoking trouble» separately for search yielded
0 results each. This indicates that the distinction
between different crimes primarily lies in «high-
altitude throwing» and «endangering public safety
by dangerous methods» after the implementation of
the Amendment to the Criminal Law (XI).

Secondly, the reasoning provided by the judge
is not sufficiently clear. In the process of browsing
the judgment documents, the author found that
there were various manifestations of high-altitude
projectile behavior, including high-altitude projectile
behavior of drunken venting, high-altitude projectile
behavior of seeking help, and high-altitude projectile
behavior of cleaning up garbage, etc., but in the final
reasoning part, the court only used defendant so-and-
so to throw objects from buildings or heights, and the

" See the document: (2018) Shandong Province 0811 Criminal First-Trial Verdict No. 1021.
12 See the document: (2019) Sichuan Province 34 Criminal Incidental Civil Judgement No. 1021.
'3 See the document: (2021) Shanhai 0106 Criminal First-Trial Verdict No. 49.
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circumstances were serious, and his behavior had
constituted the crime of high-altitude throwing. For
example, in the Li Jiabao case, the expression «this
court believes» is, «The defendant Li Jiabao threw
objects from the building, and the circumstances were
serious, and his behavior constituted the crime of
throwing objects from height.»'* In the case of Cheng
involving the crime of high-altitude projectiles, the
expression «this court believes» is, «The defendant
Cheng threw objects at height, the circumstances
were serious, and his behavior constituted the crime
of high-altitude projectiles.»" In Wang Jing’s case,
the court’s reasoning was that «the prosecution
charged defendant Wang Jing with the crime of
throwing objects from height, and the sentencing
recommendation was appropriate and should be
adopted.»'

3. Issues in the judicial determination
of high-altitude object throwing crime

3.1. The issue of retroactivity in the application
of criminal law

After the promulgation of the Amendment to
the Criminal Law (XI), almost all high-altitude
thrown object cases that occurred before March
1, 2021 and have not been adjudicated or whose
judgments have not been finally determined were
ultimately convicted and punished under high-
altitude object throwing crime, and the Lu Wei
case is one of them. On November 28, 2020, at
about 9:00 a.m., the defendant, Lu Wei, had an
argument with his girlfriend. To vent his frustration,
he pushed the automatic mahjong machine, which
was placed in the living room, onto the balcony. As
a result, the wooden cover and mahjong tiles on
the machine fell to the public pedestrian walkway
in the residential area below. Additionally, he also
threw various components of the plastic-wrapped
mahjong machine, including the metal base and
chip drawer, from the balcony, which also fell to the
public pedestrian walkway below. The final court
ruled that the defendant Lu Wei was guilty of high-
altitude object throwing crime, sentencing him to four
months’ imprisonment, suspended for six months,
and a fine of RMB 3,000.

Regarding the legal classification of the defendant
Lu Wei’s behavior in this case, the court stated that
«compared with the crime of endangering public
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safety by dangerous methods, the penalty for the
crime of high-altitude throwing is relatively light,
and according to the principle of both the old and
the light, the defendant Lu Wei should be convicted
and punished as the crime of high-altitude projectiles
by applying the provisions of paragraph 1 of Article
291-2 of the Criminal Law of the People’s Republic
of China as amended by the 2020 Amendment to the
Criminal Law(XI) of the People’s Republic of China.

In fact, high-altitude throwing behavior generally
cannot produce the specific public danger required
by Article 114 of the Criminal Law. Therefore,
before the implementation of the Amendment to
the Criminal Law (XI), there was a phenomenon
of excessive expansion of the application of the
crime of endangering public safety by dangerous
methods in judicial practice.'” According to the non-
retroactive principle of criminal law, if the perpetrator
lacks explicit provisions for the punishment of
their actions at the time of implementation, but
is sentenced retrospectively based on changed
regulations, it is clearly contrary to the concept of
the principle of legality in criminal law.'® According
to this viewpoint, if the act of throwing objects
from a height by an individual does not constitute
any other crime, throwing objects from a height
that occurred before the implementation of the
Amendment to the Criminal Law (XI) cannot be
considered as a crime, and the old law should be
applied after the amendment. However, in judicial
practice, there is an opinion that the act of throwing
objects from a height could have been considered
as endangering public safety by dangerous methods
before the implementation of the Amendment to the
Criminal Law (XI), and should be regarded as the
crime of throwing objects from a height after the
amendment."

3.2. The normative interpretation
of the constituent elements is inaccurate

In the analysis of the current situation after the
implementation of the Amendment to the Criminal
Law (XI), the author proposes that the reasoning part
of the judgment in criminal cases of high-altitude
throwing usually simply states, «The defendant(s)
threw objects from a building or high altitude,
and the circumstances are severe, constituting the
crime of high-altitude throwing.» This is precisely
the objective element of the crime of high-altitude
throwing, and almost every reasoning part of the

14 See the document: (2022) Zhejiang Province 0503 Criminal First-Trial Verdict No. 33.

15 See the document: (2022) Shanghai 0503 Criminal First-Trial Verdict No. 66.

16 See the document: (2022) Liaoning Province 0302 Criminal First-Trial Verdict No. 10.

"7 Li Jia. Difficult Issues in the Application of the Crime of High-altitude Throwing [J] // Journal of Southeast University
(Philosophy and Social Sciences Edition) the Journal of Law. 2021 (23). P. 105.

'8 [in Dongmao. A Review of Criminal Law [M]. Taipei: Taiwan Yipin Culture Press, 2009. P. 104.

Y See: Liu Xianquan and Huang Nan.The Retroactivity of the Provisions on New Crimes in the Criminal Law Amendment

(X1) [N]// People’s Court Daily. 2021 (6). May 27.
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judgment document contains the terms «high altitude
or building», «throwing», and «severe circumstances».

However, upon careful examination of the
judgment document, it is not found that the degree
of «severe circumstances» is explained, nor is
the specific manifestation of «high altitude» and
«throwing» described. In the criminal verdict of the
Wang Jing high-altitude throwing case, the reasoning
of the judgment is expressed as follows: «The public
prosecution accuses the defendant, Wang Jing, of
the crime of high-altitude throwing, and the charge
is deemed valid. The recommended sentence is
suitable and should be adopted. After committing
the crime, the defendant, Wang Jing, voluntarily
surrendered, truthfully confessed her own crimes,
and thereby qualifies for self-surrender. She also
willingly admitted guilt and accepted punishment.
Furthermore, she took the initiative to compensate for
some of the economic losses incurred by the victims,
and obtained partial forgiveness from some of the
victims. Therefore, she can be leniently punished in
accordance with the law.»*

After the addition of the offence of throwing
objects from a height in the Amendment to the
Criminal Law (XI), judicial organs must be wary of
the potential crisis of over-application of this charge
and avoid indiscriminately charging individuals for
such offences without proper consideration, which
could blur the distinction between general infractions
and criminal behaviour.*

3.3. The boundary between other related
offences is blurred

As mentioned previously, before the establishment
of the offense of high-altitude littering, the majority
of high-altitude littering behavior was considered as
the crime of endangering public safety by dangerous
means, with a small portion being deemed as
intentional injury, intentional destruction of property,
or provocation and troublemaking. Following the
establishment of the offense of high-altitude littering,
most cases of high-altitude littering have been
identified as such, but there have been cases where
the crime of endangering public safety by dangerous
means has been utilized, such as in the case of Lu
Yongnian in Shanghai, where the latter crime was
applied.*

In these cases, the focus of public attention
is whether the behavior constitutes the crime of

endangering public safety by dangerous means and
whether it should be punished according to that
crime.” Nowadays, the tendency of criminal justice
to respond to public opinion and to overemphasize
criminal policy is becoming increasingly obvious, and
the trend towards severe punishment is becoming
more serious, resulting in the over-application of
the crime of endangering public safety by dangerous
means and the questioning of the objectivity, justice
and reasonableness of judicial judgments. Therefore,
distinguishing between the crime of high-altitude
throwing and the crime of endangering public safety
by dangerous means is a major challenge in judicial
determination.

4. Improvement of judicial determination
of high-altitude object throwing crime

Based on the analysis of the issues in the judicial
determination of the crime of throwing objects from
high places in the previous section, the author will
solve how to improve the judicial determination of
the crime by regulating the interpretation of the
subjective and objective components of the crime of
throwing objects from high places and defining its
relationship with other offences.

4.1. Definition and identification
of «high altitude»

How high it is called «high altitude» has not
been explained in either the «Opinions on the Trial
of High-altitude Throwing» or the «<Amendment to
the Criminal Law (XI)». According to the «Modern
Chinese Dictionary», «high altitude» is defined as
«the atmospheric layer with an isobaric surface
above 850 millibars», but this definition obviously
lacks reference value. Therefore, it is necessary to
explore the concept of «high altitude» in the context
of criminal law. Some experts believe that throwing
from a relatively high height, such as from a mid-
to-high altitude, can be interpreted as throwing
objects from high altitude.?* One viewpoint draws
upon the definition of «high-altitude work», which
refers to work performed at a height of 2 meters
above a falling height benchmark. In conjunction
with the typical height of a residential building’s
first floor, it is believed that a maximum distance
of 2 meters from the ground to the highest point of

2 See the document: (2022) Liaoning Province 0302 Criminal First-Trial Verdict No. 10.

21 [ Jia. Difficult Issues in the Application of the Crime of High-altitude Throwing [J] // Journal of Southeast University
(Philosophy and Social Sciences Edition) the Journal of Law. 2021 (23). P. 106.

2 See the document: (2021) Shanghai 0106 Criminal First-Trial Verdict No. 49.

% Fan Jianmin. Review of the Over-application of the Crime of Endangering Public Safety by Dangerous Means [J] // Law

and Business Research. 2016 (4). P. 99.

2% [ ju Yingkai. The Criminal Law Regulation and Restriction Interpretation of High-altitude Throwing Behavior [J] //

Administrative and Law. 2021 (4). P. 110.
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a thrown object during work is reasonable.” There
is a viewpoint that states that any object that when
thrown produces a danger to others due to gravity
(as opposed to a danger produced by a horizontal
throw or projection) can be considered to belong to
the high altitude category. The specific altitude of
the object should not be mechanically understood
or limited.*

The author agrees with the last perspective, which
advocates for the establishment of legislation that
criminalizes high-altitude littering. The focus is
on protecting the safety of individuals from above.
Therefore, it is necessary to explicitly define the range
of «high-altitude» based on the inherent «physical
harmfulness» of high-altitude littering.”’

The determination of «high altitude» in the
context of criminal law focuses on the danger
below the projectile caused by the gravitational
potential energy of the projectile being converted
into kinetic energy when it falls. The «building or
other high altitude» stipulated in the crime of high-
altitude projectiles is not limited to the sky far from
the ground, and whether «high altitude» is not
limited to the ground as a reference object.”® The
author believes that whenever a person throws an
object from a high place, it should be understood as
«throwing objects from a great height», if there is
a possibility of causing harm to others in terms of
personal injury and property damage.

4.2. Judicial determination
of «serious circumstances»

The crime of high-altitude projectiles adopts the
legislative model of circumstantial offences, that is,
high-altitude projectiles can only constitute a crime if
they meet the «serious circumstances». It is generally
believed that the crime of high-altitude projectiles is a
dangerous offender, and it is not entirely conditional
on the occurrence of actual harm as a condition for
criminalization.

Therefore, in judicial practice, the judgment of
«serious circumstances» should focus on the nature
of the high-altitude projectile itself, rather than the
actual harmful consequences caused by the act. That
is, the degree of social harm caused by the act should
be comprehensively considered from the aspects of
the perpetrator’s motive, the place where the object
is thrown, the circumstances of the thrown object and
the consequences caused, and only when it reaches

the level of punishment can it be understood as
«serious circumstances».

Overall, the judicial authorities should uphold
the principle of modesty in criminal law and strictly
control the scope of criminal liability. Generally
speaking, «serious circumstances» can be divided
into three levels. First, the subjective malice level of
the perpetrator: those who repeatedly commit high-
altitude throwing behavior; those who continue to
engage in such behavior after being warned; those
who engage in high-altitude throwing behavior again
after being subject to criminal or administrative
punishment; etc. Second, the level of danger of
the behavior: throwing objects towards densely
populated areas such as public roads and squares;
throwing heavy objects, sharp objects, hazardous
chemicals, etc. that may cause others to suffer minor
injuries or more serious consequences; etc. Third,
the level of harmful consequences of the behavior:
throwing objects causing others slight injuries or
significant property losses; seriously disturbing
the order of public places due to throwing objects;
causing serious adverse effects locally; etc.

Criminal law is the last resort to protect society,
and if civil law and administrative law can make
a negative evaluation of a certain high-altitude
projectile behavior commensurate with the nature
of the act, then criminal law should not be used.
Although the crime of high-altitude projectiles is
a typical misdemeanor, the scope of the criminal
law should not be expanded because the severity of
the punishment should not be light, but whether it
seriously disturbed public order should be used as the
substantive criterion. In judicial practice, it is more
important to comprehensively examine the degree of
social harm caused by the conduct, and only when it
reaches the level of punishment can it be evaluated
as «serious circumstances».

4.3. Subjective «intentional» judicial judgments
There are two different opinions in the academic
community regarding the form of guilt for throwing
objects from a high altitude. One viewpoint believes
that the form of guilt for throwing objects from a high
altitude is intentional, with a minority being directly
intentional and the vast majority being generalized
intentional. «In the case of throwing objects from
a high altitude constituting a crime, the subjective
psychological attitude held by the perpetrator is only

% See: Zhang Weiwei and Gao Liping. Judicial Recognition and Legislative Reflection on «High-altitude Projectiles» [J] //
Journal of Hebei University of Engineering (Social Science Edition). 2020 (4). P. 77.
2% Yu Tongzhi and Wang Shuo. Several Issues in the Judicial Determination of High-altitude Projectile Criminal Cases [J] //

Application of Law. 2022 (4). P. 130.

21 Yang Zhiguo and Fang Yumin. Key Points in the Judicial Judgment of High-altitude Projectile Crimes [N] // Procuratorial

Daily. 2021 (003). February 1.

% See: Xiao Zhonghua. Determining the Crime of Throwing Objects at High Altitude Based on Whether Legal Benefits Are
Damaged [N] // Procuratorial Daily. 2021 (003). December 15.
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a small part of clear direct intent, intending to harm,
kill someone, or destroy something specific, and most
perpetrators hold generalized intent...»** Another
perspective holds that high-altitude littering can
constitute intentional or negligent crimes, depending
on the circumstances.*® Using high-altitude throwing
of objects causing injury to individuals as an example,
«the vast majority of high-altitude throwing incidents
that cause injury to individuals may involve criminal
issues. Depending on the circumstances, they
may constitute crimes of negligent or intentional
injury...»*

The author agrees with the first view, which holds
that high-altitude throwing can only be intentional.
Regarding the offense of high-altitude throwing, in
general circumstances, once the act of high-altitude
throwing is completed, it will undermine the social
consensus rule that prohibits the indiscriminate
throwing of objects by people in high places, resulting
in a disruption of social public order. Since the offense
of high-altitude throwing is an abstract endangerment
crime, its harmful behavior and non-material
consequences occur simultaneously. Therefore, in
cases where the perpetrator intentionally engages in
high-altitude throwing, it is sufficient to establish that
the perpetrator is aware of the harm caused by their
actions to the social consensus rule and that they
hold an attitude of at least tolerating such harmful
consequences. Thus, the subjective culpability form
of the offense of high-altitude throwing can only be
intentional, either directly or indirectly.

In judicial practice, there are two points to
consider when determining whether the perpetrator
has criminal intent subjectively: firstly, it is necessary
to correctly identify «throwing» and distinguish
between high-altitude throwing and high-altitude
falling objects. In modern Chinese language context,
«throwing» has various meanings such as «to throw»,
«to toss», «to discard» and «to abandon». The so-
called high-altitude falling objects usually refer to
objects falling or dropping from buildings or people
at high altitudes.®® The essential difference between
high-altitude throwing and high-altitude falling
lies in the different manifestations of subjective
guilt. The former is intentional, while the latter is
negligent. Secondly, intention refers to whether the

perpetrator intended to engage in the act of high-
altitude throwing, not whether they intended the
resulting harm caused by the act of high-altitude
throwing. The perpetrator’s intention lies in the act
of throwing, while their knowledge of the potential
harm resulting from the act should be established.
Regarding non-direct intentional throwing and
negligent falling, under the current legal framework,
they are predominantly governed by civil liability
rather than criminal evaluation.*

4.4. Clarifying the relationship between high-
altitude object throwing crime and other crimes

Based on the thrown objects, the harms caused,
and the purpose of standard protection, «high
altitude littering» can be classified into three types.
The first type refers to high altitude littering behavior
that usually does not pose a threat to personal and
property safety, such as discarding waste paper, feces,
and other filthy objects. The second type refers to
high altitude littering behavior that generally poses
a moderate risk to personal and property safety,
such as throwing various blunt objects, sharp
objects, and other objects with sufficient physical
destructive power. The third type refers to high
altitude littering behavior that typically poses a
severe threat to the personal and property safety
of an unspecified majority of people. This includes
throwing combustibles, explosives, toxic, radioactive,
and infectious substances, as well as throwing various
blunt objects, sharp objects, and other objects with
sufficient physical destructive power at specific high-
risk targets such as vehicles in motion, highways,
airports, and other specific locations.**

Regarding the high-altitude littering behavior
of the first and second type, it can be divided into
high-altitude littering behavior with actual harmful
consequences and high-altitude littering behavior
without actual harmful consequences. Intentional
high-altitude littering behavior poses a risk of causing
bodily harm to others, but if it does not result in
any actual injury to individuals, it is difficult to be
convicted of intentional harm under China’s judicial
practice, which does not punish attempted intentional
harm. After the promulgation of the Amendment to
the Criminal Law (XI), the act of throwing objects

% Cao Bo and Wen Xiaoli. Rules for Judicial Determination of High-altitude Projectiles Endangering Public Safety [J] //
Journal of Guizhou University (Social Science Edition). 2020 (3). P. 100.
% See: Zhang Mingkai. Criminal Law Analysis of High-altitude Parabolic Cases [J] // Law Review. 2020 (3). P. 24.

3

Guo Hua. Those with Serious Consequences of High-altitude Projectiles Should Be Held Criminally Responsible [N] //

People’s Political Consultative Conference Daily. 2019. (012). August 6.

%2 Peng Wenhua. Interpretation and Application of the Provision on High-altitude Parabolic Throw in the Amendment to
the Criminal Law (X1) [J] // Journal of Suzhou University (Philosophy and Social Sciences Edition). 2021 (1). P. 56.

3 Yu Tongzhi and Wang Shuo. Several Issues in the Judicial Determination of High-altitude Projectile Criminal Cases [J] //

Application of Law. 2022 (4). P. 130.

3 Wei Dong and Zhao Tiangi. The Normative Purpose and Technical Selection of Criminal Law Amendments: Taking the
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from a high place that only poses an abstract danger
will be included as a criminal offense.* It does not
require the occurrence of actual harm. Therefore, for
acts of throwing objects from a height that have not
caused actual harm, it should be determined whether
the behavior meets the constitutive elements such
as «throwing objects from a building or other high
place» and «severe circumstances» based on the
aforementioned interpretation of the constituent
elements, thus establishing that such behavior
falls under the criminal regulation of the crime of
throwing objects from a height. The actual harm
resulting from the act of throwing objects from a
height usually manifests as infringement of others’
rights to life, physical health, and property. According
to the provisions of Article 2 of the high-altitude
object throwing crime, «If there is behavior described
in the preceding paragraph that also constitutes
another crime, the defendant shall be punished
according to the heavier punishment.» If the act of
throwing objects from a high altitude also meets the
constitutive elements of intentional homicide crime,
intentional injury crime, or intentional destruction
of property crime, then high-altitude object throwing
crime and intentional homicide crime, intentional
injury crime, or intentional destruction of property
crime will compete with each other, and this is a
situation of inclusive competition. According to the
principle of inclusive competition, the application is
a two-step process: the holistic law is superior to the
partial law in the first step, and harsher punishments
in law are superior to lenient punishments in the
second step. Although high-altitude object throwing
crime is superior to intentional homicide crime,
intentional injury crime, or intentional destruction
of property crime as a holistic law, according to the
principle that the heavier law is superior to the lighter
law, the defendant should be convicted and punished
according to the crime with the heavier punishment,
which is in accordance with the provisions of the
Criminal Law on high-altitude object throwing crime.

With regards to the third category of behavior,
throwing harmful, flammable, and explosive objects
from buildings or heights, such as gas canisters, in
this situation, throwing objects from a height belongs
to a category of dangerous methods equivalent to
arson, drowning, and releasing hazardous substances.
Throwing objects from a height poses a threat to public
safety. The main difference between the concurrence
of law articles and imagined concurrence is whether
there is an inclusive or overlapping relationship
between the specific criminal constitutions of several
crimes. There is no such relationship between the
elements of the crime of throwing objects from high
altitudes and the elements of the crime of endangering

public safety by dangerous means, therefore, the crime
of throwing objects from high altitudes competes
imaginatively with the crime of endangering public
safety by dangerous means and should be punished
according to the more severe crime. Article 114 of
the Criminal Law stipulates that the statutory penalty
for endangering public safety by dangerous means
is «imprisonment for more than three years but less
than ten years». Article 291 of the Criminal Law also
stipulates that the statutory penalty for throwing
objects from high altitudes is «imprisonment for less
than one year, detention, or control, and a fine in
addition to or instead of imprisonment». Therefore,
for the behavior of throwing harmful, flammable and
explosive objects from buildings or heights that harms
public safety, the crime of endangering public safety
by dangerous means should be used to convict and
punish.

Conclusion

The separate criminalization of high-altitude
littering behavior demonstrates that China’s criminal
legislation fully considers and timely responds to
social demands and public appeals, and it is another
solid example of positive view of criminal law
legislation. China’s judicial practice has established
the judicial sentencing rules for high-altitude littering
crimes through self-deduction, but the judicial stance
and methods reflected in this empirical rule have
many problems that need to be corrected. The crime
of high-altitude littering is a generalized conclusion of
high-altitude littering behavior that should be treated
as a minor offense based on reflections on many
problems existing in past judicial practices, rather
than a «master key» for handling all high-altitude
littering behaviors. This legislative creation provides
an opportunity to correct the deviation of judicial
practice, but it does not completely respond to the
fundamental problems in judicial practice. «Most
laws are concretized through continuous judicial
sentencing processes, gaining their final clarity
and then being applicable to specific cases. Many
provisions are, in fact, part of the current law by
judicial decision.»* In the constructive interpretation
of the crime of high-altitude littering, it is necessary
to systematically, coherently, and properly define the
elements of infringement of legal interests, «high-
altitude», «serious circumstances», subjective intent,
and other constitutive elements. It also requires a
more pragmatic perspective to distinguish high-
altitude object throwing crime from other related
intentional crimes, thus jointly improving the judicial
determination of high-altitude object throwing crime.

% Zhou Jie. Legislative Analysis and Application Difficulties of the «high-altitude object throwing crime» [J] // Northern

Jurisprudence. 2021 (6). P. 110.

% Karl Larenz. Methodology of Law/translator: Chen Aie [M]. Beijing : Commercial Press, 2003. P. 20.
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AnHOomauyus. 3akoH o 3awyume auuHotl unpopmayuu Kumaiickoii HapooHoti Pecnybauku 6wt
odpuyuanvHo ggeder 8 deticmstie 1 Hoabps 2021 2. [losieneHue 3moeo 3aKoHA C8S13AHO C 8ONJouUle-
HueM udeu pazeumusi, OpUeHMUPOBAHHO20 HA Jit00ell, u npedcmagasiem coboll kumatickuil onbim
pelleHuUs Npodem 3auwumyl AUUHOLU UHGOOPMAYUL, ¢ KOMOPbIMIU CMANIKUEAeMCsl MeHcOYHAPOOHOe
coobujecmgo. Ima cmambvs NOCBAWEHA PA38UMUI0 KUMALCK020 3AKOHA 0 NePCOHANIbHbIX OAHHBLX,
00BsICHSIeM 3aKOHO0AMENbHYH0 Ueslb NPUHAMUS O0AHH020 3aKOHA, @ MAKJce 8blOeJIsiem ceMb OCHOBHbLX
€20 MomeHmMo8 U 0aem 08e 8aJcHble xapakmepucmuxu. Kpome moezo, 8 cmamue denaemcs akyeHm
Ha gedeHue cyOebHbLX pa3bupamebema 8 00UieCMa8eHHbLX UHMepecax KUmatickotll npoKypanmypbl
no 3awjume JUYHOU UHPGOPMAUUL, YKA3bIBAIOMCA He00CMAmKU 3motl cUCeMbL C Ueibio ee MAaKCU-
MAbHOZ0 CO8EPUIEHCMBOBAHUS U PA3BUMUSL.

Kntouesule cnosa: 3aujuma nepcoHansHoll uHgopmayuu; cy0ebHbLil npoyecc 8 UHMepecax npoxy-
pamypbul; 06pabomka nepcoHaAnbHOU UHPopMayuL.

Abstract. The Personal Information Protection Law of the People’s Republic of China (hereinafter
referred to as Personal Information Law) has been officially implemented on November 1, 2021. The
birth of this law embodies the idea of people-centered development and provides Chinese experience
and solutions for the personal information protection problems faced by international society. This
article focuses on the development of Chinese personal information law and explains the legislative
purpose of Personal Information Law to further show seven highlights and two characteristics of it.
Also, it puts emphasis on introducing Chinese procuratorial public interest litigation on personal in-
formation protection and points out the shortcomings of this existing system with a view to perfecting
and developing the system value maximally.

Keywords: Personal Information Protection; Procuratorial Public Interest Litigation; Personal Infor-
mation Processing.
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3. Chinese procuratorial public interest
litigation on personal information
protection

3.1. The development of Chinese procuratorial
public interest litigation

The premise of the public interest litigation
system is to protect the public interest. Therefore, the
understanding of the public interest litigation system
should be based on the understanding of the concept
of public interest. Public interest is an important part
of the daily language of law, and it is clearly reflected
in the laws and regulations of many countries. But
despite this, the connotation of public interest has not
yet formed a unified standard in academia. American
scholar John Rawls advocates the indivisibility and
publicity of public interest, and believes that public
interest must be provided through a political process,
and all citizens should accept the same amount of
this.> The American jurist Pound advocated dividing
interests into three categories, namely: public
interest, social interest and personal interest. Simply
put, in Pound’s concept, public interest is actually
equivalent to national interest, and social interest is
the interest that is closely related to social life and
personal life.?

From this point, we can see that Pound’s concept
of public interest actually does not conform to the
common perception of our Chinese scholars. There
is no distinction between «social public interest» and
«public interest» in the formulation of Chinese law.
The latter is just a simple term for the former. Some
scholars in China believe that public interest refers
to the public interest of all members of society. If we
accept that the starting point of the law is to protect
the public interest, then it is to protect the personal
interest of every citizen.” This view violates the gen-
eral consensus of the Chinese academic circles on
the connotation of public interest, so it is worthy of
further discussion. In fact, public interest involves
the interest of an unspecified majority in society, nei-
ther the interest of all members of the society, nor
the interest of a specific majority. This view has been
recognized by most scholars in the Chinese legal field.

Public interest litigation is a lawsuit filed to
protect national interests and social public interest.
It is divided into civil public interest litigation and
administrative public interest litigation. While the
procuratorial public interest litigation is a public
interest litigation initiated by the procuratorial
organ. Looking back, as early as the ancient Roman
period, the germination of the public interest

litigation system had already appeared. However,
because the application of the system was not perfect
at the time, it did not continue. The public interest
litigation system with modern significance was
born in the United States in the 1960s and 1970s,
and its main areas were environmental protection
and gradually expanded. In this process, the public
interest litigation system further spread to other
countries and regions in the world, setting off a
worldwide trend of judicial reform. The theoretical
basis of public interest litigation mainly comes from
the concepts of objective litigation and subjective
litigation created by the French jurist Leon Duguit.
This group of concepts has been widely used in
the research process of procedural law in civil law
countries, and has laid a solid theoretical foundation
for the public interest litigation system in civil law
countries. Objective litigation and subjective litigation
are a set of relative concepts, but there are still many
differences between this two concepts.

First of all, from the perspective of value goals, the
establishment of subjective litigation is to solve the
problem of individual rights; while objective litigation
exists for the purpose of safeguarding public interests
and social order. Secondly, subjective litigation re-
quires that the plaintiff must have an interest in the
subject of the litigation, and the final litigation judge-
ment is only legally effective for the litigants; while
the objective litigation is just the opposite, which does
not require the plaintiff to have a certain interest in
the subject of the litigation. At the same time, the
legal effect of objective litigation judgments may not
only extend to litigants, but also include other people
related to the public interest. As long as we clarify the
difference between objective litigation and subjec-
tive litigation, we can find that traditional civil and
administrative litigation are basically subjective liti-
gation, while procuratorial public interest litigation
belongs to the category of objective litigation. Com-
pared with traditional litigation, procuratorial public
interest litigation is based on safeguarding the public
interest as the starting point and end point. And also
because the procuratorate is the public authority of
the country, it should also follow the principle of
statutory authority in the process of initiating public
interest litigation by the procuratorate.

In China, public interest litigation remains a rel-
atively young legal system. In 2012, in the process
of revising Civil Procedure Law, China established
a public interest litigation system for the first time.
Then in 2014, the procuratorial public interest liti-
gation system also took shape. The idea of exploring
the establishment of a public interest litigation system

2 See: John Rawls. Justice [M]. Translated by He Huaihong, He Baogang, Liao Shenbai. Beijing, China Social Sciences

Press, 1997. P. 257.

8 See: Roscoe Pound. Jurisprudence [M]. Translated by Liao Deyu. Beijing, legal press. 2008. P. 18.
4 See: Wang-Liming. Chinese Civil Code Scholars’ Suggestions and Legislative Reasons [M]. Beijing, legal press. 2005.

P. 19.
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by the people’s procuratorate was firstly proposed on
The Fourth Plenary Session of the Eighteenth Cen-
tral Committee of the Party. Subsequently, Chinese
law officially gave the people’s procuratorate the
function and power to file public interest litigation
in June 2017.

The reason why legislators have to specialize the
prosecution function of public interest litigation on
the basis of the existing public interest litigation sys-
tem is as follows. First of all, the establishment of a
public interest litigation system initiated by procu-
ratorate is of great significance for expanding the
scope of procuratorial supervision, improving the
pattern of procuratorial supervision, and promoting
the innovative development of the socialist procura-
torial system with Chinese characteristics. The role
of the procuratorate in China is the state’s legal su-
pervision agency. In 2017, the civil procedure law
and the administrative procedure law were revised
again, which expanded the scope of supervision of
procuratorial organs, and was a milestone for proc-
uratorate. It is another major reform of the socialist
judicial system and litigation system with Chinese
characteristics, which has profoundly changed the
traditional pattern of litigation supervision by proc-
uratorate. In addition, the establishment of a public
interest litigation system initiated by procuratorial or-
gans is of great significance for further improving the
judicial protection mechanism of national interests
and social public interests. For a long time, Chinese
public welfare maintenance system has been relative-
ly weak. Because some litigants lack the motivation
and ability to initiate civil public interest litigation,
and administrative organs’ illegal exercise of their
powers or omissions cause damage to the national
interest and public interest, and there is a lack of
competent administrative public interest litigation
subjects, a large number of national and social pub-
lic interests are affected. In that case, There are lots
of infringements cannot be corrected in time in the
society. If such illegal activities are ignored and al-
lowed to develop, on the one hand, it is impossible
to fundamentally reverse the administrative chaos
in some localities and departments, and on the oth-
er hand, it may turn some emerging problems into
criminal offenses. Therefore, the establishment of a
public interest litigation system initiated by procura-
torate complements the shortcomings of the current
public interest maintenance system and can protect
national interests and social public interests to the
greatest extent.’

Importantly, only Chinese people’s procuratorate
can initiate administrative public interest litigation
in the world. Major countries in the western world,
such as France, Germany, Japan, the United States,

the United Kingdom, etc., have more or less stipulated
in their national laws for procuratorates’ initiation
or participation in civil public interest litigation, but
as for administrative public interest litigation, most
countries do not have corresponding laws and reg-
ulations. Even if some countries have similar provi-
sions in their legislation, it is not the real sense of the
procuratorate to initiate administrative public interest
litigation. Taking Germany and the United Kingdom
as examples, German procuratorates only have the
right to participate in administrative public interest
litigation, but they do not have the power to initiate
an administrative public interest litigation. In other
words, in administrative public interest litigation,
the procuratorates can participate in the process of
applying the law, but it definitely cannot file the law-
suit as the plaintiff. While in the United Kingdom, it
is stipulated that the attorney general can apply for
judicial review involving public welfare for citizens
in his own name, that is, to authorize citizens to file
administrative lawsuits in the name of the attorney
general. But in practice, once the attorney general
has applied for relevant judicial review for citizens,
he will no longer pay attention to the damaged pub-
lic interest, and he will rarely initiate public interest
litigation in his own name.

The main culprit for the above phenomena is that
the countries of the civil law system and the com-
mon law system have completely different ways of
positioning the procuratorates’ functions from the
ones China has. The procuratorates in the countries
with over two major legal systems belong to the order
of administrations and do not have the power of su-
pervision over other administrations, simply playing
their role as litigation organs. However, in China, the
Constitution gives the people’s procuratorates the
legal supervision function. As a representative of the
public interest, they can act as a fair third party in
the event of a situation in which the administrative
agency’s failure to perform its duties causes damage
to the public interest, urging administrations to ac-
tively perform their duties.

In fact, before the procuratorial public interest lit-
igation system was implemented in China, it was the
agencies and relevant organizations prescribed by law
who had the right to initiate public interest litigation.
Notwithstanding, the above-mentioned agencies and
organizations often appear to be absent in practice,
causing the damaged public interest to appear unpro-
tected. The reason behind this may be that the above
eligible subject takes their own interests into accounts
or lacks litigation ability by virtues of unfamiliarity
with the law. By contrast, the people’s procuratorate
is usually in a neutral position and generally does not
involve the case and its own interests. What’s more,

5 See: People’s Procuratorate of Dongsheng District, Ordos. The Significance of Establishing a Public Interest Litigation
System by the Procuratorate // URL: http://www.ordosds.jcy.gov.cn/gyss/201802/t20180227_2153025.shtml (accessed:

December 2, 2021).
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the procuratorate is legally professional and has the
ability to initiate litigation procedures efficiently and
accurately, so that it can give full play to the legal
supervision function and promote administration by
law and strict enforcement. Therefore, China formal-
ly introduced a public interest litigation system for
procuratorates since then, and pioneered the world’s
first legal system for procuratorates to initiate admin-
istrative public interest litigation. In summary, the
establishment of a public interest litigation system
initiated by procuratorate plays an important role in
further improving the administrative power restric-
tion and supervision system.

The establishment of a public interest litigation
system initiated by procuratorate has created a new
type of judicial supervision model, which is organ
supervising organ. To some degree, this is a milestone
progress in the construction of judicial governance.
Initiating administrative public interest litigation
through procuratorate, supervising administrative
organs’ strict law enforcement and administration
according to law, and clarifying the duties of admin-
istrative organs to perform their duties through court
trials are in line with Chinese internal requirements
for actively promoting the construction of a country
under the rule of law in recent years.°

3.2. The applicable conditions of Chinese
procuratorial public interest litigation

3.2.1. Responsible subject: personal

information processor

Unlike GDPR, the Chinese legislation just uses
the concept of personal information processors in
general. It does not distinguish the controller and
the processor of data, and it does not have any inter-
nal hierarchical division of the responsible entities
that can substantially affect the rights and interests
of personal information. The personal information
processor refers to an organization or individual that
autonomously determines the purpose and the means
of processing in personal information processing ac-
tivities, which can be divided into departments that
perform personal information protection duties in
the sense of public law and operators and service pro-
viders in the sense of private law. Since these two
types of subjects differ sharply in the purposes, meth-
ods, and effects of processing personal information,
and there is currently no differentiated regulation
on them in legislative practice, many Chinese schol-
ars argue that the types of public interest litigation

should be differentiated according to different sub-
jects in judicial practice.

It is worth mentioning that, as one of the char-
acteristic innovations, Chinese Personal Information
Protection Law borrows from the EU’s Digital Market
Law (Draft) and introduces special obligations (gate-
keeper clauses) for important Internet platforms.
Gatekeepers are the core concept in the EU’s Digital
Market Law» (draft). The draft adopts qualitative and
quantitative standards to clarify which platforms may
act as gatekeepers. The Digital Market Law is essen-
tially the EU’s anti-monopoly law, so the definition
of gatekeepers also focuses on «platform». That is:
whether there are other third-party commercial cus-
tomers that provide services to users in the business
form, and the existence of third-party merchants
(also called third party or business users) is the core
feature of the «platform». Therefore, under this law,
the requirements for gatekeepers are mostly reflected
in competition law considerations, that is, gatekeep-
ers must not compete with third-party merchants
in the ecology unequally. For example, merchants
can find business opportunities on the platform, but
merchants should also be allowed to complete trans-
actions through their own applications or websites.

Chinese Personal Information Protection Law es-
sentially borrows this idea, but applies it to the field
of personal information protection and governance,
allowing platform companies to play a greater role in
personal information protection and governance. For
example, the platform is required to stop providing
services to product or service providers in the plat-
form that severely violate laws and administrative
regulations to process personal information. Chi-
nese Personal Information Protection Law added the
duty of gatekeeper companies to protect personal
information in line with the global trend of Internet
governance, which can more effectively protect the
personal information of natural persons.” However,
the identification standards and the content of ob-
ligations for gatekeeper enterprises still need to be
further demonstrated and refined.

3.2.2. Cause of action: infringing the rights and

interests on many individuals

To be clear, acts that infringe upon the rights and
interests of many personal information must be trig-
gered by personal information processing, including
two modes of action and inaction.® For example, the
use of personal information by information proces-
sors without the explicit consent of the information

¢ See: People’s Procuratorate of Dongsheng District, Ordos. The Significance of Establishing a Public Interest Litigation

System by the Procuratorate.

7 See: Zhang-Xinbao. Research on the establishment of special obligations for personal information protection of
gatekeepers in the Internet ecology // China Civil and Commercial Law Net: URL: http://www.civillaw.com.cn/zt/

t?id=37845 (accessed: December 2, 2021.

8 See: Cheng Xiao. Understanding and Application of Personal Information Protection Law [M]. Beijing : Chinese legal

system press, 2021. P.509.
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subject is a typical action model, while remedial
measures failing to be taken immediately after a
large-scale information leakage incident is a typical
mode of inaction.

In recent years, with the advent of the big data
era, the leakage of individuals’ personal information
has become increasingly serious. Frequent harass-
ing phone calls and text messages not only affect the
quality of life of individuals, but also infringe on the
legitimate rights and interests of them. We often say
that the personal information should be protected
from infringement. In fact, it is not only the infor-
mation itself that needs to be protected, but also the
legitimate rights and interests of many individuals
that are carried behind the information. Further-
more, as the information leakage gets exacerbated, a
black industry chain about personal information has
gradually formed, and a large amount of personal
information is at the hands of middlemen and illegal
users who resell the information to earn the price dif-
ference. Under these circumstances, every individual
is very likely to become the next potential victim of
infringement. As a result, cases of infringement of
citizens’ personal information are often targeted at
an unspecified majority of people, and the scope of
infringement is a typical social public interest. As a
result, cases of personal information infringement
are often aimed at an unspecified majority of people,
belonging to typical social public interests. Accord-
ingly, the personal information protection has the at-
tributes of public interest and conforms to the scope
of protection of public interest litigation. In practice,
due to the wide distribution and large number of
victims, many of the victims’ rights have been vio-
lated without knowing it and unable to protect their
legitimate rights and interests. At the same time, the
difficulty of securing evidence and the high cost of
safeguarding rights have also become a dilemma for
citizens who are unwilling to take up legal weapons
to protect their rights and interests.The Personal In-
formation Protection Law adopted a legal form that
clarified that procuratorial organs have the right to
initiate public interest litigation for the protection of
personal information. Public interest litigation pro-
vides sufficient legal basis and reflects the advantages
of Chinese procuratorial public interest litigation
system. It can effectively combat illegal and criminal
acts that infringe on citizens’ personal information,
and protect public interests to the greatest extent
from harm.

3.2.3. Litigation subject: the

people’s procuratorate, the consumer
organization specified by the law and the
organization determined by the national
cyberspace administration

3.2.3.1. The people’s procuratorate

A special talk about exploring the establishment
of a public interest litigation system by procuratorate
has been released in the Decision of the Central Com-
mittee of the Communist Party of China on Several Ma-
jor Issues Concerning the Comprehensive Promotion
of the Rule of Law. The Desion pointed out that the
supervision of procuratorate on administrative vio-
lations is mainly to investigate and handle cases of
corruption, bribery, malfeasance and infringement
by administrative staff in accordance with the law,
and the scope is relatively narrow at present. The
actual situation is that administrative violations con-
stitute criminal offenses, after all, only a minority
of them, and more of them are acts of disorder and
omission. And the purpose of making this provision
is to prompt the procuratorate to make timely sug-
gestions and urge them to correct the illegal acts of
the administrative organs and their staff discovered
in law enforcement cases. This reform can start with
the establishment of a supervision and prosecution
system and the improvement of the procuratorial sug-
gestion working mechanism. It has also mentioned
that the initiation of public interest litigation by the
procuratorate is conducive to optimizing the alloca-
tion of judicial powers, improving the administrative
litigation system, and promoting the construction of
a government under the rule of law.’

Based on the above, in recent years, remarka-
ble achievements have been gained by the people’s
procuratorate in exploring and expanding personal
information protection public interest litigation. In
Chinese judicial practice, the people’s procuratorate
have gradually become the main prosecutors in per-
sonal information protection public interest litigation,
giving full play to their legal supervision functions
and achieving good implementation results. Accord-
ing to that, in the process of drafting and enacting the
Personal Information Protection Law, China has taken
the people’s procuratorate as one of the prosecutors
of the personal information protection public interest
litigation, and fixed this in the form of law to protect
personal information in practice, also providing a
direct legal basis for such system. The reason why
the legislator regards the people’s procuratorate as
the statutory litigation subject is that the function
of the people’s procuratorate is to be a legal supervi-
sion agency, representing the public interest. When
personal information is infringed, the people’s proc-

? See: China Government Network. The Decision of the Central Committee of the Communist Party of China on
Several Major Issues Concerning the Comprehensive Promotion of the Rule of Law // URL: http://www.gov.cn/
zhengce/2014-10/28/content_2771946.htm (accessed: December 2, 2021).
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uratorate initiating a public interest litigation is a
statutory duty. Besides, the people’s procuratorate is
proficient in litigation procedures, having profession-
al legal practitioners, and better litigation capabilities
than other agencies, organizations and individuals'.

3.2.3.2. The consumer organization

specified by the law

Since a public welfare organization has been legal-
ly established in China and engaged in the protection
of consumer rights and interests for a long time, it has
become one of consumer organizations’ basic duties
to protect the personal information rights of many
consumers. Under existing public interest litigation
system in China, for acts that infringe on the rights
and interests of many consumers, the public interest
litigation rights of some consumer organizations have
been recognized by relevant separate laws''.

There have also been cases in which consumer
organizations filed public interest litigation for the
protection of personal information in the courts in
judicial practice, such as Infringement dispute be-
tween Jiangsu Consumer Rights Protection Committee
and Beijing Baidu Netcom Technology Co., Ltd". In
this case, the Consumer Protection Commission of
Jiangsu Province sent the Investigation Letter on the
Issue of Obtaining Permissions for Mobile Apps to Bei-
jing Baidu Netcom Technology Co., Ltd. regarding
the infringement of personal information security by
mobile apps. The company was asked to send person-
nel to accept an interview about the related problems
of his two mobile apps, namely «Mobile Baidu» and
«Baidu Browser».

However, the company only briefly explained the
problem in writing, and evaded the obligation of
notification and selection of authority to the mobile
phone operating system, and passively responded
to the investigation of the Provincial Consumer Pro-
tection Commission. Under the urging and public
supervision of the Provincial Consumer Protection
Committee for many times, Beijing Baidu Netcom
Technology Co., Ltd. came to accept the interview in
November 2017. However, in the final rectification
plan submitted, the «phone monitoring», «reading
SMS MMS», «reading contacts» in «Mobile Baidu»,
«Baidu Browser» two apps and other related authority
issues related to the security of consumers’ personal
information have not been rectified. At the same time,

there are no clear measures to remind consumers of
the purpose, method, and scope of the rights that the
APP applies for and for consumers to choose, which
cannot effectively protect consumers’ right to know
and choose®.

In this regard, the Jiangsu Provincial Consumer
Protection Committee believes that the two mobile
apps «Mobile Baidu» and «Baidu Browser» did not in-
form consumers of the various permissions and pur-
poses they obtained before they were installed. And
it also obtains authorities such as «monitor phone
calls, locate, read SMS, read contacts, modify system
settings» and so on without the user’s consent. The
above authorities are not necessary to provide normal
services and are beyond reasonable scope. According
to the relevant provisions of the Consumer Rights
Protection Law, Network Security Law, and Regu-
lations on the Protection of Consumer Rights and
Interests of Jiangsu Province, operators should clearly
state the purpose, method and scope of the collection
and use of personal information, and the consum-
ers’ agree; the collection of consumer personal infor-
mation by business operators shall comply with the
principles of fairness, lawfulness and necessity, and
shall not exceed the above-mentioned principles to
obtain authority, let alone illegally collect consumer
personal information.

Accordingly, the Jiangsu Provincial Consumer Pro-
tection Committee filed a lawsuit with the Nanjing
Intermediate People’s Court in accordance with the
law, requesting the court to rule Beijing Baidu Netcom
Technology Co., Ltd. to stop its related infringement.
The person in charge of the Jiangsu Provincial Con-
sumer Protection Committee stated that the use of
public interest litigation as a tool for apps infringing
personal information security is aimed at protecting
the legitimate rights and interests of many consumers,
including but not limited to Jiangsu. The initiation of
the public interest lawsuit not only requires Beijing
Baidu Netcom Technology Co., Ltd. to stop related
violations of laws and infringements, but also pro-
motes the entire mobile App industry to attach great
importance to and consciously protect consumer in-
formation security. Only safety and convenience can
meet the real needs of consumers and promote the
healthy development of the mobile app industry'.

It can be seen that, to a certain extent, the above
case extends that consumer organizations, as the

0 See: Zhang-Xinbao & Lai-Chengyu. Understanding and Application of the Public Interest Litigation System for the
Personal Information Protection [J] // Journal of the National Prosecutors College. 2021 (5). P. 63.

See: Dong-Chucha. On the optimized approach of personal information protection public interest litigation from the

perspective of risk society [J] // Academic Exploration. 2020 (12). P. 124.

2 See: Civil Written Order in Suzhou. No. 01, 2018.

13 See: China Central Television. Jiangsu Provincial Consumer Protection Commission filed a public interest lawsuit against
Baidu Expert: optimistic about its success // URL: http://finance.cnr.cn/315/9z/20180107/t20180107_524089964.shtml

(accessed: December 2, 2021).

See: Xinhua Net. Jiangsu Provincial Consumer Protection Commission filed a public interest lawsuit against Baidu //

URL: https://baijiahao.baidu.com/s?id=1588987596905776748&wfr=spider&for=pc (accessed: December 2, 2021).
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main subject of prosecution of personal information
protection public interest litigation, have accumulat-
ed a certain amount of imperative experience. What'’s
more, giving consumer organizations the qualifica-
tions of prosecuting subjects in personal informa-
tion protection public interest litigation can also help
achieve the convergence with the consumer protec-
tion public interest litigation rules in the Consumer
Protection Law, and realize the internal coordination
of the legal system".

3.2.3.3. The organization determined by the

national cyberspace administration

Incorporating social organizations into the pros-
ecutors of personal information protection public
interest litigation is China’s reference to the prac-
tices prevailing abroad. In the personal information
protection, compared with public authorities, the
execution cost of social organizations is lower, and
compared with private subjects, social organizations’
rights protection methods are more concentrated and
powerful. In that case, social organizations have more
advantages than public authorities and private en-
tities in the protection of personal information. In
comparative law, in order to avoid the frequent oc-
currence of abusive litigation, some countries have
made very detailed regulations on the qualifications
of social organizations to sue in public interest litiga-
tion. For example, South Korea’s Personal Information
Protection Law stipulates that the following two types
of organizations can become eligible prosecutors in
public interest litigation. One is an organization that
has been registered with the Fair Trade Commission
for three years, and has more than 1,000 members
in the group. It is established for the purpose of pro-
tecting rights, while the other is non-profit private
organizations that have registered with the central
administration with more than 5,000 members, hold-
ing corresponding activities in the past three years'®.
Compared with the conditions set by foreign coun-
tries for social organizations, Chinese current legisla-
tion in this aspect is still too brief, and it is necessary
to refine it as soon as possible.

4. The shortcomings of Chinese
procuratorial public interest litigation
on personal information protection

4.1. The legislation has not yet stipulated
the prosecution order between procuratorate
and social organizations

As is aforementioned, the people’s procuratorate,
the consumer organization specified by the law and
the organization determined by the national cy-
berspace administration can file a lawsuit with the
people’s court. However, in Chinese existing legisla-
tion, there is no provision for the order in which the
above-mentioned three types of subjects initiate per-
sonal information protection public interest litigation.

To be clear, the procuratorate cannot completely
replace administrative law enforcement personnel in
personal information protection. Regarding illegal
facts linked to the infringement of personal informa-
tion, administrative law enforcement officers should
still conduct preliminary investigations and verifica-
tions, giving full play to the functional advantages of
the administration. After all, the main function of the
procuratorate in China is legal supervision, and it is
impossible to always go to the front line of investi-
gating whether individuals’ personal information has
been leaked. Of course, administration may be idle in
performing their duties occasionally in practice, and
public interest litigation procedures for administra-
tive prosecutions will be initiated at this time. How-
ever, in this procedure, the procuratorate will first
issue procuratorial recommendations to the relevant
administration; only if the administration still does
not actively perform, its duties within the statutory
period will initiate a lawsuit. The legislator makes
such a provision used the procuratorate to initiate an
administrative public interest lawsuit as a supplemen-
tary means, in order to empower the administration
and give full play to the function of self-correction,
to supervise administration to perform their duties
in accordance with the law, and then to strengthen
their daily management and law enforcement. On
such conditions, remedial measures should be taken
as soon as possible for the damaged public interest,
instead of waiting for the administrative litigation
judgment to take effect before performing their du-
ties, so as to avoid expanding losses to the public in-
terest. In practice, it is also very important to avoid
considering that the procuratorate have priority in
the protection of individuals’ personal information. It
is because they sometimes file incidental civil public
interest lawsuits in the process of initiating public
prosecutions against defendants while dealing with

5 See: Zhang-Xinbao & Lai-Chengyu. Understanding and Application of the Public Interest Litigation System for the
Personal Information Protection [J] // Journal of the National Prosecutors College. 2021 (5). P. 64.

16 See: Kang-Zhenhua. The main characteristics of Korea's Personal Information Protection Law and its enlightenment
to China’s legislation [J]1// Journal of Yanbian University. 2021 (4). P. 69.
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personal information protection cases, which is ab-
solutely putting the cart before the horse.

In conclusion, it is necessary to clarify the order
of initiating public interest litigation between proc-
uratorate and statutory social organizations in order
to maximize the system advantages of procuratorial
public interest litigation in the field of personal infor-
mation protection.

4.2. The legislation has not yet clarified

the standards for procuratorate to initiate public
interest litigation on personal information
protection

Unlike public interest litigation cases in other ar-
eas, cases involving personal information cannot be
simply filed by procuratorate. They are often more
complex and larger in scales. However, Chinese cur-
rent legal system lacks a specific standard according
to infringement of the public interest and the degree
of damage. It will result in different ways of coping
with cases by procuratorates in practice. Similar
cases may have different results between different
procuratorates, which is not only detrimental to the
protection of public interests, but also has a negative
impact on judicial credibility. Therefore, China should
clarify the standards that violate the public interest by
issuing corresponding judicial interpretations as soon
as possible. A reasonable standard for infringement
on public interests should be formulated combining
the unique characteristic of personal information and
comprehensively, considering the following factors
to provide legal guidance for the procuratorate in
handling cases.

First of all, the personal information involved in
the case should have value in content. It can be ana-
lyzed and compared it to a specific individual, there-
by further posing a potential threat to the interests
of the unspecified majority. It also should be noted
that with the advancement of technology, there have
been many incidents of secondary processing of per-
sonal information in order to extract more value in
recent years. The alleged secondary processing of
personal information refers to businesses that upload
personal information is collected on the Internet to
the database for professional data processing, data
comparison, data analysis, etc., to obtain commer-
cially valuable information and use it for production
and operation'’. Through such secondary processing
methods, it is possible to simply summarize the life-
styles and preferences of certain individuals, and even
more so to infer the individual’s life trace, which will
undoubtedly bring huge potential risks to the public
interest. Accordingly, when scholars determine the
infringement of public interest standards in personal
information protection, it is necessary to take the

technical feature of the secondary use of personal
information into consideration.

Secondly, the amount is also very important. Only
when the amount of personal information involved in
the case is large enough, can the unspecified majority
be compared through information analysis, thereby
affecting the interests of those unspecified majority.
Moreover, this massive illegal use of personal infor-
mation should occur in the public domain. In other
words, the large-scale use of personal information
held by individuals in the private sphere will obvi-
ously not harm the public interest.

Finally, the scale of dissemination of the personal
information involved should also be recognized as a
key factor in the standards that violates the public
interest. At present, an underground industrial chain
has been formed for the illegal collection, sale, and
the use of personal information. Some offenders re-
sell, reverse or exchange individuals’ personal infor-
mation with others several times, and even upload
the personal information obtained on the dark web
to trade with others, causing a large amount of per-
sonal information illegally to be made public. Among
them, the illegal and criminal acts in the upper reach-
es are those that infringe on individuals’ personal
information. The crimes such as telecommunication
fraud, financial fraud, extortion, illegal detention,
kidnapping and even intentional homicide in the mid-
dle and lower reaches have become a social problem
that cannot be ignored'®. Therefore, in response to
the above behavior, in addition to punishment at the
level of criminal law, it should also be included in the
standard that invades the public interest in the field
of public interest litigation.

4.3. The litigation request
of procuratorate is too simple

The litigation requests of procuratorate when
dealing with personal information protection public
interest litigation cases generally focus on the dele-
tion of information, an apology, and compensation for
losses. For the first two litigation claims, it is relatively
easy to operate in practice, so there is nothing wrong
with it. As for the claim for damages, the difficulty lies
in how to determine the amount of compensation.
In practice, the procuratorate’s determination of the
compensation amount mainly refers to the defend-
ant’s profitability. Normally, the court will support
the procuratorate’s litigation request. Yet even so,
such punishment still fails to achieve the so-called
consistent punishment for the defendant. Cases of in-
fringement of individuals’ personal information often
have a large number of victims. Once the information
is leaked, it cannot be compensated by other means,
and it is difficult to quantify the losses to the victims.

'7 See: Mei Shao-Zu. E-commerce legal regulations [M]. Beijing : Tsinghua University press, 2021. P. 86.
'8 See: Tu-Chunhan & Ma-Fangfei. An Analysis of Several Issues Concerning the Protection of Citizens’ Personal Information
in Procuratorial Public Interest Litigation [J] // Chinese Prosecutor. 2020 (08). P. 70.
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Moreover, the transaction price of personal informa-
tion is often relatively low, which is not equal to the
potential risks of information leakage". In practice,
there have been cases in which the defendant sold
more than 40,000 pieces of individuals’ personal
information, because he only made a profit of 700
yuan, and the final compensation amount was only
700 yuan®. Regrettably, in Chinese current legislative
system, there is no clear legislation on compensation
standards for infringement of individuals’ personal
information in the aspect of public interest litigation.
If things go on like this, it will be difficult for us to
act as a warning and deterrent against criminals who
infringe upon individuals’ personal information.

In practice, the procuratorate often file incidental
civil public interest litigation in response to serious or
particularly serious cases in the process of reviewing
and prosecuting the crime of infringing on personal
information. According to the provisions of Article
253 of the Criminal Law, any violation of individuals’
personal information to the extent that the circum-
stances are serious or above shall be subject to fines.
The penal standard for the crime of infringing on in-
dividuals’ personal information in the Criminal Law
is mainly to comprehensively consider the severity of
the defendant’s crime, the number of illegal gains,
and the attitude of guilty and repentance. In addition,
according to the relevant judicial interpretations, the
amount of fines should generally be more than one
time and less than five times the defendant’s illegal
income. Applicable to the field of personal informa-
tion protection procuratorial public interest litigation,
procuratorate can appropriately refer to the above
standards, comprehensively considering the quanti-
ty, content, and dissemination scale of the personal
information involved in the case to determine the
defendant’s compensation standard.

Conclusion
Since the beginning of the 21st century, driven

by the wave of digitalization, while experiencing
various conveniences brought by data technology,

people also face risks such as excessive collection
of personal information, illegal disclosure of
personal information, and illegal trading of
personal information. In order to solve this problem,
legislation in the field of personal information
protection has been rapidly accelerated around
the world in recent year. As the largest developing
country in the world, Chinese active promotion of
its own personal information protection legislation
is not only a measure to respond to the world trend,
but also the result of Chinese legal system advancing
with the times, self-development and continuous
improvement. It also responded to the concerns of the
state, society and individuals regarding the protection
of personal information in a timely manner, focusing
on demonstrating Chinese approach to the rule of law
for personal information protection. Not only that,
the promulgation of Chinese Personal Information
Protection Law marks that China has entered into
the era of higher level in the aspect of personal
information protection. Chinese Personal Information
Protection Law provides comprehensive regulations
on relevant systems, which reflects the determination
of the Chinese government to safeguard the basic
rights and interests of citizens, and provides a
guarantee for the standardized collection and
utilization of personal information, laying a solid
foundation for Chinese network society and digital
economy. It is a comprehensive legal norm focusing
on the protection of personal information rights and
the behavior of information processing. Based on
a deep understanding of the legislative evolution,
legislative purposes, highlights and characteristics
of this law, Chinese experience and solutions can be
provided for the personal information protection,
an issue of common concern throughout the world.
Of course, with the continuous development of
society, the law inevitably lags behind. Confronted
with more new situations and new problems that
may arise in the future, Chinese Personal Information
Protection Law needs to respond in a timely manner
and continue to improve, which is also the optimal
legal answer to the practical interests of all that live
in the Internet age.

1% See: Sun-chuanxi & Cui Xue. Difficulties in Criminal Incidental Civil Public Interest Litigation Cases involving Infringement
of Citizens’ Personal Information [J] // Chinese Prosecutor.2020 (14). P. 68.
2 See the Criminal Verdict of the First Instance in Shanghai, No. 1131, 2020.
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AnHomauus. Cmamus 1232 Ipaxncdarnckozo kodexca KHP ¢popmansHo ycmanasiugaem cucmemy
WmMpag@HvLX cCAHKUUTL 3a 9K0JI02UUeCKUe NPABOHAPYULEHUS C UeJiblo cO0elicmaulsl CO30aHUI0 IK0JI02U-
Yeckoll Yuswau3ayul u c0eprcusaHusl IKoN02UUecKUX HapyuleHUil. B 2022 2. BepxogHblil HApOOHbLIl
¢yd Kumas usdan TonkogaHue o npumeHeHUL WmMpa@dHbLx cankyuil 8 cy0ebHbLx pa3bupamenbcmaax
no cnopam 06 9KoN02UUeCKUX NPABOHAPYULEHUSX, KOTOPOe 8 OnpedesieHHOl cmeneHu pewiio makue
npobaembl, kKak npedmem mpe6o8aruil o WmMpagdHbiX CAHKULAX U CyMMA yiepba, HO NO-NpeXcHeMY
He SICHO pacnpedesieHue WmMpa@dHsix caHKYUll U cyujecmgyem Hecnpasedaugoe pacnpedeseHtie bpe-
MeHU 00Ka3bl8aHUs 8 cyOebHol npakmuke. CyOebHble UB0ePHCKU 8 C8S3U C 803MeuleHUeM wmpadh-
HbLX yObIMKO8 CAUWKOM 8bLCOKU, A AIbIMEPHAMUBHbLlE MePbl NO 8blNIAME WMPAPHBIX YObLMKO8
omcymcmaytom. B yensix cogepuleHCmao8aHus cy0eOH020 NPUMEHEHUS CUCTeMbL 803MeULeHUS
wmpagHoslx yobIMK08 3a sKoI02UUecKlUe NPABOHAPYLEHUS Cledyem paccMOMmpend 803MONCHOCb
€030aHUS 8ePMUKANLHOLL CLICMeMbL YNPABIEHUS KOMNEHCAUUAMLL, PA3YMHO pacnpedesums 6pems
00Ka3bl8AHUSL, 030aMb QUMY CUCMeMY O COKPALLeHs,, OMCPOUKL U 0CB0O0NCOEHLSL OM PaAcXo-
008 N0 Cy0eOHbLM UCKAM 0 803MeleHUL YUiepba 8 c853U € IKON02UUECKUMU NPABOHADYUWIEHUSMU U
2u6K0 8HeOpSIMb AIbIMePHAMUBHbLE MePbL ONIAMbL, MaKue KaK KoMneHcayus 3a mpydosble ycry2u.
Kntoueeste cnosa: I'pancoamckutl kodekc; 3konozuneckull 0eaukm; wmpagHsie caHkyuu; cyoebHoe
npumeHeHue.

Abstract. Article 1232 of the Civil Code formally establishes the punitive damages system for envi-
ronmental tort with a view to promoting the construction of ecological civilization and deterring
ecological violations. In 2022, the Supreme People’s Court issued the Interpretation on the Application
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of Punitive Damages in the Trial of Ecological and Environmental Infringement Disputes to a certain
extent, which solved the problems such as the subject of punitive damages claims and the amount of
damages, but the system still has unclear attribution of punitive damages and unfair distribution of
burden of proof in judicial practice. The litigation cost of punitive damages is too high, and the alter-
native payment measures of punitive damages are absent. In order to improve the judicial application
of the punitive damages system for ecological and environmental torts, we should consider establishing
a vertical compensation management system, reasonably allocate the burden of proof, establishing
a unified system for reducing, postponing and exempting the costs of punitive damages lawsuits for
environmental torts, and flexibly implementing alternative payment measures such as compensation

for labor services.

Keywords: Civil code, Environmental tort, Punitive damages, Judicial application.

Introductory

It is necessary to introduce punitive compensation
system into the field of environmental infringement.
This principle can effectively solve the problem of
insufficient deterrent of damage compensation on the
basis of fully protecting the rights and interests of the
victims.After the reform and opening up, the rapid
economic development, ecological crisis gradually
appeared, the ecological environment at the expense
of economic benefits has become a code for getting
rich. After the 18th CPC National Congress, the
construction of ecological civilization has entered
a new stage. Since the Third Plenary Session of
the 18th CPC Central Committee put forward the
«strict implementation of the compensation system
for those responsible for causing damage to the
ecological environment» to Article 1232 of the Civil
Code to formally establish the punitive damages for
environmental infringement, undoubtedly for the
protection of the ecological environment to provide
a strong legal guarantee.

The principle of compensation for damages in
the field of environmental infringement has changed
from homogenous compensation to punitive compen-
sation, guaranteeing that the environmental rights
and interests of the victims are adequately remedied
by making the perpetrator of the unlawful environ-
mental infringement liable for additional compensa-
tion in excess of the actual amount of damage. The
application of this system not only timely response to
the environmental problems brought about by social
development, but also fully meet the public’s expec-
tations for a better living environment. However, the
application of punitive damages system in the field
of environmental infringement belongs to the system
innovation, from the implementation of the law to
the practical application of the time span is relatively
short, at the same time, as a special type of infringe-
ment, the application of its strict conditions of restric-

tion, In addition, Article 1232 of the Civil Code has
vague provisions on the punitive damages system for
ecological environmental infringement, and there are
many problems in judicial application. the academic
community for the application of the system is mainly
concentrated in the study of the scope of application
of punitive damages for environmental infringement,
and the analysis of the constituent elements of the
system, for the application of the problems existing in
the academic community is less concerned. After the
promulgation of the Interpretation on the Application
of Punitive Damages in the Trial of Ecological and En-
vironmental Infringement Disputes, some loopholes
in the judicial application of the punitive damages
system have been filled through practice and explora-
tion, but there are still many problems that have not
been solved. Therefore, from the typical case analy-
sis of punitive damages in the field of ecological and
environmental infringement of the application of the
system and the corresponding solution measures can
provide reference materials for the development of
judicial application of punitive damages for environ-
mental infringement theory and practical application.

1. The History of punitive damages system

Punitive damages system as a special form of com-
pensation, its emergence and development has its
profound theoretical foundation and historical back-
ground. Studying of the development of the punitive
damages system is helpful to better understand and
apply the system in judicial practice.

There have been many different views among
scholars on the origin of the punitive damages sys-
tem. For example, some scholars believe that the pu-
nitive damages system originated in the damages
provisions of the ancient Babylonian Code of Ham-
murabi.' Some scholars also put forward that a large
number of damages provisions in ancient Roman law

' See: Punitive Damages and the Recognition of Judgements, by Ronald A. Brand, 43 Northerland international law review
(1996). P. 145 // Quoted from Cui Ming-feng, Ou Shan. Research on the Punitive Damages System in Common Law[J] //

Hebei Law. 2000 (3). P. 124.
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belong to punitive damages.” Some scholars also pro-
posed that the Tang and Song dynasties in China, the
formation of the «Double penalty» system, belongs
to the early simple punitive compensation system.?
However, since punitive damages have been a form
of tort liability widely adopted in common law coun-
tries in modern times, most scholars believe that the
punitive damages system originated in the common
law jurisdictions.* Subsequently was gradually intro-
duced by civil law countries. China as a traditional
civil law countries, uphold the civil law system of pu-
nitive damages system of prudent application of the
attitude,It was not until 1994 that the «Protection of
Consumer Rights and Interests» was issued to deal
with the problems of the market economy that the
punitive damages system began to be applied in our
laws. According to the development course of the
punitive compensation system in our country, the
development of the punitive compensation system is
divided into the following stages.

1.1. The absence of a punitive damages
system before 1994

Prior to the introduction of the Consumer Rights
and Interests Protection Law in 1994, the system of
punitive damages was not introduced into the rel-
evant laws of China. In contrast, punitive damages
began to be applied in some cases as early as the 17th
and 18th centuries in England and the United States,
and punitive damages were generally applied and
adopted by the courts in the mid-19th century.’

Punitive damages in England originally originated
from the judgment in the case of Huckle v. Money in
1763. After that case, the punitive damages system
was applied, but in its subsequent application, a lot
of opposition emerged. Punitive damages actions are

strictly controlled within a specific scope, and the law
imposes strict limitations on them.® The United States
first confirmed the punitive damages system in the
case of Genay v. Norris in 1784.”

Early punitive damages jurisprudence focused on
the punishment of insulting and humiliating behavior,
an early application in the United States following the
English punitive damages system. In contrast to the
strict limitation of punitive damages in England, the
punitive damages system in the United States was
generally recognized. The punitive damages system
has been gradually applied to abuse of economic pow-
er in commercial transaction litigation, business torts,
and product liability. Punitive damages in the United
States have realized the expansion of the development
from the traditional tort with fault as the principle of
attribution to the tort form based on strict liability.®

Compared with common law countries, civil law
countries rarely adopt the punitive damages system
and take a cautious attitude towards the application
of punitive damages. The main reason is that most
civil law countries adopt «fill the damage» as the basic
principle of damages, the purpose is to make up for
the loss suffered by the victim, but does not support
the compensation higher than the loss of damage,
to avoid the appearance of unjust enrichment.’ On
the other hand, it is because punitive damages have
the function of punishment, and civil law countries
believe that it will lead to the confusion of public law
and private law, break the boundary between the
two, and is not conducive to the protection of private
rights. Therefore, civil law countries generally do
not adopt this system.' However, as the ecological
and environmental problems become more and more
prominent, the call for the introduction of punitive
damages in civil law countries is growing.

2 Norman T. Braslow. The Recognition and Enforcement of Common Law Punitive Damages in Civil Law System: Some
Reflections on the Japanese Experience, 16 Ariz. J.Int'1 &. Comp. Law. 285, 294 (1999) // Quoted from Xu Hai-yan. On
the Improvement of the Punitive Damages System in the Revision of China’s Consumer Protection Law [J] // Western
Law Review. 2013 (2). P. 8.

3 Yang Li-xin. The Success and Inadequacy of the Provision of Punitive Damages Liability in the Consumer Protection
Law and Improvement Measures [J] // Tsinghua University Law Journal. 2010 (3). P. 8.

4 Wils K. B. 205 95Eng. Rep. 768(C. P. 1763). Quoted from Wang Li-min. A Study of Punitive Damage [J] // Social
Sciences in China. 2000 (4). P. 113.

5 David Owen. Punative Damage in Products Liability Litigation. 74 Mich. L Rev. 1257(1976) // Quoted from Wang Li-min.
A Study of Punitive Damage [J] // Social Sciences in China. 2000 (4). P. 113.

¢ Zhang Xin-bao, Li Qian. The Legislative Choice of Punitive Damages [J] // Tsinghua University Law Journal. 2009 (4).
P.7.

7 LiYan-fang. Proposals on the Legislation of Tort Law in China: Changing from Punitive Damages to Tort Law’s Functions
[J1// Journal of Hohai University (Philosophy and Social Sciences). 2009 (1). P. 43.

8 Zhu Guang-xin. Punitive Damages in the United States [J] // Comparative Law Studies. 2022 (3). P. 153—154.

? Liu Jun-hai, Xu Hai-yan. The Interpretation and Innovation of China’s Punitive Damages System [J] // Journal of Law
Application. 2013 (10). P. 27.

10 Zhang Bao-hong. On the Integration of the Punitive Damages System and China’s continental tort law [J] // Science of
Law. 2015 (2). P. 134.
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1.2. The emergence of the punitive damages
system, 1994—2010

Around 1994, in order to solve the problem of
counterfeit and shoddy goods, China began to try
to introduce punitive damages, and Article 49 of
the Consumer Rights and Interests Protection Law
explicitly stipulated that consumers who had been
subjected to fraud could demand double damages,"
thus historically introducing the system of punitive
damages into the contractual field of China’s civil
law. Although the concept of punitive damages is not
explicitly mentioned, but this is China’s first attempt
to provide for punitive damages through the form of
legal provisions.

Subsequent period of time, in order to adapt to
the economic changes brought about by the reality
of the problem, China’s laws such as article 113 of
the contract law,'*articles 8 and 9 of the supreme
people’s court on the trial of cases of disputes over the
sale of commodities and real estate contracts on the
application of the law of the interpretations, article
96 of the food safety law, and other legal provisions
to the protection of consumer rights and interests
of article 49 as a blueprint for the development of a
series of doubling of compensation Provisions have
made it possible for China’s punitive damages system
to be applied in other areas.

1.3. Formalization of the punitive damages
system, 2010—2021

The year 2010 was a new starting point for the
application of the punitive damages system in China.
«Punitive damages» has been applied in many fields
before 2010, but still did not appear clearly in China’s
legal provisions, until 2010, Article 47 of the Tort Li-
ability Law stipulates: «knowing that the product is
defective, but still production, sales, resulting in the
death of another person or serious damage to health
The infringer has the right to request corresponding
punitive damages»."*

The concept of punitive damages as a legal term
can be clearly applied. Although the article only limit-
ed to punitive damages in the field of product liability,
but it marks the punitive damages into the civil code
of the dawn. Subsequently, whether it is the newly
amended Article 55 of the Consumer Rights and In-
terests Protection Law in 2013, which states that «if

an operator knows that a defect exists in a commodity
or service and still provides it to a consumer, causing
the death of the consumer or other victim or serious
damage to his or her health, the victim shall have the
right to request the operator to compensate for the
loss in accordance with the provisions of Article 49
and Article 51 of the Law and shall have the right to
request a compensation of not more than two times
the amount of the loss suffered. demand punitive
damages of up to two times the loss suffered.»"
Article 70 of the Tourism Law of the People’s
Republic of China stipulates that «If a travel agent
causes personal injury to a tourist, the tourist may
demand the travel agent to pay compensation of not
less than double and not more than triple the amount
of the travel expenses.»'® The introduction of these
laws has undoubtedly further expanded the scope of
application of the punitive damages system.

1.4. Since the promulgation of the Civil Code
in 2021, the scope of application of the punitive
damages system has been further expanded

After more than twenty years of development, the
scope of application of the punitive damages system
has been expanding, from the protection of consumer
rights and interests to food safety, intellectual property
rights protection, tourism services and other fields, but
the application of punitive damages system in the field
of environmental infringement has been controversial.
With the frequent occurrence of ecological and envi-
ronmental problems, the call for the introduction of a
punitive damages system in the field of environmental
infringement has been increasing.

Shandong Dezhou Jinghua Group Zhenhua Co.,
Ltd. air pollution case' in the court to punitive dam-
ages in environmental civil public interest litigation
has no legislative basis for the reason that did not
support the plaintiffs proposed to require the de-
fendant to compensate for the losses caused by the
excessive emission of pollutants, triggering the ac-
ademic community on the introduction of punitive
damages in the field of environmental infringement
of the heated debate. 2021 the implementation of the
Civil Code, Article 1232 explicitly stipulates that: «the
infringed has the right to request the corresponding
punitive damages after suffering from environmental
infringement»,"® not only responded to the controver-
sy of whether to apply the punitive damages system,

" Refer to Article 49 of the Law of the People’s Republic of China on Protection of Consumer Rights and Interests.

12 Refer to Article 113 of the contract law of the People’s Republic of China.

3 Refer to Articles 8 and 9 of the supreme people’s court on the trial of cases of disputes over the sale of commodities
and real estate contracts on the application of the law of the interpretations of the People’s Republic of China.

% Refer to Article 47 of the Tort Liability Law of the People’s Republic of China.

15 Refer to Article 55 of the Consumer Rights and Interests Protection Law of the People’s Republic of China.

16 Refer to Article 70 of the Tourism Law of the People’'s Republic of China.

'7 See: Civil Judgment in the Air Pollution Civil Public Interest Litigation of Shandong Dezhou Jinghua Group Zhenhua Co. Ltd. //
URL: https://wenshu.court.gov.cn/ Accessed August 31, 2023.

'8 Refer to Article1232 of the Civil Code of the People’s Republic of China.
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but also marks the punitive damages system in the
field of environmental infringement formally recog-

nized by the legislation.

Visible, punitive damages in China’s law in
the scope of application continues to expand,

the content gradually perfect, in a sense, this is
China’s punitive damages system development
path continues to deepen and development of an
important symbol, the specific development process
is shown in table below.

Legislative Provisions of China’s Punitive Damages System"

Legal Provisions

Specify

Article 49 of the Consumer Rights
Protection Act (1994)

Business operators engaged in fraudulent activities in supplying commodities
or services shall, on the demand of the consumers, increase the compensations
for victims’ losses;the increased amount of the compensations shall be two
times the costs that the consumers paid for the commodities purchased or
services received.

Article 113 of the Contracts Act (1999)

Operators of goods or services to consumers with fraudulent behavior, in
accordance with the provisions of the «Law of the People’s Republic of China
on the Protection of Consumer Rights and Interests» to assume responsibility
for damages.

Articles 8 and 9 of the Interpretation of the
Supreme People’s Court on Several Issues
Concerning the Application of Law in the
Trial of Cases of Disputes over Contracts
for the Sale and Purchase of Commercial
Properties (2003)

The transfer of possession of a house is deemed to be the delivery of the house
for use, unless otherwise agreed by the parties. The risk of damage to or loss
of the housing shall be borne by the seller before delivery for use and by the
buyer after delivery for use; if the buyer receives a written notice of delivery from
the seller and refuses to accept it without a valid reason, the risk of damage to
or loss of the housing shall be borne by the buyer from the date of delivery for
use as determined by the written notice of delivery for use, unless otherwise
provided by the law or otherwise agreed by the parties.

Because the main structure of the housing quality is unqualified can not be
delivered for use, or after the delivery of housing, the main structure of the
housing quality of the verification is indeed unqualified, the buyer’s request for the
termination of the contract and compensation for damages, shall be supported.

Article 96 of the Food Safety Act (2010)

If a consumer produces food that does not comply with food safety standards
or sells food that he or she knows does not comply with food safety standards,
the consumer may, in addition to claiming compensation for damages, demand
from the producer or seller 10 times the price of the food.

Article 47 of the Tort Liability Act (2010)

If the infringer knows that the product is defective and still produces or sells
it, causing death or serious damage to the health of others, the infringer has
the right to request appropriate punitive damages.

Article 63 of the Trademarks Act (2013)

Where the infringement of the exclusive right to use a trademark is committed
in bad faith and the circumstances are serious, the amount of compensation
may be determined at not less than double and not more than triple the
amount determined in accordance with the above method. The amount of
compensation shall include the reasonable expenses paid by the right holder
to stop the infringement.

Article 55 of the Law of the People’s
Republic of China on the Protection of
Consumer Rights and Interests (2013)

If the operator knows that the goods or services are defective and still provides
them to the consumer, causing the death or serious damage to the health of
the consumer or other victim, the victim shall have the right to demand that
the operator pay compensation for the loss in accordance with the provisions
of the law such as article 49 and article 51 of this Law, and shall also have
the right to demand punitive damages of not more than twice the amount of
the loss suffered.

Article 70 of the Tourism Law of the
People’s Republic of China (2013)

If the travel agency fails to perform its obligations agreed in the package
tourism contract or perform its contracted obligations in a way that does not
conform to the agreement, it shall take the responsibility for breach of contract
like continuing to fulfill the contract, adopting remedy

' For specific legal provisions: China Court of Justice // URL: https://www.chinacourt.org/law.shtml/ (accessed: August

31, 2023).
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measures, making compensation, etc.; in case it causes personal damage or
property loss to the tourists, the travel agency shall honor its liability. In the
event that the travel agency is competent to fulfill its contracted obligations,
yet refuses to do so even upon the request of the tourists, which then causes
such serious consequences like harming the tourists’ personal health or
retaining the tourists, the tourists may also request the travel agency to pay
a sum of compensation between one time and three times the amount of the
travel costs.

Article 1232 of the Civil Code (2021) Where a tortfeasor intentionally pollutes the environment or harms the
ecological system in violation of the provisions of law, resulting in serious
consequences, the infringed person has the right to request for the

corresponding punitive damages

In summary, it can be seen that the field of ap-
plication of punitive damages system at home and
abroad are expanding, punitive damages legislation
is gradually improved, the system is expanding, the
understanding of punitive damages is also gradual-
ly deepened, and its connotation is also constantly
enriched.

2. Obstacles to the application

of the current punitive compensation
system for ecological and environmental
infringements in China

The Civil Code of the People’s Republic of China and
the Interpretation of the Supreme People’s Court on
the Application of Punitive Damages in Trial Cases of
Ecological and Environmental Tort Disputes®® have
detailed the application of the punitive damages
system in the field of environmental infringement,
mainly in terms of the scope of application of punitive
damages, components, calculation of punitive damag-
es, liability competition and other aspects. In order to
promote the accurate application of punitive damages
system in practice. However, in general, China’s pu-
nitive damages system has a short time span since its
establishment in the field of environmental infringe-
ment. In addition, the Civil Code and relevant judicial
interpretations cannot fully interpret some problems
existing in the application of punitive damages, and
there are still problems in judicial application such
as unclear attribution of punitive damages and high
litigation costs of environmental infringement.

2.1. Uncertainty about the attribution
of punitive damages

Scientific and reasonable allocation and manage-
ment of punitive damages is a key factor to ensure
that it plays a system function. At present, the pu-
nitive damages collected in environmental public
interest litigation infringement cases in the field of
environmental infringement are generally incorpo-
rated into the State Treasury, and are centrally paid
by the State Treasury in accordance with the budget
for the maintenance of public utilities.” The unified
use and management of environmental public welfare
litigation damages by government departments is
conducive to ensuring the public nature of the use of
funds, but a problem exists in practice is that if the
punitive damages are generally placed at the disposal
of the administrative or judicial authorities, there is
no way to ensure that environmental damages will
be used for ecological restoration, and that the same
department’s management of the funds while decid-
ing on the use of the funds is tantamount to acting
as a «referee» as well as an «athlete,» which is prone
to lead to the misuse of the funds.*In the field of
environmental infringement private litigation, the
specific attribution of punitive damages legislation
is not yet clear, the current academic point of view
there are two main, one is that punitive damages
should be fully attributed to the infringer,* another
is that a part of punitive damages need to be handed
over to the environmental protection department for
environmental remediation, emphasizing that the
funds are earmarked for specific purposes.** Howev-
er, in practice, punitive damages are still in a state of
uncertainty, through the China Judicial Instruments
Network set «environmental infringement» «punitive

20 China Court of Justice. URL: https://www.chinacourt.org/ (accessed: August 31, 2023).
2l Wang Shu-yi, Gong Xiong-yan. Research on the Issue of Punitive Damages for Environmental Tort [J] // Hebei Law

Science. 2021 (10). P. 80.

2 Zhu Xiao, Meng Yu-nuo. Study on Trust Model of Managing Environmental Damages: In the View of Protecting
Environmental Public Interests [J] // Jinan Journal (Philosophy & Social Sciences) 2018 (5). P. 85.
2 Wang Shu-yi, Gong Xiong-yan. Research on the Issue of Punitive Damages for Environmental Tort [J] // Hebei Law

Science. 2021 (10). P. 77.

% | ju Shi-guo. Commentary on «Liability for Environmental Pollution and Ecological Damage» in the Civil Code [J] //

Oriental Law. 2020 (4). P. 201.
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damages» and other keywords to find 31 judgment
documents,* comparative analysis found that there
is almost no judgment documents mentioning The
attribution of punitive damages. How to scientifi-
cally allocate punitive damages to ensure that it can
make up for the losses of the infringer and to a certain
extent to promote the environmental restoration is
the current judicial application of the urgent need to
solve the matter.

2.2. Unfair allocation of the burden of proof

In traditional environmental tort cases, no-fault
liability is generally adopted to investigate environ-
mental violations, mainly considering the evidential
ability of both parties. The defendant, as the infring-
er, has a stronger evidential ability than the plaintiff,
and bears the burden of proof that there is no causal
relationship between the tort and the damage result,
which is more conducive to balancing the liability
and obligation of both parties. However, the «Inter-
pretation on the Application of Punitive Damages in
the Trial of Ecological Environmental Tort Disputes»
takes the opposite direction, adopts a series of proof
burden borne by the plaintiff, namely the infringed
person, and changes the «inversion of proof burden»
applied before to «whoever claims, who proves». The
purpose of the legislation is to prevent the abuse of
litigation. It is reasonable to transfer the burden of
proof to the infringed in a disadvantaged position
in public interest litigation. The plaintiffs in public
interest litigation of environmental infringement are
mostly procuratorates, which have strong ability to
provide evidence and have no obvious disadvantage,
so it is relatively fair for them to bear the burden of
proof. However, for some cases of punitive compensa-
tion for environmental infringement filed by natural
persons, although the infringed does not need to bear
the burden of proof that there is a causal relationship
between the tort and the damage consequences, local
courts still require the infringed to provide evidence
with a high degree of probability in litigation practice,
which undoubtedly increases the difficulty of litiga-
tion for some plaintiffs with weak economic ability
to provide evidence. It is not conducive to the real
realization of equity and justice.

2.3. Excessive litigation costs
for punitive damages

Whether it is reasonable to charge high litigation
fees in environmental litigation cases has triggered a
large controversy in legal work, typical examples are
the case of environmental pollution liability dispute
between Friends of Nature Environmental Research

Institute and Jiangsu Changlong Chemical Co.* The
plaintiff in the case of the plaintiff’s request for com-
pensation amount is relatively large, but the com-
pensation actually contains in order to prove the en-
vironmental damage to the fact that the expenditure
of environmental damage appraisal fee, investigation
and evidence collection costs, more than one led to
a huge amount of litigation. At the same time, Chi-
na’s courts charge litigation costs mainly through the
amount of litigation to determine the subject matter,
but environmental infringement litigation has a cer-
tain specificity, most of the cases have a wide range
of damages, involving a large number of infringed
characteristics. Therefore, the amount of litigation is
high, if the plaintiff party loses the case, then need to
bear high litigation costs.

The above typical case of the plaintiff side after
losing the lawsuit to bear up to 1891800 yuan of
litigation costs, caused widespread concern in the
community, the court responded that according to
China’s «payment of litigation costs» provisions, the
payment of litigation costs in this case does not have
a problem, the case on behalf of the plaintiff must
bear the litigation risk once the loss of high litigation
costs out-of-pocket. Have the economic strength of
the public interest organizations have the ability to
bear the costs, other infringers if there is no strong
economic strength of the infringer how to pay the up-
front costs. Differences in economic strength coupled
with the risk of incurring high litigation costs will
most likely result in the infringed party not being able
to obtain effective remedies, triggering unfairness in
litigation.”

2.4. Fewer alternatives to payment
of punitive damages

Punitive damages as a punitive deterrent to the
infringer’s initiative, the infringer to bear the dam-
age caused by the damage caused by the ecological
restoration costs and other losses, the «Interpretation
on the Application of Punitive Damages in the Trial
of Ecological Environmental Tort Disputes» clear-
ly stipulates that punitive damages shall not exceed
the amount of compensation for personal injury,
property damage, two times, but in practice there
are infringers to implement the environmental vi-
olations, although the environment caused by the
greater damage, but the actual profit is less, part of
the infringer may be in the Some infringers may not
be able to pay punitive damages when their family
suddenly suffered a major change or deterioration of
economic situation. In this case, because the infring-
er’s economic capacity is weak, the procuratorate will

% URL: https://wenshu.court.gov.cn/ (accessed: August 31, 2023).

% See: Civil Judgment in the case of Environmental Pollution Liability Dispute between Friends of Nature Environmental
Research Institute and Jiangsu Changlong Chemical Co. URL: https://wenshu.court.gov.cn/ (accessed: August 31, 2023).

27 Han Yin. Punitive Damages for Environmental Tort: Application of Norms and Perfection of System [J] // Jingchu

Academic Journal. 2022 (1) 1. P. 79.
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face the «implementation of the costs of ecological
restoration and punitive damages», and the damaged
social public welfare will not be repaired in a timely
manner.”® In this case, monetary compensation may
not be the optimal or the only method of environ-
mental restoration, and the application of alternative
restoration methods in lieu of compensation for labor,
while practicing the concept of restorative justice and
embodying humanistic care, is able to spread the eco-
logical civilization trend with environmental public
welfare labor, and guide the masses to enhance their
awareness of ecological environment and resource
protection. Typical case of Qingdao City, an art center
illegal acquisition of wild animals® in the case of the
judge combined with the economic situation of the
defendant ruled that the defendant in lieu of labor to
repay a certain amount of punitive damages, in order
to achieve the purpose of environmental restoration
at the same time profoundly embodies the environ-
mental infringement of punitive damages of punitive
and curbing the function of the function.

3. Optimization path of the application
of punitive damages for ecological
and environmental infringement

The Civil Code and relevant judicial interpretations
have made general provisions on the application of
the punitive damages system, but due to the fact that
the legal provisions are too general and the relevant
legal interpretation provisions are few and other rea-
sons, the punitive damages system is applied more
frequently in complex environmental tort lawsuits,
but there are still disputes, and judges may make dif-
ferent judgments in the same case at their discretion.
This paper puts forward some countermeasures based
on the problems in judicial cases, hoping to provide
reference for the judicial application of punitive dam-
ages system.

3.1. Clarifying the attribution
of punitive damages

The Measures for the Administration of Funds for
Compensation for Damages to the Ecological Environ-
ment (for Trial Implementation) * stipulates that the
funds for compensation for damages in environmen-
tal civil public welfare litigation shall be uniformly
collected in the national treasury and incorporated
into the management of the general public budget.

However, once the damages funds are included in
the public budget management, the administrative
attributes tend to dominate the mainstream, can not
effectively ensure that the environmental damage
compensation for public purposes, in this case, the
author believes that the United States model can be
borrowed from the establishment of a «discrete com-
pensation management system».*'

First, part of the compensation will be invested in
ecological restoration and environmental protection
work, and the funds will be coordinated and allocated
by the state administrative organs for the treatment
of environmental damage, ecological restoration and
other work, so as to improve the efficiency of the use
of funds. Secondly, a certain proportion of the com-
pensation is deposited into the environmental liti-
gation fund for the maintenance of public interests,
a move that effectively compensates for the lack of
resource efficiency of rights organizations. Finally, a
part of the compensation is attributed to the infringer,
used to make up for the loss, this discrete compensa-
tion model is more conducive to focus on ecological
restoration at the same time to maintain the interests
of the infringer.

3.2. Rational allocation of the burden of proof
For the distribution of the burden of proof in envi-
ronmental tort, the inversion of the burden of proof
is generally adopted, mainly to make up for the lack
of the ability of the infringed party to prove. Howev-
er, considering that the punitive damages increase
the burden of the infringer, it is obviously unfair for
the infringer to bear the burden of proof. The newly
issued «Interpretation on the application of Punitive
Damages in the trial of ecological environmental in-
fringement Disputes» returns the burden of proof of
environmental infringement to the traditional civil
litigation «who claims, who provides evidence», its
purpose is to reduce excessive litigation and prevent
repeated compensation. However, the infringed is in
a weak position, with its evidence gathering ability
and economic strength. Although the judicial inter-
pretation stipulates that the infringed does not need
to prove the causal relationship between the infringe-
ment and the result of damage, the burden of the
infringed is ostensibly reduced. However, the court’s
trial results in most judgements show that to file pu-
nitive damages for environmental infringement, the
infringed still needs to prove that the causality be-
tween the infringed’s behavior and its own damage

% Xiao Nan. The Application of Labor Repayment in Civil Prosecution Public Interest Litigation — Taking the Case of Illegal
Fishing of Aquatic Products as an Example [J] // The Chinese Procurators. 2021 (22). P. 57.
¥ See: Civil Judgment on the Case of lllegal Acquisition of Wild Animals by a Center in a District of Qingdao City/URL: https://

wenshu.court.gov.cn/ (accessed: August 31, 2023).

% For specific legal provisions // URL: www.gov.cn/gongbao/content/2020/content_5519954.htm. / (accessed: August 31,

2023).

31 Wang Shu-yi, Gong Xiong-yan. Study on the Disputed Issues of Punitive Damages for Environmental Torts [J] // Hebei

Law Science. 2021 (10). P. 81.
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is highly probable, which undoubtedly increases the
burden of proof of the infringed from another per-
spective. Therefore, the punitive damages system
needs to reasonably distribute the burden of proof.
The party with strong burden of proof should bear
the corresponding burden of proof, which accords
with the principle of legal fairness.

3.3. Establishment of a unified system
for the reduction, exemption and deferral
of litigation costs for environmental
infringements

For the environmental tort litigation costs reduc-
tion, delay, exemption system provisions in addition
to the Supreme People’s Court on the Trial of environ-
mental civil public interest Litigation Cases, Article
33: In addition to «civil public interest litigation cases
that meet the relevant circumstances can apply for
suspension in accordance with the law»,* other rel-
evant provisions involving the payment of litigation
costs, such as the «Litigation Costs Payment Meas-
ures" and the «People’s Court Litigation costs Man-
agement Measures»,>* do not involve the reduction
and suspension of environmental litigation costs. At
present, environmental problems occur frequently in
our country, and the progress of environmental pro-
tection work is slow. In order to effectively improve
the ecological protection efforts, the possibility of
reducing and postponing environmental tort lawsuits
should be considered reasonably in judicial practice
to avoid high litigation costs becoming a stumbling
block in the application of the punitive compensation
system in the environmental field. To the greatest
extent, the injured parties with different economic
strength have the ability to bring punitive damages.

3.4. Flexibility to promote alternative payment
systems, such as payment in lieu of labor

After the implementation of the Civil Code, in the
case of Qingdao Municipal People’s Procuratorate
of Shandong Province v. Qingdao Laoshan District
Art Appreciation Centre,” the Qingdao Intermediate
People’s Court sentenced the defendant to partial
punitive damages for participation in ecological and
environmental public welfare work, which reflects
China’s exploration of the restorative justice method
of punitive damages in lieu of work, and attempts
to do so in practice. This way can reduce the eco-
nomic burden of offenders at the same time, let of-
fenders personally feel the importance of ecological

environmental protection, to achieve the purpose of
punishment and education. But the establishment
of labor compensation system needs strict and fea-
sible system support, first of all, should develop a
scientific and feasible labor compensation program,
labor compensation program in the content of labor
compensation should be easy to implement, can not
additionally increase the infringer’s other burdens.*
At the same time, the content of labor needs to be
related to the infringer damage to the ecological en-
vironment, through labor can repair the damaged
environment. Secondly, to establish and improve the
labor compensation related work mechanism.”’

On the one hand, a collaborative mechanism has
been established with the administrative authorities
for determining labor compensation programs and
modalities. Relying on the case-handling systems and
professional experience of administrative authorities
in various fields, they have explored the specific con-
tent of labor compensation programs and determined
the best labor compensation methods and programs.
On the other hand, the establishment of environmen-
tal litigation labor compensation repair method ap-
plicable and ecological environment management
convergence mechanism.

For the existence of repair situation is more ur-
gent or repair difficult cases, in the application of
labor compensation alternative repair mode at the
same time, the procuratorial organs should be timely
transfer of case clues to the relevant administrative
organs, supervise the implementation of ecological
environment damage repair responsibilities, so that
the damaged public welfare can be repaired in a
timely manner. Finally, to strengthen the labor com-
pensation program implementation supervision, for
labor compensation program implementation effect
can be based on the «territorial jurisdiction princi-
ple».Entrusting the infringer’s place of domicile or
the community correctional institution where the
environmental damage occurred to be responsible
for recording and supervising, not only to safeguard
the effect of environmental restoration, but also to
make the infringer physically maintain the ecological
environment and the environment.

Conclusion

The high quality development of ecological environ-
ment determines the degree of civilization of society.

32 Refer to Article 33 of the Interpretation of the Supreme People’'s Court on several issues concerning the application of

law to environmental civil public interest litigation cases.

3 For specific legal provisions // URL: www.gov.cn/gongbao/content/2020/content_5519954.htm (accessed: August 31,

2023).

% For specific legal provisions // URL: http://www.mof.gov.cn/gp/xxgkml/xzzfs/ (accessed: August 30, 2023).

3% Same as [28] above.

% Lu Zhong-mei. Public Interest Litigation to Guard the Biodiversity of the Yangtze River — The Case of Wang Xiao-peng
and 59 Others for Illegal Fishing, Trafficking, and Acquisition of Eels [J]// Journal of Law Application.2022 (9). P. 9.
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Since the 18th National Congress of China, the Central
Committee of the Party has attached great importance
to the construction of ecological civilization. After
the promulgation and implementation of the Civil
Code on January 1, 2021, the field of environmen-
tal infringement has ushered in major institutional
innovation. The attempt to apply punitive damages
in ecological environmental infringement disputes
is another new legislative value guidance. The ap-
plication of punitive damages system in the field of
environmental infringement not only deeply practices
the green principle but also shows the determination
and action to protect the ecological environment. In
the face of the frequent occurrence of environmental
illegal cases, we must thoroughly implement the puni-
tive compensation system for ecological environmen-
tal infringement and improve its judicial application.

Establish separate compensation to clarify the
ownership of penalty compensation, maximize the
purpose of «investment» of penalty compensation,
and protect the welfare of public good environmen-
tal rights and interests; The system of reducing and
deferring the litigation costs of environmental litiga-
tion prevents high litigation costs from becoming an
obstacle to the application of the punitive damages
system in the environmental field. Increase the pro-
portion of the application of alternative payment
measures for labor compensation, while reducing
the economic burden of offenders, achieve the pur-
pose of combining punishment and education, and
take multiple measures together, in order to better
promote the application of punitive compensation
system and promote the construction of ecological
civilization.
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AnHomauusi. [IpecmynieHus, c8s13aHHble ¢ HE3AKOHHOIL NPeONPUHUMAMENbCKOL 0esimenbHOCMbIO,
npedycmompeHHble Y20108HbIM 3aKOHOM 1997 2., sigstomest 00HUMU U3 HAU6Olee MUNUUHBLX
Menxux npecmynaenutl. C passumuem IKOHOMUKL U 00ujecmea, a makdice yeybJieHuem cucmemol
COUUANLHO20 YNPABAeHUs NPObeMbL, 8blMeKarouille U3 NpecynieHuUll, C8sI3AHHbLX C He3aKOHHbLMU
NPeonpUHUMAMeNbCKUMU ONePayUsMU, NOCMOSHHO 00HOBASIOMCSL, MO 0eldem 3Mmu NPecniymnieHus
8ce bosiee CONCHBIMU ¢ MOUKU 3peHUs Cy0ebHO020 pasbupamenscmad. B cmambe kpamko usndazaemcst
ucmopus Npagogo2o pezyiupo8aHus pacKpblmus U K8ALUGUKAUUU NpecmynieHUll, C8A3AHHBLX C
He3aKOHHOU NPednpuUHUMAmMelbCkoll 0esimeabHOCMbHO.

O6cyacdaemest 803MONCHOCMb CMsI2UEHUS HAKA3AHULL 3a 3MU NPecnynieHUs nocjie 00HapoO08aHUs
u npumeHerus Ilonpasok k y207108HoMYy 3akoHooamenvcmay (XI), Ha ocHose paccmomperust 330 det.
AHanusupyemcs heHOMeH pacuLupeHust pacCMOMmMpeHUst e, C83AHHbIX C MAKUMU NPeCynieHUsIMU
8 cydebHOLl npakmuke, U3yHaromest nymu pasymHozo no0xoda K ux paspeuteHuro. CnopHble 80npoceL,
CB513AHHblE C MAKUMU NPECMYTLIEHUAMU, 8Ce2da 6bLIlUL 8 ieHmpe BHUMAHUSL CyO0eOHOl NpaKmuKu.
Kntouesvle cnoea: npecmynieHue, c8s13aHHOE € HE3AKOHHOU NPeONpUHUMAMENbCKOLL destmeibHO-
CMblo; NONPABKA K Y20108HOMY 3akoHodamenbcmay (XI); ozpaHuueHHOe pacnpocmpaHeHue.

Abstract. The crime of illegal business operation stipulated in the Criminal Law of 1997 is one of the
most typical pocket crimes in the Criminal Code. With the development of the economy and society, and
the deepening of the social governance system, the problems regulated by the crime of illegal business
operations is in a state of constant change, which makes this crime increasingly challenging in terms
of judicial application. The article briefly introduces the legislative history of the crime of illegal busi-
ness operation and discusses the limitation of this crime after the promulgation and implementation
of the Criminal Law Amendment (XI), combining with 330 case samples collected, analyzing the
phenomenon of expanding the application of this crime in judicial practice from three aspects based
on the current stage, and exploring the path of reasonably limiting the underpinning provisions of
this crime. The controversial issues in this crime have always been the focus of judicial practice, and
how to solve the problem of expanding the application of the crime of illegal business is particularly
important at present.

Keywords: crime of illegal business operation; Criminal Law Amendment (XI); miscellaneous clause;
restricted extension
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n the current era of rapid development of the

market economy and continuous innovation in
science and technology, more and more new forms
of economy have emerged, and the behavior of
disturbing the market order has become diverse
under the urging of different situations. The
application of the various provisions in the crime
of illegal commercial operation depends mainly on
the judgment and discretion of the judicial staff,
which inevitably leads to the problem of enlarging
the application. This situation increases the risk of
this crime becoming a pocket crime. The legislative
model of the blank of crime and miscellaneous
clauses makes it highly ambiguous, so the question
of criminal profiling becomes increasingly difficult.
Moreover, because of the ambiguity of legal
provisions, there is a lack of unified recognition
and application standards in judicial practice, and
different understandings of the charge in practice
can lead to the issue of different judgments in the
same case. Charges in judicial interpretation cannot
in practice fully and promptly address a variety of
complex and varied specific issues, which is somehow
contrary to the fundamental principle of legality. The
expansion and application of charges also violate
the principle of modesty, and is not conducive to
the protection of human rights. In the long run, it
will inevitably undermine the credibility of the law,
easily lead to the abuse of penalty power, and cause
judicial chaos. Therefore, it is necessary to analyze
the problems of illegal business operation crime in
judicial practice and explore the root causes of the
problems.

1. Legislative history of illegal business
offenses and current judicial status

The crime of illegal business operation evolved from
the crime of speculation which has been abolished,
and its establishment at the beginning was to solve
the drawbacks of the blurred boundary of the crime
of speculation and the confused judicial application.
However, with the development of the national econ-
omy and the improvement of people’s living stan-
dards, a large number of new criminal means have
emerged. Due to the lag of statutory law, the crime of
illegal business operation has been controversial since
the criminal law was revised and established in 1997,
and it has been constantly adjusted and changed to
adapt to the development of practice. In the follow-
ing, the evolution and development of the crime of
illegal business operation from the legislative histoty,
and analyze the limitations of the current criminal
law on this crime.

ﬂpeCTyrlJ'IeHMFI. CBA3aHHbIE C HE3aKOHHOM I'IpB,[lI'IpVIHVIMaTeJ'IbCKOVI JIEATENbHOCTBIO B YTOJI0BHOM NPaBe Kutas

1.1. Legislative history

In the early days of the founding of the People’s
Republic of China, the economic foundation was
still relatively weak, social life materials were still in
an extremely insufficient state, and the state imple-
mented a strict planned economy and distribution
according to the work system. Some lawbreakers seek
huge profits by hoarding materials, causing serious
price chaos, resulting in more serious damage to the
already unstable market order. Therefore, the state
strictly prohibits individual citizens from seeking ille-
gal benefits through scalping or other forms, and pro-
hibits any form of exploitation. It was in this era and
in this political context that the crime of speculation
was born. In the 1960s and 1970s, the precursor to
the crime of illegal business speculation crime mainly
referred to the sale of state-planned materials.

In 1964, the Central Government’s Report on the
Handling of Corruption and Speculation identified
the business behavior of hoarding materials and sell-
ing them at high prices as a «political crime», and
Article 117 of the Criminal Law in 1979 clearly stip-
ulated the crime of speculation: «Whoever, in viola-
tion of the laws and regulations on finance, foreign
exchange, gold and silver or the administration of
industry and commerce, speculates and profiteers, if
the circumstances are serious, shall be sentenced to
fixed-term imprisonment of not more than three years
or criminal detention and may also, or shall only, be
fined or have his property confiscated.»

As the reform and opening-up process has pro-
gressed, the market economy system has gradually
been established. In 1992, China proposed to estab-
lish a socialist market economic system. In 1994, the
Central Committee of the Communist Party of China
issued a demand for economic system reform. China
has adopted an increasingly open attitude and actively
integrated into the development trends of the world
economy, with citizens freely buying and selling goods
and individuals opening factories and enterprises.
The concept of speculation and profiteering has lost
its rational basis and is incompatible with the market
economy system, and numerous illegal acts in the past
have been legalized, so some illegal acts in the crime
of speculation stipulated in the Criminal Law of 1979
have lost their substantive illegality, and the crime has
become no longer suitable for social development.

After the promulgation of the Criminal Law in
1997, the speculation crime was formally abolished,
and the illegal business crime stipulated in the 1997
Criminal Law is indeed the product of the abolition
of the speculation crime, and it is commonly believed
that the illegal business crime is a crime separated
from the speculation crime,” the relationship between

! Xie Dong-Hui. The Legal History of «Speculation» Review [J] // The Northern Literary Studies. 2010 (3). P. 155—159.
2 Gao Ming-Xuan. The Birth and Development and Perfection of the Criminal Law of The People’'s Republic of China.

Beijing : Peking University Press, 2012. P. 439.
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the two is inextricably linked. Moreover, «illegal busi-
ness crime continues the pocket crime function of the
speculation crime».’

While the two are similar in content, they do not
each protect the same legal interests. Article 225 of the
Criminal Law, the relevant provisions of the crime of il-
legal business operation, detailed provisions of the four
constituent elements, of which, the first three are main-
ly for franchising and special licensing, with a strong
focus, while the fourth provides for the «other serious
disruption of the market order of the illegal business be-
havior,» this provision with the 1987 The State Council
promulgated the «Interim Regulations on Administra-
tive Punishments for Speculation» in the provisions of
the eleventh «other speculation that disrupts the order
of the socialist market economy» is very similar, but
also the provisions of this article, so that the crime in
the judicial practice triggered a large controversy, is
often considered to have the suspicion of pocket crime.

1.2. Reflection of the restrictive application
of the Criminal Law Amendment (XI)
to the crime

The Amendment (XI) to the Criminal Law, which
came into effect on March 1, 2021* updates and ad-
justs individual crimes and articles in China’s criminal
law, in which, although it does not directly reflect the
limitation or modification of the relevant provisions of
article 225 of the criminal law on the crime of illegal
business operation, it explicitly stipulates that the be-
haviors that have been recognized as illegal business
operation crimes for a longer period of time in the past
are clearly stipulated as a certain less serious crime,
and even though it does not directly make pocket
crime Even though there is no direct amendment to
the pocket crimes, the new crimes added therein all re-
flect the legislative spirit of limiting the pocket crimes,
which is manifested in the following three aspects:

First, the current crime of obstructing drug admin-
istration in the Criminal Law Amendment (XI) regu-
lates the illegal operation of medicines, which used
to be dealt with under the crime of illegal business
operation, and restricts the expansive application of
the underpinning provisions of the crime of illegal
business operation. It is specifically reflected in the
provisions of Article 142, one of the following: «<Who-
ever violates the drug control regulations and has one

of the following circumstances, which is sufficient to
gravely endanger human health, shall be sentenced to
fixed-term imprisonment of not more than three years
or criminal detention and shall also, or shall only, be
fined; (1) producing or selling a drug whose use is
prohibited by the drug regulatory department under
The State Council; (2) producing or importing drugs
without obtaining relevant approval documents for
drugs, or knowingly selling such drugs...»* The chang-
es in the law for the production and sale of drugs
without obtaining the relevant approval documents
to regulate the behaviour, so this behaviour should
not be recognized as the crime of illegal business op-
eration, otherwise the provisions of this article will
lose its significance. Moreover, «medicines» are not,
as stipulated in article 225 of the criminal law, «mo-
nopoly, monopoly items, or other restricted items
stipulated by laws and administrative regulations»,
so it is obviously inappropriate to recognize such acts
as the crime of illegal business operation.

Secondly, the current offence of dangerous opera-
tions in the Criminal Law Amendment (XI) regulates
the illegal operation of dangerous goods, which used
to be dealt with as an illegal business offence. In past
judicial practice, there have been cases where illegal
operation of dangerous goods has been punished as
an illegal business crime.

For example, in the case of repeated illegal sales
of gasoline to others for profit without obtaining a
hazardous chemicals business license, although the
defendants were ultimately exonerated of criminal
penalties in the individual cases, the unauthorized
sale of gasoline was characterized as an illegal busi-
ness crime. Regarding this type of operation of re-
fined oil products, the Supreme People’s Court has
given the following guidance: «conducting wholesale
operation of refined oil products without obtaining
a legally valid Certificate of Approval for Wholesale
Operation of Refined Oil Products belongs to the act
of violating the state regulations and operating, with-
out authorization, goods whose sale and purchase are
restricted by laws and administrative regulations. For
those who disturb the order of the market and the cir-
cumstances are serious, they may be held criminally
liable for the crime of illegal business operation.»®

The State Council «<Regulations on the Safe Man-
agement of Dangerous Chemicals»’ (hereinafter re-

3 Chen Xing-Liang. Crime of Speculation: Death and Birth of a Pocket Crime [J] // Modern Law Science. 2019 (4). P. 137—

141.

4 Adopted at the 24th Meeting of the Standing Committee of the 13th National People’s Congress on December 26, 2020,
and Decree No. 66 of the President of the People’s Republic of China of December 26, 2020 is hereby promulgated and

shall come into force on March 1, 2021.

5 Refer to Article 142 Clause 1 of the Criminal Law of China // URL: https://flk.npc.gov.cn. (accessed: March 3, 2023).

¢ Refer to the Supreme People’s Court «Opinions of the Second Criminal Trial Chamber of the Supreme People’s Court on
Whether the operation of the Wholesale Business of Refined Oil Products without administrative approval constitutes
an illegal operation Crime». (2008) No. 108 // URL: https://www.pkulaw.com/ (accessed: 10 February 2023).

7 Refer to Article 1 of the Regulations on the Safety Administration of Hazardous Chemicals // URL: https://flk.npc.gov.

cn (accessed: 3 March 2023).
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ferred to as the «Regulations on Dangerous Chem-
icals"), article one provides: «In order to strength-
en the safe management of dangerous chemicals,
prevent and reduce accidents involving dangerous
chemicals, safeguard people’s lives and property,
and protect the environment, formulate the present
regulations.» It can be seen that the act violates the
legal interests of the state safety management system
of dangerous chemicals, should be considered first
in the chapter of the criminal law of endangering
public security crimes, and Article 136 of the crime
of dangerous goods, «Violations in the management
of explosive, flammable, radioactive, toxic and cor-
rosive substances in the production, storage, trans-
portation and use of major accidents causing serious
consequences shall be punished with a jail term of
not more than three years. Serious consequences,
up to a fixed term of imprisonment of not more than
three years, or criminal detention; the consequences
are particularly serious, shall be sentenced to fixed-
term imprisonment of not less than three years but
not more than seven years», it does not regulate the
operation of dangerous goods, so the judicial organs
can only look for alternative legal basis.

Moreover, Article 33 of the Regulations on Dan-
gerous Chemicals states: «The State shall implement
a licensing system for the operation of dangerous
chemicals, without authorization, no unit or individ-
ual may operate dangerous chemicals». Therefore,
in the past practice, the sale and operation of dan-
gerous chemical substances without serious conse-
quences will be assessed according to the crime of
illegal business. This essentially ignores two prob-
lems: First, the above behavior has not yet caused
actual harmful results, but only an abstract danger,
but in accordance with the illegal business crime, and
the statutory penalty for the illegal business crime is
five years as the cut-off point, but if the behavior has
not reached a particularly serious degree of specific
danger, according to the provisions of Article 114 of
the criminal law of the crime of endangering public
security by dangerous methods, the statutory penalty
for the crime is more than three years and less than
ten years of imprisonment; Secondly, such behavior
was convicted and sentenced, the main reason is that
it is a great threat to public safety.

From the perspective of infringement of legal
rights, the production and operation of hazardous
chemicals is a criminal act that has a negative impact
on public safety.® However, it is ultimately evaluated
as the crime of illegal business operation, ignoring
that the protection of legal interests in the crime of
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illegal business operation is market order, and the
importance of public safety is obviously higher than
market order. The above two points have exposed
the obvious irrational aspects of the past definition
of unauthorized operation of dangerous goods as the
crime of illegal business operation.

In this regard, one of the current Article 134 of
the Criminal Law Amendment (XI) provides for the
crime of dangerous operation: «Anyone who engages
in one of the following circumstances, with a real
danger of a major casualty accident or other serious
consequences, shall be sentenced to fixed-term im-
prisonment of not more than one year, criminal de-
tention, or control (3) engaging in highly dangerous
production activities such as mining, metal smelting,
building construction, and the production, operation
and storage of dangerous goods without approval
or license in accordance with the law».” Which on
the production and operation of dangerous goods
without legal approval or license to regulate the be-
havior, and compared to the past according to the
illegal business crime sentenced, the penalty for the
crime of dangerous operations is definitely lighter
than the crime of illegal business. Therefore, crim-
inalizing the illegal operation of dangerous goods
as a crime of illegal operation sometimes inevitably
leads to mismatched behavior with the charges and
excessive sentencing.

The increase of new charges also provides addi-
tional space for judicial officers to make choices when
dealing with related cases, and they cannot approach
the crime of illegal business operation to all the busi-
ness behaviors without obtaining relevant licenses
in practice, and they should consider whether the
goods they operate belong to the scope of regulation
of the crime of illegal business operation. If there are
provisions in the criminal law that provide clearer
guidelines, the application of the offence should be
carefully considered.

Third, the Criminal Law Amendment (XI) amend-
ed Article 217 on the crime of copyright infringe-
ment to regulate the illegal sale of «plug-ins», which
used to be dealt with as illegal business operation.
The identification of illegal online game plug-ins has
been a controversial issue, as individual copyright
infringement crimes have been characterized as il-
legal business operation crimes. We usually speak of
online plug-ins, which generally refer to the inten-
tional preparation of online games or online games
to include a series of programs that are intended to
have a direct or indirect effect, rather than the client
programs of the online game itself."

¢ Gao Lan-Jun, Yue Sui-Yuan. Analysis on Crime of Illegal Business Operation and Crime of Dangerous Operation — Impact
of the Criminal Amendment (XI] on Qualification of Operating Product Qil without a License [J] // Journal of Shenyang
Normal University (Social Science Edition). 2023 (2). P. 33—39.

? Refer to Article 134 Clause 1 of the Criminal Law of China // URL: https://flk.npc.gov.cn (accessed: March 3, 2023.

10 Shou Bu, Huang Yi-Feng, Zhu Ling, Yang Wei et al. Definitional Characteristics and Classification of Plug-in Programs

[J1// Electronic Intellectual Property. 2005 (8]). P. 14—17.

Ne 6 /2023




Y0J10BHOE MPABO

However, not all online plug-ins are malicious and
illegal. The illegal act of «plug-ins» refers to the act
of destroying, without permission or authorization,
the technical protection measures of legally published
and copyrighted Internet game works, modifying
the data of the works, setting up servers privately,
making game rechargeable cards, and operating
or connecting to operate legally published and
copyrighted Internet game works, thereby seeking
profits and infringing on the interests of others."

The Internet plug-in does not belong to the scope
of the provisions of the crime of illegal business
operation. As a program, it does not belong to the
«monopoly, exclusive goods or other restricted goods
stipulated by laws and administrative regulations»,
and it should not belong to the scope of the regula-
tion of the fourth underlining provision, because «In-
ternet plug-in» does not have the equivalent nature
with the behavioral mode stipulated in the first three
clauses; In addition, malicious internet plug-ins are
more likely to infringe on the copyrights of others, to
undermine the fairness of the game program itself,
and to violate the interests of the game developer,
rather than the market order protected by the crime
of illegal business. Therefore, the past identification
of such conduct as an illegal business operation is
inevitable to expand the interpretation.

In Article 217 of the Revised Criminal Law Amend-
ment (XI), it is stipulated that: «Anyone who, for the
purpose of making profit, infringes on copyright or
copyright-related rights in one of the following cir-
cumstances, moreover, if the amount of unlawful
proceeds is relatively large or there are other serious
circumstances, shall be sentenced to fixed-term im-
prisonment of not more than three years, and shall be
fined concurrently or singly; moreover, if the amount
of unlawful proceeds is huge or if there are other par-
ticularly serious circumstances, he shall be sentenced
to three to ten years’ or shorter fixed-term imprison-
ment and a fine: ... (6) without the permission of the
copyright owner or copyright-related rights holder, a
person intentionally avoids or destroys technological
measures taken by the rights holder to protect cop-

yright or copyright-related rights to his or her work,
sound and video recordings, etc.»"?

In the past, it was considered incongruous to
treat a small number of crimes related to intellectual
property infringement as crimes against market
order. The amended crime of infringement of
copyright incorporates the unauthorized avoidance
or destruction of technological measures taken
by the right holder into the modes of behavior
of infringement of copyright, which provides a
more definite way to solve the problem of the
characterization of crimes related to the category
of online game plug-ins, and in turn restricts the
application of the crime of illegal business operation.

2. Current status of the expanded
application of illegal business
offenses and problems

According to the Article 225 of China’s Crimi-
nal Law, " the specific types of conduct enumerated
therein are mainly directed at exclusive and restrict-
ed items for sale and purchase, as well as business
licenses and other business credentials. If the crime of
illegal business operation were strictly limited to this
scope, the constituent elements of the crime would be
clear and specific, and the scope of the crime would
thus be narrow.'* However, the legislature has es-
tablished a fourth miscellaneous clause thereafter to
avoid the omission of the previous clause of the law
in the enumeration, which increases the ambiguity
of this crime in terms of the constituent elements.
With the diversified development of practice and the
legislative mode of blank crime, many problems have
been exposed in judicial practice:

2.1. Expanding the application
of «violation of state regulations»

One of the conditions for the establishment of the
crime of illegal business operation is «violation of
state regulations», a business behavior can only be
further evaluated as an illegal business operation

" Refer to the Notice of the Press and Publication Administration and the National Copyright Administration the Special
Management of «Private Service» and «Plug-in». [2003] 19 // URL: https://www.pkulaw.com/ (accessed: 10 February

2023).

12 Refer to Article 217 of the Criminal Law of China // URL: https://flk.npc.gov.cn. (accessed: March 3, 2023).

3 Article 225 of the Criminal Law stipulates that «whoever, in violation of state regulations, commits one of the following
illegal business operations and disturbs market order, if the circumstances are serious, shall be sentenced to fixed-term
imprisonment of not more than five years or criminal detention and shall also, or shall only, be fined not less than one
time but not more than five times the illegal gains: (1) dealing without permission in articles exclusively or exclusively
provided for by laws or administrative regulations or other articles restricted from sale; (2) buying or selling import or
export licenses, certificates of origin for import or export, or other business licenses or approval documents prescribed
by laws and administrative regulations; (3) Illegally engaging in securities, futures or insurance business, or illegally
engaging in fund payment and settlement business without the approval of the relevant competent department of the
State; (4) Other illegal operations that seriously disrupt market order.

4 Chen Xin-Liang. The Expansion and Limitation of the Crime of Illegal Business Practices: A Survey from the Perspective
of Administrative Licensing [J] // The Jurist. 2021 (2). P. 56.
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crime if it violates state regulations first, which is a
necessary precondition for the crime, and «violation
of state regulations» is a blank of crime established
for the crime of illegal business operation. «Violation
of state regulations» is a precondition for the estab-
lishment of the crime of illegal business operation,
but it is not the only condition, not that the behavior
of the perpetrator violates the «state regulations»
constitutes the crime of illegal business operation. In
addition, other constitutive elements of the crime of
illegal business operation should also be examined."

Determining an illegal business crime requires
reference to additional laws and regulations, as well
as whether other laws and regulations fall within the
scope of state regulations. It is the inability to pin-
point the scope of state regulations in judicial practice
that has led to the expansion of the crime of illegal
business operation. Therefore, it is great significance
to clarify the connotations of this concept. Under the
guidance of the legal concept of the administrative
licensing system, sometimes the judicial organs ap-
ply departmental regulations as state regulations,
and the element of «violation of state regulations»
stipulated in Article 225 of the Criminal Law is al-
ienated into «violation of administrative licenses».
Moreover, it should be noted that, matching with the
«violation of state regulations», but also requires its
behavior caused by the «threat to the market order»
results. It is impossible to unilaterally magnify an act
while ignoring its pernicious consequences, which
could easily lead to the blurring of the lines between
criminal and non-criminal, leading to the abuse of
the criminal law.

Article 96 of China’s Criminal Law obviously
stipulates that: «By violating State regulations, this
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Law means violating the laws and decisions enacted
by the National People’s Congress and its Standing
Committee, and the administrative regulations, rules
and administrative measures enacted, and decisions
and orders issued, by the State Council». It should be
noted that local regulations enacted by local people’s
congresses at all levels and their standing commit-
tees, as well as regulations formulated and decisions
and orders issued by various ministries and com-
missions of The State Council, do not fall within the
scope of the state regulations referred to in Criminal
Law. However, in judicial practice, there are cases
in which judicial organs have applied departmental
rules and regulations approved by the General Of-
fice of the State Council, or even the departmental
rules and regulations authorized a second time, as
state regulations. There are also cases in which the
implementing rules and measures of administrative
regulations are treated as administrative regulations,
or in which acts that should be subject to administra-
tive law are categorized as violations of state regula-
tions, which exposes the blurring of the boundaries
between administrative violations and criminal vio-
lations, and which tends to confuse this crime with
general administrative violations.

Through the collection of relevant data to more in-
tuitively reflect the criminal situation of the objects of
illegal business operations, data from the JuFa Case
website.'® The search conditions are illegal business
crime, the nature of the instrument is judgment, and
the judgment date is 2021 to 2022. A total of 1,299
cases were searched, 400 cases were selected and 330
valid samples were retained after manual screening.
The specific illegal business crimes are shown in the
following table.

Statistical table of criminal targets of illegal business operations

Market segmentation of types of legal
interests

Classification of the first three acts in judicial
practice (frequency: cases)

Categorization of «other» acts in judicial practice
(frequency: cases)

State monopolized commodities
petroleum gas (3)

Refined oil (64), tobacco (126), liquefied

Basic national necessities

Salt (1), slaughterhouses (3),

natural resources Wildlife (2)

Franchise or prohibited special
goods, special business
services

Lottery tickets (11), fireworks (13)

Gambling equipment (3], network
information services (2], television
network reception equipment (1]

Items related to national Hazardous chemicals (36),
security, producer safety or

public safety

' Wang En-Hai. The Logical Interpretation of Violation of National Regulations’ in the Crime of Illegal Business
Operations — Investigation from the Perspective of Specific Cases[J] // Issues on Juvenile Crimes and Delinquency.

2023 (1). P. 67—76.

16 Refer to the Jufa case’s official website. URL: https://www.jufaanli.com/ (accessed: March 1, 2023).
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Market segmentation of types of legal
interests

Classification of the first three acts in judicial
practice (frequency: cases)

Categorization of «other» acts in judicial practice
(frequency: cases)

Health and hygiene items

Medicines (15), masks (1)

Banking, insurance, securities
and other financial market
order services

Foreign exchange (17), funds settlement
(15), futures (7), securities (4)

Loans (4], bank card cash-outs (2)

Although it is, clear from the judgments that the
crime violates relevant state regulations, few judg-
ments directly elaborate on the specific names of
the state regulations violated. For example, there
are expressions such as «violation state regulations»
and «violation state regulations on foreign exchange
management» in the judgments, but they do not spe-
cifically elaborate on the names of the relevant state
regulations. It resulted in an insufficient citation of
the reasoning part of the court’s decision and a lack
of direct statutory provisions to serve as a basis.

The fundamental principle applied in our criminal
law is the principle of legality, and one of the essential
features of this principle is the clarity of the crime,
which means that the criminal law must provide for
the concept of a crime or the composition of a crime
in advance, so as to enable people to judge in advance
the legal acts that they are going to do. Article 225 of
the Criminal Law of China stipulates that the terms
«violation state regulations», «serious circumstances»
and «other business activities» are highly vague in
themselves, which makes it difficult to recognize the
crime in individual cases. In judicial practice, Article
225 of the Criminal Code is commonly cited in trials,
but without elaboration as to what state regulations
have been violated. The number of cases involving
this offence in judicial practice has been rising year
after year, and what should have been a comple-
mentary clause has in practice become the principal
one applied in adjudication. Therefore, based on the
above problems, it is necessary to additionally ana-
lyze the root causes of the problems in the judicial
application of the crime of illegal business operation
and put forward targeted recommendations for im-
provement, which will provide reasonable explana-
tions for the handling of similar cases in the future,
and make the application of this crime in practice
more in line with the requirements of the principle of
legality and the needs of social development.

2.2. Unclear criteria for determining
«serious circumstances»

Every illegal business operation is first of all an
administrative offense, but not every administrative
offense can reach the standard of the crime of illegal

business operation, and the key point to distinguish
between the two lies in whether or not the behavior
can constitute the «serious circumstances». According
to China’s criminal law on illegal business operations,
the first thing that constitutes such a crime is the act
of disturbing market order, followed by consideration
of the seriousness of the act. The law and judicial in-
terpretation of «serious circumstances» provisions are
not clear and complete, its connotation and extension
are very vague, it can be a distinction between crime
and non-crime boundaries, but also can be a distinc-
tion between felony and misdemeanor boundaries."”
In judicial practice, the determination of whether an
illegal business activity is «serious circumstances»
depends on the discretion of the judicial workers,
and the different understanding of the law by the
staff of the judicial organs will not only lead to the
waste of judicial resources and affect the efficiency of
the case, but also result in the occurrence of different
judgments in the same case.'®

Judicial personnel are easy to rely only on whether
the behavior meets the amount required to be pun-
ished, while ignoring whether the behavior consti-
tutes a disturbance of social order, and the handling
of relevant cases is easy to fall into the «conviction
based only on amount», but the larger amount in-
volved is only one of the reference materials to judge
the «serious circumstances», if the circumstances
areJudicial personnel are significantly minor, and
the harm is not large, it cannot constitute the crime
of illegal business operations..

For example, Wang Lijun’s illegal business opera-
tion retrial and re-sentencing to acquittal (Supreme
People’s Procuratorate Guidance Case No. 97). At the
end of 2014, Wang privately purchased corn and sold
it without applying for the relevant permits and with-
out approving the registration in accordance with
the law, and the court of first instance found that it
constituted the crime of illegal business operation."

And sentenced it to one year’s fixed-term impris-
onment with two years’ probation. Later, due to the
media reports and other public opinion pressures,
the Supreme Court designated a retrial. The court
changed the sentence to acquittal on the grounds that
the behavior did not meet the criteria for determining

'7 Chen Xing-Liang. Philosophy of Criminal Law (Sixth Edition). Beijing : China Renmin University Press, 2017. P. 649.
"% Yang Shui-Qing. Exploration of Judicial Application Problems of Illegal Business Offense [J] // Economic Research Guide.

2022 (25). P. 159—161.

1? Refer to the Linhe District People’s Court of Bayannur City (2016) 0802 No. 54 Criminal judgment // URL: http://www.

pkulaw.com/ (accessed: 10 February 2023).
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serious disruption of social order, and did not possess
considerable social harm and criminal punishment.*
One of the controversial issues of the crime in judicial
practice exposed by the above typical cases is that the
identification standard of «serious circumstances» in
the miscellaneous clause is not clear and reasonable,
which also involves the protection of legal interests
and the determination of social harmfulness, and
does not take into account whether it has caused sub-
stantial infringement of legal interests.

2.3. The risk of becoming a «pocket crime»

"The concept of ‘pocket crime’ first appeared in
the mid-1990s.»*! The «pocket crime» of the crime
of illegal business operation is one of the most se-
rious problems in our criminal justice. The prede-
cessor of the crime of illegal business operation is
called «pocket crime» because of the ambiguity of
the constituent elements of the crime, and the crime
of illegal business operation as a new crime separat-
ed from the crime of speculation. First, we should
affirm the mode of legislative design of crime, which
combines blank crime and miscellaneous clause. At
the same time, although the setting of the fourth mis-
cellaneous clause has made-up for the lack of lag in
the provisions of criminal law to a certain extent, but
on the other hand, the understanding of «whether
the circumstances are serious» and «other acts that
disturb market order» has a large explanatory space,
which leads to excessive judicial discretion of judges.
If it is applied improperly, it will violate the principle
of legality, threaten the clarity of criminal law, and
may repeat the mistake of «pocket crime». Moreover,
in the judicial interpretations of this miscellaneous
clause, some of them still contain the word «other»,
which not only makes the fourth miscellaneous clause
still ambiguous, but also leads to the miscellaneous
clause being «pocketed» again.

There are four clauses for the crime of illegal busi-
ness operation, the first three of which are the types
of crimes expressly stipulated in the criminal law,
while the fourth is a miscellaneous clause. Thus, dur-
ing the course of the search, a distinction was made
by excluding from the sample of 330 cases only those
in which Article 225 of the criminal law was cited
without specifying the specific provision cited in the
judgment. It was verified that 220 cases explicitly
stated the provision cited, including 180 sentences
related to the first three clauses of Article 225 of the
criminal law and 40 sentences related to the fourth
clause of Article 225 of the criminal law.

In the foregoing statistics, the vast majority of
cases have resulted in convictions and sentences on
the basis of clause one of article 225, i.e., the unau-
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Article 225 cited in the conviction

Clause 3

ke Clause 2
0%

thorized operation of articles monopolized or exclu-
sively sold, or otherwise restricted from sale and pur-
chase as provided for in the law and administrative
regulations. The sample cases were mainly related
to unauthorized operations of refined oil, diesel fuel,
tobacco, mediciness and hazardous chemicals; those
convicted under clause three were mainly about ille-
gal business activities related to futures, fund settle-
ment, and securities; moreover, about the citation of
legal provisions in the fourth clause, which included
foreign exchange, tobacco, hazardous chemicals,
loans, wildlife, lottery tickets, masks, slaughterhous-
es and fireworks. While organizing the data, it was
discovered that there were individual cases involving
targets of illegal business operations. Although they
fall within the content specified in the first or third
clause, the fourth clause is cited in the conviction
and sentencing. For example, in some cases involving
illegal tobacco and hazardous chemicals, some people
were convicted under the first clause, while others
were convicted under the fourth.

This results in crimes with the same offense hav-
ing the same plot and object of conduct, but with
different legal provisions based on which they are
convicted. The above situation also exposes the issue
of the fourth clause of this crime being sometimes
inappropriately cited in judicial practice. As a mis-
cellaneous clause, it should be applied with greater
caution. Although static legal provisions inevitably
have limitations in dealing with specific cases, it is
possible to refer to the relevant case to make the le-
gal provisions on which the judgment is based more
relevant and clearer.

3. Path to solving the problem
of judicial application of the crime
of illegal business operation

Through the above analysis of the existing problems
in the crime of illegal business operation. It can be
seen that the expansion of the application of the

20 Refer to the Inner Mongolia Autonomous Region Bayannaoer City (League) Intermediate People’s Court (2017) No. 08
Criminal judgment // URL: http://www.pkulaw.com/ (accessed: 10 February 2023).

21 Gao Ming-Xuan, Zhao Bing-Zhi. The Development of Criminal Law Research in the People’s Republic of China in Recent
Sixty Years. Beijing : China Renmin University Press, 2009. P. 175.
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crime of illegal business cannot only be attributed
to its legislative mode, but mainly due to the differ-
ences between the understanding and application
of judicial interpretations by the judges in practice.
Therefore, we should focus on the solution of the
problem from the level of judicial application. The fol-
lowing will find an exit from the aspect of reasonable
understanding of judicial interpretation, and explore
the path to limit the judicial application of the crime
of illegal business operation.

3.1. Clarifying the meaning
of «violation of state regulations»

The key to constituting the crime of illegal busi-
ness operation is to consider whether the act violates
the state regulations, on what is «violation of state
regulations», China’s Criminal Law, Article 96 has
been precisely defined, the main body of its formula-
tion is only the National People’s Congress, the Stand-
ing Committee of the National People’s Congress and
the State Council. Combined with the above issues, in
practice there are still departmental regulations and
local laws and regulations that apply only to individ-
ual districts and individual business areas as a basis
for criminalization and sentencinglt should be clear
that the judicial interpretation of this crime is not
the scope of the «state regulations», the main body
of the judicial interpretation is the supreme people’s
court and the supreme people’s procuratorate, and
the main body of the «state regulations» does not
match, so the judicial interpretation can only be used
as a reference and basis for adjudicators to decide
cases. While legislative interpretations are formulat-
ed by the Standing Committee of the National Peo-
ple’s Congress, which is consistent with the subject
of the «state regulations» and belongs to the scope
of the «state regulations» In this regard, regarding
the scope of «state regulations», there are two main
points of view in the academic community. One is
the «restrictive theory», which holds that the subject
of the formulation should be strictly limited to the
National People’s Congress, its Standing Committee
and The State Council in strict accordance with the
scope of the provisions of Article 96 of the Criminal
Law. If the act only violates departmental rules or
local regulations, it does not fall within the scope
of violations of state regulations. The second is the
«expansion theory», which holds that national regu-
lations can be extended to departmental regulations,
local regulations, autonomous regulations, etc. Obvi-
ously, in the discrimination of the two theories, the
«restrictive theory is more in line with the principle
of legality, and the strict interpretation of restriction
can avoid the excessive expansion of illegal business
crimes to a large extent, but the second view is often

adopted in judicial practice, which inevitably causes
problems in the application of law.

The law is the last line of defense to maintain
fairness, justice and social stability, and the criminal
law, as the most severe means of social governance,
should be modesty, and when effective governance of
society can be achieved without criminal punishment
measures, such as solving the problem through civil
or administrative means, the criminal penalty will not
be used. Concerning this crime, the unlawful conduct
in the crime of illegal business operation is the first
of all unlawful conduct in the law of administration.
If the perpetrator of illegal business behavior is only
with general administrative violations, and the judge
uses the criminal law to deal with it, it will inevitably
make the public question the rationality of the ap-
plication of law, which is obviously contrary to the
concept of modesty of the criminal law. What needs
to be noticed is the following:

First, administrative licenses established in vio-
lation of state regulations do not necessarily comply
with the «violation of state regulations» in article
225 of the Criminal Law. According to the Criminal
Law, the crime of illegal business operation consists
of four independent constituent elements, i.e., «vi-
olation of state regulations», «illegal business be-
havior», «disturbing the market order» and «serious
circumstances». In practice, it is usually confuses the
protection of the legal interest of this crime is the
administrative licensing system, and the concept of
«violation of state regulations» provided for in this
crime will be replaced by «violation of administrative
license», which will lead to any violation of admin-
istrative license will be identified as a violation of
state regulations.

Second, unauthorized business practices do not
necessarily constitute «illegal business behaviors»
under article 225 of the criminal law. «Criminal law
should protect pre-determined legal interests, not
combat violations of specific state regulations. These
state regulations do not protect any pre-existing sub-
stantial legal interest, but merely serve the public
order and welfare».?* For behavior that should be
penalized, the focus is on whether the legal interest
violated by the behavior is the legal interest protect-
ed by criminal law. It can be seen that not all the
«state regulations» in the form of article 96 of the
criminal law of China are «state regulations» stipulat-
ed in article 225 of the criminal law, the latter only
includes those «state regulations» for the protection
of the basic order of the market. Under the main-
stream view of the legal interest of the administra-
tive licensing system, «illegal» in the crime of illegal
business operation is equated with «violation of state
regulations», which is also equated with violation

2 |vo Appel. Legal Interest Protection Through Criminal Law? — Commentary from the Perspective of Constitution.
Translated by Ma Yin-Xiang. Edited by Zhao Bing-Zhi, Song Ying-Hui et al. Research on Contemporary German Criminal

Law (2016, Vol. 1). Beijing : Law Press, 2017. P. 52—53.
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of administrative licensing, resulting in the judicial
alienation of this crime.

Thirdly, engaging in business activities without
authorization does not necessarily «disrupt the mar-
ket order», and business conduct that violates state
regulations and threatens the market order does not
constitute the crime of illegal business operation if it
does not result in disrupting the market order. The
requirement of «disrupting market order» is limited
to the basic order that concerns the interests of all
market participants. Wang Lijun acquisition of corn
case, for example, the defendant unauthorized ac-
quisition of corn and then resold to the grain and oil
company, the amount of illegal business amounted
to more than 200,000 yuan, profit of 6,000 yuan, the
court of first instance that the defendant constitutes
the crime of illegal business operation. However, in
fact, the defendant’s behaviour objectively between
the grain farmers and grain purchase enterprises play
a bridge and link role, reducing the burden of farmers
selling grain, conducive to market exchanges. The re-
trial court subsequently reversed the acquittal on the
grounds that «the degree of harm has not yet reached
the level of seriously disrupting the market order». It
is impossible for a criminal law to maintain a market
order that does not benefit anyone, or to disturb it if
an act does not cause economic loss to anyone.* It is
clear that engaging in business activities without au-
thorization does not necessarily «disturb the market
order», so the judicial practice of equating «violation
of administrative authorization» with «disturbing the
market order» is worth reflecting on.

The criminal law is the severest of laws, and once
the decision of conviction and sentence is made, it has
an irreversible effect upon the parties. So the deter-
mination of the scope of the «state provisions» in the
criminal law must be made strictly and cautiously. If
it is difficult to identify individual cases and there are
relatively large disputes, it shall exercise discretion
carefully in the trial and seek instructions from the
Supreme People’s Court step by step in accordance
with the requirements of the Notice on the Applica-
tion of «State regulations» in Criminal Law issued by
the Supreme People’s Court in 2011, and the provi-
sions of «State regulations» on which the judgment
is based shall be clearly stated in the judgment, and
be able to be organized and well-reasoned.

3.2. Criteria for scientific identification
of «serious circumstances»

Illegal business crime as a typical plot crime, the
miscellaneous clause must be required to reach a se-
rious degree of social harm. In China’s criminal law,
there is no clear identification standard for «serious
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circumstances», and the interpretation right of «se-
rious circumstances» is left to the discretion of the
judicial organ, then we should grasp two points: First,
the seriousness of the circumstances is a constituent
element of the crime. If the circumstances are not se-
rious, it does not constitute a crime; Second, wheth-
er the case is serious or not should be fully judged
by analyzing all the circumstances of the case.** In
practice, it is commonly easy to be influenced by the
thought of heavy penalty doctrine, resulting in the ex-
pansion of discretionary power, and the constitutive
elements of «serious circumstances» is changed into
«large amounts» under the influence of the conviction
based only on amount.

Under the guidance of the legal interest view of
the basic market order, the function of the «serious
circumstances» element is specifically limited to
the fact that the behaviour of the actor has severely
disturbed the basic market order, because the basic
market order is related to the interests of numerous
market participants, so the degree of «serious» here
can be judged by the number and degree of damage
to the interests of the injured. Judicial staff should
make judgments based on specific cases, although
some behaviours can be objectively evaluated as il-
legal business behaviours, for those behaviours that
have not caused substantial damage, even actively
promoted market development, they should first con-
sider whether appropriate administrative penalties
can be taken in light of the actual situation, instead
of using punishment easily.

The «serious circumstances» of the crime of ille-
gal business operation refers to the act of disturbing
the market order. It is thus clear that, when an act
is incriminated, it must first constitute a «disturb-
ing market order» before the degree of harm can be
further considered. If the behavior only violates the
state regulations guided by the blank crime, and does
not disrupt the market order and cause substantial
damage, then it can not take any punitive measures
against it.

However, in judicial practice, the judgment of the
seriousness of the crime of illegal business is mostly
attributed to the simple circumstances such as the
amount standard or the number of administrative
penalties prescribed by the judicial interpretation,
and too much emphasis on the seriousness of the ille-
gal business operation, and did not take into account
whether the behaviour disrupts the market order,
and has considerable social harm. In the case men-
tioned above, Wang Lijun illegal business amount of
more than 200,000 yuan, in line with the amount of
the crime of illegal business operation to reach the
starting point of 50,000 yuan. The reason why the

% Zhang Ming-Kai. Restrictions on Pocket Crime by «Criminal Law Amendment (11)» and Its Significance [J] //

Contemporary Law Review. 2022 (4). P. 3—18.

% Zhang Ming-Kai. On «Serious Circumstances» as a Constituent Element in the Specific Provisions of China’s Criminal

Law [J] // Studies in Law and Business. 1995 (1). P. 15.
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crime can not be incriminated, because compared
with the crime of the first three clauses of this crime,
his behaviour does not have the same social harm, did
not cause losses to food and grain and oil companies,
and did not cause bad social impact, etc. Taking this
into account, its behaviour has not seriously disturbed
the market economy, so it does not have criminal il-
legality.

Although the «serious circumstances» stipulat-
ed in the criminal law provisions are ambiguous, on
the other hand, it also gives the law a certain degree
of flexibility. While there is still debate about what
factors should be considered to determine whether
the circumstances of a crime are serious, it is clear
that the practice of determining the circumstances
by the amount of the crime is obviously not justified.
The criterion of «serious circumstances» should not
only consider the amount of money involved, but
also the motive and means of the crime, and whether
the act substantially infringes on the legal interests
protected by the criminal law, to judge whether it is a
general administrative offense, and if the substantial
damage caused is relatively minor, then the situation
cannot be generalized. In addition, the type, quantity
and circulation of goods can be used as a reference
for determining «serious circumstances», and it can
also be combined with the level of local economic
development to define whether the circumstances
are serious according to the specific case.

3.3. Adherence to the principle
of «Systematic Interpretation»

With regard to the types of legal interpretation
methods, the four most uncontroversial so far are:
systematic interpretation, literal interpretation, te-
leoiogical interpretation and historical interpretation.
Systematic interpretation is not a search for text, but
a logical exploration within the legal system without
contradiction. The problem to be solved is that there
may be tension between legal norms and other social
norms, and between law and society, politics and cul-
ture.” The miscellaneous clauses, which commonly
appear in criminal law, are a legislative technique
adopted by legislators to cope with the dilemma of
«law is limited but situation is infinite».** Because of
the inevitable ambiguity characteristics of the miscel-
laneous clauses, it is easy to produce disputes when
it is applied concretely, so the principle of systematic
interpretation should be adhered to.

In order to apply the law more appropriately, we
must treat the problem with systematic thinking and

adhere to the openness of the law. «<Reconceptualiza-
tion means studying law not only as the sum total of
existing norms, but also as a system of values, culture,
and symbolism, as well as its constitutive significance
in social action».”” Systematic interpretation is not
simply related to the context, but the intrinsic pre-
sentation of the referee’s systematic thinking through
legal methods.?® When a judicial officer makes a legal
value judgment, he or she is able to determine the
precise meaning of a particular legal provision based
on the relationship between different legal provisions
and between the various articles of the same legal
provision to ensure the consistency within the legal
system. The criminal law, as the last resort for the
protection of legal interests, must not interfere too
much in social and economic life in order to prevent
its abuse.

The connotation of systematic interpretation fo-
cuses on the consistency of the internal value ori-
entation among the laws. According to the rules of
systematic interpretation, there should be types of
behaviours that can summarize the same attributes
before the miscellaneous clause of the crime of illegal
business operation. The other illegal business acts
stipulated in the miscellaneous clause of the crime
of illegal business shall be as harmful to society as
the provisions of the preceding three clauses, and
shall be criminalized only to the extent of seriously
disrupting the order of the market economy. With
regard to the determination of the seriousness of the
crime, substantive consideration should be given to
the degree of infringement of the market order, with
separate judgments being made on the basis of the
national provisions violated by the different acts, and
the determination of whether or not there has been
a considerable degree of social harm should not take
into account the amount of the operation alone, but
instead the substantive social impact caused by the
act should be considered in a comprehensive manner.

As a central requirement of legal interpretation,
systematic interpretation is the categorization of
the nature of an act, and the specific application of
a provision should maintain the same identification
criteria as the first three items.That is, the applica-
tion of «other acts of illegal business operation that
seriously disrupt the market order» as stipulated in
the fourth clause of Article 225 of the criminal law,
shall be judged on the basis of whether the relevant
acts have comparable social harm, criminal illegali-
ty and necessity of criminal punishment to the acts
of illegal business operation stipulated in the first

% Chen Jin-Zhao. Attitude of Systematic Thinking and the Application of Systematical Interpretation Method [J] // Journal
of Shandong University (Philosophy and Social Sciences). 2018 (2). P. 71.

% Che Hao. Legal Dogmatics and Systematic Interpretation [J]// China Law Review. 2022 (4). P. 103—119.

77 Liora Israél. Larme Du Droit. Transiated by Zhong Zen-Yu. Beijing :Social Sciences Academic Press (2015). P. 81.

% Song Bao-Zhen. Chinese Application of Systematic Interpretation [J] // Journal of University of Jinan (Social Science

Edition). 2018 (é). P. 33.
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three clauses of Article 225 of the criminal law. In
judicial practice, the greatest reason why this crime
is liable to judicial confusion is that the application
of the miscellaneous clause is not carefully based on
principles of systematic interpretation. Considering
the nature of the case in a holistic way and adhering
to the systematic interpretation rules can effectively
avoid unreasonable phenomena in the application of
the law. In addition, to determine whether the viola-
tion of the relevant provisions of the administrative
management of the business behaviour constitutes
the crime of illegal business operation, we should
be considered in a comprehensive manner whether
the business behaviour is in violation of the criminal
law provisions of the «state regulations» and consti-
tute a serious disruption of the market order, and
judge whether the criminal circumstances are serious,
which cannot be conviction based only on amount of
money. For although the violation of state regulations
to disrupt the market order, but the circumstances
are significantly minor, the harm is not great, not yet
gravely disrupt the market order of the business be-
havior, should not be considered the crime of illegal
business operation, which is precisely in the system-
atic interpretation needs to be expressed.
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Conclusion

The original intention of setting thr crime of
illegal business operation is to comply with the
development of the socialist market economy in
the current era, to make-up for the backwardness
and defects of the crime of speculation, to be more
in line with the requirements of the principle of
legality, and to enhance the clarity of the criminal
law I. It cannot be denied that at the beginning of
the establishment of the crime of illegal business
operation, it did effectually play an active part in
restraining. However, with the emergence of a large
number of new types of illegal business operation
and disrupting market order, inevitably exposing
many problems in judicial practice, resulting in the
blurring of the boundaries between the crime and
the non-crime, this crime and that crime, which
will lead to improper expansion of the scope of
punishment. It is contrary to the fundamental
principle of legality, detrimental to the maintenance
of the modesty of the criminal law, and contrary to
the modern requirements of the development of
China’s market economy, Therefore, it is necessary
to restrict the application of the crime of illegal
business operations. To analyse the current situation
of expanding and application of the crime of
illegal business operation and explore the specific
connotation of the constituent elements of this crime
is the key to grasp the meaning of «violation of state
regulations» and «serious circumstances» in the law,
and it is also to comply with the requirements of the
development of the market economy.
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AxHomauus. CmankuHe — coyUaIbHOe A8eHUe, KOMOPOoe HANPSMYHO C8513aHO C HAPYULEHUEM OCHOB-
HbLX KOHCMUMYUYUOHHbLX Npas epancdan Poccuiickoii Pedepayuul, Ho 0151 KOMOPO20, K CONCANEHUTO, 8
3akoHodamenvcmae Poccutickoll Pedepayuu omcymemayem MexaHU3M Npasosozo pezynilposaHus
npomusgodeiicmaus Ha 20cydapcmeeHHOM yposHe. B cmamobe paccmampugaemes npobiema kea-
Auduxayuu 0aHH020 esTHUSA 8 C8513LL C OMCYMCMaUeM NPaso8o2zo Pe2yAUPO8AHUS NPecaed08aHU
8 Poccutickoti dedepayuu. B pamkax peweHuss 0aHHOIL npobiembl NPOAHANUZUPOBAHA NPAKMUKA
88e0eHUsL Y20108HOLL 0MBeMCcmMaeHHOCMU 3d CMANKUH2Z 8 COBPEMEHHOM MUPE U, COOMBeMcmaeHHO,
060cHo8bl8aemcst He06X00UMOCMb KPUMUHANUZAUUU cManKUH2a 8 Poccuu.

Kntouesvle cnoga: cmankuHe, npeciedos8atile, y20J108HAS OMBEMCMBEHHOCMb 3 CMANKUH2, Npe-
ciedosameny, Jepmed, KPUMUHAAUZAUUSL CMAAKUH2A.

Abstract. Stalking is a social phenomenon that is directly related to the violation of the fundamental
constitutional rights of citizens of the Russian Federation, but for which, unfortunately, the legislation
of the Russian Federation lacks a mechanism for legal regulation of counteraction at the state level.

The article considers the problem of qualification of this act in connection with the lack of legal regu-
lation of persecution in the Russian Federation. As part of the solution to this problem, the practice of
introducing criminal liability for stalking in the modern world is analyzed and, accordingly, the need
for criminalization of stalking in Russia is justified.

Keywords: stalking, stalking, criminal liability for stalking, stalker, victim, criminalization of stalking.
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Y0J10BHOE MPABO

1. Beeaenue

CrasKkuHT — 3TO PpopMa HacWINA, BRIPAaKeHHAA B
npecjieJOBAaHUU 1 HaBA3UMBOM KeJIJaHUU KOHTaK-
THUPOBATh C KePTBOU NPOTUB ee BoAU. CTaJIKUHT
MOZKET MPOSBIATHCA B pOpMe TaKuX JAeHCTBUM, KaK:
He3aKOHHOe TPOHUKHOBEHME B XKWINIIE, YTPO3HI,
HaJioe/IJTUBBIE 3BOHKY M COOOIIEHMS, HabIoeHue 3a
YKEPTBOM, TyOIUYHOE YHIDKEHUE U T.Z. OYeHb YacTo
>KepTBbI He MOT'YT CIIPABUTBCSA C STUMU AeHCTBUAMU
CaMOCTOATENBHO U HY>K/IAI0TCA B IIOMOIIIU CO CTOPO-
HBI 3aKOHa.

Ecnu paccMaTpuBaTh cTaTUCTUYECKUE JaHHEIE,
TO, KaK MPaBWIO, YXKePTBAMU CTaJKUHTA B OOJIbINIEH
CTeTeHU CTaHOBATCA XKeHIUHb (6osee 70 %). [Toza-
BJIAIONIAA YaCTh IpeciiefioBareneit — okosno 90 % —
3TO MYX4YMHBI. MOXeT MoKa3aThCs, YTO CTAJTKUHT —
9TO TIpecjieoBaHue CO CTOPOHBI OBIBITUX TAPTHEPOB
U HaYMHaeTCs OHO, KOI/la KepTBa IbITaeTcs paso-
pBaTh OTHOLIEHUs, OAHAKO 3TO He Tak. Okoso 50 %
CJIydaeB CTAJIKWHTa — 3TO IIPeciieZloBaHusA CO CTOPO-
HBI HE3HAKOMIIEB'.

CTaJIKUHT MOXXeT MPUHUMAaTh aKTUBHYIO WIU
rmaccuBHYyI0 GopMy. AKTHBHaAsA popma BEIpaKaeTCs
B IPSIMOM KOHTAKTeE C 0ObEKTOM C IPUMEHSIEMBIM
K HEMY TICUXOJIOTUYECKUM AaBieHueM. K aToit pop-
Me MOXXHO OTHECTHU YI'pO3bl, HellpeKpallaromuecs
3BoHKHM, CMC, BCTpe4y TIPOTUB BOJIH XKEPTBEI, BHIOU-
BaHMe OKOH U Ap. [TaccuBHas ke popMa CTaTKHUHTa
nmpeAnosaraeT CjaeXKy, MOHUTOPUHT JIMUYHOU UH-
dbopmManyu U3 coruanbHbIX ceTel (KubepCTaaKUHT)
U MHOT/Ia IOC/IeyIolee ee paclpocTpaHeHue AJisa
ZIOCTYKEeHUs COOCTBEHHBIX 1esieli (B TOM Yuciie U
ITyTEM MIPeOCTaBIeHUs IOXKHOU nHbopMatuu). Kpo-
Me TOTO, U3BECTHBI CJIy4Yau, KOTrZja CTAIKEPHI C I1e/IbI0
BO3/IEHiCTBUA Ha TICUXUKY 0OBEKTa U JOCTUIKEHUA
TIOCPeCTBOM 3TOTO KeJlaeMOTO JJIs1 HUX pe3y/IbTa-
Ta MOAKIAZBIBAIOT XKePTBaM TPYIIbI JOMAITHUX WIN
JIIOOBIX APYTUX KUBOTHBIX, OCTABJISIOT MTyTalOIIHe
HaJIUCU U PUCYHKU OKOJIO IBEPU, TPUHOCAT LIBETHI
¢ kaabouima u T.1. HecOMHEHHO, IAaHHBIN BUJ AeAHS
MO>KHO Ha3BaTh IPOJOIKUTENbHBIM 13/leBaTelb-
CTBOM Ha/] 4eJIOBEKOM, TEPIISIINM ero.

OTzenpHOE HOPMATHUBHO-IIPABOBOE Ollpe/iesieHne
CTaJIKUHTA MMOSABWIOCH B 3aKOHO/IaTeIbHOM cucTeMe
CHIA B 1990 r. CtankuHr B 3aKOHe IIPOTUB IIpeciie-
ZIOBaHUS OIpeessiica KaK «CO3HaTeJIbHOe, COBEp-

1aeMoe o 3JIbIM YMBICJIOM U TIOBTOpstolieecs mpe-
cyleZioBaHue ¥ IpUYMHEeHNE 6eCOKOHCTBa IPYyTOMY
4e/I0BeKy». JlaHHas MpaBoBasA HopMa I103Hee Gbuia
BOCIIPUHSATA 3aKOHOAATEIbCTBOM ABCTpanuu, beib-
ruu, Kanazpl, Hlotnasguu u apyrux crpad. B 2007 1.
rmoo0Has MpaBoOBas HOpMa IMOSBWIACH B YTOJIOBHOM
kozekce P>,

OpHako B PoccuM CTAJIKUHT He ABJISIETCS OT/ehb-
HBIM IIPeCTyIUIEHNEM U He BjIeYeT COOTBETCTBYIOIIYIO
VYTOJIOBHYIO OTBETCTBEHHOCTD. DTO 3HAUUT, UTO IIpe-
cle/joBaHUe KaK TaKOBOe He ABJIeTCs IpecTyIuie-
HUEM, a TOJBKO OFHOU 13 GOpPM HapyIIEHUS TPABIII
TTOBEZIEHUS U TTOpsIKa B 0OIIeCTBe.

2. MaTepuajbl U METOA0JI0TUA

[l uiccieIoBaHUA UCIIOMb30BAHBI CIEAYIOININE 00-
IIeHayYHbIE U CTIeI[UaTbHbIE METO/BI: aHAN3, CUH-
Te3, UHAYKIUSA U CPAaBHUTENTbHO-TIPABOBOA METO.

OMmupuyeckasa 6aza ucciaeoBaHUsI — TaKue
OCHOBOTIOJIATAIOIIME TIPABOBBIE IOKYMEHTHI, KaK
YronoBHbIl KoZeke Poccutickoit @egeparuu, Ko-
nexc Poccutickoit ®eseparyy 06 aAMIHUCTPATUB-
HBIX TTPaBOHAPYIIEHUAX U 3apybekHoe 3aK0HO/a-
TEJbCTBO.

Ob111eTeOpETUYECKYIO U CIIeaNbHYI0 6a3y uc-
CJIeZIoBaHUS COCTABIIIM TPY/bI UCCIEIOBATENEN B
obnactu mpaBa: C. A. AntumnueBa, I'. H. BacureHko,
H. 10. JlonranoBoii, 0. C. Kopaumu#oii, A. /1. VBa-
HoBoi, Y. K. JIobaHoBoi, O. A. PokoBoit, E. I'. CTo-
pybsienkoBoii, B. JI. CamyTkuHa, B. C. ®wiumro-
BOM U Jp.

3. O0OcyxeHue

OO6I11as XapaKTepUCTUKa CTaJIKUHTa

CTaJIKUHT — 3TO IPOZOJIKAIOIINECST, HEOAHOKPAT-
HBI€ MTOMBITKY HABSA3aTh HACHIBHO IPYTOMY YETOBEKY
HeXXeJaTe/bHbIH /111 HETO KOHTAKT WX 3HAKOMCTBO".

YT0OBI H0JIEE AeTANTBbHO Pa306paTh IPUPOAY AaH-
HOTO JIeSTHUs, HEOOXOZMMO PaCCMOTPETD MATH OCHOB-
HBIX BBIJIEJISIEMBIX TUIIOB CTAJIKEPOB:

1. Cmankep, komopblil 6611 omeepeHym. BeIBIINE
MapTHepHI U OBIBITNE PAOOTHUKY, IpecIesyone
CBOUX IIPOIUIBIX paboTozareseii, 0OBIYHO OTHOCATCS
K TUITY OTBEP>KEHHBIX CTAIIKEPOB. B 3THX CUTyaIusix

' Cm., HanpuMep: XKeHckne uctopmu o npeciegosatensx. Moyemy B Poccuu HeT 3awuTsl ot cTankuura // URL: https://
radulova.livejournal.com/4097614.html (nata obpawenus: 11.07.2023).
2 3aKkoH o cnexke u npecnenosaHuu (Stalking) // URL: https://tmnorthwesternalliance.com/tag/stalking-in-amerika/

(naTa obpauenus: 15.07.2023).

® Quaunnosa B. C. CTankuHr: NpuymHbl, 06LiecTBeHHas 0MacHoCTb U HeobxoguMocTb ero npegynpexaerus // Focyaapcteo
1 NpaBo : MaTepmanbl 59-n MexayHaponHON HayyHoW KoHbepeHumnn. HoBocnbupck, 12—23 anpensa 2021 roga. HoBo-
cmbupck : HoBocmbupckmnin HauMoHanbHbIV MCCNe0BaTENbCKUIA rocyfapcTBeHHbIV yHuBepcuteT, 2021. C. 375—376.

¢ CropybneHkosa E. ., Camytkun B. JI. CTankvHr: CUHAPOM HaBA34MBOro npeciegosanus // MNpobensl B poccuinickom 3a-
koHopatesnbcTee. 2017. N2 6. URL: https://cyberleninka.ru/article/n/stalking-sindrom-navyazchivogo-presledovaniya

(naTa obpauenus: 15.07.2023).
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CTaJIKEpPHI PEANIOYUTAIOT UCTIOIH30BaTh TaKHe METO-
Jbl, KaK HaBsi3urBble 3B0HKH, CMC U [pyTHe Croco0b!
CBSI3U C )KepTBOH. Takoe MOBeJieHNE YacTO BHI3BAHO
YyBCTBOM OTBEP)KEHHOCTH U BII€UEHUEM K JKEPTBE,
KOTOpasi CoO0IIMIIa O IpeKpaIieH!H OTHOLIEHUH WIN
TIPUHSIA pellleHre YBOIUTh paboTHUKa. OHU MOTYT
IIPOZIOJDKATh TIPECIEI0BATD XKEPTBY AaKe MOCJIE TOTO,
KaK Ta y»Ke sIBHO /lajia TOHATb, YTO He JKeaeT UMETh
C HUIMU HUKAKUX OTHOIIEHUIA.

2. Cmankep, mpefyrowuii 6auU3KUX OMHOWEHUT.
Llesb CTAJIKEPOB 3TOTO THUIIA — YCTAHOBUTH CBA3B C
06BEKTOM CBOEH JIFOOBU WK TEM, KTO, 10 UX MHe-
HUIO, UCTIBITHIBAET K HUM CUMIATHIO. VX AeHCTBUS
MOTYT ObITh HaBSI3YMBBIMU U IIPOHUKHOBEHHBIMH,
TaK KaK OHU MCKPEHHe yOeXKIeHbl B TOM, YTO UX JIFO-
60Bb B3aMMHa U YTO OHUM MMEIOT PaBO Ha BHUMa-
HUe 06beKTa CBOMX UyBCTB. YacTo TaKue CTaTKephl
JIeCTBYIOT Ha OCHOBE WUTIO3UH U 3a0/IyKIeHUH,
KOTOpbIE MOTYT OBITh CBSI3aHbI C TIPOILIBIMU OTHOIIIE-
HUSIMU WIM TPaBMaTUYECKUM MTPOULTbiM. OHU MOTYT
WCIIO/Ib30BaTh Pa3INYHbIE METOABI, TAKUE KaK CJie-
ZOBaHUe 3a KePTBOM, 3BOHKH, COOBIIEHUs U IPYTHE
CIIOCOOBI KOHTAKTA, YTOOB! yOEAUTD KEPTBY B CBOEH
VICKPEHHOCTH U B&XKHOCTU CBOUX YYBCTB.

3. HecocmosimenwHblii cmankep. [Tofo6HBIM CTaJ-
KepaM He XBaTaeT YBEPEHHOCTU U CAMOOIIEHKH, U
OHH YaCTO CTAaHOBSITCS OY€Hb KPUTUIHBIMU K OT-
CYTCTBUIO B3aMHOCTHU CO CTOPOHBI *KepTBBl. OHU
HA/IEI0TCsA, YTO CMOTYT 3aBOEBATh JOBEpHE U HIMO-
[[MOHAJIbHYTO 61130CTh. K TaKUM cTaskepaM MOTYT
OTHOCHUTBCS HE3HAKOMBbIE WJIM MaIO3HAKOMBIE JIIOZIH,
KOTOpbIe UMEIOT BO3MOYKHOCTb BCTPEYaThCs U 00-
IIaThCS C KEPTBOI B COI[UATBHBIX MECTaX, TAKUX KaK
Kade, KIyObl I KOHIIEPTEl. OHU MOTYT HCITOB30-
BaTh TaKWe METO/bI, KaK IIOCTOSTHHOE TIOSIBJIEHNE B
TeX JKe CaMbIX MeCTaX, IOAapKU /Jisl }KEPTBBI, & UHO-
IZla U ciejoBaHue 3a Heil. Lleb Takux mpecyesoBa-
Tejieil — 3aBOeBaTh JOOOBb ¥ BHUMAaHUE KEPTBHI
JJIST CO3/IaHUA GIU3KUX OTHOIIEHUH.

4. 3nonamsimuslil cmankep. B oTmmane oT Apyrux
THUIIOB, TAKWeE CTAJKEPHI IPECIeAYIOT JKEPTBY HE 13-
3a He3[0pPOBOH NIPUBSA3aHHOCTH WIN CEKCYyaJTbHOTO
BJIEUEHUS, a U3 XKeJIaHUs OTOMCTUTb. LlesTb 3TUX JIto-
Zielt — HaKa3aTh [MyTeM YTPO3 U 3allyTHBaHUsI TOTO,
KTO, 110 UX MHEHUIO, IPUYUHIT UM GU3NUECKUH WIN
TICUXOJIOTUYECKUi BpeA. OHU MOTYT UCITOIb30BaTh
pasIYHbIE METOABI, OTKPHITHIE U CKPBITBIE, YTOOBI
ZOOUTHCS cBOeH 1esu. OHU MOTYT CJIEZIUTh 3@ XKEPT-
BOI, IPOHUKATD B €€ IUIHYIO KU3Hb, 3JI0yTIOTpe-
6719Th ee pabOYMM BpeMeHeM U PecypcaMu, a TaKKe
yrpoXKaTh KepTBe U ee 6iu3kuM. Takue cTaaKepsl
MOTYT GBITh OIIACHBI IS YKEPTBbI 1 OKPYKAIOIIHX, TIO-

Estywenko B. W., Opnosckas 0. 10.
[pobnema kpumuHanuaauuu ctankuura B Poccuiickoit Oegepauy

aToMy 3bbeKTUBHAA 3alTUTa U 6AUTENTBHOCT 3/1eCh
KpaliHe BaXXHBI.

5. Cmankep-xuwjHuK. TH CTAJIKEPHI CTPAZA0T
OT OCTPBIX ICUXUYECKUX 3a00IeBaHUH, U UX IIeJIbI0
SIBJIAETCS IOXUIeHUe, U30JISAUA WK COBeplIeHNe
ZpPYroro NnpecTyIUIeHUsA. 3/I0YMBIILIEHHUKH UCIIHI-
THIBAIOT yZIOBOJIbCTBUE OT MPUYUHEHUS OOJU U Bpe-
[ia ApyTUM Jo4aM. YacTo TaKue CTaJIKepsl BhICIe-
JKUBAIOT XXePTBY, CJIeJAT 32 Hell B HOYHOE BpeMs,
MTOKU/IAIOT ee Ha YIWIaX, IPOHUKAIOT B ee IOM U
MOT'YT HUCIIOJIb30BATh HACKWINE, YTOOBI IOCTUYD CBOEH
ey, OHU IpeceiyIoT JKePTBY pPaZivi COOCTBEHHOTO
VIOBIETBOPEHHs, 6€3 KaKUX-THO0 MOTUBOB, KPOMeE
CBOeH aTOJIOrNYeCKOM KaKIbl KOHTPOJIA U BIACTH.
Takue cTajKepbl MOTYT HAXOAUTHCS BHE KOHTPOJIA U
VX OYeHb TPYAHO OCTAHOBUTD, TOITOMY Ba)KHO 0Opa-
TUTBCA 32 TOMOIIBIO K TpodeccroHanaM B 061acTu
6€e30MacHOCTH U TICUXOJIOTUH".

YTO KacaeTcs JKepPTBHI CTAJIKWHIA, TO HE3aBUCUMO
OT TOTO, B KaKOH ¢popMe BBIpa)KaeTcs IpeciesoBa-
HUe, el TPUXOJUTCS TEPIETH AUCKOMQOPT, KOTOPHIT
[IPUYMHSAET NIpecaefoBaTe/lb CBOMMHU AeHCTBUAMU.
YacTo JI0AAM, UCIIBITHIBAIONIM Ha cebe JaBieHue
CTaJKepa, IPUXOAUTCA MEHATH CBOIO XKU3Hb, HAYH-
Has OT HoMepa TeslepOHA U 3aKaHUYNBAs MeCTOM
x)uTenbcTBa. Kpome Toro, Hepeaku ciaydau, Koraa
y JKE€PTBBHI [IpeCyIeZloBaTeNsI BOSHUKAIOT IPOOJIEMBI C
[ICUXUKOU BCJIEACTBHE CUCTEeMAaTHIeCKUX JeHCTBUM
IpeciieZioBaTesIsA, IO3TOMY OHH BBIHYKZIEHBI 00pa-
IIAThCA K ICHXO0JIOTaM WU IICUXUaTpaM, 4YTOOHI Bep-
HYTBCA K HOpMaJIbHOMY 00pa3y KU3HU.

ITpo6sema kBaupUKaIUK cTaIKUHTa B Poccun

YromoBHbIH KogZekc Poccuiickoit ®epepanyiu co-
ZepKUT cT. 119 «Yrposa yOouiicTBOM WIN IpUYHHE-
HHEM TSKKOI'0 Bpe/ia 3[0pOBbIO», KOTOPYIO MOX-
HO OBbUIO GBI YACTMYHO COOTHECTH CO CTAJTKUHIOM,
BeJlb OH BKJIIOYAeT B cebs1 COBOKYITHOCTD eHCTBUH
MPEeCTYIHUKA, B TOM YKCJIE U yTPO3bl pacipaBoii’.
Ozep:XUMbIe CTaJIKEPEL MOTYT OTIPABJIATH MHOXe-
CTBO COOOIIEHMH TOZ0OHOTO coziepXKaHus: «f yObIO
Tebs1», «XO/IU U OTIABIBaliCsA», «MHe Heuero TepsTh,
[I03TOMY CBO€el CMepPTbhIO THl He YMpellb» U T.Z. Ho
TaKXe BEPOATHO, YTO IIpecieZloBaTesb UMeeT 1eylb
HCKJIFOUUTENTBHO HAOII0AaTh 3a )KePTBOM WJIU ITbI-
TaThCsA OOIATHCSA C HEH BOIIPEKU ee HeXeaHUIO.

B YronosuoMm kozekce PO cymecTByeT u cT. 137
«Hapy1eHrie HEIPUKOCHOBEHHOCTH YaCTHOM YKU3-
HU», HO OHA OIIMIChIBAET He BCe IIPOSIBIEeHNA CTAIKIH-
ra U He BCEX ero KePTB MOXKET 3all[UTUTD .

Kpome Toro, cymecTByeT MHEHHE, YTO CTAIKUHT
MOXXeT OBITH B TOM YHCJIe OXapaKTepPU30BaH CT. 213

5 CrankuHr (npecneposaHue): npuunHbl, Buasl, aHanus // URL: https://www.b17.ru/article/96352/ (naTa obpaweHus:

17.07.2023).

¢ YronosHslit kogekc Poccuiickoin ®epepauum ot 13.06.1996 N2 63-03 // C3 PD. 1996. N@ 25. Ct. 2954.

7 Poixosa 0. A., Koprumxa F0. C. 06 oTBeTCTBEHHOCTM 3a cTankuHr B Poccunitckoint ®epepaunm u B 3apybexxHbix cTpaHax //
Hayka. O6uwiectso. locynapctso. 2018. N2 4 (24). URL: https://cyberleninka.ru/article/n/ob-otvetstvennosti-za-stalking-
v-rossiyskoy-federatsii-i-v-zarubezhnyh-stranah (gata o6paweHnnsa: 15.07.2023).
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Y0J10BHOE MPABO

YronosHoro kozekca PO «XymuranctBo» 1 cT. 20.1 Ko-
nekca PO 06 aiMUHUCTPATUBHBIX TPAaBOHAPYIIEHUSIX
«MeJIKOe XyJIUTaHCTBO»", KOTOpast COAEPIKUT IIOHATHE
HakaszyeMmoro JiesHua. Ha Hai B3z, ZaHHbIe AeTHUs
He COOTHOCATCSA CO CTAJIKMHIOM B aclleKTe 00 bEeKTHB-
HOM CTOPOHBI, TaK KakK IIpecjeZoBaTesib yallle BCero
HMMeeT IeJTb J0OUTHC BHUMAHUA KEePTBHI, OIIYTUTD C
Helt GUNIECKYIO ¥ SMOITMOHAIBHYIO OIM30CTh, a He
BBIPA3UTh CBOUMU JIeUCTBUSAMU SIBHOE HeyBakKeHue
K OOIIECTBY, ¥ 9TU ITpaBOBbIe HOPMBI, KaK U pyTHe
BBIIIENIepeYUC/IeHHbIe, OTPaXKalOT TOIbKO OJUH U3
MHOKeCTBa IPYT'MX BapUaHTOB IIOBE/IeHUS CTalKepa
TI0 OTHOIIEHUIO K skepTBe’. [Iprpo/a npeciejoBaHus
BapUaTHBHA, IOTOMY YTO MOXET BhIpaXkaThCs B pas-
JINYHBIX IeVCTBUAX caMOro cTayikepa. /la, 9To MoxeT
OBITH YTPO3a XKU3HU 1 37I0POBHIO, HO OHOBPEMEHHO C
STHUM CTaJKep MOXeT BO3ZeiiCTBOBATh Ha XKePTBY IT0-
CPeICTBOM OTKPHITOTO HabOII0ZIeHYS 32 Hell, MOHUTO-
pUHTa CONMAIbHBIX ceTell 6e3 1eu pacpoCTpaHeHus
CBeZleHUl O JaHHOM JIMYHOCTHU U JIp.

3apyOeKHBIii OIIBIT BBeIeHUA
YTOJIOBHOM OTBETCTBEHHOCTH 3a CTAJIKMHT

Yro KacaeTcs 3apyOeKHOTO 3aKOHOJATENbCTBA,
TO BO MHOTHX CTPaHax y>ke JaBHO CyILleCTByeT Iep-
CIIEKTHBA yTOJIOBHOTO HaKa3aHUA JJIF CTaJIKePOB,
CTPOTo perIaMeHTHPOBaHHaA JeUCTBYIOUUM 3aK0-
HOZATeIbCTBOM 3TUX I'OCYZIapCTB. B UX 41CI0 BXOAAT:
CIIA, Pymseinud, l'epmanusa, @panuus, gy u ap.
Hanpumep, B COOTBETCTBUU C YTOJIOBHBIM 3aKOHO/a-
TeIbCTBOM ['epMaHuM cTalKepy IPO3UT HaKa3aHUe
B BHUJIe JIUIIEHUs CBOOOBI Ha CPOK 10 TPEX JIET WU
mrpad. YrosoBHEIM KoZekcoMm OpaHnym mpesycmo-
TPEHBI HaKa3aHHe B BU/E JBYX JIET JTUIIEHUS CBOOOBI
u mtpad 30 000 eBpo 3a «IpecyielOBaHUE IPYTUX
JIUT] TIOCPEeAICTBOM HEOZHOKPATHBIX BhICKAa3bIBaHUM
WIN JAeUCTBUH, LIeIbI0 UIU CIe[ICTBHEM KOTOPBIX
ABJIAeTCA yXyAllleHue YCIOBUHN TpyZa, KOTOphIe MO-
I'yT HaHeCTH yuiepb UX MpaBaM U JOCTOMHCTBY, I10-

ZI0pBaTh UX GpUINIECKOE UK ICUXUIECKOE 30POBbEe
WU TIOCTAaBUTh TI0Z, YTPO3Y UX MPOodeCcCHoHaNbHOe
Gyayiee» .

3aKJ/JIouYeHue

TakuM 06pa3oM, CTJIKUHT (TIpecyieZloBaHUe) TIpes-
cTaBisieT coOOH pacIpOCTPaHEHHYIO B COBPEMEH-
HOM Mupe npo6sieMy. CTaIKUHT MOXET IPOSBJISATh-
cs1 B pasHBIX popMax, HO B pe3yJbTaTe AeHCTBUH
CTaJIKepa *KepTBa Bcerja UCIBITEIBaeT MOpalbHbIe
CTpajaHus, IpeTepIieBaeT MHOXKECTBO Hey00CTB,
HCHBITHIBAET CTPaxX U MHOTAA JaXke CTaJIKHUBaeTcs C
TEM, YTO el IPUXOAUTCA 00paIiaThCs K MCUXOJIOTY
WK IIcuxyuaTpy. HecomMHeHHO, TaKOH «IICUXOJIOTHYe-
CKUH Teppop» A0JDKEH OBbITD 3allpelieH Ha TEPPUTO-
puu Poccutickoil Pegepalinu Ha 3aKOHOZATEIBHOM
YPOBHe.

Heo6x0AMMOCTbh KPUMUHATU3AIUY CTAJIKUHTA
o0ycJIoB/IeHa TeM, YTO JKEPTBBI IIpecIeoBaTeNei
He MOTYT MOJIy4YUTh JO/DKHYIO 3alIUTy OT 3aKOHa U
ocrarTcs 6e3 moMouy. ITo IPUBOAUT K TOMY, YTO
CTaJKephl IPOZOKAIOT CBOU [IeHiCTBUA, CTAHOBATCA
6oJiee arpecCHBHBIMU U MOTYT Ja’Ke JI0BECTH YKEPTBY
Zl0 camoy6buiicTBa.

3aKOHOZATENTbCTBO MHOTHX 3apPyOeXKHbIX CTPaH
yrKe IpeflycMaTpyBaeT YTOJI0BHYIO OTBETCTBEHHOCTD
3a CTaJKUHT. 3/leCb MOXXHO YIIOMAHYTh ['epMaHuio,
®pannuto, CHIA, MHauto, Pymbinuio u fp. Ha Ham
B3IVIAZ, ClIeiyeT OpPUeHTHPOBAThCs Ha OIBIT JAHHBIX
CTpaH U NIepeHATh ero JJIA 3alllUTHI OT CTAJIKUHTa
rpaxZaH Hallell CTpaHBHl.

[IpaBoBas periamMeHTanuA CTAJKHUHTA B yTOJIOB-
HOM 3aKOHO/]aTeIbCTBE — 3TO HEOOXOAUMBIH IIar
ZUIS1 3AIMTHI [IpaB HaceJeHus U 60pbObI C HacCHIreM
B Poccun. OHa Taxke IOMOXeT YKPENUTh POJIb FOCy-
ZlapCTBA B 3aIIUTE €ro rpakJaH ¥ 00ecriedeHNH IIpaB
¥ cBOOO/] KaXK/IOTO YeJIOBEKa.
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AnHomauus. C nocmpoeHuem u pazgumuem obuiecmaa Ha 0CHO8e 3aKOHA 20cydapcmao yoeasem
8ce 60/Iblie BHUMAHUS 3alylime Npas wenosexd. B amoti ces3u npecmynieHus, c8si3aHHble ¢ NoXUule-
Huem Jqitodetll u mopzoa.etl 100bMu, npedycMOompeHHble 8 Y20108HOM 3akoHo0amenvcmae Kumas,
noCMmeneHHO NPUBJIEKAIOM WUPOKOe BHUMAHUE CO CMOPOHbL 00uecmaa. B mo epemsi kak 20cy0apcmeo
6opemcs ¢ makuMu npecmynieHUsMU, akademuueckue Kpyeu npogoodsim aKkmusHble debamal 0 mom,
Heo6X00UMO AU USMEHUMb NPedyCMOMpPeHHOe 3aKOHOM HAKA3AHUe 3a NOKYNKY NOXUUEHHbLX HCeHUUH
u Oemetl. B c8s13u ¢ amum OUCKYcCCUSL 0 MOM, UMO «1H00U YCIYNAM gelyam», maxdice NOCMOSIHHO
803HUKAem npu paspabomke HOPM, 8 UACMTHOCMU Y20J108H020 3AKOHO0AMEIbCMEd, HANPABAEHHbLX
Ha npeceueHue npecmynieHull, c8sI3AHHBIX ¢ NOKYNKOU NOXUWEeHHbLX JceHUWUH U Oemeil. B daHHO1l
cmambe paccMampuearmest umeroujliecst 8 cydeOHOL npakmiike npobaembl, C83AHHbLE C MAKUMU
npecmynieHUAMU, AHATUUPYIOMCSL OAHHbLE O CIYyUAsiX NOKYNKU NOXULEeHHbLX Jit00ell, 8bl08U2aI0M-
C51 HeKOMOopble NpedioNceHUs O CO8ePULEHCMBO8AHUI0 NPedyCMOMPEHHO20 3AKOHOM HAKA3AHUS U
PACWUDEHLI0 0XPAHSAEMbLX 065eKIM08 IM020 NPeCcnynieHUs.

Knroueswie cnoea: npecnynieHue noKynku u npooaxc todetl, npecnynieHue noKynki noXuteHHbLx
HceHWUH U Oemell, npedyiojceHle N0 COBEPULEHCBOBAHLI0 3AKOHOOAMeNbCMEd.

Abstract. With the construction and development of a society ruled by law, the state pays more and
more attention to the protection of human rights. Among them, the crime of abducting and trafficking
in human beings stipulated in China’s criminal law has gradually attracted widespread attention from
the society. While the state has cracked down on the crime of abducting and trafficking in human beings,
the academic circles have aroused heated debate on whether it is necessary to amend the statutory
penalty for the crime of buying abducted women and children.

In this regard, the discussion about «people are inferior to things» is also constantly fermenting between
the mouthpiece of paper and pen. Starting from the legislative evolution and criminal constitution of
the crime of buying abducted women and children, this paper discusses the problems of this crime in
judicial practice based on the case data analysis of the crime of buying abducted human beings, and
puts forward some suggestions on improving the statutory punishment and expanding the protected
objects of this crime.

Keywords: the crime of buying and selling human beings; the crime of buying abducted women and
children; legislative suggestion.
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Introduction

The phenomenon of human trafficking has existed for
thousands of years in the long history of human de-
velopment. Human trafficking in China can be traced
back to the Xia Dynasty, more than 4,000 years ago.
The earliest victims of trafficking were criminals, pris-
oners of war, indebted civilians and slaves, who lost
their personal freedom and were sold as commodities
at will. With the development of society, even the feu-
dal Dynasties began to crack down on human traffick-
ing, but until the Qing Dynasty, although legislation
severely punished the crime of human trafficking,
there was still a strange phenomenon that the sale of
slaves was legal «<human market». After entering the
modern society, the world’s civilized countries have
compiled laws to define the sale of human beings as
a criminal act, and in the context of economic glo-
balization, transnational sale of human beings has
become one of the crimes that are difficult to erad-
icate in the world today. In the process of criminal
legislation in China, the crime of human trafficking
has undergone two changes in the statute law."

1. Legislative Status of the Crime
of Buying Abducted Women

and Children in China’s Criminal
Law and Related Disputes

1.1. Legislative evolution

The Criminal Law of 1979, the first criminal code
in China, contains only two articles on the crime of
abducting and trafficking in persons. One is the crime
of abducting and trafficking in persons in Article 141.
Whoever abducts and traffics in a person shall be sen-
tenced to fixed-term imprisonment of not more than
five years; if the circumstances are serious, he shall
be sentenced to fixed-term imprisonment of not less
than five years. The second is the crime of abducting
children in Article 184, that is, abducting a man or
woman under the age of 14 from his family or guard-
ian shall be sentenced to fixed-term imprisonment of
not more than five years or criminal detention.

In 1983, the Standing Committee of the National
People’s Congress of China passed the Decision on
the Severe Punishment of Criminals Who Serious-
ly Endanger Public Security. In 1991, the Standing
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Committee of the National People’s Congress of Chi-
na passed the Decision on the Severe Punishment of
Criminals Who Abduct and Traffic in or Kidnap Wom-
en or Children. Although the revision of the law has
a special background of the times, it shows China’s
determination to crack down on the crime of human
trafficking.’

1.2. Academic disputes

The promulgation of any statute law is lagging be-
hind, so it is inevitable to accept the normal amend-
ment of the legislature. Nowadays, there is a heated
debate on whether to amend the statutory penalty
of the crime of buying abducted women and chil-
dren in China’s legal circles, the root of which is that
there are different positions on the object of the crime
of buying abducted women and children. There are
three representative views on the object protected by
the crime of buying abducted women and children:
1) the right not to be bought or sold;> 2) the personal
freedom and physical safety of the murdered woman
and child;* 3) the personal freedom, personal dignity,
and family stability of the purchased person.’

This paper holds that the right of human body not
to be bought and sold and the right of personal digni-
ty of women and children are the objects infringed by
this crime for three reasons: 1.If the right to personal
freedom of women and children is considered to be
the object infringed by this crime, when it is punished
together with the crime of illegal detention and the
crime of kidnapping, it will cause repeated evalua-
tion of the violation of the victim’s personal freedom,
which is not conducive to combating crime. It is also
not conducive to the protection of the victim’s per-
sonal rights and interests; 2.If it is considered that
the marriage and family relationship and the guard-
ianship relationship are the objects infringed by this
crime, it is impossible to explain the identification and
punishment of the perpetrator who sells his wife or
children for profit in judicial practice, not to mention
that the crime of abducting children from the original
guardianship relationship has been clearly stipulated
in Article 262 of the Criminal Law; 3.Whether it is
abducting and selling or buying women and children,
the object of infringement is the right of the person
not to be bought and sold. The wanton sale of human
beings as commodities is a thorough materialization
of human beings and a fundamental desecration of
group dignity.°

" Zhang Zhigang. Changes and Prospects of Criminal Law in New China in the Past 70 Years [N]. People’s Court Daily,

2019-12-5 (6).

2 Luo Xiang. On the Legislative Amendment of the Crime of Human Trafficking [J] // Politics and Law Forum, 2022, 40

(03). P. 132—145.
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The dignity of human nature is not only embod-
ied in individuals, but also in the dignity of women.
Whether it is trafficking or buying, its essence is the
objectification and slavery of women, and what it
tramples on is the personality and dignity of all wom-
en. Human nature is not an abstract thing inherent
in a single person, but the sum of all social relations
in its reality. Among the three categorical commands
of Kant’s moral precepts, «<Man is the end, not the
means» is not only the starting point of Kant’s phi-
losophy, but also the core of the three categorical
commands. «No one should at any time regard him-
self and others only as tools, but always as an end
in himself.» «It is dignity to transcend all values and
have no equivalent to replace them.» In Kant’s view,
human beings are not only the existence of biological
individuals, but also the existence of rational subjects,
which can not be replaced by any equivalent. As a bi-
ological individual, man’s existence has only relative
value. However, as a rational subject, human beings
can realize self-discipline of will, and their existence
has absolute value. The essence of man is freedom,
and man is not only the starting point, but also the
purpose, and the highest purpose. Law is not justice
itself, but the pursuit of justice by law. For this reason,
this paper supports the appropriate increase of the
statutory penalty for this crime.”

2. Problems in the judicial
application of this crime

A total of 361 cases of the crime of buying abducted
women and children were retrieved from Website of
China Judicial Documents, China Procuratorial Net-
work, Peking University Magic Weapon Network and
Poly Case Website, and 356 valid cases were screened
out after removing 5 duplicate cases. Among them,
334 cases were found to constitute only the crime of
buying, but 58.36 % of them were actually sentenced
to fixed-term imprisonment of less than one year,
criminal detention and public surveillance. As a basic
sentence with a maximum of three years’ imprison-
ment, this crime will inevitably be criticized for its
light penalty.®

In 4 of the 356 cases, the court decided to exempt
from criminal punishment. Case No. 251 (2010), the
defendant found that the victim had mental prob-
lems and felt cheated, so he called the police. The
court believed that he knew the victim’s home ad-
dress and should have sent him back to his original
residence in time after buying, but the defendant did
not do so. However, the court also pointed out that

5,69% _ 3 00%

@ Detention

E Control
E Imprisonment of less than one year W1 to 2 years' imprisonment

|2 to 3 years' imprisonment

the perpetrator did not hinder Li Mou’s return af-
ter the incident. Criminal responsibility may not be
investigated according to law. The reasons for the
judgment in this case are inconsistent and the reason-
ing logic is confused. At present, it is only obtained
from the judgment that can be verified, and it is not
known whether there is any room for such a situation
in judicial practice. Case No. (2011) Xu Xing Chu Zi
No. 0098 case, the reason for exemption from crimi-
nal punishment is that the defendant bought the ab-
ducted Sumou only to be a wife, when he found that
Sumou was pregnant and suffering from a disease, he
sent Sumou to Fan’s home in time, the circumstances
of the crime are minor, and there is no need to im-
pose punishment. It can be seen from the judgment
that the defendant sent the victim back because the
purpose of his act could not be realized. Even if it
did not cause evil results, it could not be denied that
his act of buying infringed on the victim’s right to
personal integrity and personal dignity. The court’s
determination of the defendant’s behavior as minor
is inevitably unsatisfactory.

In the retrieved samples, the application of com-
bined punishment for several crimes is not satisfac-
tory. Among the 356 samples, there were 18 cases of
combined punishment for several crimes, accounting
for 5.06 %. Among them, the most punishment is
the hard and soft violence such as illegal detention,
rape and intentional injury accompanied by the act of
buying. In 18 cases of combined punishment for sev-
eral crimes, the maximum penalty for execution is 11
years’ imprisonment and the minimum is 5 months’
detention. Judging from the judgment documents,
most of the women are bought for the purpose of
childbirth, and the healthy and mentally normal vic-
tims often resist fiercely, which is often accompanied
by illegal detention, rape and other acts of violence.

7 Kant. Theory of Moral Metaphysics. Translated by Miao Litian. Shanghai : Shanghai People’s Publishing House, 2002.

P. 40.

8 Retrieved December 1, 2022. Website of China Judicial Documents // URL: https://wenshu.court.gov.cn/China
Procuratorial Website // URL: https://www.12309.gov.cn/. Peking University Magic Weapon Website // URL: https://
www.pkulaw.com/Poly Case Website: URL: https://www.jufaanli.com/.
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However, in judicial practice, some cases have a long
history, even if the victim accuses these acts, not only
is it difficult to obtain evidence and investigate, but
also the prosecution can not eliminate reasonable
doubt, and it is even more difficult to prove causality.

Some scholars believe that buying is regarded as
a preparatory crime for subsequent felonies, and that
crimes such as rape, illegal detention and intentional
injury committed after buying can be punished for
several crimes, so as to achieve the effect of severely
punishing the buyer, and that the social harmfulness
of abduction and purchase is far greater than that
of purchase. In this regard, after sorting out the 18
cases of combined punishment for several crimes, it
took more than one year from the act of buying to
the case, the longest was 10 months, and the shortest
was only one day.

In the case of single punishment for one crime
with a longer time, we do not know whether there
is objectively no act that can be punished for sever-
al crimes or whether it can not be identified in the
process of litigation, and whether if the victim can
not enter the proceedings in a short period of time,
the investigative or judicial organs can not identify
and investigate the responsibility for several crimes.
In these 18 cases, except for a few cases of treating
abducted women in good faith, almost all of the other
cases contain illegal detention, rape and other violent
acts against abducted women, and the application of
combined punishment for several crimes in judicial
practice is limited. This is not only a problem of liti-
gation procedure, but also a realistic problem.

After being bribed, some victims marry and have
children with the buyer and live together. After hav-
ing children, they are often forced to accept the reali-
ty and voluntarily stay. Even if the victim is willing to
confess other criminal acts except the act of buying, it
is difficult to meet the standard of proof in the Crim-
inal Procedure Law only by the victim’s confession,
and the local customs and neighborhood relations in
China determine that even those who know about it
will turn a deaf ear to it, and few of them are willing
to provide witness testimony.

2.1. The penalty setting is too light

From the perspective of opposite crime, Article
241 and Article 240 are typical examples of different
punishment for different crimes, and the maximum
statutory penalty of Article 241 is three years’ impris-
onment, which is a misdemeanor in form. However,
compared with Article 240, the statutory punishment
of Article 241 is too single, and its strength is slightly
insufficient to crack down on the buyer’s market of
this crime. If the penalty is too light, it will lead to
insufficient deterrence at the social level, which will
deter not only the individual and family members of

the buyer, but also the group value judgment includ-
ing the state functionaries.

In some parts of China, the traditional concept
of raising children for old age and saving grain for
famine is still continuing in modern society. The buy-
er held the idea of preferring boys to girls, and the
family members of the buyer even spoke with cer-
tainty after the incident, believing that since they had
spent money, the woman they bought was a natural
daughter-in-law. However, according to the Opinions
on Punishing the Crime of Abducting and Trafficking
in Women and Children in accordance with the Law,
only those who play a key role in the purchase behav-
ior of the purchaser are punished, resulting in a large
number of family members of the purchaser who are
no longer prosecuted for criminal responsibility after
administrative punishment by the public security or-
gans. This is not only the regret of law popularization
work, but also the helplessness of law enforcers.

However, in some remote areas, the grass-roots
staff in villages and towns did not strictly follow the
registration procedure when they handled the mar-
riage registration or household registration change
for the murdered women, which was not only the
local relationship, but also the underlying logic that
could not attract the attention of the staff because of
the light penalty for this crime. It can be imagined
that if there is a deviation in the overall perception
of social groups, the last «survival route» of the mur-
dered women will be completely blocked.’

In practice, there are more buyers who order
«goods» from the kidnappers, which encourages or
stimulates the «courage» and «courage» of the kid-
nappers, such as pregnant women who go to the buy-
er’s residence to wait for delivery. Under such special
circumstances, the buyer is more harmful to society
than the seller.

Therefore, this paper supports the prudent in-
crease of penalty to improve the public’s attention,
and the light penalty is difficult to educate the peo-
ple’s bad habits. The important reason for these phe-
nomena is that the deterrent force of punishment
is insufficient, so that criminals are lucky, and the
attention of the public and staff is also declining.

The revision of criminal law is a big issue, and
logic is more important than public opinion, but this
does not mean that public opinion is meaningless. In
the view of the simple values of the public, criminals
are deeply hated, some people support the theory
of retribution and homomorphic revenge, and even
hope to impose capital punishment on criminals to
satisfy the simple justice in their hearts, which is par-
ticularly evident in the families of victims. However,
the lenient penalties stipulated in some laws seem
to lead legislators to stand on the opposite side of
the people. However, it is impossible for individu-

? Wei Lei. Rural Disorder and Normative Reconstruction Behind the Crime of Buying Abducted Women [J] // Juvenile

Delinquency. 2022 (03). P. 18—28.
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als to think about the establishment of rules in re-
venge, people only want to «blood for blood, tooth
for tooth», more excessive or even unlimited revenge
will occur outside the rules, which will inevitably lead
to social chaos.

The criminal law is the boundary rule of revenge
formulated by the state, which is the embodiment
of human rationality and civilization. In fact, legis-
lation is a complicated work, which not only needs
to achieve the purpose of preventing and punishing
crime, but also needs to ensure the realization of
procedural justice and result justice, but also needs
to coordinate the combination of justice and law en-
forcement. If legislation blindly satisfies the people,
the law will be reduced to a tool of private relief for
the people. In this way, an insurmountable gap seems
to be built between legislators and ordinary people.

However, it is not only the requirement of legis-
lation and judicature, but also the simple emotional
demand of the public for the pursuit of justice. There-
fore, when there are realistic evidence and proof
problems in the design of concurrent punishment for
several crimes, it is more in line with the principle of
suiting punishment to crime and responsibility to pru-
dently increase the statutory penalty for one crime.

2.2. The object of protection is limited
to women and children

All history is contemporary history. Looking at
the first criminal law of China from the perspective
of modern people, it was unavoidable even if it was
careless under the special background of the times.
Inevitably, there are also some negligence in today’s
criminal law legislation.

Taking the typical Shanxi black brick kiln inci-
dent as an example, the 32 migrant workers rescued
were all men over 14 years old, lured by high sala-
ries or forcibly tied up and detained, and even de-
ceived into «begging for food» in coal kilns because
of mental retardation. Its strong adult male, in the
eyes of human traffickers, is just a few hundred yuan
of ‘goods’. According to the preliminary investigation
and handling of the Shanxi black brick kiln incident
announced by the joint working group of the State
Council, 359 migrant workers have been rescued and
12 have been identified as child workers (under 16
years old). Some of the acts of the black brick kiln
gangs have fully met the constitutive requirements of
the crime of abducting and selling women and chil-
dren, but because there is no crime of abducting and
selling or buying men over the age of 14 in China, the
final court verdict is the crime of illegal detention.

Since 2017, Yunnan police have received a large
number of cases involving illegal detention, kidnap-
ping and ransom demands of Chinese citizens by il-
legal elements abroad, which have been investigated

@

by Yunnan police. By means of ‘online gambling’, ‘free
travel’, ‘high-paying recruitment’, ‘interest-free loans’
and ‘business cooperation’, free air tickets and free
transportation to foreign countries are provided to
illegally cross the border to Myanmar.

In this kind of fraud cases in northern Myanmar,
compared with the practice of Shanxi black coal
mines, the worse nature of the fraud gangs is to buy
adult men by means of illegal detention of domestic
labor intermediary companies and then force them to
engage in illegal activities such as fraud, drug man-
ufacturing and trafficking, and even prostitution. If
the victim resists lightly, he will be beaten severely,
and after he has no use value, he will falsely claim
that his family will pay the ransom to redeem the
victim, and then he will brutally kill the victim after
receiving the ransom.

Taking this as an example, this paper does not
want to discuss the issue of value evaluation, but the
judgment published by the judicial organs, without
exception, does not make a complete evaluation of
the victim’s trafficking and luring to the place where
the case occurred. The fundamental reason is the
defect of legislation-abducting and selling or buying
men over 14 years old is not within the scope of pun-
ishment of China’s criminal law, and the crime of ille-
gal detention can not completely evaluate all criminal
acts. This is undoubtedly contrary to the principle of
a legally prescribed punishment for a specified crime.
Expanding the object of protection of this crime, in-
cluding males aged 14 to 18, as well as adult males,
within the scope of protection of criminal law, is a
legislative direction worthy of consideration. Some
scholars believe that, on the one hand, the legislative
thinking of criminal law at that time was out of the
protection of «vulnerable groups», which was in line
with the necessity of macro-development, but if the
local interests were sacrificed in exchange for the
focus of this point, it would not only be contrary to
the legislative will, but also violate the legal feelings
of the people. Moreover, in the crime of human traf-
ficking, the victims are not only women and children
stipulated in the current legislation, but also the weak
regardless of gender and age."

3. Suggestions for legislative improvement

A total of 188 decisions on non-prosecution of the
crime of buying abducted women and children were
searched and published by the China Procuratorial
Network. Among them, there were 59 non-prose-
cution decisions for the crime of buying abducted
women, of which 40 involved foreign women. The
victims were Vietnamese (24), Cambodian (10), Lao
(4) and Burmese (2). From the perspective of individ-

10 ju Xianquan. On the Perfection of Criminal Law in Punishing the Crime of Abducting and Trafficking in Human Beings

in China // Jurisprudence. 2003 (05). P. 93—100.
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ualization of punishment, this paper does not intend
to argue whether these decisions are correct or not,
after all, the law is not the only answer. However, it
is worth pondering whether the judicial organs have
different criteria for judging whether the victims are
citizens of their own country and whether there are
different criteria for judging them. Whether different
value evaluation criteria are different because of dif-
ferent races and nationalities needs to be constantly
corrected and repaired in judicial practice.

3.1. Appropriately raise the upper limit
of statutory punishment

As mentioned above, in the judicial practice of
this crime, a large number of cases of mitigation of
punishment have resulted in unreasonable punish-
ment in fact.From the legislative point of view, com-
pared with the crime of abducting and trafficking in
women and children, the statutory penalty for the
act of buying abducted and trafficked women and
children is slightly lighter. As a typical counterpart in
the criminal law, it is difficult to find such a penalty
imbalance as the crime of abducting and traffick-
ing in women and children and the crime of buying
abducted and trafficked women and children. For
example, in bribery crimes, the statutory penalty gap
between the briber and the briber is within two years
or equal to it, and the penalty for dereliction of duty
is almost the same.

According to the provisions of Article 72 of the
Criminal Law of the People’s Republic of China, a
suspended sentence may be applied to a criminal
sentenced to criminal detention or fixed-term im-
prisonment of not more than three years. Based on
this, China’s judicial practice considers this crime as
a misdemeanor, combined with the criminal poli-
cy of tempering justice with mercy, this crime has
no serious deterrent to the act of buying abducted
women and children. The deterrence of criminal law
first comes from the penalty. When the penalty is no
longer strictly enforced, the general preventive func-
tion of criminal law will be greatly hindered."!

Buying women and children is not only a legal
issue, but also contains ethical and social value eval-
uation. From the perspective of the development of
human civilization to the perspective of ordinary peo-
ple in society, the fact that this crime has become a
felony does not conflict with the criminal policy of

tempering justice with mercy. Appropriately raising
the upper limit of statutory punishment for this crime
not only plays an important role in crime prevention,
but also enables judicial staff to pay attention to such
criminal acts imperceptibly and eliminate the phe-
nomenon of judicial law enforcement omission.'*
To sum up, it is in line with scientific criminal
legislation to raise the upper limit of statutory pun-
ishment for this crime to 3-10 years and gradually
realize the same punishment for buying and selling.

3.2. Expand the object of protection of this crime

From the experience of legislation outside the
mainland of China, Article 232 of the German Crim-
inal Code stipulates the crime of human trafficking,
which constitutes the crime of human trafficking by
taking advantage of other people’s personal or eco-
nomic difficulties or helplessness abroad, whether
recruiting, transporting, transferring, sheltering or
accepting persons under the age of 21. They may be
sentenced to fixed-term imprisonment of not less than
6 months but not more than 5 years or fixed-term
imprisonment of not less than 6 months but not more
than 10 years, regardless of whether they buy or sell,
they shall be punished for the same crime."

In 2005, according to the changes of social devel-
opment and crime situation, Article 226 of Chapter
33 of the Japanese Criminal Code was «the crime of
buying and selling human beings» and Article 227
was «the crime of accepting lured or sold persons»,
and the buyer and seller were punished equally.'*

Chapter 26 of the Criminal Law of the Taiwan Re-
gion of China stipulates that a person who makes a
person a slave or makes a person live in an unfree
status similar to a slave shall be sentenced to fixed-
term imprisonment of not less than one year but not
more than seven years, even if he is a slave, and a
new paragraph is added to this crime as the crime of
buying, selling and pledging human beings."

Combating Human Trafficking (No. 6/2008) of
the Macao Special Administrative Region. The defi-
nition of trafficking in human beings in international
conventions has also been adopted, and the basic
penalty for delivering, luring, recruiting, receiving,
transporting, transferring, harboring or receiving an-
other person with the purpose of exploitation is from
3 to 12 years’ imprisonment, and other aggravating
circumstances have been provided for in the law.'

""" Xu Wei. On the Theoretical Structure of Positive General Precaution and Its Legitimacy [J] / Chinese Journal of Criminal

Law. 2017 (04). P. 77—93.

2. Jiang Taike. The dogmatic structure of the act of buying abducted women and children under the principle of balance
between crime and punishment [J] // Journal of Southwest University of Political Science and Law. 2022. 24 (02).

P. 128—138.

'3 German Penal Code [M] / translated by Xu Jiusheng. Beijing : Peking University Press, 2019. P. 163.

'“ Japanese Penal Code [M] / translated by Chen Ziping [et al.]. Taipei : yuan Zhao Publishing Co., Ltd., 2018. P. 154.

15 Chen Ziping. On Criminal Law (I} [M]. Taipei : Yuanzhao publishing Co., Ltd., 2019. P. 147—148.

¢ Zhu Xinli, Shi Xiaoxue. Research on the Legalization Strategy of Human Trafficking in China [M]. Beijing : Law Press,
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Compared with China’s criminal law, we can not
blindly think that foreign legislation is more ad-
vanced, each country’s legislation is the product of
ideology in a certain historical period, but extrater-
ritorial legislation is still worth learning."’

Comparing the 1979 Criminal Law with the cur-
rent Criminal Law, Article 141 of the 1979 Criminal
Law was amended as the crime of abducting and traf-
ficking in women and children in the 1997 Criminal
Law. In the process of amending the Criminal Law
in 1997, there were also voices to retain the crime of
human trafficking. Some scholars and departments
have proposed that only the crime of abducting and
trafficking in women and children should be stipu-
lated and the crime of abducting and trafficking in
persons should be completely replaced. It is not easy
to deal with the crimes committed by people other
than abducting or trafficking in women and children.
In practice, there are also cases in which men are ab-
ducted and trafficked as laborers.

It is suggested that the crime of abduction and
trafficking in persons should be stipulated, and that
those who abduct and traffic in women or children
should be given heavier punishment. After studying,
the legislature, considering that the abduction and
trafficking of men is extremely rare, directly stipu-
lates that the crime of abduction and trafficking of
women and children has the pertinence of punish-
ment, which helps to improve the deterrent force of
legislation, and therefore does not adopt this opinion
in the end."

As far as this crime is concerned, the current
criminal law of China should abolish the limitation
of women and children in this crime, and merge the
crime of abducting and trafficking in women and
children, the crime of buying abducted women and
children, and the crime of abducting children in Ar-
ticles 240, 241 and 262 of the Criminal Law of China

@

into the crimes of human trafficking, which is more
in line with the necessity of the development of the
times and can better integrate with the world.

Conclusion

To claim rights is not only to defend one’s material
interests, but also to safeguard one’s moral existence
and personality. Anyone who feels righteous indig-
nation and moral indignation when witnessing the
wanton violation of rights has a sense of right con-
cept, which is a powerful legal feeling of moral nature
against the violation of rights, and is the most beauti-
ful and inspiring right word produced by the sense of
law.There is always tension in the stability and flexi-
bility of the law, and legislation has never been abso-
lutely correct and can not be blindly worshipped. No
society, no matter how perfect, can eradicate crime,
but it does not mean that it is wrong to impose severe
penalties on serious crimes. The author believes that
the statutory penalty for this crime is too light, and
there is an imbalance in the penalty for the opposite
acts of abduction and purchase. Compared with some
greedy crimes, there is a criticism that people are in-
ferior to things, and the protection of personal rights
and interests is inadequate. Considering the needs of
social development and the development of the rule
of law, the proposal to increase the statutory penalty
for this crime does not conflict with the current crim-
inal policy of tempering justice with mercy, and only
by prudently increasing the statutory penalty for a
crime can it be more in line with the compatibility
of crime, responsibility and punishment. Expanding
the object of protection of this crime will not lead to
the expansion of penalties, on the contrary, it is more
in line with the Chinese-style modernization of the
rule of law."

REFERENCES

1. Zhang Zhigang. Changes and Prospects of Criminal Law in New China in the Past 70 Years [N]. — People’s

Court Daily, 2019.

2. Luo Xiang. On the Legislative Amendment of the Crime of Human Trafficking [J]. — Politics and Law Forum,

2022.

3. Gao Mingxuan, Ma Kechang. Criminal Law [M]. — Beijing : Peking University Press, Higher Education Press,

2022.

4. Zhang Mingkai. Criminal Law (I1) [M]. — Beijing : Law Press, 2021.
5. Wang Zuofu. Practical Research on the Specific Provisions of Criminal Law (ll) [M]. — Beijing : China Founder

Press, 2010.

6. Li Guanyu. Is Human Dignity the Legal Interest of the Crime of Buying Abducted Women. — Juvenile Delin-

quency, 2022.

'7 Guo Jing. Research on Transnational Human Trafficking Crime [M]. Beijing : Law Press, 2017. P. 119.

'8 Wang Aili. Explanation of Articles, Legislative Reasons and Relevant Provisions of the Criminal Law of the People’s
Republic of China [M]. Beijing : Peking University Press, 2021. P. 906.

% Rudolph von Jhering. Struggle for Rights [M]. Translated by Liu Quan. Beijing : Law Press, 2019. P. 37—38.

HOHKuP



Croi Banbyao

0 NPEecTynneqnu, CBA3aHHOM C np0,|1a>|<e17| MIOXMLLEHHBIX XEHLMH 1 [IETeil, B YrojloBHOM NpaBe Kutas

7. Kant. Theory of Moral Metaphysics / translated by Miao Litian. — Shanghai: Shanghai People’s Publishing
House, 2002.

8. Wei Lei. Rural Disorder and Normative Reconstruction Behind the Crime of Buying Abducted Women [J]. —
Juvenile Delinquency, 2022.

9. Liu Xianquan. On the Perfection of Criminal Law in Punishing the Crime of Abducting and Trafficking in Human
Beings in China. — Jurisprudence, 2003.

10. Xu Wei. On the Theoretical Structure of Positive General Precaution and Its Legitimacy [J]. — Chinese Journal
of Criminal Law, 2017.

11. Jiang Taike. The dogmatic structure of the act of buying abducted women and children under the principle
of balance between crime and punishment [J]. — Journal of Southwest University of Political Science and
Law, 2022.

12. Japanese Penal Code [M]/ translated by Chen Ziping [et al.]. — Taipei : yuan Zhao Publishing Co., Ltd., 2018.

13. German Penal Code [M]/ translated by Xu Jiusheng. — Beijing : Peking University Press, 2019.

14. Chen Ziping. On Criminal Law (I) [M]. — Taipei : Yuanzhao publishing Co., Ltd., 2019.

15. Zhu Xinli, Shi Xiaoxue. Research on the Legalization Strategy of Human Trafficking in China [M]. — Beijing :
Law Press, 2017.

16. Guo Jing. Research on Transnational Human Trafficking Crime [M]. — Beijing : Law Press, 2017.

17. Wang Aili. Explanation of Articles, Legislative Reasons and Relevant Provisions of the Criminal Law of the
People’s Republic of China [M]. — Beijing : Peking University Press, 2021.

18. Rudolph von Jhering. Struggle for Rights [M]/ translated by Liu Quan. — Beijing : Law Press, 2019.

s R




Y0J10BHOE [1PABO @

YronosHo-npasoBas 3aLuTa BUPTYasbHOH COOCTBEHHOCTH
The criminal law protection of virtual property

LI3uHb Tao,

[0LEHT KOPUBKMYECKOro (GakynbTeTa X3HaHbCKOTO YHUBEpCHTETA
(HayuHble UHTEPEChI: yronoBHoe npaso),

KaiicyaH, XaHaHb, Kuraii

e-mail: yjj2111917{d163.com

flo Li3un-1l3uH,

HayuHblit COTPYLHYK, MHCTUTYT BopbObI C NpeCTyNHOCTbH
W YTONIOBHOW MOSIUTUKH,

HOPUANYECKHA GAKYNLTET X3HAHBCKOTO YHUBEPCHTETA,
Kaitda, Xananb, Kurait

e-mail: yjj2111917{d163.com

Jin Tao,

Associate Professor of Henan University Law School
(research interests: Criminal Law),

Kaifeng, Henan, China

e-mail: yjj2111917@163.com

Yao Jing-jing

Research Fellow at the Institute of Crime Control
and Criminal Policy, Law School of Henan University,
Kaifeng, Henan, China

e-mail: yjj2111917[163.com

© L3unb Tao, Ao Lzun-Lizun, 2023

DOI: 10.17803/2587-9723.2023.6.086-095

Annomauus. Vccnedosatie npagogozo pezyaupo8aHust OMmHOWeHUl, CKaadbl8aroujUxXcsl 8 8UPTLY-
AbHOM NPOCMPAHCMee, 8bl3bledem 8ce b0bILUIL UHMepec 8 PUJUUeCKOll HayKe. B cmambe aHanu-
3upyemcsi npob.iema y20n08HO-NPAgosoll 3aUmbl 8UPIMYAIbHbIX 00BeKMOo8. BupmyansHoe umyuie-
CmMeo — 3mo 00%BeKMblL UMYULeCMa8d, He UMelolLe MAmepuaibHoll (hopmbl, KOMOopble Cyulecmayom
8 yugposom npocmparcmae. K Hum 0mHocsimcs 3J1leKmpoHHble OeHb2l, NPo2Pammbl, 6a3bl OAHHBLX
u mMHOo20€e Opyeoe. OHU He MO2ym OblMb 0CA3AeMbLMU WL BU3YATBHO 80CNPUHUMAEMBIMU, HO OHU
Mozym 6blMb UCNONB308AHDL U Nepedasaemble uepe3 MHmepHem. BupmyanbHoe UMyUecmeo umeemn
€80U 0CODEHHOCML, KOTMOPble OMAUUAIOM €20 0m MpaduyuoHH020 umyujecmed. B Hacmosiujee 8pems
Hem 00HO3HAUHO20 OMBema OMHOCUMeNbHO NPA808020 cmamnyca makux obsexkmos. Omcymcemaue
Y20J108HO-NPABOBOLL 3ALUMBL BUPIMYAIbHBIX 06BeKMO08 1 Heo6X00UMOCMb ee 88edeHUsT — peantiu
Hacmosiujezo 8pemeHU. Peuietuem npobiembl npedcmasisitomcst 3akpenyieHie cmamyca 8Upmyaib-
HbLX 06B€KM08 NOCPedCcme8om MeXaHU3MO8 88edeHUsl HOBOLL Y207108HO-NPABOBOLL HOPMbL 8 Uacmu
omaeemcmeeHHOCMU 3d OestHUe 8 8UPMYAILHOM NPOCMPAHCMEe.

Kntrouegvle cno8a: y207108H0-Npagosast 3ailima, 8UPNyanibHble 06%eKMbl, BUPNYATbHOE NPOCMPAH-
CTMB0, Y207108HASL OMEBEMCMBEHHOCMb.

Abstract. Virtual property in the sense of criminal law has the dispute between data attribute and
property attribute, which leads to the differences in the criminal law protection path of virtual prop-
erty. Virtual property has dual attributes of data and property, data attribute is its physical attribute,
property attribute its essential attribute. According to the essential attribute of virtual property, virtual
property should be protected as property, and the property protection path should be adopted. Virtual
property is divided into physical virtual property, account virtual property and currency virtual prop-
erty. Virtual property with management possibility, transfer possibility, relative non-replicability and
property value should be protected as property.
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Virtual property should be protected by classification, and the property protection path should be ad-
opted for physical virtual property and currency virtual property with property value. The account type
virtual property and the physical virtual property without property value should be protected as data.
Keywords: Virtual property; Property crime; Crime of illegally obtaining data from computer infor-

mation system.

he classification protection of virtual property is

an important measure to solve the problem of un-
clear definition of virtual property attributes and con-
fusion of paths for the protection of virtual property
in criminal law. From the Web2.0 era to the Web3.0
era, the traditional attributes of virtual property have
been unable to cover new properties such as digital
currencies and digital collections. The theoretical
community of Chinese criminal law has not reached a
consensus on the connotation and extension of virtual
property, and there are differences in the definition
of the concept of virtual property. The misuse of the
concept of virtual property leads to the discussion of
the protection of virtual property is not in the same
dimension, and the academic community cannot
reach an academic consensus.

In the study of virtual property, some scholars
demonstrate the property attributes of virtual prop-
erty from three aspects: dependence and independ-
ence property and interest, replicability and non-rep-
licability; Some scholars believe that the property
is evaluated as the object of property crime must
have the following three characteristics: manage-
ment possibility, transfer possibility and value; Some
scholars demonstrate the necessity of qualifying the
behavior of infringing virtual property as property
crime from four aspects: the behavior of infringing
virtual property is more in line with the constitutive
requirements of property crime, more conducive to
protecting the property rights and interests of the
victim, and property crime can cover various forms
of acquisition crime.

These studies are significant to the protection of
virtual property, pointing out the necessity of virtual
property as the object of property crime, but failing to
distinguish the classification of virtual property and
clarify the specific protection path of virtual property.
Therefore, combined with judicial cases and judi-
cial interpretation, it is necessary to determine the
criminal law attributes of virtual property, carry out
restrictive interpretation and classification of virtual
property, and study the specific path of criminal law
protection of virtual property.

1. Judicial Chaos of the Protection
of Virtual Property in Criminal Law

The Supreme People’s Court and the Supreme Peo-
ple’s Procuratorate have differences in the conviction
of the illegal acquisition of virtual property. The Su-
preme People’s Court believes that the interpretation
of virtual property as property in the sense of criminal
law is beyond the scope of judicial interpretation. The
use of computer to steal other’s game coins for illegal
sale and profit should be punished as the crime of
illegally acquiring computer information system data.
The Supreme People’s Procuratorate believes that
virtual property such as network domain name has
property attributes, and the theft of network domain
name is punished as the crime of theft.! There are still
different opinions on how to convict the illegal acqui-
sition of virtual property between the Supreme Peo-
ple’s Court and the Supreme People’s Procuratorate.

Furthermore, there are different opinions in the
theoretical and practical circles. Through the analysis
of existing judicial documents, it can be seen that for
the illegal acquisition of virtual property, most of the
courts determine the crime of theft, duty encroach-
ment, fraud, illegally acquiring computer information
system data and other crimes. There are still differ-
ences in the conviction of the illegal acquisition of
virtual property in practice. There are mainly two
theoretical views: the crime of invasion of property
and the crime of illegally acquiring computer infor-
mation system data.

The first view is to treat it as a crime of property
invasion. Scholars holding this view believe that: first
of all, virtual property conforms to the characteristics
of property and can be used as the object of property
invasion. If the behavior of illegally obtaining vir-
tual property conforms to the criminal constitutive
elements of property invasion, it should be treated
as a crime of property invasion. Secondly, the legal
interests protected by property invasion are prop-
erty rights and possession. The behavior of illegally
obtaining virtual property will cause property losses
to the victim. It is more conducive to protecting the
property rights of the victim to treat it as a property
crime. Finally, the penalty range of property invasion
is higher than that of illegally obtaining data of com-
puter information system. The behavior of illegally
obtaining virtual property is highly harmful to society.

' The essence of the Ninth Batch of the 37th Guiding Case of the Supreme People’s Procuratorate Zhang Si-mao Theft
Case lies in recognizing network domain names as possessing legal property attributes, thereby classifying theft of

network domain names as a form of theft.
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It is more conducive to reflecting the pervasiveness
of legal interest protection to treat it as a crime of
property invasion.

The second view is to treat the crime of illegally
obtaining computer information system data. After
the crime of illegally obtaining computer informa-
tion system data was added in the Amendment to
the Criminal Law (VII) in 2009, the courts were more
inclined to regulate the illegal acquisition of virtual
property with this crime.

Scholars who recognize the illegal acquisition of
virtual property as the crime of illegally obtaining
computer information system data believe that: on
the one hand, the legal attribute of virtual property
is computer system data, and there is no legal basis
for interpreting virtual property as the object of prop-
erty invasion crime; on the other hand, there is still
a dispute over whether virtual property has proper-
ty value, and it is difficult to accurately identify the
property value of virtual property, so treating it as
a property invasion crime will cause the problem of
unclear identification of the amount of crime.

There are differences in the classification of the
illegal acquisition of virtual property, which is be-
cause virtual property” has both data attributes and
property attributes. Which attribute is dominant?
The key is whether virtual property is protected as
data or property. For the illegal acquisition of virtual
property, the data theory holds that virtual property
belongs to computer information system data physi-
cally and should be punished as computer crimes; the
property theory holds that although virtual property
is crowned with the word virtual, it still belongs to
property in essence, and the property attribute is the
core characteristic of virtual property, which should
be punished as property crimes.

2. Classification protection
of virtual property

At present, there is still a dispute between the theoret-
ical and practical circles on whether virtual property
can be used as property protection. Virtual property
has both data and property attributes, and only vir-
tual items that fit specific characteristics belong to
property in the sense of criminal law. «Virtual proper-
ty» should be explained in a restrictive interpretation,
and only virtual property with management possibil-
ity, transfer possibility, property value and relatively
non-replicability can be used as property protection.
By virtue of the restrictive interpretation of virtual
property, the classification of virtual property and
the nature of «property», the rationality of virtual
property as property protection can be demonstrated.

2.1. The restrictive interpretation
of virtual property

Restrictive interpretation of virtual property is
required, and virtual property that fits the follow-
ing four characteristics can be used as property pro-
tection:

(1) Possessing the possibility of management. Pos-
sessing the possibility of management means that the
victim can realize the domination and control of its
virtual property through the account. The account is
equivalent to the personal space in the digital society,
different software has different accounts, all the vir-
tual property in the account belongs to individuals,
individuals have the possibility of management of the
virtual property in the account, enjoying the right of
possession, right of use, right of income and right of
disposal. For example, in King of Glory, players have
the possibility of management of game equipment,
skin, point coupon, inscription and other virtual prop-
erty in their accounts, which can be given to friends
or sold for profit.

Property crimes protect both the possession and
property rights of the victim. The premise of the per-
petrator transferring the possession or property rights
of virtual property is that the victim has the possibil-
ity to manage the virtual property. For example, if A
steals game equipment in B’s account, the premise
of the crime of theft is that B has the possession or
property rights of the equipment in the account, that
is, the victim has the possibility to manage the virtual
property. At this time, A steals B’s virtual property,
and B loses the control and domination of the virtual
property, and A only constitutes the crime of theft.

(2) Possessing the possibility of transfer. Property
in the sense of criminal law must have the possibility
of transfer. Virtual property without the possibility of
transfer cannot be the object of property crime. The
possibility of transfer here is from the perspective of
the crime actor. If the crime actor cannot transfer the
victim’s virtual property, it is impossible to infringe
upon the victim’s virtual property, and it cannot con-
stitute a property crime.

The crimes that may involve virtual property in
property crimes are mainly acquired crimes. Acquir-
ing crimes include delivery and seizure. Delivery re-
fers to the victim’s delivery of property based on the
flaw of intention, such as being cheated into sending
gifts to the anchor; seizure refers to the acquisition
of virtual property against the victim’s will, such as
stealing others’ Tiktok accounts and using the ac-
counts to brush gifts to themselves. It is precisely be-
cause virtual property has the possibility of transfer,
the criminals can transfer the possession or property
right of virtual property.

2 Virtual property can be categorized into broad and narrow senses: the former encompasses all electromagnetic records
with inherent property rights within a specific online space, while the latter refers to network virtual properties that
hold tangible transactional value. For the purpose of this article, we refer to virtual property in its broader sense.

HOHKuP



(3) With property value. Virtual property with-
out value does not belong to property in the sense
of criminal law. There are still disputes in the theo-
retical circle about the value of property. There are
three opinions as follows®: the first opinion and the
third opinion both believe that the value of property
includes objective value and subjective value,* but
the first opinion believes that only when the sub-
jective value can be evaluated in money is property,
which excludes love letters, photos and other items
without monetary value from the scope of property,
beyond the possibility of national prediction. The
second opinion believes that as long as an item has
objective value or one of the subjective values, it can
be evaluated as property. Virtual property needs to
have both objective value and subjective value to be
evaluated as property.

Virtual property has a certain subjective value.
Network operators spend costs to develop virtual
property, adding a certain subjective value to virtu-
al property. Network users can not only use differ-
ent equipment and skins in the game to meet their
spiritual needs, but also some rare equipment and
skins have high property value, such as the souvenir
dragon spear in CSGO, which is worth more than
100,000 yuan. Tiktok users can use Tiktok coins in
their accounts to buy virtual gifts for anchors, such as
users can use 30,000 Tiktok coins to buy a «carnival»,
worth 3,000 yuan.

The property attribute of virtual property comes
from the exchange and transaction with real property,
namely objective value.” Only after the network user
pays the consideration or spends time and energy to
buy virtual property, the network user’s virtual prop-
erty will have the property attribute. At this time, the
crime actor steals the user’s virtual property, and the
user loses the control and domination of the virtual
property, which will cause property loss. After the
exchange or transaction with real property, the vir-
tual property will have value and property attribute.

The transfer of virtual property has become a com-
mon phenomenon. Virtual property and real money
can be converted into each other through certain

LI3unb Tao, Ao Li3uH-1l3un
YronoBHo-npaBoBas 3aLuTa BUPTYasbHO COBCTBEHHOCTH

ways. The players buy game points sold by network
operators, which transform real property into virtual
property. The players use the points to win a prize to
sell rare skins for profit, realizing the transformation
of virtual property into real property. Therefore, vir-
tual property is just a special form of property, and
still has the property attributes and characteristics.®

(4) With relatively non-replicability. The replica-
bility of virtual property is the main basis for some
scholars to deny virtual property as the object of prop-
erty crime, such as the German criminal law circles
claim virtual property is difficult to become the object
of property crime. German scholars point out that: in
criminal law, due to the easy replicability of data and
information, the theft of data or information lacks
the possession element. The special characteristics of
information also explain why the protection of trade
secrets is separately provided in many legal systems,
rather than classified under the name of theft. There
is also controversy in Taiwan Province about the qual-
ification of theft of electromagnetic data behavior.
Professor Lin Shan-tian believes that the theft of elec-
tromagnetic data should not be regulated by theft.
For example, if A copies the electromagnetic data in
B’s computer, A’s copying behavior will not cause the
disappearance or reduction of the electromagnetic
data in B’s computer, which is precisely because the
electromagnetic data has replicability. Theft in crim-
inal law refers to the destruction of others’ control
and domination of things and the establishment of
new possession. In the theft of electromagnetic data
behavior, the actor does not need to destroy others’
domination relationship (possession), but establishes
a new possession of the electromagnetic data still oc-
cupied by others, which is not in line with the concept
of theft in criminal law’ and cannot be punished as
theft.

However, as a species concept of data, virtual
property can be divided into relatively reproducible
virtual property and relatively non-reproducible vir-
tual property according to the different holders of
virtual property. From the perspective of network op-
erators, virtual property is reproducible, but from the

3 Regarding the definition of property value, three perspectives exist. The first perspective asserts that objective and
subjective values constitute elements for evaluating whether something qualifies as property; only when subjective
value can be monetarily assessed does it meet this criterion. The second perspective posits that any item possessing
either objective or subjective value can be considered as property. Lastly, according to the third viewpoint, use value
and exchange value are integral components defining an item’s worth.

* Objective value pertains to substantial economic worth associated with an object; examples include cars, food items,
money, etc., which possess objective values. On the other hand, subjective value denotes an individual owner’s
emotional attachment towards an object without requiring monetary evaluation—examples encompass love letters

and photographs holding sentimental significance.

5 See: Zhang Yi-ran. On Concept Limitation of Virtual Property and Reconstruction of Criminal Law Protection Path:From
the Perspective of the Data’s Triple Right System [J] // Journal of Hunan University of Science and Technology (Social

Science Edition). 2021 (2). P. 107.

¢ See: Chen Xing-liang.The Criminal Attribute of Virtual Property and Its Protection Method [J] // China Legal Science.

2017 (2). P. 147.

7 See: Lin Shan-tian. On Criminal Law (Part 1). Beijing : Peking University Press, 2012. P. 212.
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perspective of network users, network operators set
limitation rules, virtual property is non-reproducible.
Game skins and equipment that network operators
can infinite copy belong to ordinary virtual property
with replicability; game skins and equipment that
players spend money, time and energy to obtain be-
long to non-reproducible virtual property. The rea-
son why game developers and players have different
virtual property such as game equipment and skins
is that network operators can continuously obtain vir-
tual property through technical means, while players
can only obtain virtual property through purchase
or lottery. Non-reproducible virtual property, that
is, virtual property with exclusive dominance and
property value, can become the object of property
invasion crime. For example, stealing a player’s game
equipment can certainly constitute property invasion
crime. Reproducible virtual property can become the
object of intellectual property crime. In the case of
copyright infringement by Yu Tao, the Jiangyin Court
ruled that Yu Tao committed copyright infringement
by copying and distributing computer game soft-
ware through the Internet without authorization of
the copyright owner of the online game «Fairyland
Legend».

In summary, as a kind of data, virtual property
has the unique duplication of data. The duplication
of virtual property affects the qualification of illegal
acquisition of virtual property. Relatively replicability
virtual property usually has no property value and
cannot be used as property protection, while rela-
tively non-replicability virtual property can be used
as property protection.

2.2. The classification of virtual property

At present, Chinese scholars divide virtual prop-
erty into the following three categories: account type
virtual property, including online game accounts,
WeChat accounts, etc.; item type virtual property,
including online game equipment, online game char-
acter decorations (skins), etc.; currency type virtual
property, including Bitcoin, ether, etc.® Not all virtual
property belongs to property in the sense of crim-
inal law, «virtual property» should be limited and
shrinkable interpretation, only with management
possibility, transfer possibility, property value and
relatively non-replicable virtual property can be pro-
tected as property. Account type virtual property and
item type virtual property without property value can
be protected as data; currency type virtual property
and item type virtual property with property value
can be protected as property.

(1) Virtual property of account types is essentially
personal information. «Information security technolo-
gy personal information security specification» regard
system account and account password as «personal

information», personal information is recorded in
electronic or other ways can be alone or combined
with other information to identify specific natural
persons of all kinds of information, visible QQ ac-
count, mail account, WeChat account, game account
and other virtual property of account types is essen-
tially personal information.

The main feature of personal information is «iden-
tifiable», virtual property of account types is identi-
fiable, QQ account, WeChat account, game account
all need to use ID card for real-name authentication,
network service providers through the account to
distinguish service objects. WeChat account binding
bank card involves large amounts of funds, high safe-
ty factor, the perpetrator of theft of WeChat account
is less likely; theft of QQ account is highly likely, even
if the QQ account is lost or stolen, it can still be re-
covered by binding mobile phone number to obtain
verification code, friend assisted verification or an-
swer secret protection questions.

Although the common QQ account, game account
has the possibility of management and transfer, but
does not have the property value, can not be used as
property in the sense of criminal law.” But individu-
al «<number» has a higher property value, should be
identified as property. Account can be transferred or
sold to others, which does not mean that the account
type of virtual property has the property attribute
and property attribute. Selling QQ accounts in large
quantities is similar to selling telephone numbers,
which belong to personal information. Although the
perpetrator can obtain property interests by illegally
selling personal information, the personal informa-
tion of telephone numbers can not be regulated as the
object of property crime, and the account type of vir-
tual property can not be the object of property crime.
«Interpretation on Several Issues of the Application
of Law in Handling Criminal Cases Endangering the
Security of Computer Information Systems» stipulates
that the account type of virtual property is «identity
authentication information», and the account type of
virtual property is the data of computer information
systems, which should be protected as the object of
the crime of illegally obtaining the data of computer
information systems. The illegal acquisition of the
account type of virtual property is punished as the
crime of illegally obtaining the data of computer in-
formation systems.

(2) Currency-type virtual property should be
included in the category of «virtual property». Cur-
rency-type virtual property is not essentially differ-
ent from property stored in bank accounts, and has
property attributes. Currency-type virtual property
includes Bitcoin, game coin, ether, etc. At present,
Chinese law has not made specific provisions on the
legal attributes of Bitcoin, but Bitcoin has the possi-

8 See: Jiang Bo. A Study on Judicial Protection of Virtual Property. Beijing : Peking University Press, 2015. P. 33.
? See: Zhang Ming-kai. The Nature of Illegal Acquisition of Virtual Property [J] // Law Science. 2015 (3). P. 23.
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bility of control and domination, economic value and
property attributes, which can certainly be protected
as «virtual property».

The Notice of the Ministry of Culture and the Minis-
try of Commerce on Strengthening the Management of
Virtual Currency in Online Games stipulates that: in
addition to the use of legal tender to purchase virtual
currency in online games, network operators shall
not provide virtual currency to users in other ways.
Thus, network users can only obtain virtual currency
by paying consideration, and virtual currency has
correspondence with real currency and property val-
ue. In summary, currency-type virtual property has
the possibility of management, transfer possibility
and value, and can be evaluated as property in the
sense of criminal law, which of course belongs to the
category of «virtual property».

(3) Virtual property of objects should be distin-
guished. Virtual property of objects includes two cate-
gories, namely virtual objects with property value and
virtual objects without property value. This «property
value» mainly refers to the correspondence with real
property, such as game skins purchased by players
with a certain amount of money. Virtual objects with
property value can be used as the object of property
crimes, while virtual objects without property value
do not fall into the category of «virtual property of
objects» and cannot be used as the object of property
crimes.

Virtual goods with property value. Virtual goods
with property value are corresponding to real cur-
rency, that is, they can be exchanged and traded with
real currency, which belong to the category of «virtual
property» and can be evaluated as property in the
sense of criminal law. Virtual goods purchased by
network users with legal tender, virtual currency or
exchanged in accordance with a certain proportion
can be regarded as virtual currency.

Not only the virtual goods obtained by paying
consideration have property value, as long as they
have correspondence with real money, they can be
evaluated as «virtual property». For example, in Dun-
geons and Warriors, the advanced game equipment
can be obtained in the following ways: by «fighting
monsters"; by combining many small equipment; by
purchasing with legal tender; by gifts from friends.
Ouyang Ben-qi believes that virtual property in online
games is the code written by game developers. The
virtual property dropped by players fighting monsters
is not «created» by players. Players do not have prop-
erty rights to virtual property, and virtual property
certainly does not have property value."

Zhang Ming-kai believes that online users can not
only use different equipment and skins in the game
to meet their spiritual needs, but also improve their
experience and level and upgrade their game equip-
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ment by «fighting monsters»."' The author believes
that players obtain advanced game equipment by
«fighting monsters». Although they do not pay con-
sideration, they spend a lot of time and energy. The
virtual goods can be transferred in the trading mar-
ket, have correspondence with real money, and still
have property value.

Virtual objects without property value. Such vir-
tual objects are virtual objects designed and gener-
ated by game developers and not yet sold, as well as
ordinary virtual objects that can be obtained by net-
work users without investing money through specific
game mechanisms. First, virtual objects designed and
generated by network operators can be continuously
obtained through technical means. The virtual objects
are just a kind of code, which have no property value
and can only be protected as data.

When a crime actor takes advantage of the loop-
holes of the network game platform to steal the vir-
tual objects designed and generated by the network
game platform, he should be punished as a computer
crime. Second, ordinary virtual objects given free
by network operators or obtained by network users
through special mechanisms such as «fighting mon-
sters» and passing levels, have no property value.
For example, the gun that can be obtained without
recharged points in the «Peace Elite» and the Maserati
skin that can be obtained only after recharged a large
number of points through a lottery, the former be-
longs to virtual objects without property value, while
the latter belongs to virtual objects with property
value. Virtual objects set by network operators to be
obtainable or deliberately destroyed each other mean
that the virtual objects have no property attributes
and should not be included in the category of «virtual
property of goods». For example, the stealing of veg-
etables in QQ farm. Virtual goods without property
value should not be identified as «virtual property of
goods», but can be protected as data.

3. Criminal Protection Paths
for Virtual Property

Virtual property has both data attributes and prop-
erty attributes. The illegal acquisition of virtual
property should be recognized as a property crime
according to the property attributes of virtual prop-
erty; according to the data attributes of virtual prop-
erty, it should be recognized as a crime of illegal
acquisition of computer information system data. It
is limited to adopt a data protection path for virtual
property according to the physical attributes of vir-
tual property, and a property protection path should
be adopted according to the essential attributes of
virtual property.

10 See: Ouyang Ben-gi. The Protection of Virtual Property in Criminal Law [J] // Political Science and Law. 2019 (9). P. 43.
"' See: Zhang Ming-kai. Criminal Law (Part 2). Beijing : Law Press, 2021. P. 1218.
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3.1. Limitations of the data protection path

The Research Opinions of the Supreme People’s
Court on the Question of How to Qualify the Prof-
its from Illegal Sales of Game Coins Stolen by Using
Computers Clearly point out that the legal attribute
of virtual property is data of computer information
system, virtual property is essentially electromagnet-
ic record data, not property in the sense of criminal
law, and only the data attribute of virtual property
is recognized. As the property stored in the form of
electronic data on computer hardware media such
as hard disk, the data attribute of virtual property is
physical attribute. However, there are certain limita-
tions in identifying the illegal acquisition of virtual
property as the crime of illegal acquisition of comput-
er information system data according to the physical
attribute of virtual property.

After the crime of illegally obtaining data of com-
puter information system was added in the Amend-
ment to the Criminal Law (VII) in 2009, the court
tended to regulate the behavior of illegally obtaining
virtual property by the crime of illegally obtaining
data of computer information system, but the procu-
ratorate and the defense had different opinions on the
qualitative determination of the behavior of illegally
obtaining virtual property. First, in the case of Yang
Guo-hui’s illegally obtaining data of computer infor-
mation system, Yang Guo-hui used the loopholes in
the recharge system of the Apple client mobile games
«Big Master» and «Renjiang» developed and operated
by Beijing Play Crab Technology Co, and recharged
the above two game accounts of others repeatedly
without actually paying money."

The prosecution filed a public prosecution for the
crime of destroying computer information system;
the defense denied the charges on the grounds that
the defendant only invaded the computer system op-
erated by the victim unit and did not destroy the data
of computer information system; the plaintiff in the
incidental civil action believed that the defendant’s
behavior belonged to the theft of secretly stealing
other people’s property, and should be investigated
for criminal responsibility for the crime of theft. The
court adopted the defense’s view that the data of com-
puter information system illegally obtained by the
defendant was only a virtual service, not real property
and its market value could not be calculated, and then
denied that the defendant’s behavior constituted the
crime of theft, which had certain limitations.

Second, in the case of Hong Wei-feng’s illegal ac-
cess to computer information system data, Hong Wei-
feng used the «platinum remote control software»
purchased online to steal the account and password

@

registered by Gong in the game center of Cixi City,
and steal the «silver» of more than 980 million in
Gong’s account.” The prosecution prosecuted the
case for theft, and the defense denied the case on the
grounds that the virtual property was a debt rather
than a property right, and the value of the virtual
property could not be determined. The court believed
that players could obtain virtual property by purchas-
ing or investing time and energy in online upgrading,
and the value of the latter property could not be de-
termined. The evidence on file in this case could not
prove that Gong’s virtual property was obtained by
purchasing, and convict Gong of illegal acquisition of
computer information system data. In judicial adjudi-
cation, the illegal access to virtual property is usually
regulated by the property crime because of the un-
clear attributes of virtual property and the difficulty
in determining its value.

By analyzing the above judgment, the following
limitations exist in the judicial adjudication of regu-
lating the illegal acquisition of virtual property with
computer crimes: first, the attributes of virtual prop-
erty are multiple, and the property attribute cannot
be denied by the data attribute of virtual property.
There is still controversy between the theoretical and
practical circles on the legal attributes of virtual prop-
erty. Virtual property belongs to the property right,
creditor’s right, intellectual property or new property
right in the sense of civil law, which does not affect
the evaluation of virtual property as property in the
sense of criminal law; second, from the perspective of
legal interest protection, the criminal law stipulates
that the crime of illegally acquiring computer infor-
mation system data in the chapter of disturbing public
order, and the illegal acquisition of virtual property
will cause losses to the victim’s property, infringing on
private legal interests, so it is more reasonable to treat
it as a crime of property infringement; third, there are
limitations in opposing the illegal acquisition of virtu-
al property with property crimes on the grounds that
the value of virtual property is difficult to determine.

With the increasing types of virtual property, the
value of virtual property urgently needs to determine
the value determination standard of virtual proper-
ty combined with the specific situation in judicial
practice, so as to solve the problem of determining
the amount of illegal acquisition of virtual property.
Fourth, obtaining virtual property through a comput-
er is only one of the means, and the case of illegally
obtaining virtual property without using a comput-
er cannot be handled by computer crime. Fifth, the
crime actor’s illegal obtaining of virtual property will
not cause harm to the computer system or even make
it unable to operate.'* For example, if the first party

12 See: (2016] Jin Xing ChuNo. 1084 // URL: https://wenshu.court.gov.cn/ (accessed: 20 April 2023).
13 See: (2010) Yongci Xing Chu No. 1544 // URL: https://wenshu.court.gov.cn/ (accessed: 20 April 2023).
'“ See: Yao Wan-gin. Doctrinal Analysis of the Qualitative Behavior of Theft of Network Virtual Property [J] // Contemporary

Law Review. 2017 (4). P. 80.
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steals the second party’s Tiktok account and brushes
gifts for himself, the number of Tiktok coins in the
second party’s account decreases, but the second par-
ty can reset the password by the bound mobile phone
number to find the account, which will not affect the
normal operation of Tiktok.

In conclusion, the illegal acquisition of virtual
property is limited to be defined as the crime of ille-
gal acquisition of computer information system data
according to data attributes. It is more appropriate to
treat the illegal acquisition of virtual property as the
crime of stealing, fraud and other property invasion
crimes according to the means of the actor.

3.2. Rationality of the property protection path

Although virtual property is named with the word
virtual, it is still a property in nature, and the proper-
ty attribute is the essential attribute of virtual prop-
erty. Therefore, it is more reasonable to identify the
illegal acquisition of virtual property as a property
crime according to the essential attribute of virtual
property. In practice, the illegal acquisition of virtual
property is regarded as a property crime in many cas-
es: in the Ye Mian fraud case, Ye Mian pretended to
be an intermediary and forged false transfer records
to obtain Zhao Yang-jun’s trust and cheated her into a
street basketball game account. The People’s Court of
Fengman District, Jilin City, Jilin Province, ruled that
the case constituted a fraud." In the Liu Bao-lei theft
case, Liu Bao-lei used the anchor account obtained
during the broadcasting, and sent the yellow dia-
mond brush from Wang 1, Song and other accounts to
his account in the form of live broadcasting when the
anchor was not ready. The People’s Court of Lanshan
District, Linyi City, Shandong Province, ruled that
the case constituted a theft.' In the Liu and Gu theft
case, Liu privately logged into the Kuaishou accounts
of Chen, Wang 1, Wang 2, and Wang 3, and stole the
Kuaibi in the Kuaishou accounts of Liu, Chen, Wang
1, Wang 2, and Wang 3, by sending gifts to his own
Kuaishou account and the defendant Gu’s Kuaishou
account live, the People’s Court of Zhenxing District,
Dandong City, Liaoning Province, ruled that the case
constituted a theft."”

The behavior of illegally obtaining virtual property
is more reasonable to be treated as property crime:

First, before the issuance of the Amendment to
the Criminal Law (VII), in the case of Zeng Zhi-feng
and Yang Yi-nan, known as the first case of virtual
property, Zeng Zhifeng and Yang Yinan stole QQ ac-
counts and sold them for profit by breaking the pass-
word protection information of others’ QQ accounts.
Nansha District Procuratorate prosecuted the crime
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of theft, and Nansha District Court considered QQ
accounts as a code of communication tools, similar
to email, so it denied that virtual property had prop-
erty attributes, and judged Zeng Zhifeng and Yang
Yinan to constitute the crime of infringing upon the
freedom of communication.' There are two opinions
on whether QQ accounts have property attributes:

(1) one positive view thinks that QQ accounts
have property attributes and can be the object of
property crimes. QQ users have the possibility of
managing, transferring and property value of QQ
accounts, which conform to the general character-
istics of property. QQ accounts are the product of
the development of digital society, and property in
the sense of criminal law cannot be limited to the
enumeration provisions of the provisions, but should
conform to social development and be expanded to
explain within the scope of reasonable and legal;

(2) the other negative view thinks that QQ ac-
counts are property in the sense of civil law, not prop-
erty in the sense of criminal law, and cannot be the
object of property crimes. There is a great controversy
on whether QQ account has value and how to cal-
culate its value, and explaining QQ account as the
object of property crime is analogical explanation.
The author thinks that, from the perspective of adher-
ing to the consistency of criminal law and civil law,
the property attribute of virtual property cannot be
completely denied because of the existence or non-ex-
istence of virtual property value and the calculation
standard, and there is a great controversy on whether
QQ account has value and how to calculate its value,
and explaining QQ account as the object of property
crime is analogical explanation. The author thinks
that, from the perspective of adhering to the consist-
ency of criminal law and civil law, the property attrib-
ute of virtual property cannot be completely denied
because of the existence or non-existence of virtual
property value and the calculation standard, and it is
necessary to explain virtual property according to the
essence of criminal doctrine. As account type virtual
property, ordinary QQ account is essentially personal
information and does not have property value. Af-
ter the crime of illegally obtaining data of computer
information system is added in the Amendment to
the Criminal Law (VII), it is more reasonable to take
ordinary QQ account as data protection.

Second, in Meng Dong’s theft case, Meng Dong
used hacking technology to steal the account and
password of Maoli Company to log in the online re-
charge system of Tencent and Netease, and He Likang
broke into the online recharge system to steal Q coins
and game point cards, and Meng Dong sold the stolen

'S See: (2021) Ji Xing Chu No. 278 // URL: https://wenshu.court.gov.cn/ (accessed: 20 April 2023).

16 See: (2021) Lu Xing Chu No. 1132 // URL: https://wenshu.court.gov.cn/ [accessed: 20 April 2023).

'7 See: (2021) Liao Xing Chu No. 272 // URL: https://wenshu.court.gov.cn/ (accessed: 20 April 2023).

'8 See: Chen Xing-liang and Zhang Jun. The People’s Court Criminal Guidance Case Judgment Digest (Vol. 2). Beijing :

Peking University Press, 2013. P. 730.
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virtual property at a low price. The People’s Court of
Huangpu District, Shanghai considered that Q coins
and game point cards were virtual currencies and
tickets issued by Tencent and Netease online, and
were virtual property in the network environment.
Q coins and game point cards were virtual property
obtained by Maoli Company with consideration pay-
ment, and had property value. Maoli Company had
property rights over virtual property, which should
be protected by criminal law. This case punished the
illegal acquisition of virtual property as theft, pro-
vided guidance for similar cases in judicial practice,
and had guiding significance for regulating the illegal
acquisition of virtual property as property infringe-
ment crime.

Third, in the case of Shen Xiaohang’s duty en-
croachment, the People’s Court of Shanghai Pudong
New Area considered that the essence of «Yuanbao»
was the electromagnetic record in the computer game
program. Shen Xiaohang took advantage of his posi-
tion to increase the number of game coins for others,
and was identified as the crime of illegally obtain-
ing data of the computer information system. The
Shanghai No. 1 Intermediate People’s Court changed
the sentence to the crime of duty encroachment. The
reasons are as follows:

(1) the property stipulated in Chinese law is not
limited to physical objects. The game coins exist in
the game system in the form of electromagnetism,
although they are incorporeal, they can still be in-
cluded in the concept of property mentioned above;

(2) the game operator has the possibility of man-
aging game coins;

(3) the game coins have the possibility of transfer,
each game coin system exists independently, and the
actor can exclude the possession of others and estab-
lish a new possession relationship;

(4) the game coins condense the human, material
and financial resources invested by the operator, and
have value;

(5) it is not appropriate to deny the property at-
tribute of the game coins controlled by the operator
on the grounds of replicability.” In this case, the first
instance court judged that it constituted the crime
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of illegally obtaining data of computer information
system. The second instance court changed the judg-
ment to the crime of theft on the grounds that game
coins, which are virtual property, conform to the
characteristics of property and can be used as the
object of property infringement crime. It is reason-
able to convict and punish the behavior of illegally
obtaining virtual property according to the essential
attributes of virtual property.

In conclusion, virtual property is not essential-
ly different from property in the traditional sense
of criminal law. The behavior of the actor obtaining
the password of others’ account by illegal means and
transferring or selling the virtual property in others’
account is in line with the criminal constitution of
property crime and should be punished as property
crime.

Conclusion

Virtual property is the product of digital society. With
the popularity of concepts such as Bitcoin, block-
chain, and metaverse in social life, the importance
of virtual property is further highlighted, and it has
become the object of criminal profit. The criminal law
protection of virtual property should be paid atten-
tion to by the academic and practical circles. The data
attribute of virtual property is the core difference
between virtual property and property in the tradi-
tional sense, but virtual property with management
possibility, transfer possibility, and property value is
still property in essence.

The interpretation of virtual property as property
does not exceed the national prediction possibility,
and is in line with the principle of legality of crime
and punishment. The act of illegally obtaining virtual
property damages the property interests of the vic-
tim, and infringes upon the private legal interests of
citizens to a certain extent. It is limited to define it as
computer crime, and it is more appropriate to treat it
as property crime such as theft and fraud according
to the means of the actor.
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Annomauus. B Kumae npogedena pepopma y20108H020 3aKoOHO0AMebCMBd, HANPA8IeHHAS HA
CO8epULeHCMB0BAHUE KOPNOPAMUBHO20 YNPABIEHUS U pellleHUe NPob.ieM, C8A3AHHBLX C POCMOM
gHympeHHell KOpnopamueHoli NPeCMyNHOCMU U NOBbIUEHHBIM PUCKOM BHEWHUX CAHKYUL. AHAU3
nokasazu, umo paboma no ykazaHHomy pepopmupos8aHuio y20J108H020 3AKOHOOAMEbCMBA Npused
K co30aHuro dusepcuPuUuUPO8aAHHOU ModeaU CMUMYAUPOBAHUS COOMI00EHUS Y20108H020 3AKOHO-
damenbcmed, MeXaHUaMda yes3KU UCNOTHEHUS. U HAKA3AHUSL C COBMECMHbIM HA030POM, A MaKyice
PA3UUHBLX cmaHOapmos Had3opa u uHcnekyuil. OOHako peopma makdice 8biABUIA NPOOIIEMbL 8
pezynupyemoli cepe. Hanpumep, mModesib CUMYAUPOBAHUS COOIH00EHUS Y20J108H020 3AKOHOOAMeb-
cmaa He umeem O0JIHCHOTL HAYUHOTL OCHOBbL U 518J151eMmcsl He0CMamouHo 006513amesbHOLL, MeXaHUu3M
Y8A3KU UCNOJIHEHUS U HAKA3AHUSL He00OCMAMOUHO OMUIAJCeH U NPO3PAaueH, a cmandapmsl Had30pa
U UHCNeKYUL CIUUUKOM HEOOHO3HAUHbL.

IIpoe0ds pedopMmy KOPNOpamMuUEHO20 Y20 108HO-NPABOBO20 KOMNAAEHCA, Mbl QONNCHBL C1e008AMb
Jl02UKe NpedomepauleHuUs KOpRopamueHslX HapyuweHuUll, 8 NOJHOIU Mepe Peanu3ys KOHUenyuo
CO8MECMHO20 YNPABIEHUS U COCPeOOMOUUBACL HA PehOPMUPOBAHUU KOPNOPAMUBHOILL 6U3HEC-MO-
desiu u BHympeHHell cmpykmypbt. B 6ydyuem ciedyem q0KaIU308amMb MeEXAHUM CIUMYAUPOBAHUS
c061100eHUS Y20/108H020 3AKOHOOAMeIbemad 8 chepe KOpnopamueHo20 KOMNIAeHCd, YCUAUMD 83d-
UMHOE NPUSHAHUE Pe3yIbMmamos paccMOmpeHUs 0esl 8 PAMKAX KOMILIAEHCd U YCMAHOo8UMb 0801iHOIL
cmandapm 02151 pazpabomku NIaHo8 KOMNIAeHCd U NPUEMOUHBLX NPOBEPOK.

Kntoueeste cioea: y20s108H0-npagogoti KOMNIAeHC, CO8MeCMHOe YNpasieHue, CmuMyibl 8 y20108-
HOM 3aKOHO0AMenbCmeae, NPOZPAMMblL KOMNIAeHcd, 83aumodelicmaue UCNOHEHUS U HAKA3AHUSL.
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Abstract. To promote good corporate governance and to cope with the complex situation of rising inter-
nal corporate crime and increased risk of external sanctions, China has carried out corporate criminal
compliance reform. Through a general review, it can be found that the criminal compliance reform
work of enterprises has established a diversified criminal incentive model, a mechanism for linking
execution and punishment with joint supervision, and different supervision and inspection standards.
However, it has also encountered controversial problems. For example, the criminal incentive model
lacks a reasonable basis and is insufficiently binding, the mechanism for linking the execution and
punishment is insufficiently smooth and transparent, and the supervision and inspection standards
are too ambiguous. In carrying out the reform of corporate criminal compliance, we should follow the
logic of preventing corporate violations, giving full play to the concept of collaborative governance,
and focusing on the compliance reform of the corporate business model and internal structure. In the
future, we should localize the criminal incentive mechanism for corporate compliance, strengthen the
mutual recognition of the results of case processing in compliance, and set up a dual standard for the
formulation of compliance plans and acceptance inspections.

Keywords: criminal compliance; collaborative governance; criminal incentives; compliance programs;

execution-penalty interface

In recent years, foreign compliance concepts and
related systems have received extensive attention
in China’s theoretical and practical circles due to
their unique corporate governance functions. The
introduction of the concept of criminal compliance
has made the criminal liability of enterprises associ-
ated with the issue of compliant operation, and the
compliance mechanism driven by criminal incentives
has become an important means for enterprises to
prevent the occurrence of illegal behavior and reduce
legal risks.

On the whole, the reform of corporate criminal
compliance in China, although relatively late com-
pared to that in Western countries, has developed
rapidly. In the pilot work, each procuratorate flexibly
explored options according to the different conditions
of the cases and accumulated much experience, and
the reform work achieved excellent results. Of course,
constrained by lack of experience, norms and other
factors, some controversial issues also appeared in the
process of the pilot reform. At present, the reform of
corporate criminal compliance has entered a critical
period of comprehensive advancement in China, so it
is necessary to review the institutional achievements
and problems in the reform process as a whole and to
look forward to the path of deepening the reform of
corporate criminal compliance in China in the future
on the basis of the clear logic of the reform.

I. A Holistic Review of Corporate
Criminal Compliance Reform Efforts

At a time when it is emphasized that the rule of law
should be adhered to in all respects and that the
construction of China under the rule of law should
be promoted, the pilot work of criminal compliance

reform for enterprises is of great significance. The
exploration of criminal compliance reform is not
only based on the domestic implementation of the
«Six Stabilizers and Six Guarantees» policy and the
requirement to curb corporate crime in order to im-
prove the modern enterprise system with Chinese
characteristics but also an objective need for enter-
prises to build up a compliance mechanism to coun-
teract the risk of external sanctions. At present, Chi-
na’s criminal compliance reform has achieved a series
of institutional results.

(i) Core mechanisms: diversified criminal
incentive models

According to the annual work report of the Su-
preme People’s Procuratorate, since the launch of
the pilot enterprise compliance reform in 2020, the
procuratorial organs have handled 5,150 enterprise
compliance cases, and 1,498 enterprises and 3,051
responsible persons have avoided criminal sanctions
and regained a new life due to criminal compliance.’
In the course of the pilot reform, some classic cas-
es with both legal and social effects have emerged.
To date, the Supreme Prosecutor has released four
batches of 20 typical cases of enterprise compliance
reform pilots, and various localities have interpreted
and publicized cases of typical significance in their
prosecutorial work. Examining compliance cases in
practice from a macroscopic perspective, it can be
found that the mode of granting criminal incentives
in China presents a state of diversified coexistence,
specifically including the following three kinds.

1. «Discretionary non-prosecution +
prosecutorial recommendation» model
The first batch of reform pilot typical cases includes
the «Xintai City J company and other construction

' See: Report on the Work of the Supreme People’s Procuratorate [First Session of the 14th National People’s Congress,
Zhang Jun March 7, 2023, on the official website of the Supreme People’s Procuratorate // URL: https://www.spp.gov.cn/
spp/gzbg/202303/t20230317_608767.shtml, June 27, 2023 (accessed: on June 27, 2023).
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enterprises collusive bidding series of cases». In these
cases, the procuratorial organs conducted their own
supplementary investigation and on-site visit inves-
tigation of J company and six other companies and
made a decision not to prosecute. Moreover, it is rec-
ommended that the administrative department pun-
ish enterprises and required the enterprises involved
in the case to carry out compliance building.

This case is a typical example of this model, and
its basic operation logic is as follows: the procurato-
rial authorities first identify the real situation of the
case and combine it with the actual situation of the
enterprise’s development prospect, make a discretion-
ary non-prosecution decision within the framework
of the existing provisions of the Criminal Procedure
Law, and then request the enterprises involved to
carry out compliance construction and the competent
departments to impose corresponding administrative
penalties by the procuratorial recommendations.

Under this model, the procuratorial authorities
are more concerned with whether the enterprise’s
management system and internal structure meet the
compliance requirements for crime prevention rath-
er than simply pursuing the outcome of the case. If
problems are found in the enterprise’s governance
system, the enterprise is urged to take compliance
measures by means of prosecutorial recommenda-
tions, which are made at the same time as the deci-
sion not to prosecute.

This is essentially a situation in which «the enter-
prise implements a compliance program in exchange
for the relative non-prosecution of the situation,
which makes non-prosecution a major incentive for
the enterprise to establish a compliance system.»”
The shortcoming of this model is that even though
the prosecutorial recommendation can form a certain
binding force on enterprises by informing admin-
istrative authorities, self-regulatory organizations,
and reporting to the National People’s Congress, the
Discipline Inspection Commission, and other subjects,
reflecting the value of collaborative governance, its
coercive power is still slightly insufficient compared
to other incentives for criminal compliance.

Enterprises may, after receiving a decision not to
prosecute, engage in formal «pseudocompliance» or
even «noncompliance», continuing to retain space for
the growth of illegal and criminal behavior.

2. «Deferred prosecution + compliance
rectification» (conditional non-
prosecution) model

The conditional non-prosecution model of China’s
corporate criminal compliance reform has achieved
some of the important results. This model is attribut-
ed to the pilot work of the mainstream form of crimi-
nal incentives given to enterprises and represents the

next stage of the work of the procuratorial organ’s
focus. In the first batch of typical cases,” Zhangjia-
gang L Company, Zhang Moujia and other environ-
mental pollution cases ‘, and in the second batch of
typical cases, ‘ Yinan County, Shandong Y Company,
Yao Maoming City and other collusion bidding cases *
and other typical cases show the model of conditional
non-prosecution.

The logic of this model lies in the following: first,
the procuratorial authorities carry out a comprehen-
sive review and assessment based on factors such
as whether the enterprise pleads guilty and admits
punishment, its ability and willingness to carry out
compliance rectification, and the facts of the crime
to decide whether or not to give the enterprise the
opportunity to carry out compliance construction.

Second, on the basis of the decision to carry out
compliance supervision procedures, the enterprise
involved in the case signs a supervision agreement
with the procuratorial authorities. The fulfillment
of the regulatory agreement by the enterprise is the
key to the subsequent decision by the procuratorial
authorities to prosecute or not. Again, the procurato-
rial authorities, within the framework of the existing
review and prosecution period, set a certain compli-
ance supervision period.

During the supervision period, the relevant com-
pliance supervisor makes regular reports to the
procuratorial authorities on the enterprises’ rectifi-
cation situation. Finally, before the expiration of the
examination period, the procuratorial authorities
review the fulfillment of the compliance agreement
and ultimately make a decision not to prosecute if it
passes the acceptance assessment, or vice versa. In
fact, the United States of America’s pretrial transfer
agreement, the United Kingdom’s deferred prosecu-
tion system and China’s conditional non-prosecution
model have the same flavor, belonging to the Western
experience in our country’s «classic reproduction».

This mode of conditional non-prosecution,
through deferring prosecution and allowing the en-
tity’s results to determine the final non-prosecution,
acts as a double incentive for the enterprise to carry
out compliance measures. This can effectively dis-
mantle the undesirable mechanism of induced crime
and prevent the «ripple effect» caused by other social
problems.

However, this model cannot always be applied.
First, the scope of application of cases in the current
system of conditional non-prosecution does not in-
clude enterprise compliance cases, so the current ap-
plication of this model lacks normative legitimacy.
Second, the compliance rectification of enterpris-
es in this model is actually a kind of ex post facto
compliance. Some scholars have pointed out that ex
post facto compliance can affect liability but cannot

2 See: Chen Ruihua. Compliance Incentive Models in Criminal Proceedings // China Law Journal Vol. 6. No. 6. 2020.

P. 225—244.

HOHKuP



LIaH XaoseH, Jly Li3bin

0630p 1 NepCneKTMBbI PeGOPMbI YrON0BHO-NPABOBOr0 KOMNAAEHCA Ha KMTAICKUX NPEANpUATUSX

block the illegality of the behavior itself. In criminal
law that does not take compliance rectification as the
sentencing circumstance or illegal deterrent reason,
the procuratorate’s «conditional non-prosecution» of
felonies is suspected of overstepping the principle of
the law of crime and punishment.’

3. «Prosecution + Sentencing
Recommendation» model

When an enterprise fails to pass the acceptance as-
sessment of compliance rectification, the procuratori-
al authorities file a public prosecution with the court
but generally make a sentencing recommendation
based on a guilty plea. In practice, there have also
been cases where the procuratorial authorities, after
recognizing the enterprise’s development prospects,
social contributions and conditions for compliance
rectification, still filed a public prosecution with the
court due to the more serious circumstances of the
enterprise’s criminal conduct and, at the same time,
made a sentencing recommendation. This model was
adopted in the first batch of typical cases of the Su-
preme Prosecutor’s Office in the case of «Shanghai
Company A, Company B and Guan Moumou’s Case of
Unauthorized VAT Special Invoice». From the view-
point of the pilot reform, the procuratorial authorities
in this model are also not «handling cases for the sake
of handling cases».

Even if the enterprises involved in the case are
prosecuted or have carried out compliance rectifica-
tion before prosecution, the procuratorial authorities
still carry out continuous supervision and attention to
the compliance construction work of the enterprises
involved in the case through procuratorial recommen-
dations and other tools. The prosecuting authorities
likewise continue to supervise the compliance build-
ing work of the enterprises involved through tools
such as prosecutorial recommendations. From this
point of view, this model is conducive to ensuring
that enterprises complete their «decriminalization
reform» as much as possible.

(ii) Multidimensional dispute resolution:
a mechanism for the convergence

of enforcement and criminal justice

in the context of joint supervision

and control

At present, most types of corporate crimes in Chi-
na are administrative crimes. Based on the premise

that the establishment of a criminal offence for ad-
ministrative offenders requires the constitution of
an administrative offence as a basic prerequisite, the
reform of corporate criminal compliance inevitably
involves cooperation between the administrative au-
thorities and the judiciary. Officials from the Supreme
Prosecutor’s Office have pointed out that the study of
corporate compliance incentives should include both
criminal and administrative incentives and that the
two incentives must be combined.*

In the situation in the pilot enterprise criminal com-
pliance reform, the current construction of the mech-
anism for the convergence of execution and punish-
ment is mainly reflected in the following three stages.

1. Compliance initiation phase

From the viewpoint of the working practice of
enterprise criminal compliance reform, the basis for
the procuratorial authorities to decide whether to
carry out compliance work depends largely on field
visits, investigations and related reviews, in which the
procuratorial authorities usually listen to the opinions
of the administrative authorities on the business sit-
uation and development prospects of the enterprise
and decide whether to give the enterprise the oppor-
tunity to carry out compliance and rectification in
conjunction with the other facts of the case, and the
mechanism of convergence between the execution
of punishment and execution has been presented in
this context. The mechanism of convergence between
execution and punishment is also presented here.
However, some scholars have pointed out that pres-
sure from the local party and government depart-
ments is likely to lead to the dilemma of «selective
law enforcement» in this phase of the convergence
mechanism. In this situation, some enterprises that
do not have the conditions for compliance are given
the opportunity to rectify the situation, while those
that do have the conditions for compliance are ex-
cluded, which ultimately affects the credibility of the
pilot reform work.’

2. Assessment and acceptance phase

In the process of compliance rectification by enter-
prises, the judicial authorities cannot do without the
help of administrative authorities. According to the
provisions of the Guidelines on Third-Party Super-
vision and Assessment, the management committee
of the third-party mechanism for coordinating the
formulation of acceptance criteria for compliance
inspection and assessment is actually formed by the

% See: Liu Yanhong, The Criminal Law Doctrinal Roots of Corporate Compliance Non-Prosecution Reform // Chinese Journal

of Criminal Law. Vol. 1. No. 1. 2022. P. 107—123.

“ See: Compliance Building and Crime Governance Summit Held in Beijing, in Rule of Law // URL: http://epaper.legaldaily.
com.cn/fzrb/content/20210623/Articel09002GN.htm (accessed: June 27, 2023).

5 See: LiYuhua and Li Huachen. The Starting Conditions of the Compliance Nonprosecution Examination Procedure —
Taking the Supreme Prosecutor’s Typical Case of Corporate Compliance as a Sample // Journal of the University of
Science and Technology of Beijing : Social Science Edition. 2022. No. 5. P. 563—570.
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Supreme Prosecutor in conjunction with other admin-
istrative organs, such as the State-owned Assets Su-
pervision and Administration Commission (SASAC),
the Ministry of Finance and the State Administration
of Taxation.

Moreover, the third-party mechanism’s manage-
ment committee and the mechanism of joint meetings
in the pilot areas are set up by the local People’s Proc-
uratorates, the finance departments, the Federation
of Industry and Commerce and other administrative
organs. In addition, in accordance with the require-
ments of the Administrative Measures for the Selec-
tion of Professionals for the Third-Party Supervision
and Evaluation Mechanism for Compliance of Enter-
prises Involved in Cases (for Trial Implementation),
persons with specialized knowledge in governmental
departments may be selected and identified as pro-
fessionals of the third-party mechanism or may par-
ticipate in the third-party organization and its work
on the basis of invitations and assignments.

3. Follow-up penalty phase

It should be made clear that the fact that an en-
terprise has passed a compliance assessment and
acceptance means that it is no longer criminally lia-
ble, but it does not mean that it is also exempt from
administrative liability. Regardless of the compliance
model adopted by the judiciary, it usually issues a
procuratorial recommendation to the administrative
authorities after granting criminal incentives to the
enterprise, requesting that the enterprise in ques-
tion be subjected to administrative penalties and thus
realizing the connection between the criminal and
administrative mechanisms.

Under special circumstances, the procuratorial au-
thorities also issue procuratorial recommendations on
industry governance issues, with a view to achieving
the effect of «dealing with one case and governing
one area» through typical cases. For example, in the
second batch of typical cases, in the case of the smug-
gling of ordinary goods by Shenzhen X Company, the
procuratorial authorities made recommendations to
the Customs Department on regulatory loopholes,
underreporting of prices and other general problems
in the industry, which were eventually adopted.

(iii) The dimension of effectiveness: very
different standards of regulatory scrutiny

To prevent the occurrence of «paper compliance» and
«false compliance» by enterprises involved in cases,
the procuratorial authorities have paid particular
attention to the supervision and inspection criteria
for compliance programs in the pilot reform work. Of
course, although the central authorities and various

localities have explored the formulation of compli-
ance plans, the assessment and acceptance of the
effectiveness of corrective actions, and the duration
of inspections, the elements of the specific standards
are still vague, and no uniform practice has been de-
veloped.

1. Compliance program development
and acceptance issues

As early as 2018, China successively issued norma-
tive documents such as the Guidelines for Compliance
Management of Central Enterprises (for Trial Imple-
mentation), the Guidelines for Compliance Manage-
ment of Enterprises’ Overseas Operations, and the
Guidelines for Compliance Management Systems,
which were initially designed to provide normative
guidance for enterprises to formulate compliance
programs and establish compliance mechanisms to
prevent the risk of transnational sanction. In terms
of their characteristics, some scholars have pointed
out that the documents at this time only reflect the
color of industry advocacy and do not have a man-
datory effect, nor do they promote the construction
of corporate compliance programs through criminal
incentives.®

By the middle stage of the reform pilot, the Peo-
ple’s Procuratorates of the pilot localities had clari-
fied the important role of the compliance program
through a series of judicial cases, so that the fulfill-
ment of the compliance program by the enterprises
involved in the case had become an important refer-
ence for criminal incentives, such as non-prosecution
of compliance and sentencing recommendations.

Article 29 of the Implementing Rules of the Guide-
lines for Third Party Supervision and Evaluation
states that when reviewing compliance plans, third
party organizations should focus on the feasibility
of completing the plan, its operability and its effec-
tiveness in preventing already suspected or similar
illegal and criminal acts, covering the weaknesses
and obvious loopholes of the enterprise in the area of
compliance, and addressing other underlying matters
that need attention for review.

The Central Nine Article 5 of the Measures for
Compliance Construction, Evaluation and Review of
Enterprises Involved in Cases (for Trial Implemen-
tation) (hereinafter referred to as the Measures (for
Trial Implementation)) issued by the Central Govern-
ment and the ministries and commissions points out
that «a special compliance program should be able to
effectively prevent the recurrence of the same or simi-
lar illegal and criminal acts». However, in general, the
provisions of the document on the compliance pro-
gram are still general. The question of what specific
elements should be included in a compliance program
requires further study by the academic community.

¢ See: Zhang Zhong and Li Yino. Exploration of Criminal Compliance Programs for Enterprises in China // Jiangxi Social

Science. No. 1. 2023. P. 74—82.
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The issue of acceptance criteria is in fact closely
related to the compliance program, and the two are
«two sides of the same coin», with the compliance
program focusing on «access» and acceptance and
rectification focusing on «exit». In the pilot reform
work, according to the provisions of Article 14 of the
Measures (for Trial Implementation), the third-party
organization usually pays attention to the following
issues when carrying out acceptance: the disposition
of illegal and criminal acts; the reasonableness of the
configuration of the compliance management body
and organizational personnel; the construction of the
compliance mechanism and the status of guarantee;
the operation of the monitoring, reporting, inves-
tigation, processing and compliance performance
evaluation mechanisms; the formation of a culture
of compliance and the mechanism of continuous rec-
tification.

Article 15 also puts forward the requirements of
«special compliance» and «differentiated compliance»
based on the characteristics of the industry and dif-
ferent types of enterprises. According to the situation
in practice, the effectiveness standard of compliance
and rectification, which has gained more consensus,
can be expressed as «achieving the substantive effect
of preventing enterprises from committing crimes
again».”

2. The question of the duration of the mission

According to the explicit requirements in the
Guidelines on Third-Party Supervisory Assessment,
the third-party organization must determine the du-
ration of the compliance visit, and the enterprises
involved in the case have to carry out compliance
rectification and undergo inspection and assessment
within the inspection period. Therefore, the issue of
the inspection period is directly related to the ful-
fillment of the enterprise’s compliance program and
the extent of the enterprise’s rehabilitation by de-
criminalization and ultimately affects the outcome
of the entity’s treatment. In the current pilot reform,
the compliance inspection period is usually set at the
stage of examination and prosecution.

However, according to the current law, the procu-
ratorial authorities should make a decision on wheth-
er to prosecute or not within one month, which can
be extended for fifteen days in major and complex
cases, so compliance inspection encounters obstacles
at the normative level. In practice, the procuratorial
authorities in the pilot areas are seeking «the longest
possible inspection period in the gaps of the crimi-
nal procedure» to create time conditions for effective

compliance supervision within the framework of the
legal provisions.®

Examining the typical cases issued by the Supreme
Prosecutor’s Office, the period for compliance rectifi-
cation was set at three months in most cases and one
year in some cases. From the perspective of normative
documents, the pilot locations also set unique inspec-
tion periods according to their own work practices.

For example, Liaoning Province has set an inspec-
tion period of 3—5 months in accordance with the
Opinions of the Liaoning Provincial People’s Procu-
ratorate and Ten Other Organs on the Establishment
of a Compliance Inspection System for Crime-Related
Enterprises, while Ningbo City, Zhejiang Province,
has set an inspection period of 6-12 months through
the Opinions on the Establishment of a Compliance
Inspection System for Crime-Related Enterprises,
etc. It should be noted that although the procurato-
rial authorities have already extended the period of
compliance inspection as much as possible by return-
ing the case for remedial investigation and recom-
mending the suspension of the trial, etc., the period
of compliance inspection set up in the pilot reform in
our country is still relatively short from the point of
view of comparative law. At present, China’s compli-
ance rectification affects the large enterprises as well
as small and micro private enterprises, but with the
deepening of the reform, there will be more and more
large enterprises with complex governance structures
and complex causes of crime will be included in the
applicable objects of compliance rectification. At pres-
ent, the compliance inspection period of 3 months to
1 year can not guarantee the complete rectification
of the enterprise, and there is no basis for setting a
long period of inspection. In this regard, the practical
and theoretical communities should carry out further
research and propose countermeasures to ensure the
legality of the compliance inspection period.

I1. Contingent logic for the development
of corporate criminal compliance reforms

In the practice of reforming corporate criminal
compliance, on the one hand, individual procuratorial
organs have been afraid to liberalize their criminal
compliance work. On the other hand, the handling of
individual cases is «contrary to the original intent of
corporate criminal compliance and has not realized
its due social value.»’ Therefore, it is necessary to
rationalize the logic of corporate criminal compliance
reform pilots.

7 See: Li Lanying. Entry and Acceptance Criteria for Criminal Compliance Review of Enterprises Involved in Cases //

Politics and Law Series. No. 2. 2023. P. 100—112.

8 See: Chen Ruihua. Research on Corporate Compliance Non-Prosecution System // Chinese Journal of Criminal Law.

Vol. 1. No. 1. 2021. P. 78—96.

? See: Fu Chuanjun. Three Fundamental Issues of Criminal Compliance of Enterprises in China // Journal of Fujian Police

College. No. 2. 2023. P. 74—83.
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(i) Preventing corporate offenses
as a core orientation

One of the basic requirements for the normal
functioning of the modern enterprise system is that
enterprises be able to consciously comply with the
law. However, according to the logic of the market
economy, it is unrealistic to expect enterprises to con-
sciously abide by the law without the aid of any ex-
ternal system. The reason is that the market economy
objectively leads market subjects to be profit-seeking
and competitive. Given these characteristics and the
diversified interests and values of the subjects, it is
not possible for different enterprises to evaluate their
interests in the same way, and it is entirely possible
for enterprises to violate the law in order to pursue
their interests.

Therefore, preventing enterprises from violating
the law is the core orientation that must be adhered
to in the pilot work of criminal compliance reform.
On the one hand, criminal compliance has a stronger
preventive nature than the traditional compliance
model. Traditional corporate compliance favors bear-
ing civil and administrative liability to promote the
construction of a corporate compliance system, but
its effectiveness in preventing illegal and criminal
behavior is not satisfactory, failing to effectively meet
the expectations of the public."

Therefore, the future pilot work of corporate
criminal compliance reform should explore more di-
versified criminal incentives to promote corporate
compliance and prevent illegal and criminal behavior.
On the other hand, it is also necessary to promote the
updating of criminal law concepts as soon as possible
with criminal compliance reform. At present, China’s
criminal law lacks a preventive mechanism for cor-
porate crimes, and its deterrent effect is insufficient.
Specifically, the provisions of articles 30 and 31 of the
current Criminal Law are still based on the traditional
deterrent and retribution functions of punishment,
without focusing on the guidance and incentive func-
tions for enterprises.

In fact, from the experience of long-term judicial
practice, the lack of enterprise management system
and internal organizational structure may be the in-
centive to commit crimes. The legislative method that
only pays attention to punishment and ignores trans-
formation has been unable to meet the actual needs
of corporate governance : if the business model that
induces corporate crime is not reorganized, even if
the enterprise is sentenced to a severe penalty, it is
difficult to guarantee its future compliance with the

law ; without fundamental changes in the organiza-
tional structure within the enterprise, it is difficult
to prevent the recurrence of illegal and criminal acts
even if new managers are replaced.

It can be seen that the future criminal compliance
reform must guide the concept of corporate crime
governance from «punishment» to «prevention,»
and strive to help enterprises identify and effective-
ly avoid illegal and criminal acts in a timely man-
ner, so as to enhance the effectiveness of corporate
crime governance from the perspective of prevention.
Without fundamental changes to the internal organ-
izational structure of the enterprise, it is difficult to
prevent the recurrence of illegal and criminal acts
even if managers are replaced."

It can be seen that future criminal compliance
reforms must guide the concept of corporate crime
management from a «punitive» to a «preventive»
transformation, strive to help enterprises identify
and effectively prevent criminal behavior in a timely
manner and enhance the effectiveness of corporate
crime management from a preventive perspective.

(ii) Full utilization of the concept

of collaborative governance

The governance of modern society has entered a new
stage of development. With the advent of the risk
society, various social problems have ceased to be
characterized by the point-like distribution of the
past but are spread over a large area in various fields,
affecting all parties, and no one can remain removed
from the situation. Moreover, the causes of social
problems are the result of a variety of superimposed
and interacting factors."

This also means that the practice of relying only
on a single subject to resolve conflicts can no longer
achieve effective governance and alleviate social con-
flicts. The causes of corporate crime are not limited to
a single factor. In fact, the development characteris-
tics of the market economy, the overall management
system and internal organizational structure of the
enterprise, the defects of the governance method,
operators’ weak awareness of the rule of law, and
other factors are important reasons for the occurrence
of corporate crime. In the face of corporate crime, if
the enterprise as a party is excluded from the scope
of the main body of governance, it will not only pay
high governance costs but also present insufficiently
effective governance.

Therefore, criminal compliance reform work must
give full play to the concept of coordinated govern-
ance, absorb the participation of more subjects and

10 See: Kailin Chen. Exploring the Operation Logic of Criminal Compliance and Localization Progress // Liaoning Public
Security and Judicial Management Cadre College Journal. No. 2. 2023. P. 15—21.

"' See: Chen Ruihua. Effective Governance of Unit Crimes — Theoretical Analysis of Major Unit Crime Cases Handled in
Separate Cases // Journal of East China University of Political Science and Law. No. 6. 2022. P. 6—22.

12 See: Jiang Bixin and Wang Hongxia. On the Modern Social Governance Pattern — The Implications, Foundations and
Keys of Co-Construction and Sharing // Journal of Laws. Vol. 2. 2019. P. 52—60+140.
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achieve effective articulation. In the short term, the
focus should be on improving the criminal compli-
ance mechanism for the convergence of execution
and punishment. At present, the reform pilot’s new
two-system model of «procuratorial recommenda-
tion» and «conditional non-prosecution» represents
the concept of coordinated governance in the field of
crime governance.

As an example of the procuratorial recommenda-
tion model, if the enterprise in question refuses to
rectify the situation without justifiable reasons or if
the rectification is not in place, according to the pro-
visions of Article 25 of the «Provisions on the Work
of Procuratorial Recommendations of the People’s
Procuratorate», the procuratorial organ can report
the case to the higher-level people’s procuratorate,
notify the self-regulatory organization of the indus-
try to which the enterprise in question belongs or
the administrative department in charge of the case,
and even report to the Party committee at same lev-
el, the government, the National People’s Congress,
and disciplinary inspection and supervisory organs,
if necessary.

This multibody participation can produce intangi-
ble coercive force on the enterprises involved in the
case, effectively curbing «noncompliance» and «false
compliance». For the mode of conditional non-pros-
ecution, the focus of the procuratorial authorities is
not on the pursuit of «punishment» and «retribution»
but on the primary goal of crime prevention and the
criminal incentive to promote the establishment of
an effective compliance system. Through consulta-
tion with the enterprises involved in the case and the
«intermediate tool» of conditional non-prosecution,
the procuratorial authorities have realized the exten-
sion of their functions, and in the stage of reviewing
and prosecuting, they have fulfilled the function of
crime prevention that should be realized only in the
stage of execution of penalties, which highlights the
concept of «building and sharing» of collaborative
governance. This highlights the concept of coordi-
nated governance.

(iii) Focusing on the compliance reform
of the business model and internal
structure of enterprises

At present, administrative offenders are the hard-
est hit by the criminal risk of enterprises. This is be-
cause, compared with traditional natural offenders,
the social hazards of administrative offenders are
not very intuitive, and a large number of enterprises
frequently «step on mines» due to their profit-seek-

ing nature and ignorance of legal provisions. In the
complex business field, many business activities en-
gaged in by enterprises are actually risky activities
that constantly travel between illegal and legal. The
risk of violating criminal law can drag enterprises into
the abyss of crime at any time.

Once a company commits a crime, it will be sub-
ject to the criminal sanction of «stigmatization» of
the brand, and its future development will probably
come to an end. Based on the «ripple effect», crimi-
nal sanctions on enterprises have consequences for
employees, customers, partners and other subjects,
intensifying social conflicts and affecting the stability
of economic development.®

In short, the risk of criminal law brings the expan-
sion of administrative crime and the consequences
of the ripple effect, so that the traditional sense of
ignoring prevention and the general emphasis on con-
scientious compliance with the law of the integrated
business model is difficult to maintain. In this context,
China’s future enterprise criminal compliance reform
must pay more attention to promoting the enterprise
to realize the business model of compliance transfor-
mation so that it can carry out self-inspection, self-in-
vestigation and even active notification of the work
with the help of the compliance management system
to reduce the probability of violating criminal law or
striving for leniency of the judicial organs.

Another focus of attention for future corporate
criminal compliance reform should be on the gov-
ernance structure of enterprises. The «director-su-
pervisor» type of corporate governance structure
currently prevailing in China is not satisfactory in
terms of crime prevention. Some scholars have point-
ed out that due to the backwardness of the pattern,
discourse and thinking caused by historical condi-
tions, the power of China’s companies is held not by
the directors and executives but by the controlling
shareholders or actual controllers, the degree of pow-
er separation is insufficient, and the level of organi-
zation is relatively low."*

This has led to the functional alienation of the cor-
porate governance structure and the lack of checks
and balances and supervision of the exercise of power
by the controlling shareholders and actual control-
lers, which has provided the soil for the creation of
corporate crimes. For example, the crime regarding
the controlling shareholders and related parties in
the case of Cody Dairy was due to a certain extent
to the lack of constraints on the exercise of power
and nontransparency in its internal decision-making
procedures, which led to violations of guarantees, the

'3 See: Chen Ruihua. Eight Controversial Issues in Corporate Compliance Non-Prosecution Reform // China Law Review

2021. No. 4. P. 1=29.

' See: Deng Feng. The Origin of Corporate Compliance and the Institutional Limitations in China // Comparative Law

Studies. Vol. 1. No. 1. 2020. P. 34—45.

'S See: SEC Notifies 20 Typical lllegal Cases in 2021, Financial Falsification Becomes ‘Hardest Hit’, on People’s Daily Online //
URL: http://finance.people.com.cn/n1/2022/0402/c1004-32390776.html (accessed: June 26, 2023).
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misappropriation of funds and other illegal acts."
Current criminal compliance reforms have made it an
important acceptance indicator whether an enterprise
has implemented the «top-level commitment princi-
ple» and adjusted its internal governance structure to
achieve «decriminalization», and changes in the gov-
ernance structure have become an important aspect
of the enterprise system for correcting mistakes.'®

As the reform continues, it is even possible to con-
sider adding the role of chief compliance officer to the
traditional power structure of «directors, supervisors
and senior management» of an enterprise to incorpo-
rate the concept of compliance into the day-to-day
operation of the enterprise by changing the internal
structure.

II1. The Future Outlook for Corporate
Criminal Compliance Reform Efforts

On the basis of an overall examination of the institu-
tional achievements and controversial issues in Chi-
na’s current corporate criminal compliance reform
efforts and a clear understanding of the contingent
logic that should be followed in future corporate
criminal compliance reform efforts, we can look for-
ward to promoting the establishment of a corporate
criminal compliance system that meets the actual
national conditions and has Chinese characteristics.

(i) Localization of criminal incentives
for compliance

As mentioned above, the corporate criminal com-
pliance system has been imported into China. There-
fore, it must be localized and adjusted according to
the actual situation in China; otherwise, the reform
of corporate criminal compliance will lose the vitality
of sustainable development. Western countries have
long adhered to the «spare the enterprise, severely
punish the responsible person» compliance system,"’
but this concept is not in line with the actual situation
of China’s corporate crime.

The main body of China’s enterprise crime is small
and micro private enterprises; their internal govern-
ance structure is not sound, and the family culture
makes the phenomenon of personal and corporate
personality very serious. In this case, entrepreneurs
and the fate of the enterprise are actually tied to an
individual, which is a general copy of the «severe
punishment of the responsible person» concept. The

ultimate result is that the entrepreneur’s jailing is the
same as the announcement of the «death penalty» for
the enterprise’s development prospects, and criminal
compliance and the original intention and value logic
of criminal compliance reform are undermined.

Therefore, most of the procuratorial organs in the
pilot enterprise compliance reform have been im-
plementing the double non-prosecution practice of
«sparing not only the enterprise but also the respon-
sible person» in accordance with the reality of our
country. In the four batches of 20 typical cases, there
were 13 cases in which dual non-prosecution was
applied. However, there are views that the concept
of «double release» adopted in China has deviated
from the desired track, and the compliance system
has become a tool for responsible persons to evade
criminal sanctions.®

Through the examination of individual cases, we
can find that this question is not unreasonable. The
third batch of typical cases regarding «Wang Moumou
leakage of insider information, Jin Moumou insid-
er trading case» presented the situation of allowing
«personal illness and letting the enterprise take med-
icine». In this case, the enterprise did not commit a
crime, and Wang Moumou was involved in enterprise
production and management activities that were not
closely related to personal criminal behavior. This
case was a simple natural person’s crime, but the re-
sult of the case was that the enterprise carried out
criminal compliance work, and Wang obtained the
sentencing proposal of lenient punishment with the
help of compliance results, and the legitimacy of the
compliance system was questioned.

Based on the above reasons, it is necessary for Chi-
na to adopt a process-oriented way of thinking to lo-
calize criminal incentives for compliance. Specifically:

(1) the responsibility of natural persons and enter-
prises should be separated, and the separation of the
responsibility of natural persons and enterprises is a
prerequisite for the construction of a binary mech-
anism. Theory and practice have adopted a «unit of
one subject relationship theory» approach, which
holds that the premise of pursuing individual respon-
sibility is that the unit constitutes a crime. However,
this concept neither makes a reasonable explanation
of the basis for natural persons to bear the responsi-
bility of unit crimes from the perspective of self-re-
sponsibility for crimes, nor can it explain the judicial
interpretation provision of natural persons  criminal
responsibility when the unit involved is revoked."

16 See: Chen Ruihua. The Role of Compliance Advisors in Effective Compliance Rectification // Journal of Zhejiang

Gongshang University. Vol. 6. No. 6. 2022. P. 35—50.

'7 See: Li Yong. The Dualized Model of Unit and Responsible Person in Compliance of Case-Related Enterprises // China

Prosecutor. No. 12. 2022. P. 31—3b.

8 See: Feng Weiguo and Fang Tao. The Realistic Dilemma of the Localization of Corporate Criminal Compliance and the
Path to Resolving It // Henan Social Science. No. 6. 2022. P. 52—62.

See: Xie Zhidong. Criminal Liability Basis, Morphological Structure and Legislative Amendments of Unit Crimes in the

Context of Corporate Compliance // Guizhou University Journal (Social Science Edition). No. 3. 2023. P. 34—43.
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In fact, although the basis of criminal liability of
enterprises is an old doctrinal question, from the
utilitarian point of view of curbing corporate crime
and preventing the ripple effect, the basis of crimi-
nal liability of enterprises and natural persons can be
completely different. The basis of criminal liability of
enterprises lies in the existence of its internal manage-
ment system and organizational structure that may
induce crime, with defects, while the natural person is
guilty of a psychological bent to commit harmful acts.

(2) Moreover, the incentive for leniency in com-
pliance should be limited to enterprises and natural
persons whose criminal behavior is closely related to
defects in the structure and system of the enterprise.
In other words, there is no natural justification for
natural persons to receive compliance incentives. The
fundamental idea of compliance is to remodel the
problematic systems and structures of the enterprise
so that only natural persons who have committed
criminal offenses due to deficiencies in the institu-
tional structure of the enterprise can receive compli-
ance incentives. For example, for an enterprise with
a bribery culture and a lack of regulatory sanctioning
mechanisms, compliance incentives can be applied to
employees who pay bribes to key personnel to facili-
tate corporate cooperation.

(3) A mechanism should be established to sepa-
rate cases between enterprises and natural persons.
After a case occurs, it is first necessary to examine
whether the unit has committed a criminal act. If the
answer is negative, it is sufficient to deal only with the
case of crimes committed by natural persons; if the
applicable scope of the compliance case is satisfied,
the case is divided between the enterprise and the
natural person. For units suspected of committing a
crime and in a position to rectify the situation, the
compliance procedure can be initiated in accordance
with the law, while for natural persons, the link be-
tween the commission of a crime and the lack of
corporate compliance mechanisms can be used to
determine whether natural persons are allowed to
borrow the fruits of the incentives for corporate crim-
inal compliance. For natural persons who cannot be
given incentives for criminal compliance, attempts
can be made to use the system of leniency in plead-
ing guilty and accepting punishment to encourage a
decision not to prosecute or to treat them leniently.
In this way, a balance can be achieved to a certain
extent between «preventing natural persons from
using criminal compliance to evade sanctions and
saving the enterprise as much as possible».

(ii) Enhancing mutual recognition of case

outcomes in compliance development
Compliance governance cannot be limited to crim-

inal incentives alone but should also include admin-

istrative incentives, which is an inevitable require-
ment for implementing the concept of collaborative
governance. «Administrative regulators often use
administrative settlements and other methods in the
process of urging enterprises to construct compliance
programs.»*

In China, a typical example of an administrative
settlement system appears in the securities industry.
In 2021, the State Council published the Measures for
the Implementation of the Party Commitment System
for Administrative Law Enforcement in Securities and
Futures, which made relevant provisions on matters re-
lating to the securities industry’s work on administrative
settlements. According to the provisions of the docu-
ment, the parties may sign an administrative settlement
agreement with the administrative authorities in ex-
change for leniency from the administrative authorities,
and the measures that the parties undertake include
correcting the suspected violations, compensating for
the losses, eliminating the damages or adverse impacts,
and paying the commitment money, among others.

Unfortunately, the document does not provide for
matters related to the reorganization of the system
structure, and our administrative settlement system
has not been raised to the height of compliance. With
the deepening of the reform, China can try to create
a new type of administrative incentive mechanism
through the administrative settlement system and
promote mutual recognition with the judiciary. On
the occasion of administrative offenses, the Notice on
the Opinions on Strengthening the Convergence of
Administrative Law Enforcement and Criminal Justice
made the following provision: «Administrative law
enforcement agencies have already made a decision
on administrative penalties when transferring a case;
the decision on administrative penalties should be
copied to the public security organs and the People’s
Procuratorate together.»

Therefore, it is likely that the administrative organ
will be able to impose an administrative penalty for
the current violation of the law before it is referred
for prosecution. In this regard, the administrative au-
thorities can try to reach a settlement agreement with
the enterprise involved in the case that can reduce
or waive the administrative penalty, and the sign-
ing and fulfillment of the administrative settlement
agreement can become the basis for the procuratorial
authorities to subsequently decide whether or not
to carry out the compliance procedure. Thanks to
the encouragement of administrative incentives, the
enterprise will also have a high level of motivation to
carry out the criminal compliance measures.

In addition, it is necessary to recognize the results
of criminal compliance efforts stipulated by the ad-
ministrative authorities. In practice, the following
situation often occurs: the enterprise makes great

20 See: Cui Yongdong. Corporate Compliance from the Perspective of Legal Incentives // Rule of Law Research. Vol. 1.

No. 1. 2023. P. 123—132.
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efforts to engage in compliance and finally receives
the decision of non-prosecution. To preserve the en-
terprise’s hope of survival, the procuratorial organs
choose to practice the «strict control and generous
love» concept. After the prosecutorial recommenda-
tions are given, the administrative authorities then
stipulate harsh administrative penalties that «punish
the enterprise to death», regardless of the enterprise’s
original intention of compliance.

Some scholars said in an interview that «an en-
terprise cannot easily achieve corporate compliance
rectification measures but was exempted from pros-
ecution. Then, the administrative organs approached
the door and said that the fine would be no less than
4 million. The boss thought it would be better to sit in
jail for a year and pay the fine of 300,000, so he found
the prosecutor and said that he would not rectify the
situation and asked to accept the criminal punish-
ment. The prosecutor was also very frustrated.»”!

The defects of the results of the execution and
criminal treatment have not been reasonably artic-
ulated. Therefore, the procuratorial organs can, in
the procuratorial recommendations to the adminis-
trative organs, explain to the administrative organs
how to carry out the original intention and philos-
ophy of criminal compliance and suggest that the
administrative organs take measures to mitigate pun-
ishment. Of course, based on the «soft law» nature
of the administrative recommendations, there may
also be individual administrative organs in practice
that establish a rigid mechanism for their effective
constraints. In-depth research must be continued in
conjunction with the actual reform and development.

(iii) Establishment of binary criteria
for compliance program development
and acceptance visits

At present, most of the pilot reforms in China
are based on ex post facto compliance. On the one
hand, the main purpose of ex post facto compliance
is to completely eliminate the factors that may in-
duce crimes within the enterprise, so the setting of
effective evaluation standards for such ex post facto
compliance should emphasize the functional value of
discipline and correction. On the other hand, with the
development of the times, compliance has outgrown
the «classical definition», and the most important
aspect of modern enterprise compliance is the con-
struction of enterprise culture.?

Therefore, when carrying out the formulation and
acceptance inspection of compliance programs, it is
necessary to pay attention to the above two factors

at the same time and set up a binary standard. This is
very beneficial to the transformation of the enterprise
business model and internal structure and coincides
more with the criminal compliance reform of the log-
ic of contingency.

According to this logic, when evaluating the com-
pliance program and the actual rectification situation
of the enterprise, the focus should be on whether the
implementation of the compliance program can play
a disciplinary and corrective role for the enterprise,
as well as whether it can support the development of
a culture of compliance for the enterprise. In detail,
when reviewing the formulation of the compliance
program and carrying out the rectification and ac-
ceptance work in the future, the reviewing authority
must focus on the following questions.

First, can the legal interests infringed upon by the
criminal acts of the enterprise be restored through
the implementation of the compliance program?
What is the final effect of remedial restoration?

Second, can the management system and organ-
izational structure of the enterprise involved in the
case, which may have induced the crime, be reor-
ganized through the compliance plan? Has the com-
pliance work rectified the management system and
organizational structure of the enterprise and elimi-
nated the breeding ground for crimes?

Third, is the compliance program committed to
building a good corporate culture? How effective has
it been? Is there a mechanism in place to ensure the
long-term sustainability of the corporate culture?
How effective is this mechanism?

IV. Concluding remarks

In recent years, the pilot work of corporate criminal
compliance reform has been steadily advancing and
gaining momentum. Scholars in both theoretical
and practical circles have studied and summarized
a large number of institutional results using classic
cases of compliance as a blueprint. Admittedly, Chi-
na’s criminal compliance reform started later than
that of Western countries, but with the full imple-
mentation of the reform work and the increasing im-
plementation efforts, we can foresee that a criminal
compliance system, which is in line with the actual
national conditions and has Chinese characteristics
but is scientifically complete, will be established in
the near future, and the modernization of the national
governance system and governance capacity will be
further promoted.

21 See: Jiang Anjie. How to Deepen the Path of Corporate Compliance Reform Experts and Scholars Suggest as Such //

Rule of Law Daily. August 10. 2022. P. 9.

22 See: Li Yong. The Direction and Path of Legalization of Corporate Compliance in China // Journal of Guizhou University

(Social Science Edition). No. 3. 2023. P 60—71.
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AHHOmauus. 3axoH 0 60pbbe ¢ 0p2aHU308aHHOLL NPECIMYNHOCMbIO YCMAHABU8Aem cUcmeMy 00-
Ka3amesibCme 8 uacmu UMyulecmad, c8si3aHHo20 ¢ 6anoumuzmom. OOHaKo us-3a Hedocmamkos
cucmembl 00KA3bl8AHUS U pacnpedesieHuUs bpemeHU 00Ka3bl8AHUS hopMUPYem s HeOaazonpusimHas
07151 068UHsIEMbIX MeHJeHUUA 8 udcmu KoHbuckayuu. Jedynkyuonanuzayus bpemeHu 00Ka3vl8aHuUs
nposigasiemcs kak dedpyHKULUOHANU3AUUSA coO0epaucanus U yHkyuu bpemenu dokasviearus. [Ipasuna
Yeon08Holl npesymnyuu, uHeepcus 6pemeH 00KA3bl8AHUSL, NePeHOC bpemeHU 00KA3bIBAHUA U OpYyalle
cxembl pacnpedenieHus GpemeHl 00KA3bIBAHUS He MOZYM pelums 3my npobaemy. B coomgememasuu
co cm. 45 (3) 3axona Kumas o 6opsbe ¢ 0p2aHii308aHHOLL NpecmynHoCmylo 20cy0apcmaeHHoe 00-
BUHeHUe OLIHCHO Hecmu Opemsi 00KA3bIBAHLS 8 OMHOWEHUL UMYLUeCMBa, C8s13aHH020 ¢ 6aHIumuU3-
MOM, YMEPEHHO CHUXCAmMb mpeb08aHuLs Kk dokazameasbcmaam. IIpu amom omeemuuk yuacmayem
8 8bLABJIEHUU UMYULECMBA, CBA3AHH020 € OAHOUMU3MOM, 8 UelX onpedesieHUs Jle2UMUMHOCMU
makozo umyuiecmsd.

Kntouesste cnosa: 3akoH o 60pbbe ¢ 0p2aHU308AHHOL NPECTYNHOCMbIO, UMYULECMB0, C8513AHHOe
¢ 6andumusmom, OeyHKUUOHANUZAUUS OpemeHl 00KA3bl8AHUSL; 06513ameibemao 0maemuuKd.

Abstract. Anti-Organized Crime Law establishes the proof system of gang-related property. However,
due to the abstraction of the proof system and the disagreement of the distribution of the burden of
proof, the proof system has the risk of blurring the burden of gang-related property, and forms a ten-
dency of confiscation that is unfavorable to the accused. The defunctionalization of the burden of proof
is manifested as the defunctionalization of the main body, the content and the function of the burden
of proof. In view of the problem, criminal presumption rules, inversion of burden of proof, transfer of
burden of proof and other distribution schemes of burden of proof cannot solve the problem.
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In accordance with Article 45 (3) of the Anti-organized Crime Law, the public prosecution should bear
the burden of proof on gang-related property, moderately reduce the evidentiary requirements and
proof standards of the prosecution’s allegations to ease the prosecution’s difficulty in proving, thus
negate the vanity of the burden of proof. At the same time, the defendant bears the obligation to clarify
the case of gang-related property, and participates in the identification of gang-related property, so as
to realize the legitimacy identification of the nature of the gang-related property.

Keywords: Anti-organized crime law, Gang-related property, Defunctionalization of he burden of

proof is blurred; Defendant’s obligation.

In judicial practice, there is a widespread problem
of void proof of gang-related property. In the
proving of gang-related property, the burden of
proof in criminal litigation fail to play an effective
regulatory function and are actually in a state of
formalization. The voiding of burden of proof is
actually a representation of the wanton expansion
of the state’s confiscation power, which is extremely
detrimental to the protection of the legal property
rights and interests of the accused. In view of
the fact that the burden of proof on gang-related
property is actually failed in judicial practice, some
scholars advocate that based on the difficulty of
the public prosecution to prove, there is an urgent
need to recover the stolen property and avoid losses,
and the burden of proof is inverted' or the legal
presumption rule? is set. Some scholars advocate
that the burden of proof is balanced between the
defense and the prosecution,® and the burden of
proof transfer mechanism is set with conditions.
Some scholars insist that the public prosecution
bears the burden of proof, but moderately reduces
the standard of proof of the public prosecution from
the perspective of power control and the protection
of the defendant’s property rights. These views intend
to solve the problem of void proof of gang-related
property, but there are differences in the extent to
which the burden of proof of the public prosecution
is reduced, whether the defendant bears the burden
of proof and the extent of the burden of proof, which
is not enough to effectively guide judicial practice.
It is necessary to analyze the burden of proof with
the specific provisions of Article 45 (3) of the Anti-
organized Crime Law.

1. The main manifestation of the fuzziness
of the burden of proof on gang-related

property

The formalized burden of proof on gang-related
property mainly refers to the substantive failure

of the traditional distribution rules of criminal
burden of proof in the role of gang-related property
proof, and the public prosecution does not bear the
judgment risk that the fact of the elements is unclear.
The specific performance is that the prosecution is
insufficient in the charge of property related to the
crime, the evidence conditions and standards of proof
are defective. When there is doubt about the nature of
the property, the defendant often bears the adverse
consequences. The judge fails to strictly follow
the rules of burden of proof, but makes vague and
general determinations and makes non-substantive
judgments.

1.1. The main body of the burden of proof
on gang-related property is blurred

The public prosecution does not bear the burden
of proof on gang-related property , which is specif-
ically manifested as the lack of charges related to
gang-related property. Compared with the charges of
conviction and sentencing brought by the public pros-
ecution, there are obvious deficiencies in the charges
of gang-related property, which often fail to meet the
legal evidence conditions and standards of proof,
and there are many cases of insufficient charges of
gang-related property and abuse of public prosecu-
tion power. The evaluation of the charge of gang-re-
lated property needs to be carried out from the two
aspects of evidence conditions and proof standards.

In terms of the evidence conditions, there are often
insufficient evidence, generalized accusations and
excessive reliance on subjective evidence. The current
situation of insufficient evidence for charges of gang-
related property includes the huge amount of gang-
related property itself, long time span and complex
legal relationship, which makes it impractical and
impossible to collect and verify evidence item by item,
as well as the limitations of objective conditions such
as limited judicial resources and excessive difficulty
in proving gang-related property. It is also related
to the pretrial procedure in which the case handling
organs lay particular emphasis on the collection of

' See: Li Hai-ying, Fu Yi. Distinguish and Dispose the Property Involved in Underworld and Organized Crimes in China:
A Reference from Unexplained Wealth Laws in Australia [J] // Social Science Journal of Jili University. 2021 (é). P. 158.
2 See: Xu Dai. Analysis on the Path of Improving the Property Disposal Procedure Related to the Gang Crimes. [J] //

Journal of National Prosecutors College. 2021 (2). P. 106.

3 See: Yao Xian-sen. On the Proof System of Gang-related Illegal Property. [J] // Review of Politics and Law. 2022 (5).

P. 143.
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evidence for conviction and sentencing. In the limited
judicial resources and short case handling period,
the case handling organs can only lay particular
emphasis on the collection of evidence that can
prove the «organizational characteristics», «economic
characteristics», «behavioral characteristics» and
«harmful characteristics» of the crime. And pay less
attention to the collection of evidence related to gang-
related property,” so as to make general charges on
the confiscated, seized and frozen property involved.

In terms of the standard level of charges related
to gang-related property, because of the lack of
evidence, illegal charges related to gang-related
property are difficult to meet the standard of clear
facts. Only on the basis of a certain amount, type
and corroborating relationship of evidences, and
Gang-related property had been found out and met
the prosecution conditions, the public prosecution
organ can bring charges. The charging standard
of the public prosecution organ is the result of the
subjective evaluation of evidence, so the formation
of the charging standard cannot be separated from
the support of evidence. However, under the current
situation of incomplete collection, insufficient
quantity, and weak corroboration relationship
between subjective evidence and evidence, the
prosecution fails to form inner conviction of illegality
of gang-related property in essence.

1.2. The content of the burden of proof
on gang-related property is blurred

The essence of the burden of proof is that when
the authenticity of an important factual claim cannot
be determined, the party who bears the burden of
proof for the factual claim will suffer an unfavorable
judgment. In the disposal of gang-related property,
there is a practice that doubts are not conducive to
the defendant, and when the nature of gang-related
property is in an uncertain state, the gang-related
property will also be confiscated, which shows that
the traditional rules of distribution of criminal burden
of proof in the proof of gang-related property have
a substantive failure, and the burden of losing the
lawsuit has shifted.

In judicial practice, there is a widespread
phenomenon that when the nature of the property
is doubtful, the property is still ruled as illegal
income and confiscated. The judge determines the
illegality of the property or suspends the judgment

on the property according to the low standard of
heart and evidence, both of which are unfavorable
to the defendant. First, on the premise that the
prosecution’s allegations of gang-related property
were insufficient, the defender raised reasonable
questions and provided corresponding clues to the
allegations of gang-related property, so that the proof
of part gang-related property has not reached the
level of beyond reasonable doubt. But in order to
achieve the punishment purpose, the judge actually
relaxed the standard of heart evidence and lowered
the standard of proof of gang-related property.’
Second, the suspension of the judgment on
gang-related property is manifested as follows:
the judgment does not mention the disposal of the
property involved, that is «<no prosecution and no
judgment"; The judgment listed the amount and
valuation of the property charged by the public
prosecution, but did not carry out the final judgment,
that is «lawsuit but no judgment";® The judgment
made a judgment on the disposal of part gang-
related property, but did not mention the disposal of
the remaining property, that is «partial judgment».
The judgment methods of «no lawsuit, no judgment»,
«lawsuit but no judgment» and «partial judgment»
make the disposal result of all or part of the gang-
related property suspended, and the gang-related
property is still in the state of being sealed, seized
and frozen, which will not only damage the legitimate
property rights of the defendants and interested
parties, and the property is in an unstable state.

1.3. The function of the burden of proof
on gang-related property is blurred

In the disposition of the property involved in the
triad crime, the judgment of the property involved
in the triad has some non-substantive judgment
problems, such as the deficiency of proof and cross-
examination, the lack of reasoning for the illegality
determination, the simple summary of the property
judgment, and even no mention of the disposition of
the property involved in the judgment. This kind of
non-substantive judgment reflects the function of the
burden of proof is blurred.

In the court trial process, there is a widespread
phenomenon of false evidence and cross-examination
of the nature gang-related property,” which leads to
the dynamic level of the property judgment presented
a non-substantive state; From the perspective of

“ See: Xue Wen-chao. Difficult problems of property disposal involved in triad organized crime [J]// Legal Forum. 2019 (1).

P. 44.

5 See: Cai Jun. Research on the norms of property disposal involved in Organized crime [J] // Jiangxi Social Sciences.

2022 (2). P. 95.

¢ See: Li Hai-ying. Distinguish and Dispose the Property Involved in Underworld and Organized Crimes in China: A
Reference from Unexplained Wealth Laws in Australia [J] // Social Science Journal of Jili University. 2021 (6). P. 150.

7 See: LiYing. An Empirical Research on Property Disposal Procedures in Mafia-involved Cases-Taking Part of Property
Disposal Procedures in Mafia-involved Cases in ABC and D Province as Analysis Samples [J] // Journal of Shandong

Police College. 2019 (5). P. 30.
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litigation jurisprudence, only sufficient evidence and
cross-examination by both sides of the prosecution
and defense, the judge can form inner conviction and
then make a substantive judgment. Otherwise, it will
violate the requirements of procedural justice and
leave the fair and reasonable procedure. Even if the
court makes a correct judgment on the defendant’s
behavior, it will not be impartial.®

The illegality determination lacks reasoning,
the simple summary of the property judgment,
and even the disposition of the property involved
is not mentioned in the judgment. This is the non-
substantive judgment at the static level. In 2015, the
Supreme People’s Court issued several Provisions
on the Execution of Property-Related Parts of
Criminal Adjudication as an important document
regulating the adjudication of property involved in
criminal cases, and its article 6 has required: «As the
basis for the execution of criminal punishment, the
content of the judgment should be clear and specific,
and meet the requirements of enforceability», but
in judicial practice, the court’s judgment on gang-
related property is more vague, similar expressions
are «the property and proceeds collected by the
triad organization headed by xx and the criminals
who organize, lead and participate in the triad
organization. As well as the tools used to commit
crimes, shall be recovered and confiscated according
to law «and» the rest of the property shall be handled
by the organs of seizure, seizure and freezing
according to law ».

2. The reason why the burden of proof
on gang-related property is blurred

Due to the complexity of the gang-related property
itself, the limited case handling resources and the
case handling thinking that attaches particular
importance to conviction and sentencing, the criminal
prosecution party will try its best to break free from
the shackles of the distribution rules of criminal
burden of proof in the disposal of gang-related
property, aiming to exchange the small resources
and energy input for the confiscation of gang-related
property as large as possible, and the judge fails to
play a substantive role in restricting the trial. This
leads to the criminal burden of proof on gang-related
property in a state of emptiness.

2.1. The Anti-Organized Crime
Law does not specify the distribution
of the burden of proof

Article 45 (3) of the Anti-organized Crime Law
uses the normative terms of «evidence», «proof» and
«explanation», which shows that lawmakers insist on
the identification and judgment of the facts related

to gang-related property within the framework of
evidence proof. Its rules are created from the aspects
of evidence conditions, proof standards, property
descriptions, etc., forming a gradual and spiraling
simplified identification mechanism for gang-related
property facts. However, due to the generality and
fuzziness of legislative terms, the Settings of the bur-
den of proof are not detailed, which undoubtedly has
the risk of causing confusion in judicial application.

Article 45 (3) of the Anti-organized Crime Law
adopts the normative term «the defendant cannot
explain the legal source of the property», which is
the direct cause of the dispute over the distribution
of the burden of proof. It is not clear whether the
public prosecution organ needs to bear the burden of
proof, and what kind of obligation or responsibility
the defendant needs to bear in the proof of the
gang-related property. In criminal proceedings, the
defendant enjoys the right to criminal defense, can
plead innocence, sentencing circumstances and the
law of the legality of the property involved, and can
be defended in any criminal case, these are self-
evident, but the Article 45 (3) of the Anti-organized
Crime Law, highlights that «the defendant cannot
explain the legal source of the property», Even
as one of the preconditions for the confiscation of
gang-related property, this is obviously different
from the declaration of the defendant’s right to
defense, has been unable to explain the legal source
of the property that is confiscated of the adverse
consequences of the implication, but the legislation
and clarify the substance of the term.

It is not clear that the defendant is required to
state whether it is the defendant’s right or obligation,
and that the defendant cannot state whether it
is accompanied by adverse consequences. If it is
improperly applied, it will result in the alienation
phenomenon of the defendant being confiscated
if the defendant cannot explain.In the absence of
evidence of illegality of the property ,the judicial
organ requires the defendant to explain the legality
of the property,which makes the burden of proof of
gang-related property to the extreme of only testing
whether the defendant can explain the legal source.
This is undoubtedly contrary to the original intention
of legislation and the principle of equality between
prosecution and defense.

2.2. Improper introduction
of criminal presumption theory

In the disposal of gang-related property, it is
necessary to achieve the criminal justice goal of
«cutting off the blood» and «hitting the bottom of
the money», but it must also follow the basic value
requirements of equality of prosecution and defense
and power restriction. In judicial practice, there is
already neglect of the verification, proof and cross-

8 See: Chen Rui-hua. Principles of Criminal Trial. Beijing : Peking University Press, 2003. P. 32.
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examination gang-related property, and the proof
gang-related property is neglected in the litigation
procedure, and the problem of irregular disposal of
the gang-related property is extremely serious. If
there is no restriction rule, the direct introduction of
the presumption rule or the inversion of the burden
of proof will not only lead to the disposal of the
gang-related property to follow the administrative
procedure, but also lead to the failure of the Anti-
Organized Crime Law, which clearly stipulates that
the trial process should conduct court investigation
and debate on the property involved. Therefore,
the disposal of gang-related property should still be
included in the scope of judicial proof, moderately
reduce the burden of proof of the public prosecution
organ, and balance the relationship between the
confiscation of illegal income and the protection of
legitimate property rights.

On the one hand, in view of the advantages of
the presumption rule in simplified proof, some
scholars believe that the legal presumption rule can
be restrictively in the confiscation of gang-related
property. Compared with the logical inference from
evidence to facts, presumption follows the thinking
process from fact to fact. Presumption is not a logical
connection based on correlation, and its essential
feature is to create a legal relationship between the
basic facts and the assumed facts,’ rather than a
logical proof relationship.

When the basic facts are proved, the presumed
facts are regarded as proven. Some scholars create
a specific legal relationship between the irrational
behavior of criminal suspects and defendants, the
facts of life and consumption and the illegality gang-
related property, and believe that the illegality gang-
related property can be determined through the basic
facts. For example, if the case handling organ has no
direct evidence to prove the nature of the property,
it can prove the basic facts such as the income and
living status of the criminal suspect or defendant
from indirect evidence, and prove that the relevant
property is not the legal income of the criminal
suspect or defendant from the perspective of «high
probability», and finally form a judicial presumption
of fact.”

The public prosecution organs can also from the
perpetrator’s lifestyle, expenditure and possession of

legally acquired property is inconsistent or concealed
transfer of property and other aspects of evidence
to prove that the perpetrator’s property can not be
legal income, and then it is presumed to belong to
the illegal income."

On the other hand, some scholars advocate that
through the legal inversion of the burden of proof, the
objective burden of proof to prove the legality gang-
related property is assigned to the defendant. The
reversal of burden of proof means that the burden of
proof in criminal cases is generally borne by the public
prosecution or the party making a specific fact claim.
However, in some cases the law may also stipulate
that the burden of proof is borne by the defense or the
opposite party making a specific fact claim.'?

The burden of proof of the public prosecution can
be reduced by shifting the burden of proof in legal
forms. Australia’s «Serious and Organized Crime
(Unexplainable Wealth) Act 2009» stipulates the
«unexplainable wealth system». The connotation of
this system is that the property involved in the case
is presumed to be illegal in advance, and the defend-
ant proves the legality of his property. This approach
has achieved remarkable results in combating organ-
ized crime and recovering stolen goods. Accordingly,
scholars advocate the introduction of the inversion of
burden of proof rule in the disposal of the gang-re-
lated property in China, defining the property whose
nature is still difficult to be ascertained after the
prosecution authorities take financial investigation
means as «property of unknown nature». For this part
of property, the inversion of burden of proof rule is
applied, and the defendant bears the burden of proof
for the property elements of unknown nature and
unrelated to the elements of the crime."

2.3. The transfer of the burden of proof
with conditions has inherent limitations

Based on the consideration of moderately reduc-
ing the burden of proof of the prosecution party and
not excessively expanding the burden of proof of the
criminal defendant, some scholars put forward a con-
ditional transfer scheme of the burden of proof, argu-
ing that the prosecution party must fulfill and realize
certain preconditions in order to transfer the burden
of proof of the legality of part of the property to the
defendant,'* and then limit the scope of the burden

9 Zhang Bao-sheng. Presumption is the interruption of proof process [J] // Chinese Journal of Law. 2009 (5). P. 175.
0 Mo Hong-xian, Li Zhan-zhou, Wang Su-zhi. Key points of interpretation and application of Anti-Organized Crime Law.

Beijing : Law Press, 2022. P. 140.

"' See: Xu Dai. Analysis on the Path of Improving the Property Disposal Procedure Related to the Gang Crimes [J] // Journal

of National Prosecutors College. 2021 (2). P. 105.

12 See: He Jia-hong. My View on the distribution of burden of Proof in Criminal Proceedings [J] // Political Science and

Law. 2002 (3). P. 72.

3 See: Li Hai-ying, Fu Yi. Distinguish and Dispose the Property Involved in Underworld and Organized Crimes in China: A
Reference from Unexplained Wealth Laws in Australia [J] // Social Science Journal of Jili University. 2021(6). P. 158.
14 See: Yao Xian-sen. On the Proof System of Gang-related Illegal Property [J] // Review of Politics and Law. 2022 (5).

P. 143.
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of proof of the defendant. Compared with the scheme
that adapts to the vacuity of the burden of proof of
the gang-related property, the conditional transfer of
the burden of proof limits the vacuity of the burden
of proof to a certain extent, but the ambiguity about
what kind of burden of proof the defendant needs to
bear is the inherent deficiency of this theory.

First of all, in order to transfer the burden of proof,
the «conditional transfer» can limit the public prose-
cution’s false burden of proof to a certain extent, but
it is difficult to implement the condition. Transferring
the burden of proof reduces the objectivity obliga-
tion of the public prosecution, and makes it easier
to accuse the illegal property. But at the same time,
it should not be ignored that in the current judicial
practice, there are many deficiencies in the allega-
tions of gang-related property itself, such as lack of
evidence and proof standards.

If the burden of proof is transferred uncondition-
ally, it will easily lead to generalization of the ille-
gal charges of gang-related property by the public
prosecution, that is, without actual verification, the
sealed, seized and frozen gang-related property will
be accused as illegal property. Excessive increase of
the defendant’s responsibility to prove the legality of
gang-related property. Therefore, scholars put for-
ward the «conditions» for transferring the burden of
proof, that is the prosecution must meet the corre-
sponding evidence and proof standards for the illegal
charges of gang-related property, before the burden
of proof of the legality of part of the gang-related
property can be transferred to the defendant.

Secondly, after transferring the burden of proof
of the legality of part of the gang-related property
to the defendant, it will be easier for the prosecutor
to charge the illegality of the gang-related property,
which lowers the standard of the charge and allows
the possibility of mistakes in some of the gang-related
property charges. In criminal proceedings of a more
«public interest nature», the principle of substantive
truth requires state organs to pursue crimes within
their functions and powers, and to clarify the truth
of criminal facts, and strive to do nothing wrong."

Furthermore, prosecutors must fulfill their ob-
jectivity obligation, which requires prosecutors to
collect not only the evidence against the defendant,
but also the evidence in favor of the defendant, and
integrate the evidence on the record. If necessary,
appeal or request an acquittal for the benefit of the
defendant.'® Specifically, in the proof of gang-related
property, prosecutors originally bear the objective
obligation to distinguish between legal property and
illegal property, and the illegality of their gang-re-
lated property charges should be excluded from the
legal property, but through the transfer of the burden

S Lin Yu-xiong. Strict Proof and Criminal Evidence. Beijing
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of proof, the burden of proof of the legality of part
of the gang-related property is transferred to the de-
fendant, which will lower the prosecutor’s standard
for illegal charges of gang-related property, and it is
easy to appear false accusations.

Finally, the distribution rule of criminal burden of
proof established by the principle of «presumption of
innocence» is the foundation of criminal procedure
law, reflecting the state’s respect for and protection
of the criminal accused, and not to break through the
distribution rule of criminal burden of proof. If the
public prosecution brings charges of property recov-
ery unfavorable to the defendant, the public prose-
cution should bear the burden of proof. First, from
the nature of the charge of recovery of gang-related,
the public prosecution organ on behalf of the state to
recover the property involved in the litigation request,
the purpose is to realize the «right of state forfeiture».
On behalf of the state, the legal charges against the
criminal pursuer are unfavorable.'” Second, in the
comparison of litigation capacity, the prosecution
has far more proof ability and litigation resources
than the accused. Generally, for the gang-related, the
defendant has personal experience, it is easier to ex-
plain the legal source of the property, but it cannot be
ignored that gang-related spans a long time and has
a large number, and the defendant also has objective
difficulties in proving its legality.

3. The regulation of the fictitious burden
of proof of gang-related property

In the distribution of the burden of proof, we should
not only consider the balance of litigation forces of
both prosecution and defense, but also pay attention
to the particularity of the factual proof of property.
From two aspects of primary equality and corrective
equality, Article 45 (3) of the Anti-organized Crime
Law, examines the allocation of the burden of proof
for the property involved in gangland and its wrong
risk distribution.

3.1. Accurately grasp the allocation
mechanism of the burden of proof in Article
45 (3) of the Anti-organized Crime Law

Article 45 (3) of the Anti-organized Crime Law
sets three basic conditions for the identification of
illegal property, namely: the facts of conviction and
sentencing have been ascertained, there is evidence
to prove that the property obtained by the defendant
during the crime is highly likely to be illegal gains
and its fruits and benefits, and the defendant cannot
explain the legal source of the property. These three
basic conditions have a progressive relationship in

: Law Press, 2008. P. 168.

16 See: Long Zong-zhi. Issues Concerning Burden of Proof in Criminal Cases [J] // Modern Law Science. 2008 (4). P. 110.
'7 See: Chen Rui-hua. The Type and Validity of the Criminal Action [J]// Legal Forum. 2019 (4). P. 54.
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logic, the first is «the facts of conviction and sentenc-
ing have been found out», which not only indicates
that the nature of the underworld organized crime
has been established, but also means that the facts of
the property involved in the underworld have been
independent of the facts of conviction an sentencing,
and need to be different from the procedure of con-
viction and sentencing, for separate identification.

Secondly, there is «evidence to prove» and «highly
likely» two normative statements, which belong to
the evidence conditions and standard conditions of
proof for the public prosecution organ to bring ille-
gal charges involving property, different from the
conviction facts need to meet the «evidence is true,
sufficient» evidence standard and «beyond reasonable
doubt» proof standard. Finally, «the defendant can
not explain the legal source of property», the defend-
ant can not explain the legal source of property as
the basic condition of illegality of property, obviously
different from the basic obligation of the defendant
in criminal proceedings without declaration, there
is a prominent emphasis on the significance of the
defendant to explain the legal source of property.

To classify the constituent elements of substantive
law, and on this basis, divide the burden of proof,
«classification of legal elements» (normative classi-
fication) has become a pillar theory in the academic
circle of civil procedure law, and is widely used in
civil judicial judgment, but whether the normative
classification can be applied to the distribution of
criminal burden of proof, there are two controversial
views: negative and positive. The main viewpoint of
the negative theory is that civil litigation pursues the
principle of equal confrontation between the par-
ties, and it is difficult to realize the equality between
the prosecution and the defense in the substantive
sense in criminal litigation,'® so it is not appropriate
to use the standard classification theory to assign the
burden of proof. And the affirmative claim that the
essence of the burden of proof is a judgment method
that is unclear about the truth or fallibility of the case,
and does not need to consider the litigation forces
of both parties. Secondly, the classification of legal
elements is different from the classification method
of legal elements.

Criminal litigation can still apply the classification
of legal elements to analyze the distribution of the
burden of proof, but it is necessary to explore an in-
dependent classification method of legal elements."
Although the proof procedure is attached to the pro-
ceedings against persons, it does not involve the facts
of conviction and sentencing, and focuses more on
the judgment of the legal nature and ownership of the
rights and interests of the gang-related property. Itis a

typical «criminal action against the object», and then
the proof mechanism of civil litigation can be applied.*

The recovery of gang-related property initiated by
the public prosecution has both criminal and civil at-
tributes, and the proof mechanism of civil litigation is
adopted in the proof mechanism, which means that in
the analysis of the proof responsibility of gang-related
property, there is no need to explore an independent
and new classification method of legal elements, and
it can be applied by analogy according to the existing
«standard classification theory» .

With the help of the standard classification theory,
it can be concluded that the burden of proof of the
gang-related property is still borne by the public pros-
ecution. According to the «normative classification
theory», that is, if the parties want to apply the legal
norms favorable to themselves, they must fully clarify
the preconditions of the legal norms, otherwise they
will bear the adverse consequences of not applying
the legal norms favorable to their own parties. The
determination of illegality of property involved in
gangland needs to meet the following requirements:

The facts of conviction and sentencing have been
found out and there is evidence to prove that the
property obtained by the defendant during the crime
is highly likely to belong to the illegal income and its
fruits, income and the defendant can not explain the
legal source of the property. These are the prerequi-
sites for the public prosecution organ to apply the
confiscation norm in favor of its own side, and the
public prosecution must bear the burden of proof for
the application of the favorable norm.

To sum up, paragraph 3 of Article 45 of the An-
ti-Organized Crime Law still insists on the principle
that the burden of proof is still borne by the public
prosecution organ on behalf of the state, positively
negates the phenomenon of the burden of proof in
judicial practice, and also provides new ideas and
positions for the theoretical circle to disagree on the
burden of proof of gang-related property. Although
this article stipulates that «the defendant cannot ex-
plain the legal source of the property», ostensibly
adding the adverse consequences of the defendant
failing to explain the legal source of the property, it
does not change the traditional rules of distribution
of criminal burden of proof, but only takes it as a
constituent element of the norm of paragraph 3 of
Article 45 of the Anti-Organized Crime Law.

3.2. Insist that the public prosecution bear

the burden of proof of gang-related property
Article 45 (3) of the Anti-organized Crime Law

determines the burden of proof for the public party

to bear the property involved in triad crimes, which is

'8 [ ong Zong-zhi. The Idea, System and Method of Evidence Law. Beijing : Law Press, 2008. P. 260.
% See: Sun Yuan. Classification of Elements to Law and the Distribution of the Criminal Burden of Proof [J] // The Jurist.

2010 (6). P. 105.

2 Chen Rui-hua. Primary Research on the Criminal Action in Rem [J]// China Legal Science. 2019 (1). P. 216.
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a proper choice based on the public party’s litigation
ability and litigation responsibilities. It adheres to the
traditional rules of distribution of criminal burden of
proof, and moderately reduces the burden of proof
of the public party by lowering the conditions of ev-
idence and standards of proof.

First of all, the public prosecution has procedural
convenience and functional advantages in obtaining
evidence related to gang-related property. Due to the
strong social harm, large scope of influence, large
number of people involved, and complex cases, the
public prosecution organs often take the initiative to
intervene in criminal investigations according to their
functions and powers, and the early intervention rate
of the public prosecution organs is very high. Take the
data of the procuratorate organs in Shanxi Province
from 2018 to 2020 as an example. The early interven-
tion rate of procuratorate organs in all gang-related
cases and major crime-related cases reached 100 %,
and the early intervention rate of crime-related cases
reached 95.3 %.

By intervening in the criminal investigation stage
in advance, the public prosecution organs can sup-
port, assist and supervise the investigation organs
in ascertaining the criminal facts, and guide the in-
vestigation organs to collect and fix evidence legally
and comprehensively in accordance with the require-
ments of the trial. Therefore, when a gang-related
case enters the criminal procedure, the public pros-
ecution organs can exercise a series of public prose-
cution functions with the «power of public prosecu-
tion» as the core, so as to realize the comprehensive
ascertain of the gang-related property .

Secondly, assigning the burden of proof to the pub-
lic prosecution party not only makes up the core of the
disposal procedure of the gang-related property, but
also forces the public prosecution organ to actively
perform the functions of public prosecution and legal
supervision, and strengthens the standardized dispos-
al of the gang-related property in the pre-trial pro-
cedure. Before the promulgation of the Anti-Organ-
ized Crime Law, judicial practice had already shown
a trend of attaching equal importance to criminal
crimes from conviction and sentencing to conviction
and sentencing and disposal of gang-related property.

However, the insufficient supply of the burden of
proof for the disposal of gang-related property result-
ed in the deficiency of different procedures for the
traditional burden of proof in criminal cases, and the
lack of clear legal provisions on whether the standard
of proof could be lowered. The promulgation of the
comprehensive «Guiding Opinions on Several Issues
concerning the Handling of Criminal Cases of Mafia
Forces» to the special «Opinions on Several Issues con-
cerning the disposal of Property in Criminal Cases of
Mafia Forces» shows that more attention has been
paid to the gang-related property.

However, the opinions on property disposal focus
on clarifying the scope of property disposal and the

subject of disposal responsibility, and also create a
system of custody, trusteeship, estimation and equiv-
alent property confiscation, but the burden of proof
and the standard of proof for the disposal of proper-
ty involved in gang-related crimes are insufficient.

Finally, in Article 45 (3) of the Anti-organized
Crime Law, the normative terms «proved by evi-
dence» and «highly likely» are adopted, which al-
leviates the difficulties of the prosecution in prov-
ing gang-related property in terms of evidence and
proof standards. On the one hand, in terms of the
evidence conditions for charges involving criminal
property, the second trial draft of the Anti-Organ-
ized Crime Law adopts the term «there is sufficient
evidence to prove», «enough» is higher than «there»,
obviously, in terms of the amount of evidence, but
compared with «sure and sufficient», «enough» is
lower. From the slight changes in legislative termi-
nology. It can be seen that the three words «have»,
«enough», «<indeed, sufficient» represent the require-
ments of the three levels of evidence. Article 45
(3) of the Anti-organized Crime Law finally adopted
the minimum level of evidence requirement, that
is, «there is evidence». The legislation did not set
a higher amount of evidence requirement for the
public prosecution organ, it relaxed the require-
ment of the charge of gang-related property in the
evidence level.

3.3. The defendant only bears part
of the obligation to explain
the legality of gang-related property

The Anti-Organized Crime Law assigns the bur-
den of proof to the public prosecution, negates the
phenomenon of the void of the burden of proof in
judicial practice, and clearly limits the evidence con-
ditions and standards of the public prosecution or-
gans in criminal litigation against objects centered
on the disposal of gang-related property. However,
the defendant is not without task and pressure in
the identification of the gang-related property. The
public prosecution organ can make the judge form
temporary proof of the illegality of the gang-related
property with low evidence and proof standards. In
this regard, the defendant must actively explain the
legal source of gang-related property to shake the
judge’s temporary proof and avoid the damage of its
legitimate property rights and interests.

This explanation of the legal source of property, in
fact, belongs to the defendant to bear the legal prop-
erty of the case to clarify the obligation. The setting
of the obligation to disclose cases also reflects the
correction of primary equality by corrective equali-
ty, and appropriately balances the tasks of both the
prosecution and the defense in the identification of
gang-related property, so as to achieve the goal of at-
taching equal importance to the confiscation of illegal
property and the protection of defendants’ legitimate
property rights and interests.
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First of all, the obligation to explain a case aims to
solve the problem of proof in cases where evidence
is biased by giving a party who does not have the
burden of proof an obligation to explain.The obliga-
tion to explain the case is the litigation obligation im-
posed on the party who does not have the burden of
proof. According to the definition of Taiwan scholars,
the obligation to explain the case of the party who
does not have the burden of proof refers to: When
the party bearing the burden of proof is unable to
specifically state its claims or the subject of evidence
and the method of evidence, the other party has the
obligation to state the relevant facts, present eviden-
tiary materials and endure the investigation.*!

This kind of obligation is also called by some
scholars as «obligation of positive denial of claims»
or «transfer of concrete responsibility», which is the
«legal necessity» imposed on the parties to prove their
claims through special provisions under the frame-
work of subjective burden of proof, focusing on the
parties’ specific litigation evidence. It does not change
the distribution of burden of proof and emphasizes
the burden of proof of the party who does not bear
the burden of proof, which is more stable and opera-
ble than presumption, inversion of burden of proof,
conditional transfer of burden of proof.

Secondly, in the proof of the gang-related prop-
erty, the introduction of the case to clarify the obli-
gation to define the «defendant can not explain the
legal source of the property» legislative terms, in line
with the distribution rule that insists that the public
prosecution bear the burden of proof, imposed on
the defendant to cooperate in the obligation of leg-
islative intent. The public prosecution organ bears
the burden of proof while the defendant does not
bear the burden of proof, but this does not mean that
the defendant can «lie flat» by negative evidence and
negative denial in the procedure of identifying the
nature of gang-related property.

Article 45 (3) of the Anti-Organized Crime Law
uses the phrase «the defendant can’t explain the legal
source of the property» to actually urge the defend-
ant to put forward the claim of the legality of part of
the gang-related property, provide the opportunity
to cross-examine and debate its claim of legitimate
property rights, and provide the final procedural
guarantee for the confiscation of the gang-related
property. And the use of the term is also to make the
defendant bear a heavier obligation to explain, to
avoid the defendant’s negative evidence to delay the
litigation process, and then realize the principle of
equality correction, which is actually to make the
defendant in the cross-examination of gang-related
property to put forward the «gang-related property
legality claim» of the obligation to explain.

Finally, the introduction of the obligation to ex-
plain the case,can explain the legislative phrase»

@

the defendant cannot explain the legal source of the
property» and impose the requirement of explaining
the legal source of the property on the defendant who
does not have the burden of proof. In the proof of
the nature of the gang-related property, there exists
the situation that evidence —- information is biased.
Generally speaking, property matters belong to the
most secret matters of the individual citizen, only
the citizen himself can and easily provide the best
answer to the property condition, so there is often a
problem of information bias in the proof of the prop-
erty nature.

Specifically, in the underworld organization
crimes, its crime cycle is long, the members of the or-
ganization are numerous, and the criminal behavior
is diversified, which leads to the extensive and large
number of involved property sources that need to be
sealed, seized and frozen in the handling of the crime.
However, the source, nature and other matters of
personal property belong to the most secret matters
in the private life of individuals, and the public pros-
ecution is at the periphery of the disputed matters,
and can only directly or indirectly prove the nature of
the disputed property from the outside through bank
statements, payment, consumption vouchers, various
property rights certificates or witness testimony and
other evidence with traces of property transfer. The
result of its determination may have the risk of error.

Epilogue

As a basic human right, protecting the legal property
rights of the criminal accused is to protect the human
rights of the accused. The effective proof of the nature
and ownership of the gang-related property is relat-
ed to the accurate application of physical disposal
measures such as return, confiscation and recovery.
In Underworld and Organized Crimes, due to the
absence of the theory of burden of proof, the proof
and judgment of gang-related property are often fic-
titious, and the legitimacy of the disposal measures
of gang-related property is criticized. It is necessary
to insist that the public prosecution bear the burden
of proof, at the same time, more emphasis should be
placed on the defendant to participate in the identi-
fication of the property nature through explanation,
and properly handle the relationship between the
defendant’s property description and the prosecution
party’s responsibility to find out the facts.

As a typical criminal action against property, the
action against property is different from the action
against person, and the proof method of the action
against person cannot be copied in the action against
property. The configuration of the proof method of
the action against property should be deepened by
combining the theory of action against property.

21 Wu Ze-yong. The obligation of parties who do not bear the burden of proof to explain their cases [J] // Peking University

Law Journal. 2018 (5). P. 1361.
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Annomauus. CospemeHHble 2106ANbHblE IKOHOMUUECKUE, IKOJI02UUECKUE U COUUATbHBLE NPOOIeMbL
mpebyrom noucka ux Hoswlx peleHuil. Cenbckoe X035cmao — 00UH U3 8aXCHeTlLUX ceKMOpPO8 IKOHO-
Mmux Poccuu u Kumas. B Hacmosiuee 8pemst MO¥CHO 8udems npoueccbl MpaHc@hopmayuu opzaHu3ayuu
U OcyujecmesJieHUs CeNibCKOX03AlicmeeHHoll OesimeibHocmu. B Hacmosweli cmambe npogeder ananus
npasosozo obecneueHUs NPOUECCO8 MeXHOI02UUecKOll, LUPpoeoll U 3es1eHOTl CelbCKOX035LicMBeHHOT
mparchopmayuu u nepexoda Kk Moodesu IK0J1020-0pUEHMUPOBAHHOZ0 CeNbCK020 X035ticmaa, N0360-
asoueli 00H08peMeHHO KaK peuams aKoa02uUecKue npobaembl, mak u obecneuusams coOCmMeeHHyH0
Npo008oLCMBEHHYH 6e30NACHOCMb U OCYUWECMBASMb IKCROPM CeNbCKOX03AUCMBEHHOU NPOOYKUULL.
0O603HaueHbl 06WUe MeHOeHYUU PA38UMUS CebCK020 X0351icmea Ha cogpemeHHoM amane. CHopmy-
JIUPOBAHBL NPEANONCEHUS NO COBEPULEHCMBOBAHUIO NPABOBO20 PE2YAUPOBAHUS U CMPAMEZUUECKO20
NIAHUPOBAHUS OCYWeCBNEHUS CeIbCKOX03AUCMBEHHOT destmebHOCMU.

Kntouessle cnoea: Poccusi, Kumail, cenbckoe xo35ticmeo, npagosoe obecneuerue, mpaHchopmayust.

Abstract. Modern global economic, environmental and social problems determine the search for their
new solutions. Agriculture is one of the most important sectors of the economies of Russia and China.
Currently, one can see the processes of transformation of the organization and implementation of
agricultural activities. This article analyzes the legal support for the processes of technological, digital
and «green» agricultural transformation and the transition to a model of environmentally-oriented
agriculture, which allows simultaneously solving both environmental problems and ensuring one’s
own food security and exporting agricultural products. The general trends in the development of
agriculture at the present stage are outlined. Proposals have been formulated to improve the legal
regulation of agricultural activities.

Keywords: Russia, China, agriculture, legal support, transformation.

occutickaa egepanua u Kuratickada HapogHad HBIX FeONOJIUTUYECKUX BEI30BOB I0JIy4aeT HOBBIN
Pecrry6iika — wiensl BPMIKC. PazButue 3Toro  MMIIy/IbC Ha OCHOBE KaK MHOTOCTOPOHHUX, TaK U
HHTETPAIMOHHOTO COO0IEeCTBa B CBETe COBPEMEH- /IByCTOPOHHUX corvialleHui. CTpaTerniyeckoe map-
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lpaBoBoe 0becneyexue TpaHcdopMaLuy Cenbekoro xo3sitcTea Poccun u Kutas

THepcTBO MexAy Poccuelt u Kutaem J0mKHO pa3BU-
BaThCs, B TOM YUCJIE U B chepe 060poTa CeMbCKOXO-
3iicTBeHHOH mpoaykuun. O6e cTpaHbl 00beANHSAET
SKCIIOPTHO OPHEHTHPOBaHHAasA MOJZIeJIb CeIbCKOTO
XO03fMCTBA, a TaK)Ke ero TpaHcpopmalus 1oz Bansi-
HHEM 3KOHOMHUYECKHUX, SKOJIOTUYECKUX U COIalb-
HBIX GaKTOpoB. B 2022 r. 5KCIIOPT POCCHUICKOM Celb-
ckoxo3aiicTBeHHON npogykiuu B KHP yBenuumica
B CTOUMOCTHOM BBIpakeHUU Ha 44 %. OCHOBHBIE
BU/BI IPOAYKIWY, ITOCTaBIeHHbIe B KuTaii: pancoBoe
MacjI0, MSCO IITULIBL, TOBA/MHA, cCOeBble 600OHI, OBEC,
ceMeHa JIbHa, M€, IbHSHOE U PaIiCOBOE MacjIo, pbiba
Y MOPENpOAYKTHI' . MOKHO BUJETh U POCT UMIIOPTa
u3 Kurasa B Poccuro — B 2022 1. OH yBeIMYWICA Ha
12,8 %°.

B Poccuu AlIIK aBisgeTca ofHUM U3 BaXXKHBIX CeK-
TOPOB KOHOMUKHU. B 2022 r. cesbckoe X034HUCTBO
TIoKasaio 3HauuTeNAbHBIN pocT — 10,2 %. [To ocHOB-
HBIM [TOKA3aTeJIsM B Halllel cTpaHe 06ecrednBaeTcs
IIPO/IOBOJIbCTBEHHAA 6e3onacHocTb. Tak, B 2022 1.°
6bLT0 TIpou3BeZieHo 160 % 3epHa, 200 % MacIoXKu-
poBoii mpoaykiu, 100 % caxapa, 100 % msca, 84 %
MoJtoKa, 94,3 % kaptodesns, 89,2 % opoieii, 44 %
dpykTOB*. MeKy TEM y POCCUICKOTO CENBCKOTO XO-
31CTBA €CTh U TPOOIEMBI: 3aBUCUMOCTD OT UMIIOPT-
HBIX CEMfAH, CelIbCKOX03A1CTBEeHHON TeXHUKH, Hapy-
IIeHVe JIOTUCTUKY U Zp.° Ha pelieHue sTux mpo6iem,
a TaKKe Ha OIpeZieJIeHe MEeXaHU3MOB O0ecIeyeH s
IIPOZIOBOJILCTBEHHOM 6€3011acHOCTH HaIlpaBJIeH Pz
JOKyMEHTOB CTpaTerniecKoro IUIaHUPOBaHUA.

[Ipexne Bcero 3To JJOKTpUHA IIPOLOBOJILCTBEH-
Holi 6esomacHocTH Pocceniickoit ®eaepanun’ (ga-
snee — JlokTpuHa). B Heil 0603HaYeHbI TOHATUS

MIPOZIOBOJIBCTBEHHO 6€30MaCHOCTH U MPOAOBOJIb-
CTBEHHOU HE3aBUCUMOCTHU, cHOPMYIHUPOBAHH Ha-
LMOHAJIbHbIE UHTEPECH U 3aa4u B chepe mpozo-
BOJIbCTBEHHOU 6€30TIaCHOCTH, OTIPeZe/IEHBI OCHOB-
HBbIe HallpaBJeHUA IoCyZapCTBeHHOM MOMUTHKY,
MeXaHM3MBbI ¥ OpraHM3alllOHHbIe OCHOBBIL. JIOKTpHHA
peanusyeTcsa IOCPeACTBOM PAZa JOKYMEHTOB CTpa-
TerupoBaHus’. VX aHaIu3 CBUZIETENbCTBYET, YTO B
Poccuu rocyapcTBeHHasA arpapHas IOJIUTHKA I0pU-
AvdecKku opopMiIeHa, OlpeZeieHl ee IPUHITUIIH,
Leny, 3aZja4yu, HanpasiaeHUs. OCHOBHOM IeUTMOTHUB
TIOCJIeJHUX JIeT — UMIIOpTO3aMelljeHre. JTO IIpoliecc
B OKOHOMUKe, IPX KOTOPOM CTpaHa U3roTaBINBaeT
TIPOAYKIUIO TTOCPECTBOM NIPOM3BOAUTEIIEH U3 CBO-
€ro rocyZiapcTBa, u3 CO6CTBEHHOTO ChHIPhS.

MHorue 3KCIepThl OTHOCAT HavyaJjo Ipoliec-
COB UMIIOPTO3aMellleHUA B CeJIbCKOM X03AMNCTBE K
2014 r.° Ho, Ha Ham B3IIAZ, CeTbCKOXO3AMCTBEHHOE
HUMIIOpTO3aMellleHue ocylecTsisgeTca ¢ 2012 r. Yxe
B ['ocyzapcTBeHHOI TporpaMme pa3BUTUA CEIbCKOTO
X034AMCTBa U PeryInupoBaHuA PHIHKOB CebCKOX035H-
CTBEHHOMU ITPOAYKIINH, ChIPbA U IIPOJOBOIBCTBUA Ha
2013—2020 rozpl, yTBep>KA€HHOM IOCTaHOBIEHUEM
[TpaBuTenbctBa PO B 2012 ., «IipesycMaTpuBaIoCch
UMIopTo3aMeleHNe MAca KPYITHOI'O POraToro cKo-
Ta, MOJIOYHBIX IIPOJYKTOB, OBOILEBOCTBA U ILIOJ0-
BOJCTBA B KaueCTBe BTOPOI'0 yPOBHA IPUOPUTETOB
roCyZIapCTBEHHOM IOMUTUKN»' . Ho Ha mepBoM aTare
HMMIIOpTO3aMellleHre He MMeJIo KOMIUIEKCHOH IIpaBo-
BOMU U cTpaTernyeckoi ocHOBBI. KOHKpeTHBIe MepHl
10 pa3BUTHIO OTEUECTBEHHOI'O CebCKOX03AMCTBEH-
HOT'O IPOM3BO/CTBA CTaIU IIpefycMaTpUBaThCA 3Ha-
YUTEJbHO M03JHee.
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NPABOBOE PEYJINPOBAHWE NPOMbILLITIEHHOTO WU ATPAPHOI0 CEKTOPA 3KOHOMUKH

B HacTos11Iee BpeMs JOKYMEHTHI CTpaTernuecKoro
IJIaHUPOBAHUA NIPeyCMaTPUBAIOT MePHI IO IIepeXo-
[y K HOBOU MO/Ie/Ii OCYIIeCTBIeHUs CeTbCKOX03dH-
CTBEHHOM JIeATeNbHOCTH, JJ11 KOTOPOI XapaKTepHHI
He TOJIbKO SKCIIOPT TepPBUYHOM CeJIbCKOX03SUCTBEH-
HOU MPOAYKITUY, HO U ee TIyboKas rmepepaboTka,
TEXHOJIOTUYeCKoe OOGHOB/IEHHE CETbCKOT0 XO3HCTBA,
UCIONIb30BaHKe HU3KOYIJIEPOAHBIX TEXHONOTUl. Pe-
IIeHUe TToC/IeIHEH 3aZla4 00y C/IOBIMBAET 3€/IE€HYIO
TpaHcPOpMaLUIO CEMBCKOTO X03:HcTBa Poccum.

[TocTpoeHue Mozeny 3eJ1eHOr0 CeIbCKOI0 XO-
3satictBa B Poccutickoit ®espepaliiuu npexe BCero
ZIOJKHO OPUEHTHUPOBAThHCA Ha AOCTHKEeHYe Halllo-
HaJIbHBIX MHTEPECOB, Cpeiu KOTOPBIX Pa3BUTHE Ue-
JIOBEYECKOTO MOTeHIIMaja; IOBLIIIIeHe KauecTBa
JKM3HU U 6J1ar0COCTOSTHUA TPaXkAaH; YCTOMYNBOE
pasBUTHE POCCUICKOM SKOHOMUKHU Ha HOBOU TeXHO-
JIOTUYeCKOU OCHOBe; OXpaHa OKpy>Kalolllel Cpe/ibl;
coxpaHeHVe IPUPOJHBIX PECYPCOB U palliOHAIbHOE
MIPUPOAOIONIb30BaHUe; aZlaiTallvis K U3MeHeHUsAM
ximMata (1. 25 Ctparernu HalMOHaIBHOU 6e3omac-
HocTH'). DTO 06YCIOBIUBAET KOPEHHOMU MIEPECMOT]P
OpraHu3alluU CebCKOX03AHCTBEeHHOU AeaTebHOCTU
B YaCTU 3KOJIOTUYECKOTO COCTOSHYSA UCIIOIb3YeMBbIX
TIPUPOJIHBIX PECYPCOB, TEXHOJIOTUM, YAOOPEHMI U T. /1.

CrneznoBareIbHO, HEOOXOANMO CO3ZAHME BEICOKO-
TEXHOJIOTUYHBIX TPOU3BOJICTB; TOBHIIIIEHHE TIPOU3BO-
AUTETHHOCTH TPYZA IMyTeM ITUGPOBU3AIUN, UCTIOIb-
30BaHUS TEXHOJIOTUHN MCKYCCTBEHHOT'O UHTEJUIEKTA,
CO37IaHUA BHICOKOTEXHOJIOTUIHBIX pAb0UYUNX MECT; UH-
TEHCUBHOE TEXHOJIOTUYECKOe OOHOBJIEHHE CETTbCKOTO
XO034MCTBAa; IpeosioieHe KpUTUYeCKOM 3aBUCUMOCTHU
OT UMIIOPTA B 06JIaCTH IUIEMEHHOTO /leJ1a, CeeKIINY,
CEMEHOBO/ICTBA ¥ aKBaKYIbTYPHI (PHIOOBOCTBA).

Bce 3T0 TpebyeT MOiepHU3AIUH CUCTEMBI YIIPaB-
JIEHUS CeJIbCKUM X0351CTBOM, OCHOBAaHHOM Ha yIIpas-
JIEHUY KJIMMaTU4eCKUMU, arPO3KOJIOTrMIeCcKUMU, Be-
TepUHAPHBIMU, TEXHOTEHHBIMU, SKOHOMUYECKUMU,
COLIMATbHBIMU Y BHENITHETIOIUTUIECKUMU PUCKAMU.
To ecTb MOKHO TOBOPUTH 06 MHHOBAIIIOHHOM ITyTH
PasBUTHSA CeIbCKOT0 X03s1HCTBa. B yacTu noctpoeHus
9K0JIOT'0-OPUEHTUPOBAHHOTI'O CETbCKOI'0 X034HCTBa
HeOOXOJMO COOTHOCUTD MEPHI IT0 OXPaHe OKPY:Ka-
ol1lelt cpefibl ¢ KOHIIEMIelN 3e1eHOM 5KOHOMUKU.

B siuTepaType He CIOXKWICS eUHBIH B3I Ha
CYLTHOCTb 3eJIEHOM 3KOHOMUKH. OT4acTH 3TO 06b-
SICHSIETCSI TEM, YTO B IOKyMEHTaX CTPATErMYECKOT0
IUTAHUPOBAHUSA HET YETKOTO OTpe/ie/ieHUs 3eJIeHOM
SKOHOMUKU U €€ HHCTPYMEHTOB.

YacTh y4eHBIX TOHUMAIOT 110/, 3€JIEHOM SKOHOMU-
KO MCKJTIOYUTETBHO 3€/IEHYI0 SHEPTETUKY U TIepexos
K BUD', ipyrue paccMaTpUBalOT 3€/I€HYI0 SKOHOMHU-
Ky 6oJtee IMPOKO, BKIIOYast B Hee MEXaHU3MbI U UH-
CTPYMEHTHI PeIIeHUs GOMBITMHCTBA SKOTIOTUIECKIX
po6JieM, MOCKOJIbKY «HETaTUBHOE BO3/EHCTBHUE Ha
OKPY’KaIOIIYIO CPe/ly XO3HCTBEHHOM JIeTebHOCTH
ABJISIETCS TOPaso Gosiee pasHOOGPA3HBIM» .

He peliieH BOTIPOC COOTHOIIEHUS 3eJIEHOM KO-
HOMUKH U YCTOMYMBOTO Pa3BUTHSA. B mutepatype
chopMUpOBaHbI pa3TUYHbIE TOUKY 3PEHMs, HO HAM
6IM3KO TIOHUMAaHUeE 3eJIeHON SKOHOMUKHU KaK OCHO-
BBl YCTOMYMBOTO pa3BUTHA 'Y, TIPK 5TOM 1OZ TIOCTIE]-
HUM [TOHUMAIOTCS He TOJBKO 9KOHOMUYECKUE, HO
Y 9KOJIOTUYECKUE, U COLIMaTbHbIE MHTEPECH (XOTS
ZIOBOJIBHO YaCTO B POCCUMCKUX JOKYMEHTAaX CTpare-
TMYECKOTO TUIaHUPOBAHMUS MO/ YyCTORYHUBBIM Pa3BU-
THEM TIOHUMAaeTCs] UMEHHO SKOHOMHUYECKHIT POCT).

OTHOCHUTEIHHO CETBCKOT0 X035HCTBa HEOOXOAU-
MO TOBOPHUTH O MOZIEJIH 3€JIEHOTO CEbCKOTO XO35Ii-
CTBa, IEPexXo/; K KOTOPOMY OCYILECTBIISIETCS IyTeM
3esieHOH TpaHchopmanuu. 3eneHast TpaHcdopmarus
CEIbCKOTO X035ICTBa — 3TO MPUMEHEHUE IIPU OCY-
IIECTBIEHUY CETbCKOXO3AMCTBEHHOM 1esITeTbHOCTH
WHHOBAIIMOHHBIX TEXHOIOTUH, TO3BOJIAOMINX MUHH-
MU3UPOBATh HETATUBHOE BO3JEMCTBYE HA OKPYKato0-
IIYIO CpeAy, BKIoYas CHIKeHre o6beMa BEI6POCOB
YIJIEKHUCJIOTO Ta3a, UX TOIIOIeHNE U IeIOHUPOBa-
HUe, 006eCIIeYnTh pal[oOHaTIbHOE UCITOIb30BAHUE
TIPUPOZAHBIX PECYPCOB, BOCCTAHOBJIEHNE KayecTBa
MI0YB, COXpaHeHUe 6MOpa3Ho06pasus, mepepaboTKy
Y ZasibHelilIee UCIoIb30BaHUe OTXO0B MIPU JOCTH-
YKEHUU ITOKa3aTeJsIel IpoJ0BOIbCTBEHHO Ge3omac-
HOCTH KaK Ha I106ajbHOM, TaK U HAl[UOHATbHOM
ypoBHsaX . 3eseHast TpaHchOpPMAIUA TIO3BOJIAET
TepeiTH OT IKCTEHCUBHOTO CEJIbCKOTO X03MCTBA K
3eJIeHOMY CelTbCKOMY X03s1icTBYy. [IpH 3TOM, Ha Halll
B3IVIs], 3€JIEHOE CEeTbCKOEe XO3SIHCTBO — 3TO KaK UH-
HOBAIMIOHHBIE METO/IbI OCYI[ECTBIEHUS CETbCKOXO-

" Ykas lNpesngenta PO ot 2 niona 2021 r. N2 400 «0 Ctpaterun HauuoHansHoi 6esonacHoctn Poccuiickoit Gepepaumu» //

C3 P®. 2021. N2 27 (u. I1). Cr. 5351.

12 CM.: Hosukosa E. B. KoHuenTyanbHble 0CHOBbI MPaBOBOr0 PEryNMpoBaHUs «3eNeHoi» skoHoMukmn B Poccuu // Sxonoru-
yeckoe npago. 2020. N2 5. C. 3—10 ; OHa xe. 3konoro-npaBoBoe peryinpoBaHue Ha 3Tane pa3BuUTUS 3eN1€HON IKOHOMUKM
B Poccuu // Akonorunyeckoe npaso. 2020. N2 4. C. 9—16 ; OHa xe. 3eneHas 3KOHOMUKA W 3e/leH0e NMPaBo: MUPOBbIe
TeHaeHuuu // Jkonormnueckoe npaso. 2020. N¢ 3. C. 13—19.

S PegHukosa T. B. 3eneHoe cefibckoe X039MCTBO KakK 0TPac/b 3ef1eHON 3KOHOMUKU: NpobieMbl OLeHKM KOMMIEKCHOTo
BO3LEeNCTBMA Ha okpyxatoLlyto cpepny // Cenbckoe xo3aicTeo. 2022. N® 4. C. 37—45.

1 CM.: 3eneHas aKOHOMMKA W LLeaU YCTOMYMBOrO pa3BuTUa AN Poccum: KonnekTMBHas MoHorpadus / nog Hayud. peg,.
C. H. Bobbinesa, . A. KuptowwHa, O. B. Kygpsisuesoin. M. : 3koHoMumyecknin dakynstetr MY nmernn M.B.JlomoHocoBa,
2019.C. 13.

15 CM.: Boponura H. [1. «3eneHoe» cenbckoe xo3ancTeo // PazBuTre 3K0n0rmyeckoro 3akoHoAaTeNbCTBA U OMbIT NPaBOBOro
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M. A. Eroposa [u ap.]. M. : Mpocnexr, 2023. C. 37—52.
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Bopoxuua H. I.

lpaBoBoe 0becneyexue TpaHcdopMaLuy Cenbekoro xo3sitcTea Poccun u Kutas

3HACTBEHHOMU [IeiTeIbHOCTH, TaK U TPAJUIMOHHbIE
CIIOCOOBI BeZIEHUS CeTbCKOT0 X031UCTBa, HO IIPH yC-
JIOBUHM COOJTIOZIEHHS SKOJIOTUIECKUX Tpe6GOBaHUH.

[TpaButensctBo PO 14 urona 2021 r. onpezenuio
HECKOJIbKO HallpaBjleHUN yCTOWYMBOTO (B TOM YUC-
Jie ¥ 3eJIeHOr0) pasBUTHUA'C. CelbCcKoe X03AWCTBO —
OZHO U3 HUX, IO3TOMY IIPU OCYIIIeCTBJIEHUH CeJlb-
CKOXO3SIICTBEHHOMH ZIeATeIbHOCTY HEOOXOAUM y4YeT
TaKuX Iesell, Kak coxpaHeHHe, OXpaHa WU yIyd-
IeHNe COCTOSHUA OKpYy»Kalolllel cpe/ibl; CHIDKeHHe
BBIOPOCOB U COPOCOB 3arpsA3HAIONUINX BEIIECTB U UX
MpeIoTBpallleHre; COKpalleHne BLIOPOCOB ITapHU-
KOBBIX I'a30B; MOBHIIIeHHE 3 EKTUBHOCTH HCIIOb-
30BaHUA PECyPCOB.

ITocranosnenuem [Ipasurenscrsa PO ot 21 cen-
TA6ps 2021 r. N2 1587 yTBep:KZieHbl KPUTEPUHU TIPO-
€KTOB YCTOWYUBOTO (B TOM 4HCJIe 3eJIeHOr'0) pas-
BuTHA B Poccuiickoit Pegepanyu u TpeboBaHUsA
K cucTeMe BepuUKAIIU IPOEKTOB YCTOMIUBOTO
(B TOM 4MCIIe 3€IEHOT0) pa3BUTHUA' . TaK, B CEILCKOM
X03AMCTBe TAKCOHOMUSA 3eJIeHBIX IPOEKTOB BKJIIO-
qaeT B ce0s 3aKyIKy MUHEPaIbHBIX Y00peHUH, 110-
3BOJISIIOIIUX TOBBICUTD 3G GEKTUBHOCTD YCBOEHUA
NMUTATeIbHBIX KOMIIOHEHTOB ¥ COKPAIIAOLINX I10-
CTyIUIEHVe BPeZAHBIX BEIIeCTB B [I0YBY U I'PYHTOBEIE
BO/IbI, TAPHUKOBBIX 'a30B; CO3ZlaHUe U MOJepHU3a-
LU0 UPPUTAIMOHHON NHOPACTPYKTYPHI JJIs1 OpO-
IIeHUA CebCKOX03AMCTBEHHBIX 3eMeJlb; CO3ZlaHue U
MOZepHHU3aIuio NHPPACTPYKTYPhI UCIIONIb30BAHHUSA
CTOYHBIX BOJI; TEXHOJIOTHH HYyJIEBOI 06pabOTKU CeJlb-
CKOXO3fICTBEHHBIX 3eMeJIb; CeIbCKOX03AUCTBEHHOE
3emsie/ienive Ha IerpaZpoBaHHbIX 3eMJIAX; TeXHOJIO-
T'UU B )KUBOTHOBO/ICTBE, TI03BOJIAIOIINE CHU3UTH BhI-
JieJleHrs MeTaHa NIpY NUleBapyuTeIbHOM IIpoliecce
KPYITHOTO POraToro CKOTa; TeXHOJIOTHUHU 110 CHIDKe-
HUIO 3aTPA3HAIONINX BelecTB AndY3HOTO CTOKA C
CeJIbCKOX03A1CTBEHHBIX 3€Melb.

TaKCOHOMUS aaNTallIOHHBIX IPOEKTOB B CEJIb-
CKOM XO034HCTBe BKJIIOYaeT: Co3/jlaHre U MOZepHHU-
3a1uio MHOPACTPYKTYPHI XpaHEHUA U IepepaboTKU
CeJIbCKOX03AHCTBEHHON IIPOAYKIINY, T03BOJIAIONIeH
CHU3UTL BEIGpock! CO, He MeHee yeM Ha 20 %; co-
3[jaHue U MOZepHU3AUNIO NHOPACTPYKTYPHI CKJIAAN-
pOBaHUA U JJIUTENIbHOTO XpaHEeHUA HaB03a; IIPOM3-
BO/ZICTBO U 3aKYIIKy CeJIbCKOXO35IMCTBEHHOM TeXHUKU;
XMMHYeCKYI0 MeJTNOPaLMIO KHUCIBIX U 3aCOJIEHHBIX
CeTbCKOXO3AMCTBEHHEIX 3eMeJlb ¢ IprMeHeHreM ¢oc-
dorurica Wiy U3BECTHU.

OTU HOpPMaTUBHBIE aKTHI Ha IIePBHIN B3IVIA/ Ha-
IIpaBJjieHbl Ha peryJupoBaHHie UHBECTULIUOHHOMN
ZeATeTbHOCTU U JIUIIb ONIOCPeZI0BAHHO Ha 3KOJIOTU-
3alMI0 CeJbCKOTO X03AtcTBa. Ho 6e3 MHBECTUITHH
HEBO3MOXKHO pellleHHe DKOJOTUYECKUX TTPobieM.
OTmeuaeTcs, 4yTo «peanusaiys LIYP B 3HaUUTeNbHOM
Mepe 3aBUCHUT OT yyacTus 6usneca. ODCP BoizesseT
cylefytoInye HalpaBieHuA BoBleYeHus 61u3Heca B
ZesITeTbHOCTD 10 AocTkeHuto LIYP (ycroiiuuBoe
pa3BUTHeE CETHCKOTO X03AKCTBa 1 0becTieueHue mpo-
[TIOBOJILCTBEHHOI 6€30I1acHOCTH — 3T0 LIYP N2 2):
TIpsAAMble MHOCTPaHHbIE UHBECTUITUY, KOMOUHUPO-
BaHHOe GUHAHCUPOBAHUE, KOHIENITUA 0QUITUATD-
HOM MoAAEeP>KKY B UHTepecax yCTOMUYUBOTO pa3BU-
THS, THBECTULIUU COIMATbHON HallpaBJIeHHOCTH,
OTBETCTBEHHOE BeZleHue 6usHeca»'. 3eneHoe du-
HaHCUPOBaHVE — 3TO UHCTPYMEHT 3eJIeHOM 3KOHO-
MUKU, HallpaBJIeHHbIN Ha pellleHre KIUMaTU4ecKon
Mpo6JIeEMbI KaK OTHOM 13 OCHOBHBIX ITI06aIBHBIX TIPO-
6J1eM COBPEMEHHOCTH.

Mepsl 110 afanTaliiyl IPUPOAHBIX CUCTEM, Hace-
JIeHUS U oTpacjieil 5KOHOMUKU K U3MeHEeHUAM KJIU-
MaTa IpeJyCMOTPeHbI B TOCTaHOBIeHUH [IpaBuTenb-
ctBa PO ot 8 dpeppass 2022 r. N2 133, yrBepauBIIeM
degepanbHYI0 HAyYHO-TEXHUYECKYIO IPOTPaMMy B
obJ1acTy 9KOJIOrYecKoro pa3sutus Poccutickoii Pe-
Jlepaluy ¥ KIMMaTU4YecKuX u3aMeHeHul Ha 2021—
2030 rozasr”. B Helt oTMe4eHo, YTo HY>KHBI CUCTEM-
HbIE a/]alTAallMOHHBIE MEPHI C YIETOM CIEITUUKU
pervuoHa M OTPaciiy, TO3BOJIAIONNE 00EeCTIeUUTh
9KOJIOTUYECKOE U KIMMaTUIeCKOe 006CTyKUBaHUe
CeJIbCKOT'0 X03IMCTBA; ONTUMHU3ALINI0 KIUMAaTUIeCKU
06y CIOBIEHHBIX PENEHUH B YaCTH CTPATETUYECKO-
ro IVIAaHUPOBaHUA aJanTalluy K KIUMaTUIeCKUM
M3MeHEeHUAM CeTbCKOTO X031 CTBa; BEIPabOTKY pe-
IleHun# B yacTy 6€30MacHOCTH CETbCKOTO X035 CTBa
Ha TEPPUTOPUAX PACIPOCTPaHEeHUS MHOTOIeTHel!
Mep3JI0THI; pa3paboTKy peKOMeHAAIN 10 TIPUHA-
TUIO PeIIeHUH B MHBECTUIIMOHHOM MOMUTUKE.

PestoMupysi, MOXKHO CKa3aTh, UTO 3a IIOce[Hee
JecaTwneTye B Poccuu MpUHATO 3HAYUTEIbHOE YHC-
JIO HOPMaTUBHBIX ITPABOBHIX aKTOB U IOKYMEHTOB
CTpaTeruyeckoro IIaHUPOBAHUS, HAalIpaBIeHHbBIX
Ha BHeJIpeHHe Mo/ieiy 3eJIeHON 3KOHOMUKU, B TOM
YyHcjie U B CeJIbcKOM X03dAtcTBe. Ho ueTKoM KoHIIel-
LIVU 3eJIeHOM 5KOHOMUKU B POCCUMCKOM 3aKOHO-
ZJaTenbcTBe HeT. M0XHO BUZETh Pa3pO3HEHHOCTD
TIOJIOXKEeHUN JOKyMEHTOB CTpaTeru4ecKoro IaHupo-

16 PacnopsxeHue Mpasutensctsa PO o1 14 nions 2021 r. N2 1912-p «06 yTBEp>XXAEHWUM Lenei 1 0CHOBHbIX HanpaBieHuin
ycToiumneoro (B ToM uncne seneHoro) passutus Poccuitckoit ®epepaumu» // C3 P®. 2021. N¢ 30. Ct. 5814.

7 MocTtaHoBneHwue MpaButenbctea PO ot 21 centabpsa 2021 r. N2 1587 «06 yTBEpXKAEHUM KPUTEPUER NPOEKTOB YCTONYNBOO
(B TOM uncne seneHoro) paseutua B Poccuitckoit Pepepauun v TpeboBaHmii kK cucteMe BepudmKaLMn NpoOEKTOB YCTOM-
unsoro (B ToM yncne seneroro) passutus B Poccuitckoin ®egepauun» // OduumanbHblil MHTEpHET-NopTan NpaBosoi

uHnpopmaumu. URL: http://pravo.gov.ru, 24.09.2021.

'8 3eneHas 3KOHOMUKA M Lenu ycToinumsoro passutus gns Poccum. C. 90.
7 TMocTaHoBnexue MpaButensctea PO ot 8 dpespans 2022 r. N2 133 «06 yTBepxaeHnn PefepanbHoil HAyYHO-TEXHUYECKON
nporpamMmbl B obnactu akonoruyeckoro passutus Poccuiickon Pepepaumm v KIMMaTMYeckux namMeHeHuin Ha 2021—2030

rogbl» // C3 P®. 2022. N 8. CT1. 1151.
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NPABOBOE PEYJINPOBAHWE NPOMbILLITIEHHOTO WU ATPAPHOI0 CEKTOPA 3KOHOMUKH

BaHuA. [lonaraem, YTo HeOOXOAMM €AUHBIHN JOKyMEHT
CTpaTErn4ecKoro IIaHUPOBaHUA B chepe 3e1eHOH
9KOHOMUKH. HO 0COGEHHOCTU OTZETbHBIX BU/IOB XO-
3IHCTBEHHOM ZIeITeTbHOCTY 06YCIOBIUBAIOT OTpac-
JIeBOMU ITOAX0/, IIPU Nlepexozie K 3eJIeHON 9KOHOMUKe.
U cenbpckoe X03AMCTBO He COCTaBAET UCKIIOUEHUE.
B Poccutickoit @esepaniv JOKyMEeHTOM CTpaTeTu-
YeCcKOT0 IVTaHNPOBaHUsA IIOCTPOEHMA 3€JIeHOT0 Celb-
CKOT'O XO35IMCTBA ZI0JKEH OBITh OTPACIEBOM JOKY-
MEHT CTpaTerupoBaHusl, KOTOPHIY KOHIIENITYaJlbHO
IT03BOJIUT CPOPMHUPOBATDH CTPATETMIECKYIO OCHOBY
pasBUTHA DKOJIOTO-OPUEHTHPOBAHHOTO CEIBCKOTO
X034HCTBa, BKJIIOYAa aJanTaluio K KIMMaTH4eCKIM
U3MeHeHHUAM; COXpaHeHue, 3allIUTy U yAydIlleHle
MIPUPOZAHBIX PECYPCOB; COLIATIBHOE GIaromnoryyre
CeJIbCKUX KUTeJIel; MOBhILIeHNe YCTOMYUBOCTH K
BHEIIHUM BO3/IECTBUAM; MEXaHU3MBI OTBETCTBEH-
HOTO ¥ 3GEKTUBHOTO YIIPaBIeHU.

B HacTod1Iee BpeMd B ceIbCKOM xo3aicTBe Poc-
CHUU ocyecTBisAeTcsa U nudposas Tpanchopmarus.
Kak ormeuaet I'eHepanbHbiil gupekTop PAO Ilroit
JyHBIOH, «1I1POBOE CETbCKOE XO3AMCTBO 061azaeT
OTPOMHBIM IOTEHIMAIOM I COAEUCTBUSA Tpeobpa-
30BaHHUIO arpoONPOZOBOIBCTBEHHBIX CHCTEM U Pa3BU-
THIO CEJIbCKUX PAOHOB»’.

B Vkase IlpesuzgenTta P® ot 7 mag 2018 . N2 204
«O HallMOHAJIBHBIX 1[eJIAX U CTpaTern4ecKux 3aja-
yax pa3Butus Poccutickot ®ezepalinu Ha mepuos
10 2024 roga»?! B kauecTBe HAIIMOHAIBHBIX TIeJIeH
IIpeZlycMaTpuBaeTcs obecrieyeHre yCKOPEHHOTO BHe-
Apenus UGPOBHIX TEXHOMOTUH, co3aanure B AITK BbI-
COKOIIPOM3BOAUTEIHHOI0 SKCIIOPTHO OPUEHTHUPOBAH-
HOT'O CeKTOpa Ha OCHOBE, COBPEMEHHBIX TeXHOJIOTHH.

OCHOBHOH JJOKYMEHT CTpaTern4ecKoro InaHupo-
BaHWS IIOCTPOEHUS UPPOBOI SKOHOMHUKY BO BCEX ee
oTpacisix — HarnnonanbHas nporpamma «Ludposas
axoHOMHUKa Poccuiickoit Pezpeparun», macnopT Ko-
TOpOU GbUT yTBEepK€eH 4 utoHs 2019 r.*

C 2019 r. B Poccuu peanusyeTcsa BeZlOMCTBEHHBIH
npoekT «[[udppoBoe cebeKoe X03aUCTBO»> . [L1aHu-
PYEMBII pe3y/IbTaT — IOCTpoeHue HU(POBOTo Ccelb-
CKOTO X034HCTBa, OCHOBAaHHOT'O Ha COBPEMEHHBIX
crroco6ax MPOM3BO/ICTBA CETbCKOX03AMCTBEHHOM
MPOAYKIIUH C UCIIOTb30BaHUEM ITUPPOBHIX TEXHO-
JIOTH#, MTO3BOJIAIOIINX 006€CIIeYnTh POCT IPOU3BO-

JUTeNbHOCTU TPY/A U CHIDKEeHUe 3aTpaT IPOU3BOJ-
crtBa*,

PacnopsxenueM IpasutensctBa PO ot 29 feka-
6ps 2021 r. N2 3971-p yrBepxkAeHb CTpaTerndeckye
HatpaBieHus B obiactu 1udpoBoii TpaHchopma-
LMY OTpacJieil arpoNpOMBIIIIEHHOTO U PIOOXO-
31HMCTBEHHOI'0 KOMIUIekcoB Poccutickoit ®egepa-
1uu Ha nepuoz 10 2030 roga®. B HUX 0603HAYEHBI
e 1 poBoit Tpancdopmaruu ATIK: gocTkeHye
«1$poBOI 3perocTr» B cdhepe celbCKOro X03AICTBa,
IIPOZIOBOJIECTBEHHAS 6e3011aCHOCTh, IIOBBILIEHHE 3¢-
($eKTUBHOCTH arpollpON3BOACTBEHHEIX IIPOIECCOB,
pacmmpeHue cObITa, MOBBIIIEHNE IUGPOBOI Tpa-
MOTHOCTU pabOTHUKOB. KOHKpeTHbIE MEPOTIPUATHUA
110 [ HPOBU3AINH CENTbCKOI'0 XO3AHCTBA YKA3aHEI B
BezomMmcTBeHHOM porpaMme nudpoBoit TpaHcdop-
Manuu 2022—2024, yrBepxkAeHHOU MUHCeIbX030M
Poccuu B 2022 1.2

AHayIorU9YHBIe 3a/a49¥ 110 3eIeHOU U IUPOBOH
TpaHchOpMAIIUK CTOAT U Nepez, ceJIbCKUM XO35H-
crsoMm KHP.

KuTait — KpyIHBII CelbCKOX03A1CTBEHHBIN TOBa-
porpou3BoauTeNb. TaM IpoM3BOAUTCA OOJee TOJIo-
BUHBI CBUHUHEBI, TPETh Cal0BOAYECKON ITPOAYKIINH,
prca ¥ XJIOIIKA U IIOYTH IIATasA 9acTh MIIeHUIIBL, Ky-
Kypy3bl U ITUIIEL B MUpe. Ha 705110 cestbCKOTro X0351-
ctBa KHP npuxozautca 12,6 % BBII ctpansl. OcHOB-
Hble mpuoputeTsl AITK KuTas: ceabckoe X034HCTBO,
ceJIbCKHe paloHBI 1 Tpo6ieMbl hepMepoB. Ilepes ro-
CyZIapCTBOM CTOUT psAf 3aa4: 60phba ¢ 6eJHOCThIO,
yIydlieHrue UHPPaCTPYKTYPHL U YCIYT B CeIbCKUX
paiioHax, yBeJM4eHue I0X0A0B KPECTbAH .

OcymecTBisgeMas arpapHas pepopma B Kurtae
noTpe6oBasia mpeobpa3oBaHUs «CUCTEMBI FOCYAap-
CTBEHHOTO peryJIMpOBaHUs CeIbCKOT0 X03A1CTBa
B 4aCTH paclIMpeHus HCIIO0Ib30BaHUA KOCBEHHBIX
9KOHOMMYECKUX NHCTPYMEHTOB (pUHAHCOBO-010/1-
JKeTHOM, KpeIUTHOM, 1[eHOBOM, HaJIOTOBOU U BHeIII-
HETOProBOM MOAUTUKU»>®, Emle B 2016 r. 6bUIH
oIpeZiesieHbl TaKKe 3aZlauM, Kak peryJIupoBaHue
TIPOIIecCoB IlepeceieHNs KPeCcThbAH B TOpo/a, yBe-
JIMYeHNe JIOXOZIOB CebCKUX JKUTeslel, AnBepcuduKa-
LA CeTbCKOX03AMCTBEHHOH [1eATeIbHOCTH, OXpaHa
3eMeJIb CeTbCKOX03AHCTBEHHOI'0 Ha3HaueHU, BHe-
JpeHre NHHOBAIIN, COBEPIIeHCTBOBaHNE CUCTEMBI

2 ®AO0. URL: https://www.fao.org/newsroom/detail/baku-conference-on-digital-technologies/ru (gata obpauieHus:

14.05.2022).

21 OpuumanbHbIn MHTEpHET-NopTan npasosoit uHpopmaumm. URL: http://www.pravo.gov.ru, 07.05.2018.

22 CTC «KoHcynbTanTMatoc».

23 BefoMCTBeHHbIM NpoekT «LindpoBoe cenbckoe x0391MCcTBO» : odULManbHoe nsgaHue. M. : Pocundopmarpotex, 2019. C. 4.
2 BepoMcTBeHHbI npoekT «LindpoBoe cenbckoe x039icTBO»: 0dumumnansHoe usganue. C. 5.
%5 0¢uumanbHbIi MHTEpHET-NopTan Nnpasosoit uHdopmaumu. URL: http://pravo.gov.ru, 31.12.2021.

% CTC «KoHcynbtanTMatoc».

21 CM.: CanbHukosa 0. B., Poxkosa /1. B. OCHOBHble HanpaBieHUsa pa3BUTWS arpornpoMblLLIeHHOro KoMnnekca ctpad BPUKC //
M3BecTua Boicwnx yuebHbIX 3aBefeHnin. T1oBomKCKkMiA pervoH. ObuiecTeeHHble Haykn. 2020. N 4 (56). C. 161.

% Yepkacosa 0. B. HekoTopble acnekTbl COBpEMeHHOM arpapHoit nonutuku B Kutae // TeHAeHUMM 1 NepcneKkTUBLI pasBuTHS.
ExerogHuk. Boin. 13, u. | / otB. peg. B. U. Tepacumos. M. : UHWOH PAH, 2018. C. 441.
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CETbCKOXO3SIMCTBEHHOTO KPEAMTOBAHUS U CTPAXO-
BaHUs, YAyYIIeHUE CETbCKON MHPPACTPYKTYPHI.
B 3TO#1 cTpaHe OCHOBHOM 0COOEHHOCTBIO CETBCKOTO
X031 CTBa AB/IsgeTCa obecreveHue Po/I0BOIbCTBEH-
HO¥ 6e30ITacHOCTH CTPaHbI B YCIOBUAX pacCTyIie
repeHaceJeHHOCTH U CHIKeHUsT obecrieueHus 3e-
MeJbHBIMU PECyPCaMHU.

[To utoram peanusanuu JoKyMeHTOB 13-ii mATu-
neTku (2016—2020) B cebCKOM XO3AMCTBE ObUIU
ZIOCTUTHYTHI OTIPeZIeIEHHBIE PE3YIbTAThI: YPOBEHD
camoobecriedeHus TPOJOBOIbCTBUEM CTPAHbI COXPa-
HAeTCs Ha ypoBHe 60os1ee 95 %); TIPOU30IILIO YABOEHUE
AyIIeBOT0 pa3Mepa 0X07a; pellleHa 3aZaua JIMKBU/a-
1TUY abCOIOTHOM 6eZIHOCTHU B lepeBHe; pacliupeHa u
VKpeIUIeHa cebCKast THPPACTPYKTYPa; VAYIIIUINCH
COCTOSTHUE OKPYKAIOIIEN CPebl U YCJIOBUSA OBITa B
CeIbCKOM MecTHOCTU . DTO MO3BOJIAET OTAeNbHBIM
Y4eHBIM pe3loMupoBaTh, 4To B KHP chopmupoBan
«COBEpIIIEHHO HOBHIH arpapHbIii CEKTOP SKOHOMUKH,
KOTOPHIT 06eCcIedms pelieHre BceX 9KOHOMUYECKUX,
COLIMAIbHBIX, TIOTUTUYECKUX U TTPOAOBOIBCTBEHHBIX
npobaem»>’.

B cebCKOM MECTHOCTHU CO3/Ial0TCS HOBBIE MaJjIbie
TIPEATIPUATHUA U CETbCKYE KOOTIEPATUBEL. DTO PE3yiIb-
TaT pepOPMUPOBAHUSI KOOTIEPATUBHOU CUCTEMBI,
HampaBJIeHHOTO Ha aKTUBU3AIUIO IeITETbHOCTHU
KoomnepaTuBoB>'. OHO BKJIIOYAET B cebs co3ZiaHue
m1aTGpopM 3JIEKTPOHHOM TOPTOBJIH, MTO3BOJISIOIINX
obecreynTh GUHAHCUPOBAHUE CETHCKOTO X03HCTBA
U YIIYYIIUTD CBS3b YWIEHOB CETbCKOXO3IUCTBEHHBIX
KOOTIEPATUBOB C KJIMEHTaMuU >,

C 2014 1. Alibaba Group B cOTpyAHUYECTBE C
IMpaBurensctBoM KHP peanusyet nporpammy Rural
Taobao, MO3BOJIAIONIYIO CETBCKUM KUTEJSAM TTOIY-
YUTH OCTYII K TOBApaM U yCJIyTraM, IPOU3BOAUTE-
JISIM CETbCKOXO3SIMCTBEHHOM MPOAYKITNHY TTOTYYaTh

6oJblITe TPUOBUTH, UCIIOIB3YS 3JIEKTPOHHBIE TUTONIA/-
KU. BrigensaeTca HeCKOIbKO HallpaBlIeHUH JaHHOU
IporpaMMBl: «1) co3flaHue CeTH yCIyT 2JIeKTPOH-
HOM KOMMEPIIMHU B OKPYyTax U epeBHAX; 2) yIydllle-
HHe JIOTUCTUYeCKUX CBA3eH AJId JepeBeHb 3a CUYeT
«TByX3TAITHOM JIOCTaBKU» TPAHCIOPTHBIX TTAKETOB U3
ye3JHBIX IIEeHTPOB B lepeBHU; 3) obeclieyeHne I0AT0-
TOBKY Ka/IpOB B 00JIACTH IEKTPOHHON KOMMEPIIUU
U cofieliCTBHE pa3BUTHUIO IIpeIIPUHNMAaTENbCTBA;
4) pasBuTHe celbCKUX GUHAHCOBBIX YCIYT Yepes J0-
YepHI00 GUHAHCOBYIO KoMmaHuto Alibaba»®.
LudpoBusanusa — OJAUH U3 OCHOBHBIX HUH-
CTPYMEHTOB MOZIepHU3aIH KUTAWCKOT'O CeIbCKOTO
xosdiicTBa. Ha ee pasBuTre HampasieHo okoso 60 %
CTapTaloB, CO3[aHHBIX B A3un>'. OfIHAKO 110 CpaBHe-
HUIo ¢ fpyrumu chepamu sxonomuky KHP mudposu-
3aI[yA CeIbCKOro X03AMUCTBA UAET KpaliHe MeJIJIeHHO.
HecmoTps Ha To, 4TO 3Ta CTpaHa ABIAETCA OAHOU 13
CaMBIX «IUPPOBBIX» a3UATCKUX CTPaH, CEIbCKOe XO-
39MCTBO OXBaueHo IudpoBu3anueii Bcero Ha 7 %°°.
OzHa U3 IpUYNH — Majble pOpPMBI XO3HCTBOBA-
HUA (B CEIbCKOM MECTHOCTH 3TO 59 % CebCKOX035H-
CTBEHHBIX TOBAPOIIPOM3BOAUTENEH "), OHM HE MOTYT
TT03BOJIUTD cebe «TeXHOJOTUY UHTEPHETA Beleii»
13-3a BBICOKOHM CTOMMOCTH U OTCYTCTBUSA KBAIUUIIH-
POBaHHBIX paboTHHKOB. Ha Ham B3misiz, Heo6xoAuMa
WHTETpanysa Malblx GOpM XO37HCTBOBAHUSA B BUZE
CeIbCKOX03AMCTBEHHBIX KOOIIepaTHUBOB, OCYIeCT-
BJIAIOIINX COBMECTHOE MCII0JIb30BaHKe HUPPOBBIX
TexHoJoruM. B yactHOCTH, ToMbKO B 2018 1. B KHP
HaCYUTHIBAIOCH 2 783 MECTHBIX CHAabKeHYECKO-COBI-
TOBBIX KOOTIEPATUBOB® , KOTOPBIE MDY peau3aluu
BHYTPUTI'OCyZapCTBEHHBIX cTpaTeruii «MHTepHeT
[Tntoc» u «IHTepHeT Belleii» B paMKax IIpoeKTa
«OVH ToAC — OAINH My Th» co3/auu 6osee 1,5 ThIC.
OopraHu3alyii 371eKTPOHHOM TOPTOBIIH.

2 CM.: boHu J1. []. Kypc Ha MoLlepHM3aLmMio CeNbCkoro Xo3siCcTBa, AepeBH — rnaBHas 3afada arpapHoit nonmtuku KMK 8
14-i1 natuneTke // CounanbHo-skoHoMuyeckune utorun 13-n natunetkm KHP (2016—2020 rr.) v 3apaun 14-i naTuneTku
(2021—2025 rr.) : ctaTbm ExxeropHoi HayuHo koHpepeHUun LieHTpa SKOHOMUYECKUX U COLMabHbIX UCCNef0BaHMM
Kntaa MHctutyTa JansHero Boctoka PAH, Mockga, 21 anpens 2021 r. M. : MuctutyT OanbHero Boctoka Poccuinckon
akapemuu Hayk, 2021. C. 25.

30 CM.: lonybkos M. A. KoHuenuus npogoBonbcTBeHHoM 6esonacHocTn ACEAH B ycnosusx npouecca popMupoBaHms 3ko-
HoMMYecKoro coobuiecTsa // Poccuinckuii BHellHesKoHoMu4Yeckuil BecTHMK. 2016. N2 4. C. 18—19.

31 CM.: BopoxuHa H. 1. Opuanueckme Mogenm cenbckoxo3sanCTBEHHOW KpeauTHoM koonepauun B Poccumn u Kutae // 0pu-
nndveckas Hayka B Kutae u Poccuu : exxerogHumk. 2022. N2 5. C. 8—19.

32 CM.: fonrux O. C., BaxHuHa T. H., baiukaToBa B. 5. CoBpeMeHHOe pa3BuTHe KooNepaT1BHOIo CEKTopa 3KOHOMUKM B CTpaHax

BocTouHon Asun // BecTHuk AnTaiickoit akafeMun skoHoMmku 1 npasa. 2019. N2 5. 4. 3. C. 52.

WHwakos A. A. Ponb KoonepaTMBOB B NPeofoNieHNM cenbekoi 6egHocTu (MMpoBoit onbiT) // IKoHOMMKa U ynpasrieHne:

npobnemsl, pewenuns. 2020. N¢ 9. T. 1. C. 148—149 ; BoporuHa H. 1. Cenbckoxo3ancTBeHHaa koonepawuus B ctpaHax Asnu:

undposas TpaHchopMaLLMa NPaBOBOro PerynMpoBaHUs U CTPaTErMYeCcKoro NiaHMpoBaHUs B yCNOBUSAX rnobanbHbIX

BbizoBoB // Opuct. 2022. N2 9. C. 39.

% KapenuHa E. A. TloTeHuman cTpaTeruin LubpoBM3aLmMm KOMNaHUI pa3BnBatoLLMXCa cTpaH B Gokyce GopMMpoBaHus U
pa3BuTua rnobanbHeix Lndpossbix nnatdopm // Modern Economy Success. 2022. N2 1. C. 152.

% CM.: [kaH J1., Yer C. LUndposas sxoHoMuka Kutas: Bo3MOXHOCTU U prcku // BeCTHUK MexayHapoaHbIX OpraHu3aLuil:
obpasoBaHue, Hayka, HoBas akoHoMumka. 2019. T. 14. N2 2. C. 283.

3% Hosukosa H. H0. 3apy6exxHblil onbIT pa3sutus Manbix ¢popM xosaincteosanus AMK // URL: https://cyberleninka.ru/
article/n/zarubezhnyy-opyt-razvitiya-malyh-form-hozyaystvovaniya-apk/viewer (nata obpauieruns: 01.07.2022).

87 Monrux 0. C., BaxuuHa T. H., bawkarosa B. 5. Ykas. cou. C. 53.
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NPABOBOE PEYJINPOBAHWE NPOMbILLITIEHHOTO WU ATPAPHOI0 CEKTOPA 3KOHOMUKH

OcymectriseTcs mpodeccHoHaTbHAsA IOATOTOBKA
KpecTbsH. B KuTae ee opraHusyIoT caMu celbCKOXO-
3AWCTBEHHBIE KOOTIEPATUBHI ", [IPOXO/IAT HAayYHBIE
HCCIIeIOBAHUSA, KOTOPHIE «II0KA3BIBAIOT, YTO UCIIONb-
30BaHMe ITUPPOBBIX TEXHOJIOTUN U DJIEKTPOHHBIX
waTGopM 3PpPeKTUBHO UCIOMB3YIOTCA B 60pb6E C
HUILETOH B CEIbCKUX paliOHaX MyTeM YIy4IIeHUs
KayecTBa CeJIbCKOX035MCTBEHHOM TPOAYKIIMU, pac-
IV PEHUS OHJIAMH-PBIHKOB COBITA CETbCKOXO035M-
CTBEHHOH IPOAYKIIVHU, CO3ZaHUs PabOYNX MECT B
CEJTbCKON MECTHOCTH»

B cenbckoM x035HicTBe HMPPOBEIE TEXHOIOTUHU
[IPUMEHAIOTCSA B TOUEYHOM 3eMJIeZie/IUH, IIpY BHeCe-
HUU y06peHU, OPOIIeHNH, KOHTPOJIE 32 3aLUTON
pacTteHwuii. VX BbICOKas CTOUMOCTD TpebyeT rocyzap-
CTBEHHOU MOAZeP>KKY, moaToMy B KHP npeanpusaTus
0CBOOOXKIAIOTCSA OT YIUIAThI HAJIOTOB, ectu cdhepoit
WX UHTEPECOB SBJIAIOTCSI MHHOBAIMY U HOBBIE TIPO-
usBozcTBa®.

HoBBIi1 3Tal B pa3BUTHU CEJIbCKOTO X035HCTBa
Kuras cBs3aH ¢ IepexozoM 3TOH CTpaHbl Ha MOZENb
3€JIEHOT'O CeJIbCKOI'0 X031 CTBa, OCHOBAHHOI'O Ha
JOCTIDKEHUH YIVIEPOAHON HEUTPaIbHOCTH U MIPU-
MeHeHUHU pecypcocheperarommux TeEXHOJIOTHH. DTO
orBeT KuTtas Ha aKoJoTHYecKye MPobIeMbI, B TOM
qucile KJIMMaTHYecKye.

OTzenpHbIE 2JIEMEHTH pecypcocbeperaromiero
cesbcKoro xo3qatcTBa B KHP crasv BHeAPATHCA elle B
50-e rT. IpoIUIOro Beka, HO IPUCTA/IbHOe BHUMAaHUe
Ha IpUMeHEHNE pecypcocOeperarmnmx ceabCKOX0-
35K CTBEHHBIX TEXHOJIOTUI TOCYAapCTBO 0OpPaTHUIO
ToJIbKO B XXI B.

Crier[uaIyCThI BEIEIAIOT YeThIpe JTala Iepexoza
Kuras Ha pecypcocbeperaroliee cebCKOe X031CTBO.
[TepBsiii aTan oxBaTeiBaeT 1950—1990 rr., B Teue-
HYe KOTOPBIX B KadecTBe SKCIepHMeHTa IIPOBOJIIC
6ecraXOTHBIN TIOCEB MIIEHUII! B OTAETbHBIX PETHUO-
Hax CTPaHBl. 3aTeM 3TH TEXHOJIOTUY OBUTH IPUMeEHe-
HBI K TIOCeBaM KyKypy3bl. OZJHAKO IIMPOKOT'O IIpHUMe-
HEHWUs cpeJiyl KPECThsIH OHU He IOy IIIN.

Bropoii atan (1991—2001 rr.) XapakTepusyeT-
cs IpoIieccaMyl MHTerpaluy pecypcocbeperaromeit
06pabOTKY TOYBEI C aTPOHOMUYECKUM OOCITyKHBa-
HueM. Bbuti pa3paboTaHbl KUTAMCKUE CEeNTbCKOX035H-
CTBEHHBIE MAIIWHBI, I03BOJIAIOLINE OCYIIECTBIAThH
pecypcocbeperaroliyio 06paboTKy MOYBHI.

B Teuenue Tperbero stana (2002—2008 rr.)
OBUTM HOPMATHUBHO OIIpe/ieJieHbl OCHOBHI pean3a-
I[UY pecypcocbeperaroniero 3eMIe/ieTus, XapaKTepu-
CTUKH peayM3aliy IIPOeKTa pecypcocbeperaromero
CeJbCKOTO XO35IHCTBA, 0COOEHHOCTH OCYIIeCTBIEHUS

% CM.: MHwakoB A. A. Ykas. cou. C. 148.
%9 CM.: MHwakoB A. A. Ykas. cou. C. 148.

MOHUTOpPHUHTA 3¢ HEeKTUBHOCTHU peasn3aluy pecyp-
cocbeperaroIrnero ceJIbCKOTo X03AHCTBa, TEXHOJIO-
TUU pecypcocbeperaroliero ceabCKoro X03sicTBa.
B 2005 r. 66U1 Ony61MKOBaH LleHTpaIbHBIN TOKY-
MeHT N2 1, B koTopoM /10 2012 T. 6BUTH OTIpe/ie/ieHbI
HaTpaBIeHUs 110 pebOPMUPOBAHUIO TPAAUITMOHHOMN
06paboTKM MOYBHI U TIEPEXOAY K pecypcocbeperaio-
1eMy 3eMJIeZlesHIo.

B HacTos11Iee BpeMs OCyIleCTBISAETCA YeTBePTHIN
aTam, KOTOpbIii Havyasics ¢ 2009 . B aToM rogy 6su1a
yTBep:k/JeHa HanmoHanbHasA mporpaMmMa pa3BUTUA
pecypcocbeperarlInero ceabCKoro Xo3ahicTBa o
2015 1. C 2014 1. ocyIrecTBAsSETCS CyOCHIMPOBaHTe
PBIXJIEHUS TTOYB U TIPUOOpETEHHS CEThCKOX035H-
CTBEHHBIX MAIlIWH TI0 HYJIeBOi 06paboTKe 3eMJTH.
B 2020 r. yrBep:kzeH [L1aH AelicTBUiA 110 pecypcoche-
peratolemy 3eMiezienio yepHo3eMoB B CeBepo-Boc-
touHoM Kutae (2020—2025 rr.). IInanupyercs, 4To
k 2025 1. IIonaAb maiHu, o6pabaTeiBaeMoi pu
ITOMOIIY PecypcocOeperaroux TeEXHOIOTUM, I0KHA
poctuyb 9,33 muH ra*l.

B HacTos1ee BpeMs HOpMaTUBHYIO OCHOBY Tlepe-
X0/1a K pecypcocbeperaromieMy ceTbCKOMY X03SHUCTBY
B Kutae cocraBisieT psif HOpMaTUBHBIX IIPABOBHIX
aKToB, B ToM uncie 3akoH KHP «O coxpaHenuu yep-
HO3eMOB», TpUHATHIN B 2022 1., [L1an geticTBuii 1o
COXpaHeHHUIO CebCKOTO X03lcTBa yepHo3eMoB Ce-
Bepo-BoctouHoro Kurtasa (2020—2025 rr.), [Tnan
peanusanuu HallmoHaabHOTO MPOEKTa 0 coXpa-
HEHMIO YepHOo3eMOoB (2021—2025 rr.)*. ITpu ux
pa3paboTKe yUYUTHLIBAIUCE TIOJIOKEHUS CIIEAYIOIUX
ZIOKYMEHTOB CTpaTern4ecKoro IlaHupoBaHus:: Pe-
LIeHUe O JaJbHelIeM YCIIeHUN KOHTPOJIA U IIpe-
ZJoTBpallleHusa onycThiHUBaHUA (2005), Pemenue
T'ocyzapcTBEHHOTO COBeTa 00 YCHIEHUH 3eMeTbHOTO
perynupoBanus (2004), [Iporpamma feiicTBUi 110
ycTovtunBoMy pasBututo Kutas B Hauasme XXI Beka
(2003), Pemnrenre o MexaHM3aIIUMH U CEIbCKOX0O35M-
cTBeHHOro MamuHocTpoeHus (2010), [Tonutuka u
JevicTBust Kutasi 1o pelreHuro mpo6ieMbl U3MEHEHUS
kauMata (2021), HarnoHnanbHas mporpamMMa Bozoc-
OGepexxeHus B CeTbCKOM X03sicTBe (2012—2020),
HauuoHanbHBIN IJIaH MOJIepHU3AINU CETBCKOTO XO-
3saiicTBa (2016—2020), HaunonanpHasa mporpaMmMa
1o u3MeHeHwuto kauMara (2014—2020).

Taxxke cOCTaBHOM YacTbhIO CUCTEMEI CTPaTETrUpo-
BaHUA ABIAIOTCA aKThl MUHUCTepcTB KHP (Munu-
CTePCTBAa CeJbCKOT0 X035I1CTBA U CETbCKUX TePPU-
Topuii, MuHMCTEepCTBa HAyKU U TexXHOJIOrui, Mu-
HUCTEPCTBA GUHAHCOB, MUHHCTEPCTBA IPUPOIHBIX
pecypcoB): HanioHanbHBIN IJIaH IO KOHTPOJIIO U

“ CM.: KycauHos X. X., Xycauros b. M. JxoHoMuueckue acnekTbl LudpoBm3aLmy cenbckoro xosanctaea Kasaxcrawna // Central

Asian Economic Review. 2020. N2 3. C. 194.

4 He J. & Jiang S. 2023. Conservation agriculture in China: innovations, investment opportunities and challenges. FAO
Investment Centre Country Highlights No. 19. Rome, FAO. P. 5—9.

“2 He J. & Jiang S. Op. cit.
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NIpeZioTBpallleHHIo onlycThiHuBaHuA (2011—2020),
HaunonanbHasd nporpamMMa CTPOUTENbCTBA PeCyp-
cocbeperarolero ceabckoro xo3aicrea (2009—
2015), HaunoHanbHBIH IUIaH yCTOMYMBOTO Pa3BUTHUSA
cesbcKoro xo3stictBa (2015—2030), PekomeHgamuu
110 YCKOPEHUIO Pa3BUTUSA CEIbCKOX035IHCTBEHHON
SKOHOMUKH 3aMKHYTOro nukia (2016)*.

HopmaTrBHOe peryaupoBaHue lepexofa K pecyp-
cocOeperarleMy CelTbCKOMY XO3SHCTBY OCYILECTBIIA-
€TCs He TOJIbKO Ha 00IIerocyZlapcTBEHHOM YPOBHE,
HO U Ha YpPOBHE OT/Ie/IbHBIX TIPOBUHITUH.

Takas MoZiesb OCyII[eCTBIEHUA CeIbCKOX03AH-
CTBEHHOM /IeITeIbHOCTY KOPPEIUPYETCs C OOIIerocy-
ZapCTBEHHOM ITOJUTUKOH 10 TTIepeXxofy K HU3KOyTIe-
POZHOI 5KOHOMUKe, KOTOPasi BKJIIOYaeT TpU cdheprl:
nepepaboTKy OTXOZIOB, UCIIOJIb30BAHUE 3€JIEHBIX TEX-
HOJIOTHA, MICTIOJIb30BaHKe BO30OHOBIAEMbIX NCTOYHH-
KOB 3Hepruu. [1o oTAebHBIM OLleHKaM, YITIEPOAHBIH
nuK 6yzeT gocturHyT K 2030 T., yIieposHas Hel-
TpasibHOCTE — K 2060 1. [ToaTOMy rocyzapcTBeHHast
9KOJIOTHYeCcKas IOJIUTHKA OIlpeZieIIeTCs C yIeTOM
aToli TeHAeHINH. OZFHOBpeMeHHO CHOPMYTUPOBAHBI
U IPUOPUTETHI FOCyZapCTBEHHOU arpapHOil IOJIH-
THUKHW: MOZIEpHU3aIMA CeIbCKOI'0 X03AKUCTBa; MOJEP-
HU3AIWs IEPEBHU; YIUTy6JIeHHe cebCKUX pedopm™.

ITpu s3TOM B chepe obecniedeHUs IPOJOBOJIb-
CTBEHHOI 0e30MaCHOCTH CYIIECTBYIOT [BE YI'PO3bI:
HeOOJIBIIION pa3Mep 3eMeTbHbIX Y4acTKOB U AeUIUT
3eMeJIbHBIX ¥ BOAHBIX PECYPCOB. DTO 00YC/IOBIUBAET
Heo0OXOANMOCTH ITlepexozia K NHHOBAI[MOHHOMY Be/ie-
HUIO CeIbCKOT0 X034HCTBa, OCHOBAaHHOMY Ha pellle-
HUH 9KOJIOTMYECKUX 1pobieM. ChopMupoBaHHasA
ZIOJITOCPOYHAsA dKOJIorHYecKas oJUTHKA, HallpaBs-
JIeHHas Ha SK0JIOTHYecKyto TpaHchopmaruio Kuras,
B KOTOPOM, C OZHOU CTOPOHBI, HAabJIIOJAeTCs CTPEMU-
TeJIbHBIM DKOHOMHUYECKUH POCT U, KaK ClIe/ICTBUE,
yBeJIMYeHNe aHTPOIIOTeHHOM Harpy3Ku Ha OKpy»Kalo-
LIyI0 cpeAy, HO C APYTOl CTOPOHBI, OCYIeCTBIIAI0TCA
aKTUBHBIE [IeHICTBUA IT0 ee CHIDKEHHIo. B poccuiickoit
JIuTepaType Takasd CUTyallisa oXapakTepru3oBaHa Kak
«KUTANCKOE DKOJIOTUYECKOE Uy0»*,

B HacTodAmmee BpeMA I1e/Id 9KOJIOTUYeCKOH TpaHC-
dbopmarum onpegenstoTes B 14-m [InaHe nATWIETKH
S5KOHOMMYECKOTI'O U conuanbHoro passurud KHP u
Llenax gonrocpounoro passutua KHP no 2035 r. Cpe-
[Vl HUX: yCKOpeHue 3ejieHoH TpaHc$opMaIuu, HOBbI-
meHre 3¢ ¢$eKTUBHOCTU UCI0Ib30BAHUA PECYPCOB,
aKTHUBHOE pa3BUTHE 3eJIeHOH S5KOHOMUKH, COZel-
CTBUe 3esIeHOU TpaHCcHOpMAaIH Pa3BUTHS CeTTbCKOTO
X03AHCTBa, yCUIeHNe 0XpaHbl OKpYKarllleil cpesl

4 He J. & Jiang S. Op. cit. C. 13.
4 CM.: bouun J1. [. Ykas. cou. C. 26.

U yIpaBjieHHe CeIbCKOX03IHCTBeHHBIM IIPOM3BO/-
CTBOM. 3ejieHas TpaHCPOpMaLHs CeTbCKOTO X035 -
CTBa HalpasJeHa Ha ero yCTONYNBOe pasBUTHE, POCT
Z0X0ZIoB pepMepOB, 3aIUTY OKpYKaloLlel cpeasl,
obecrieyeHue TPOU3BO/CTBA HKOJOTUIECKH YHCTOM
CeJIbCKOXO3IMCTBEHHOM npoayxunn“’.

Peanusanua mep rocyapCTBeHHOM MOTUTUKU
IIpuBesa K TOMY, 4TO II0 MHOTHM BUZaM CEJIbCKOXO-
3aiicTBeHHOU npoayknmy KHP ctana skcropTepoM.
Oco6eHHOCTD SKCITOPTa CETbCKOX03AHCTBEHHOM MPOo-
AYKIIUYM COCTOUT B TOM, YTO OH JOBOJBHO 3KECTKO
peryaupyeTcs rocyfapCTBOM. JDKCIIOPT OCYIeCTBIIA-
eTcsl B paMKax mpoekTa «OfMH MOsIC — OJUH My Th»
Y HalleJIeH Ha pellleHue psja mpobieM, B TOM YHCIe
Y DKOJIOTUYECKOn "

DKOJ0TrHU3aIysa CeIbCKOTO X03AMCTBAa JOMKHA
TIPUBECTH K IPOU3BO/CTBY SKOJIOTUYECKH Ge3omac-
HOU IPOAYKIIMH, IOCKOJBbKY OZHA U3 IIPeTeH3uH K
uMnopTupyeMoi nu3 Kuras cenbckoxo3aiicTBeHHOMN
MIPOAYKIINYN — ee HedKOJIOTUYHOCTh. Taxxke cpeau
MIPUYMH, TPENATCTBYIOMNX Pa3BUTHUIO 3KCIIOPTa
CeJIbCKOX03AHCTBEHHOM MPOAYKINU, — UCIOIb30-
BaHUe CTaporo o00pyZ0BaHUs, He TO3BOJIAIOLIETO
OCYI[eCTBATh YTWIN3AIWIO OTXOZA0B CebCKOX03AH-
CTBEHHOTO [TPOMU3BO/CTBA, Ype3MepHOe IpUMeHeHNe
MIeCTULIMZOB U arpOXMMUKATOB, HU3KHE SKOJIOorude-
CKMe€ CTaHAapTHI ™.

PerieHue mpo6sieM 9KCIIOPTa CeTbCKOX03HCTBEH-
HOH IPOAYKIIUY 00yCIOBIUBAET TPAHCPOPMALIHIIO
CHCTeMBI rocyZlapcTBeHHOro ynpasiaeHusa Kuras.
OmpezeneH KOMIUIEKC MHCTPYMEHTOB, CpeZii HUX
3eJIeHble rocyZlapCcTBEeHHbIE 3aKyIIKY, TOCYAapCTBeH-
HBII KOHTPOJIb 3@ Ka4eCTBOM 3KCIIOPTUPYEMOH ITpo-
aykiuu (B 2015 1. B 3akon KHP o 6e3omacHoCTH -
IIEBOM ITPOAYKLINY ObLTU BHECEHBI COOTBETCTBYIOIINE
U3MeHeHUsA), 3JIeKTPOHHbIe TOProBhle IIIOIIaJKH,
SKoJIOTMYecKasd cTaHAapTu3anysa. Takxke IocTaBieHa
ob1erocyzapcTBeHHasA 3a/1a4a CO3[aHuUsA KUTANCKOTO
OpeH/ia CebCKOX03UCTBEHHOM POAYKIUH.

Bce ato npucyme u Poccuiickoit ®egeparuu.
Hamnpumep, emte B Ilocmanuu [IpesuaenTta Poccun
degepanbHoMy Cobpanuto PO Ha 2019 r. 6UT0 OT-
MeY€eHO, YTO HEOOXOAMMO «CO3JaTh 3aIIUIEHHBIN
O6peH/l 0TeueCTBEHHOM YUCTOM, «3eJIeHOM» TTPOAYK-
LM, OH JI0JKeH MOATBepPK/aTh, UTO B ee IIPOU3BO/-
CTBE UCIIOIb3YIOTCA TOJBKO Oe30macHbIe IS 3/10-
POBbA YesoBeKa TeXHOJIOTUH, 3aCIyKUTb FapaHTUU
BBICOKOT'O KauecTBa U Ha BHYTpeHHEeM, U Ha BHeIll-
HeM peiHKe»'’. ChopMHUpoBaHa IpaBoBasi OCHOBA
MPOM3BOCTBA SKOJIOTUYECKU YUCTON MPOAYKIIUKA .

4 CM.: Cnupugoros []. B. Kutaiickoe akonorudeckoe vyno // HOpuauyeckas Hayka B8 Kutae n Poccmu. 2021. N2 4. C. 146—150.

4 He J. & Jiang S. Op. cit. P. 37.

47 CM.: Yepkacosa 0. B., Bonkos C. [. OcobeHHOCTU pa3BUTWS arponpojoBo/ibCTBEHHOro akcnopTa Kntas B coBpeMeHHbIX
ycnosusax // AkoHoMuWKa, TpYA, ynpaBneHue B cenbckoM xosanctae. 2020. N2 12 (69). C. 22.

48 CM.: Yepkacosa 0. B., Bonkos C. I'. Ykas. cou. C. 24.
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NPABOBOE PEYJINPOBAHWE NPOMbILLITIEHHOTO WU ATPAPHOI0 CEKTOPA 3KOHOMUKH

OmnpezesnieHbl HaIIpaBJIeHUs CTPAaTernueckoro pa3Bu-
TUS OPTaHUYECKOTO CeTbCKOI'0 X03dAicTBa — 4 U0
2023 r. [IpaBuTenscTBo PO yrBepamno CTpaTeruto
Pa3BUTHSA MPOU3BO/ICTBA OPraHUYECKON ITPOAYKIIUYN
B Poccuiickoit ®eneparuu 10 2030 roga®'.

CoracHo CTpaTeruy opraHn4eckoi IpoAyKINU
ee MPOU3BOZACTBO N03BOJIsIET MUHUMHU3UPOBATh He-
raTUBHOE BO3/leiCTBHEe Ha OKPYKaIoIIylo cpefy. OTO
obecIieunBaeTcs MyTeM «IIpeAoTBpalleHys 3arpsasHe-
HUS IOBEPXHOCTHBIX U NTOA3€MHBIX BOZI, TIOBBILIIEHUS
KavyecTBa BOJBI B 3aTrPSI3HEHHBIX BOAHBIX 00hEKTaX,
BOCCTAHOBJIEHUS BOZAHBIX SKOcucTeM; 3P PeKTUBHOTO
UCI0JIb30BAHUSA IPUPOAHBIX PECYPCOB; IpeZoTBpa-
LeHus erpaZaliui 3eMesb U IT0YB; BHeJPeHUs UH-
HOBAI[MOHHBIX U 3KOJIOTUYECKU YUCTHIX TEXHOJIOTUH,
Pa3BUTHA SKOJIOTHYECKU 6e30TacHbIX TTPOU3BO/ICTB;
pasBUTHSA crcTeMbl 3pPeKTUBHOTO 06paIeHNs C OT-
XOZIaMU TIPOU3BO/ICTBA U TOTPebIeHUs, CO3JaHUs
UHAYCTPUM yTWIN3ALUU, B TOM YHCJe IIOBTOPHO-
ro IIpUMeHeHUs TaKUX OTXOZ0B; CTPOUTENbCTBA U
MOZepHU3AIUU OYHUCTHBIX COOPYKeHUH, a TaKkxKe
BHe/IpeHUs TeXHOJIOTHM, HallpaBJeHHBIX Ha CHIKe-
HHe o6beMa WIM MacChl BBIOPOCOB 3aTpSA3HAIONAX
BeIecTB B aTMOCepHbI BO3AyX 1 cOPOCOB 3arpsis3-
HSAIOIIUX BEIECTB B BOAHBIE OOBEKTHI; IPOBEEHNS
MEepPOIPUATHUI 110 IPeAOTBPAIeHUIO U TUKBUAALINU
HeraTUBHBIX SKOJOTUYeCKUX MTOC/IeJCTBUIM; OCYIIeCT-
BJIeHUA 3)HEKTUBHBIX MEP TI0 COXPAHEHUIO U PaI[0-
HaJbHOMY UCIIOJIb30BAHUIO IPUPOJHBIX PECYPCOB, B
TOM YMCJIe IECHBIX, OXOTHUYbUX U BOAHBIX OHOJIOTH-
YeCKHX PecypcoB, 10 COXPAHEHUIO 3KOJIOTMYeCKOTO
MIOTEHI1aIa JIECOB»"

B CtpaTeruu opraHnyieckoil MpoAyKIIUU OTMe-
YyeHa PoJib OPTaHUYECKOTO CeIbCKOT0 X035 CTBA B
peanuzanuu Heckonbkux LIYP, a umenHo Lemu N2 17,
KOTOpas mpeJycMaTpuBaeT obeciieueHue mepexosa K
PalMOHATBHBIM MOZIEJIIM TIOTPEOIEHUSA U TPOU3BO/-
CTBa, a Taxke Ilesu N2 15, cortacHO KOTOPOii Heob-
XOZUMBI 3aII[UTA ¥ BOCCTAHOBJIEHHE SKOCUCTEM CYIITH
U coZleICTBHE UX PAllMOHAIbHOMY UCIIOIb30BAHUIO,
paIMoHaIbHOE JIECOTIOIb30BaHue, 60phOa C OMYCTHI-

HUBaHUEM, TIpeKpalleHue 1 obpalieHue BCISATh IPO-
Liecca fierpajaluy 3eMeJlb 1 IIpeKpallieHue IIporecca
yTpaThl GMOJIOIMYECKOT0 pa3HOO6PA3Us.

OmnpeeneHsl TpU ClieHapUsA pa3BUTHA OpraHuye-
CKOT'O CEJIbCKOTO XO35IHCTBa — Oa30BBIN, KOHCEPBa-
THUBHBIM, ONTUMHUCTUIECKU, N3 HUX 32 OCHOBY B3AT
6a30BbIi crieHapwuii. [locTaBieHa 3aZia4a — yBeJH-
YUTH 3KCIIOPT POCCHUICKOU OpraHn4decKoi IpoJyK-
1. IToTeHIMaabHbIH ToTpebuTenb — KHP.

OpraHu4YecKoe CelIbCKOe X03IHCTBO — 3TO OBI-
CTPOPACTYIINI CEKTOP KUTANCKOTO CeIbCKOTO X035H-
cTBa. 1o OTZe/IbHBIM OlleHKaM, KUTalCKII PBIHOK Op-
raHU4YecKoy npoAyknuu Kk 2024 r. coctaButT 13 miipz
n0J1apoB™. [IpUYMHbI YBETMIEHUS TIOTPEGHOCTH B
OpraHu4ecKol MpoAyKINU — COLNaIbHO-3KOHOMU-
4YeCKUH poCT, MOAiepHU3alllA U UHAYCTpUaIU3alua
CeTbCKOXO03AMCTBEHHOTO IIPOU3BOACTBA. PazpaboTaH
KUTalCKNUM cTaHZapT OpraHN4YeCcKOoU IPOAYKIIUH,
OpHEHTHPOBAaHHBIN Ha 3apybexHble pbIHKU. B KHP
OpraHUYecKoe CelbCKOoe X03AUCTBO OCYIeCTBIACTCA
B Tpex popMax: «1) KpyIIHbBIe CebCKOXO03sIUCTBEH-
HBble OpraHU3alluy apeHAYIOT 3eMeJIbHble YIaCTKU Y
dbepMepoB U BEIpAIIBAIOT OPTAaHUIECKYIO IPOAYK-
LIMI0; 2) C paspelleHus MeCTHBIX OpraHOB BJIacTH
KpPYIIHBIE CEeJIbCKOX03AMCTBeHHbIe OpraHu3aluy 3a-
KJIIOYAIOT ¢ pepMepaMy KOHTPAKT Ha IIPOU3BOJACTBO
OpraHUYecKoH MpoAyKUINY; 3) pepMepsl CO34a0T
accoIManuio /i1 KPyIMTHOMACIITAOHOTO IIPOU3BOJ-
CTBa OpPraHUYeCKOM MpoAyKIuu»>*. [Ipou3BOACTBO
OpraHN4ecKol MpoAyKIUY (B OCHOBHOM 3TO MOJIOKO)
OPUEHTUPOBAHO B OOJIBIIEN CTEIIEHN Ha BHEIIHHIE
PBIHKY, XOTS MOXXHO BUZETb U POCT BHYTPEHHETr0
CIIpOCca Ha opra’Hnyeckyto npoaykuuto. C 2020 r. op-
raHu4ecKoe CeIbCKOoe X03AHCTBO MHTETPUPOBAaHO B
pasBUTHE CETbCKUX TEPPUTOPHUH.

AHayIOTMYHBIN TOAX0/, MOXXHO BH/ZeTh U B Poccuu.
Tak, B CTpaTeruy yCTOM4YMBOIO Pa3BUTHA CETbCKUX
TeppuTopuii Poccutickoii ®esepanyu Ha mepuoz, 10
2030 roga® mpegycMaTpUBAETCs, YTO «OPraHUYECKOe
CeJIbCKOe X03AMCTBO ABIAETCA OFHON U3 MOTEeHIH-
aJIbHBIX TOYEK poCTa AJIA CeMbCKUX IoceneHuti». OHO

“ Mocnanue MNpesngeHTa Poccuiickon Pepepaumn OepepansHomy Cobpanuio ot 20 despans 2019 r. // Poccuiickan rasera.

2019. 21 desp.

% MpuHaTel PepepanbHbiil 3akoH oT 3 aBrycTta 2018 r. N2 280-P3 «06 opraHuyeckoi NpoLyKLMU 1 0 BHECEHUUN U3MeHe-
HWI1 B OTAeNbHbIE 3aKOHOATeNbHblIe akTbl Poccuitckont Penepaunmn» (Poccuitckas raseta. 2018. 6 asr.), epepanbHbiii
3akoH oT 11 uioHs 2021 . N2 159-D3 «0 cenbckoxo3s5MCTBEHHOM NPOAYKLMU, Cbipbe Y NMPOLAOBOALCTBUM C YAYULLEHHbBIMU
xapakTepuctmukamu» (Poccuitckan raserta. 2021. 17 uioHs), Nnoa3akoHHble HOPMATUBHbIE NpaBoBble akTbl, FTOCTbI.

" PacnopsixxeHue lMNpasutensctea PO ot 4 utons 2023 r. N2 1788-p «06 yTBepxaeHun CTpaTerum passutus NpoM3BoacTBa
opraHudeckon npogykuum B Poccuitckon @Pepepaunm go 2030 roga» // OdurumnanbHbil MHTEPHET-NOPTan NPaBoBon
uHnpopmaumu. URL: http://pravo.gov.ru, 17.07.2023.

52 CTpaTerus opraHuuyeckoi npogykuuu. Pasgen |.

5 KuTaickuii pbiHOK opraHudeckmx npoayktos nutanus, 2024 // URL: https://rosorganic.ru/news/the-chinese-market-
is-organic-foods.html (gaTa obpawenmns: 24.08.2023).

S [ankuH []. I Mogenb pa3BuTMs opraHM4Yeckoro cenbckoro xosaictaa Kntas // 3koHoMuka 1 BusHec: Teopvs 1 npakTuka.
2023. N2 5-1(99). C. 108.

% Pacnopsixerue Mpasutensctea PO ot 2 dpespansa 2015 r. N2 151-p «06 yTBepxaeHum CTpaTernm ycToMunMBoOro passmtus
cenbckux Tepputopuit Poccuiickoin Gepepaunu Ha nepuog go 2030 roga» // OduumanbHbIi HTEPHET-NOPTaN NPaBoBoii
uHpopmaumu. URL: http://www.pravo.gov.ru, 06.02.2015.
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«ITO3BOJIUT ITIOBTOPHO BBECTU B 000POT HEUCIIOB3Y-
eMble [TOCEeBHBIE IUIOIAAN, 0OECTIEYUTh 3aHATOCTh
CeIbCKOro HacesneHUs, cGOpMUPOBATH MHEHHUE O
Poccuy Kak ocTaBIIMKe SKOJIOTHYeCKH YHCTON IPOo-
JYKIH, 00eCieYnuTh BHYTPEHHHUI IPOZIOBOJIECTBEH-
HBIN PBIHOK OTe4eCTBEHHOM NMPOoAYyKIHell BEICOKOTO
KavecTBa»’. Pa3BUTHE OPraHUYEeCKOTO CETbCKOTO
X03sICTBa CBA3aHO C arPOTYPU3MOM®’ U CEIbCKON
KooIepalyei, Ipyu 3ToM Koollepallis paccMaTpUBa-
eTCA U B IIUPOKOM®, ¥ Y3KOM CMbIC/Iax™".

Ocy1iecTBIeHNE CeNTbCKOT0 TYPU3Ma XapaKTepHO
u g1 KHP, rzie oH npu3sHaeTcs [paiiBepoM pa3BUTHUS
CeJIbCKUX TeppUTOpHii. [IpaBOByI0 OCHOBY pa3BUTHUA
CeJIbCKOT0 TypHU3Ma COCTaBIAIoT Pemenue LleHTpans-
Horo komuTeTa KommyHucrndeckoii naptuu Kuras
(LIK KIIK) 2008 r. 0 pepopMUPOBAHUY U Pa3BUTHUU
CeJIbCKUX PallOHOB, KOTOPOE «IIPUZAJI0 HOBBIM UM-
ITyJIbC YKPEIUIEHHUIO CeJIbCKUX HHCTUTYTOB, PA3BUTHIO
COBPEMEHHOTO CeJIbCKOI'0 X03AMCTBa, COAEHCTBUIO
Ky/IbTYyPHOMY Pa3BUTHIO U COLIMAIBHOMY IIpOrpec-
Cy B CeJIbCKUX palioHaX, KOMIUIEKCHOMY Pa3BUTHIO
TOPOZCKUX U CeTbCKUX PAHOHOB 3a CYeT Pa3BUTHUA
CeJbCKOro TypuaMa»®, yBezloMmIeHre HalmoHatbpHo-
o yIpasaeHud TypusMa 1 MUHNCTepPCTBa CelIbCKOT0
xo3siictBa KHP 06 akTHBHOM COZIEICTBUY Pa3BUTHIO
HaIlMOHaJIBHOTO celbckoro TypusMa (2007), Joky-
MeHT N° 1 [leHTpasbHOro npaBuTenbCcTBa «O pea-
JI3aluY HOBOH KOHIIENIIUY Pa3BUTUSA U YCKOPEHUH
MOZIepHU3aI[iU CelTbCKOT0 X03AUCTBA I JOCTIDKe-
HUSA BCECTOPOHHero barococtosHua» (2016), Ilnan
Pa3BUTHA CEIbCKOTO TypU3Ma B JOKYMeEHTaxX Ha 14-10
MIATWIETKY U JP.

s kuTalickol MoZiesid ceJIbCKOTo TypU3Ma xa-
PaKTepHO CyIleCTBOBaHME CelIbCKOX03ANCTBEHHBIX
KOOIIEPaTUBOB, 3aHNMAIOIIUXCA PA3BUTHEM CeJIb-
CKOTO TYypU3Ma, YTO IIPUHOCHUT I10JIb3y KAKJOMY JO-
MOXO3SIMCTBY, a TaK)Ke IIpoIlaraHgupyeT MeCTHBIE
obrryau. VicenezoBareny BEIIENAIOT YeThIPE 3TAla B

CTAaHOBJICHUU M Pa3BUTUH CEIbCKOTO TYPU3Ma, IIpU
9TOM COBpeMeHHBIU aTan Havasca ¢ 2016 r. Ceroa-
HsI OCYIIECTBJIAETCSA HECKOJIBKO BU/IOB arpapHoOro
TypU3Ma: OTABIX Ha CeJIbCKUX KypOpTax, yJacTHe B
CebCKOXO3SIHCTBEHHBIX pab0oTax, STHUYECKUE TYPHI,
racTPOHOMMYECKHE TYPhI, PHIOOJIOBHBIE TYPHI, ITOCE-
IIeHre BBLICOKOTEXHOJIOTMYHBIX KUTAMCKUX HepM II0
POM3BO/ICTBY aKBaKyAbTYphI®'. [ocyzapcTBO mog-
Jiep>KUBaeT pa3BUTHE arpapHoro Typusma. B Poccun
CeJIbCKUI TypU3M Takke IIpu3HaH B 2021 r. Hampas-

JIeHWeM I'oCyZlapCTBEHHOH OAIEPKKY B cdepe pas-

BUTHSA CEeTbCKOTO X03sicTBa®.

ITozBOASA UTOTH, MOXKHO CKa3aTh, YTO JJIS CeTbCKO-
ro xo3sfictBa Poccun u Kuras xapakTepHBI 001111e
TeH/IeHITNH.

— BO-TIEPBHIX, ObOecrieueHne COOCTBEHHOH IIPOZIO-
BOJIbCTBEHHOI 6€30I1aCHOCTH, ¥ 10 OCHOBHBIM
MMOKa3aTeJsAM JaHHBbIE CTPaHbI 00eCIIeYNBalOT
CBOIO IIPOZIOBOJIECTBEHHYIO HE3aBUCUMOCTD;

— BO-BTOPBIX, Pa3BUTHE SKCIIOPTA CEITbCKOXO3AH-
CTBEHHOH NPOAYKIINY, B TOM YHCJIe U OpraHu-
YecKoi. ITo 06yCI0BINBaeT HEOOXOAUMOCTh
[IPABOBOI'O PETYINPOBAHUSA U CTPATETHIECKOTO
IUIAHUPOBAHUA OPTaHUIECKOT'O CETbCKOTO X035H-
CTBa, MEP ero rocyZapcTBEHHOU MO/IePIKKY;

— B-TPeTbUX, yCTOMYNBOE Pa3BUTHE CETbCKUX TEP-
PUTOPUI, UHCTPYMeHTaMu obecredyeHuss KOTOPO-
T'O SIBJIAIOTCS OpraHuYecKoe CebCKOe X035HCTBO,
CEeJIbCKUH TYPHU3M, CeIbCKas KOollepamys;

— B-YETBEPTHIX, MPOIIeCCH I POBOLL TpaHchopma-
IIUY CeTbCKOTO XO3MCTBA, OXBATHIBAIOLINE KaK
IIPOU3BO/ICTBO, TaK M COBIT CETbCKOXO3AHCTBEH-
HOU IIPOAYKLINM;

— B-TIATBIX, 3ejieHas TpaHCPOpMaLKA CelbCKOXO035H-
CTBEHHOU ZIesITeTbHOCTH, II03BOJIAIOIAA IepENTH
K 3€JIeHOMY CeJIbCKOMY X034HCTBY KaK pecypcoc-
GeperarolieMy BUY CETbCKOTO XO3gHCTBa, Ha-
[IpaBJIeHHOMY Ha pelleHHe SKOJIOTUYeCKUX MIPo-

% BoponuHa H. [1. Cenbckoxo3sMCTBEHHAs Koonepauus Kak MexaHn3M obecneyeHuns NpoAoBONbLCTBEHHON Be3onacHocTu
B CMCTeMe HauMoHanbHbIX Npnoputetos Poccuu : MoHorpadusa. M. : Mpocnekr, 2022. C. 37.

% CM.: Tokapesa E. B., AHTamolwkuHa E. H. ArponpoMblLLNeHHbIA TYpU3M Kak NepcnekTMBHOE HanpasfieHue pasBuTms
CenbCKuX TeppuTopuin B pernorax Poccun // Typnam: npaso n skoHomuka. 2022. N 1. C. 18—21.

58 B LUMPOKOM CMbICNIE CeNbCKas KOOMNepaLuns — 3TO MHTErpaLms KPYMHbIX W ManbiX CelbCKOX035CTBEHHbIX TOBApONpo-
ussopmuTenei 8 popMe knactepos (cM.: Kynauyc B. A., Fankur []. I. OCHOBHbIE HanpaBaeHUs KnacTepusaumm opraHuye-
CKOro cenbckoro xossncTea Poccun Ha npuHumnax koonepauum // OynpameHTanbHble v NpyUknagHble UccnenoBaHus
KOOMepaTMBHOro cekTopa skoHomuku. 2022. N2 3. C. 46—54).

% B y3KoM cMbIC/e cenlbckas Koonepauus — co3faHune ManbiMu GopMaMy X039 CTBOBAHNUS CeNIbCKOX03AWCTBEHHbIX KOO-
nepaTtneoB N16o 3aKkioueHe MU LOrOBOPA O COBMECTHOM CeNbCKOX03ANCTBEHHON AeaTenbHocTy (cM.: BopoxuHa H. 1.
MpoM3BOACTBO M 3KCMOPT OPraHMyeckoit MpoayKLMK Kak cTpaTernyeckas 3agada poccuinckoro rocynapcrsa // ArpapHoe

u 3eMensbHoe npaso. 2019. N2 6. C. 36—37).
6

o

Moposos [. B., Ce Lf. OnbIT pa3sutus cenbckoro Typusma B Kntae // ArposkoTypu3M B Nepuof COBPEMEHHbIX BbI30BOB:

HaLuMoHanbHbIY onbIT : MaTepuansl Xl HaumMoHanbHoM Hay4YHO-NpakTMYeckon KOHGEPEHLUN C MEXAYHAPOAHbIM y4acTUEM.
MuHck, 25 Hosbpsa 2021 roga. Munck : Benopycckuin rocynapcteeHHbin yHuepcuteT, 2021, C. 92.
81 CM.: Opuwes A. b., TapaceHko B. H. ArpapHbiit Typusm B Kutae // BecTHuk Antaickoit akafieMumn 3KOHOMUKU 1 Npasa.

2019. N2 1-1. C. 125—1383.

2 MepepanbHblit 3akoH oT 2 uiona 2021 r. N2 318-®3 «0 BHeceHun usMmeHeHuii B QeflepanbHblil 3akoH «0b ocHoBax
TypucTcKol fesitenbHocTn B Poccuitckonn Pepepaumun» u ctaTtbio 7 PepgepansHoro 3akoHa «0 pa3BUTUM CeNbCKOTO
xo3s1icTBa»» // OduumanbHbiil MHTEpHeT-NopTan npasosoit nHdopmaumun. URL: http://pravo.gov.ru, 02.07.2021.
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6JieM, B TOM YHCJIe U KIMMATU4ecKo. [Tpu aToM

JIOJKHBI TPUMEHSTHCSA He TOJbKO NHHOBAIMOH-

HbIe TEXHOJIOTHH, HO U TPaJUIIMOHHbIE CITOCOOBI

BeZleHUs CebCKOI'o X035iicTBa (IIpU YCIOBUM BBI-

TTOJTHEHUS SKOJIOTUYECKUX TPeOOBaHMIA).

TakuM 06pa3oM, pocCUiicKoe 1 KUTatiCcKoe Celb-
CKOe X03AMCTBO HaXOAUTCS B MIpoIlecce TeXHOJIO-
ruveckoi, nndpoBOU, 3eeHoM TpaHchopmaIum,
HampaB/JIeHHOMN Ha nepexo/i K HOBOM MOJiesiu OCy-
IeCTBJIEHUS CeTbCKOX03AHCTBEHHOMN IeATeNbHOCTH,
ZUIsI KOTOPOM XapaKTepHBI ITyOoKas repepaboTka
CeIbCKOX03AMCTBEHHOM NPOAYKLINHU, TEXHOJIOTHYe-
CKOe OOHOBJIEHE CETHCKOT'O X03HCTBA, UCIOIb30-

BaHUe pecypcocbeperaronmnx ¥ HU3KOYTJIEPOAHBIX
TEXHOJIOTH, YTO COOTBETCTBYET KOHIIEIIIUY YCTOM-
YUBOTO Pa3BUTHS.

CoBpeMeHHbIe MTPOGIEMBI CETBCKOTO X03MCTBa
06YCIOBIHUBAIOT HEOOXOJUMOCTh MOIEPHU3ATIN T
[IPABOBOTI'0O PErYIMPOBAHUSA U CTPATETMYECKOTO TLIa-
HUPOBAHUSA OCYIIECTBIEHUs CENbCKOXO3MCTBEHHOM
JeSITeJIbHOCTH, YYUTHIBAOIIEH KaK CyITHOCTHBIE U3-
MeHEHUS MOZIENTH IIPOU3BO/ICTBA CEbCKOX03UCTBEH-
HOU TPOAYKI[UU, TaK U TPe0bpa3oBaHUSA CUCTEMBI
yIIpaBJIeHUs CETbCKUM XO3SIMCTBOM U HallpaBJIeHHOM
Ha obecIieyeHre SKOTOTUYECKOM U TPOJOBOIbCTBEH-
HOM 6€e30I1aCHOCTH.
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AnHomauus. B cmamse paccmampugaromcs HeKOmopble aKMmyaibHble 80NPOCbL I80THOUUOHHO20
paszsumils Npasosblx HOPM 06 UHOCMPAHHBIX UHBECMULUAX 8 OMPACIL IKOHOMUKL, KOMOPble S16-
JSIIOMCSL cmpamezuyecku 3HaUUMbIMU 01151 2ocydapcmea. Ommeuaemcs,, umo 8 meuexue 15 em ¢
MOMEHMA c80€e20 HOPMUPOBAHUS 3aKOHO0AMENbCMB0 8 OAHHOU 001ACMU UHMEHCUBHO COBEPLLEH-
cmaeyemcsi U 8 npouecce c80ez0 pa3sumuis, HeCMOMPS HA 0MOebHble MOoUeUHble KOPPEKMUPOBKU
no CMsi2UeHU0 AOMUHUCMPAMUBHO20 Pe2YUPOBAHUS, 8 UeJIOM XAPAKMepU3Yemcsl yclieHUeM KOH-
MPOJSL UHOCMPAHHOZ0 YUACMUs 8 CMPAMezUUecKUx cekmopax poccutickoil akonomuxu. ITpu amom
yeenuueHbl Kouuecmao obaacmetl IKOHOMUUECKOTL 0esimenbHOCMU, UHOCMPAHHbLe LUHBeCMULULL 8
Komopble nodaexcam 20cydapcmeeHHOMY KOHMPOJIO, Kpye UL, HAd KOMOPbLX PACAPOCMPAHAIOMCS
Mepbl 02PaAHUUUMENBbHO20 XAPAKMepd No UHBECMUPOBAHUI0 8 CMpamezuuieckue 0mpacau 3KOHOMUKL,
a makce 8UObL COLI0K UHOCMPAHHbBLX UHBECMOPO8, NOONeHaAuUX 0053amenbHOll nped8apumenbHoll
Homugukayuu opzaHamil 20cyoapcmeeHHoll gracmu. JanHsle meHdeHyUL npedonpedesieHbl HAyUO-
HAbHBIMU NPUOPUMeMAaMU 20¢y0apcmaa Ha onpedesieHHOM Imarne, Heobxo0UMOocmblo obecneueHus
IKOHOMUUECKO20 CY8epeHUmema U HeQonyueHUs Yepo3 Ot 060pOHbL cmpaHst U (wil) 6e3onacHocmu
2ocydapcmea 8 Ycaio8usx mexc0yHapoOHOU noaumuueckoll U IKOHOMUUeCKOU HecmabuwibHOCmu.
Kntoueevle cnrosa: uHocmpatHble uHgecmuyuu, 6e30nacHocms 20cydapcmed, 0mpacau IKOHOMUKLU,
umeroujue cmpamezuueckoe 3HaueHue oA 20cyoapcmaa, [IpasumenbcmeeHHaAss KOMUCCUSL.

Abstract. The article deals with some topical issues of the evolutionary development of legal norms on
foreign investment in sectors of the economy that are strategically important for the state. It is noted
that for 15 years since its formation, the legislation in this area has been intensively improved and in
the process of its development, despite some point adjustments to ease administrative regulation, it
is generally characterized by increased control of foreign participation in the strategic sectors of the
Russian economy. At the same time, the number of areas of economic activity in which foreign invest-
ments are subject to state control, the circle of persons subject to restrictive measures for investing
in strategic sectors of the economy, as well as the types of transactions of foreign investors subject to
mandatory prior notification by state authorities have been increased. These trends are predetermined
by the national priorities of the state at a certain stage, the need to ensure economic sovereignty and
prevent threats to the country’s defense and (or) state security in the face of international political
and economic instability.

Keywords: foreign investment, security of the state, sectors of the economy of strategic importance for
the state, Government Commission.
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Munbyakosa 0. B.

COBpEMEHHbIe TEHEHLUN pPa3BUTUA 3aKOHOATENLCTBA 06 MHOCTPAHHbIX NHBECTULIUAX B CTPATETMYECKME OTPACIIN 3KOHOMUKH

Poccuiickoit ®egepariuy, Kak U BO MHOTMX 3a-
PYOEXKHBIX CTpaHax, yCTaHOBJIEH 0COOBI TIpa-
BOBOU peXMM MHOCTPAHHOTO MHBECTUPOBAHUSA B
oT/eNbHBIE ChepPbl SKOHOMUYECKOH e TeNTbHOCTH,
KOTOpbIE UMEIOT MPUHIUITNAIBHOE 3HAYEHUE [T
obecreyeHHA HAI[MOHAIbHON BOEHHOM, SKOHOMHYE-
CKOI, SHEPTEeTHUYECKOH 1 MHBIX BU/IOB 6€30TaCHOCTH.
OcobeHHOCTHIO TAHHOTO MTPABOBOTO peXXuMa
SIBJIAeTCS YCTaHOBJIEHUE 3al[peTOB U OrpaHUYeHUH
BJIUSHUA MHOCTPAHHBIX JIUI Ha CTAOUIbHOCTH Jle-
SITEJTbHOCTY OPTaHU3al[uil, UMEIOITUX CTpaTernye-
CKoOe 3HauyeHue A obecrevueHuss 060POHbI CTPaHbI
u 6e30MmacHOCTH TocyapcTBa. Llenbio 3TUX orpa-
HUYEHUH SBJISIETCA HEJOMYIeHUE COBEPIIEHUS B
OTCYTCTBUE JOJKHOTO FOCyZapCTBEHHOr0 HaZi3opa
CZIEJIOK, KOTOPBIE MIPUBOASAT WIN MOTYT MPUBECTU K
YCTaHOBJIEHUIO KOHTPOJIA HaZl CTPAaTETHYeCKUM 00-
IECTBOM MHOCTPAHHBIM MHBECTOPOM WJIH TPYIIION
JIAII, B KOTOPYIO BXOAUT UHOCTPAHHBIN UHBeCTOP. Jlo-
CTUKEHUIO JAHHOU 1IEJTU CIIYKUT Pa3pelTuTeTbHbIN
TOPSAZAOK COBEPIIeHUS YKa3aHHBIX CEJIOK, IPeATo-
Jlararonuii 06A3aTeIbHOCTh UX TIPEJBapUTENbHO-
'O COIVIACOBAHMS C YIIOMHOMOYEHHBIM OPTaHOM' —
dbemepasbHBIM OPTraHOM UCITOJTHUTENBHOHN BJIACTH,
VIIOJTHOMOYEHHBIM Ha BBITTOJTHEHNE QYHKIIUIMA 110 KOH-
TpoJIto UHOCTpaHHBIX UHBecTulnii (PAC Poccun), u
[TpaBUTENBCTBEHHOM KOMMCCHEN IO KOHTPOJIIO 3a
OCyIIECTBIEHNEM MHOCTPAHHBIX MHBECTUIINH B Poc-
cutickolt Pepepannu (ganee — I[IpaBUTeIbCTBEHHAA
KOMHUCCHA).

[TpaBOBYIO OCHOBY peryiaMeHTallluM y4acTUs UHO-
CTPaHHOTO KalliTaja B UMelollye JJs1 rocylapcTBa
CTpaTeruvecKoe 3HaueHue chepsl SKOHOMUIECKON
ZleATeJIbHOCTU cocTaBisAloT PeepanbHbIl 3aKOH
«O TmopsaKe ocylecTBIeHNA MHOCTPAaHHbIX UHBECTHU-
1K B X039 CTBEHHBIE 061I[eCTBa, UMEIOIIINe CTpa-
Ternyeckoe 3HavYeHue A obecrnedeHrss 060pOHEI
cTpaHbl U 6€30IIaCHOCTH TOCYAapcTBa»” (nanee —
3akon N2 57-03) u cT. 6 PeziepanbHOro 3akoHa «06
WHOCTPAHHBIX UHBECTULIUAX B Poccuiickoit eznepa-
un»’ (ganee — 3akoH N2 160-03).

B 3axone N2 57-®3 packpriBaloTcA AOMyCTUMEIE
YCJIOBUSA MOTYYEHUS UHOCTPAHHBIM MHBECTOPOM U
TPYIIIION JIUI], B KOTOPYIO BXOJUT MHOCTPAHHBIN UH-
BECTOD, aKTUBOB X003 CTBYIOIINX CyOHEKTOB, OCY-
LIECTBJIAIOIMX X0Ta ObI OAUH 13 51 Buza gedaresnb-
HOCTHU, YKa3aHHOTO B CT. 6 3aKoHa (IIpOU3BO/CTBO
BOOPY)XEHUsI, aBUALIMOHHOM TEXHUKU, OKa3aHUe
YCIJIYT B IOPTax, a3poIopTax, paAuo-, TeJleBellaHus
u 7p.), ¥ (MIK) IPaBO OCYIIECTBIATh TaKUe BUIBI

ZeATeTbHOCTU B COOTBETCTBUU C UMeoIelcsa y HUX

JULeH3uel, akkpeAuTalreii, JoroBOpoM.

ITo ob6uleMy paBHIy MHOCTPAHHBIE FOCYAAPCTBA,
MeXJyHapoJHble OpraHu3aluy U INIa, Haxo AIIye-
Cs1 TIO/l UX KOHTPoJieM («ITyOIUIHbBIe» UHBECTOPHI), a
TakKe UHble MTHOCTPaHHbIe OpraHu3aIu, He Ipej-
craBuBmve ceefieHus B ®AC Poccuu o cBoux KOH-
TPOJIMPYIOLINX JUIAX, 6eHePUIIMAPHBIX BIAIENbIIAX,
BBITOZIONIPUOOpETATENAX:

a) He BIIpaBe KOHTPOJINPOBATh (IIPAMO, KOCBEHHO)
ZeTeNbHOCTD CTPATETNIeCKOro O0IIeCTBA U BJIa-
ZeThb 25 % v 60Jiee er0 OCHOBHBIX TIPOU3BO/ICTBEH-
HBIX CPE/ICTB;

6) 0b6sI3aHBI COIIacOBaTh € IIpaBUTEIHCTBEHHOM KO-
MUCCHEHN CAEJKY 110 TIPUOOPETEHHIO ITpaBa pac-
nopspKaThes (IpsMO, KOCBEHHO) 6osiee ueM 25 %
aKImii (Ioseit) cTpaTerunieckoro obiecTBa (HO st
00111eCTBa, OCYIIECTBIIIOIErO TTI0Jb30BAHUE YIacT-
KOM HeJip defiepasbHOrO 3HaYeHN s, OpraHu3aliHy,
ZlerCTByIOIIEH B cdhepe pIOOTOBCTBA, — CBBIIIE
5 %), a Tak’ke BO3MOXKHOCTU OJIOKMPOBATh pellle-
HUSI OPTaHOB YIIPABJIEeHNs YKa3aHHOTO O0IIEeCTBa.
VHbIEe «9aCTHBIE» MTHOCTPAHHBIE MHBECTOPHI, KO-

Topsle packpsuid PAC Poccuu cBeieHNA O CBOUX KOH-

TPOJIMPYIOLINX JUIAX, 6eHePUIIMAPHBIX BIAIENbIIAX,

BBHIFOZIONIPUOOpETaTeNAX, BIIpaBe MPHUOOPECTH:

1) 6e3 mpeABapUTEIBLHOIO COIVIACOBAHUA (C YCIIO-
BUEM HEYCTAaHOBJIEHUS KOHTPOJIA HaJ 00Iie-
CTBOM) — IIpaBoO pacnopsxaTbces (IpaMo, Koc-
BEHHO) He 6ostee yeM 50 % oT 00111ero KoIu4ecTBa
r0JI0COB, MPUXOAAIIMXCA Ha akIMU (F0IN) cTpaTe-
rr4YecKoro obiecTBa (HO 10 MeHee yeM 25 % —
ZUIS1 OO1IIECTBA, OCYLIECTBIIAIONIETO MOTh30BaHUE
Y9acTKOM HeZp desepasbHOro 3HaYeHUsI, Opra-
HU3aIUHU, JeHCTBYIoIIel B chepe phIOOTOBCTBA),
a Tarxke MeHee 4yeM 25 % ero OCHOBHBIX IIPOU3-
BO/ICTBEHHBIX CPEZICTB;

2) c cortacoBaHus [IpaBUTeIbCTBEHHONM KOMUC-
CHU — IIpaBO pacnopsXaTbcA (IPAMO WIN KOC-
BEHHO) 6osiee yeM 50 % rosocoB ot ob1ero
KOJIMYeCTBa I'oJIOCOB, MPUXOAAIINXCA Ha aKIIUU
(monm) cTparerndeckoro obuiectBa (A obie-
CTBAa, OCYIeCTBAONIErO [T0/Ib30BaHNe YIaCTKOM
HeZp deepasbHOrO 3HAUEHUA, OpraHu3aIuy,
neticTBytornei B chepe pribosoBcTBa — 25 % U
6osee ), ApyTHe paBa, BJIEKYIINe yCTaHOBIEHNE
KOHTPOJIA HaJl HUM, a Takke 25 % u 6oJjiee ero
OCHOBHBIX IIPOU3BO/ICTBEHHBIX CPE/ICTB.

B cBoto ouepezpb, B 3akoHe N2 160-®3 (cT. 6) ycTa-
HOBJIEHBI:

' CMm.: onpepenexune KoHctutyumoHHoro Cyaa P® o1 29.09.2011 N2 1108-0-0 ; noctaHoBneHue KoHcTutyumoHHoro Cyna PO

071 30.03.2023 N2 12-1 // CMNC «KoHcynstaHnTMnoCc».

2 QenepanbHbli 3aKoH oT 29.04.2008 N2 57-03 (pep. o1 28.04.2023) «0 nopsfKe 0CyLECTBAEHNA MHOCTPAHHbIX UHBECTULWIA
B X03ACTBEHHblE 06LeCTBa, UMeloLLMe CTpaTernyeckoe 3HaveHme ans obecneveHuns obopoHbl cTpaHbl U HesonacHoCTM

rocypapctsa» // C3 P®. 2008. N2 18. Ct. 1940.

® QepepanbHbiit 3akoH ot 09.07.1999 N2 160-D3 (pep. ot 29.12.2022) «06 nHoCTpaHHbIX MHBeCTULUAX B Poccuitckon

®epepaumnun» // C3 PO. 1999. N2 28. Ct. 3493.
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NPABOBOE PEYJINPOBAHWE NPOMbILLITIEHHOTO WU ATPAPHOI0 CEKTOPA 3KOHOMUKH

1) 0653aHHOCTD «ITyOIUYHOTO» UHBECTOpa 06pa-
TUTBCA C XOAATANUCTBOM O COIVIACOBAaHUU IIPUOO-
peTeHNs [IpaB PacopsKaTbes (IPAMO, KOCBEHHO)
cBbIe 25 % rosocoB OT O6IIEro KOJIMYECTBA IO-
JIOCOB, MPUXOAAIMINXCA Ha aKIUU (J0JI1) pOCCUi-
CKOU OpraHu3anuyl, BO3MOXHOCTH OJIOKPOBAaTh
pellleHys ee OPraHOB YIIPaBIeHUS;

2) BO3MOXKXHOCTb BEIHECEHUS Ha 3acefaHue [IpaBu-
TeJbCTBEHHOM KOMUCCHe 110 pellleHUIo ee Ipeji-
ceziaTess CAENKY, He ToZJIexaleii 00s3aTeTbHO-
My coIyiacoBaHMIO 1o 3akoHy N2 57-®3, a4 ee
OLIEHKU ¥ PAaCCMOTPEHHS BOIIPOCA O HAJIMIUHY VTN
OTCYTCTBUHU BO3MOKHOCTH IIO €€ COITIaCOBaHMUIO.
B imHaMuKe pa3BUTHS U MOZePHU3ALNY 3aKOHO-

ZlaTeNbCTBA B pacCMaTpUBaeMol 001acTH [Ipe/CTaB-

J5ieTcst 0O0CHOBAHHBIM BHIIETUTD CJIEAYIOLINE JTAITHI.
2008 r. xapakTepusyeTcs GOpMUPOBAHUEM KOM-

IUIEKCHOT'O PEeryIMPOBaHMUS JOITyCKa MHOCTPAHHOTO

y9acTHsA B cTpaTerndeckrie OTpacjiu SKOHOMUKU.

C npunaTtreM 3akoHa N2 57-®3 6bUTH persiaMeHTH-

POBAHEL: BUAHI JIeSITEbHOCTH, IPY OCYIIECTBIEHUN

KOTOPBIX OOIIIeCTBO IPU3HAETCA CTPATETUYECKUM;

KaTerOpHU CEeJIOK, IOAJIEKAINX IIpeBapUTeIbHO-

My COIVIaCOBaHMIO; 3Talbl ¥ CPOKU aHaINU3a U Of0-

OpeHUs CeIOK; IPUHIIUI HUYTOXXHOCTH CAEJOK,

COBepILEeHHBIX C HecOOJTIOIeHeM 3aKOHa; IIpaBuIa

JIVIIIEHNS] MHOCTPAHHBIX aKIIMOHEPOB UX KOPIIOpa-

TUBHBIX [IPAB; aZIMUHUCTPATUBHAS OTBETCTBEHHOCTD;

006'beM ITOTHOMOYNH KOHTPOJIHPYIOIINX UHBECTULIUU

OpraHOB BJIACTH.

Taxoke B 3akoH N2 160-P3 (cT. 6) BHECEeHBI AOIO-
HeHUs 00 00653aHHOCTH «ITyOJINIHOT0» UHBECTOPA
COIVIACOBBIBATD CZEJIKH 10 MpHuobpeTeHUIo bosee
25 % aknuii (fosneit) poccuiickol opraHu3anuu u
WHOH BO3MOXKHOCTH GJIOKMPOBATD PELIEHUS €€ Op-
raHOB yTIPaBJIEHNUA.

B 2011 r. mpoBezeHa ubepanu3anys 3aK0OHOa-
TeJIbCTBA IIyTEM U3BATHSA U3-TI0Z KOHTPOJIS CAEI0K
MeXAyHapOJAHBIX QUHAHCOBBIX OPraHU3alNi, co3-
JAHHBIX Ha OCHOBAaHWY MeXX/yHaPOAHBIX JOTOBOPOB,
B KOTODPBIX YIaCTBYeT WIH C KOTOPhIMU 3aKJIIOUMIA
Takue forosopksl Poccuiickaa Pezpepaliys, a Taxxe
CZleJIOK MTHOCTPAHHBIX I0PUANYECKUX JINLI, KOTOphIe
HaxozAATcA nof KoHTposeM Poccutickoit ®esepanuu,
rpakZaH ¥ HaJOrOBBIX pe3nzieHToB Poccutickoii e-
Jepaiuu.

Kpowme Toro, u3 chepbl KOHTPOJIS U3BATHL: CAEIKH
10 pHOOpeTEHHIO /10 MeHee ueM 25 % akmui (10-
Jieil) opraHusalyy, oCyllecTBIIAIoNIel reoaoropas-
BeJIKY, IOOBIYY ITOJIE3HBIX MCKOTIAEMBIX HA Y4aCTKe
Hezp denepanbHOro 3HaYeHU (0 ITOTO He Tpebo-
BaJIOCh COIVIACOBAHUSA Ha IpUOOpETeHNe MeHee YeM
10 %); cmeKy o MPpUOOpPeTEeHNI0 aKTUBOB GAaHKOB,
HMMEIOIUX JINIIEH3UI0 B 06acTu Kpunrorpaduu, B
YCTaBHBIX KalIUTAJIaX KOTOPBIX OTCYTCTBYET ZOJISA
(Bxnazg) Poccuiickoil @egepanuiu.

B 2014 r. cdepsl rocyzapcTBEHHOTO KOHTPOJIA
BJIO’KEHHS NHOCTPAHHOI'O KallUTaja B cTpaTeruye-
CKHE CeKTOPHI 3KOHOMUKY CYI[ECTBEHHO PACIIVPEHEI

IIyTeM pacIpocTpaHeHuA HopM 3akoHa N2 57-03 B
OTHOILIEHNH CZEJIOK: 110 3aK/II0UEeHUI0 KOPIIOPaTHB-
HBIX COIVIAIIeHNH; rpaxkJaH Poceruy, MMEIONX Tak-
K€ MHOCTPAHHOE I'PaXKAAHCTBO; 110 TPUOOPETEHUIO
oT 25 % IIpON3BO/JCTBEHHBIX CPEJCTB CTPAaTEIrNUeCKO-
ro 06IEeCTBA; IO OCYIIECTBIEHUIO KaKUX-TH00 NHBIX
ZefiCTBUM 10 yCTAaHOBJIEHUIO MHOCTPAHHBIM JIMI[OM
KOHTPOJIS HaZl 06IIIEeCTBOM.

Taxxxe us-nox felicTeua 3akoHa N2 57-03 B
2014 r. U3BATHL CAETKY UHOCTPAHHBIX OpraHU3alui,
KOHTPOJIUPYeEMBIX cyObekToM PO, a Takke nprobpe-
TeHMe aKTHBOB OPraHU3alyi, IPON3BOASAIINX IIPO-
JYKTBI TUTAHUSA WM SKCIUTyaTUPYIOIIUX He B PAMKaX
OCHOBHOM JIeATebHOCTU B I'PaXJJaHCKOM CeKTOpe
SKOHOMUKYU pPaInallMOHHbIe UCTOYHUKY (0OIIECTB,
KOTOPBIE UCIIOIB3YIOT CTOMATOJIOTNYECKOe 060DPY-
ZIOBaHUe, allaparsl 4Jis1 peHTreHorpaduuy, IprOophI
JJ1s JOCMOTpa Belllel U /ip.), a Takke B OTHOIIeHU!
OpraHu3alliy, OCYIIeCTBIANIeH re0I0ropasBeKy
U 10OBIYY ITOJIE3HBIX UCKOIIAEMbIX Ha Y9acTKe HeZAp
dezsepasbHOTO 3HAYEHUS, TIPY COOMIOAEHNN YCIIOBUA
0 COXpaHeHUM HaJ, 3TOM opraHu3anyeil KOHTPOJIA
(6omee 50 %) 3a Poccuiickoii Oezneparueii.

B 2017 r. B paMKax HallpaBJIeHHOCTHU TOoCyZap-
CTBEHHOH ITOJIUTHUKU 110 AeoIIopU3anuy 3KOHO-
MUKU BBeZIEHBI JOTIOIHUTEIbHbIE OrPAHUYeHU I
WHBECTULINH Yepe3 0QIIOpHBIe IOPUCAUKINH, AJIT
KOTOPBIX IprobpeTeHue 6oiee 25 % axiyii (zoneit)
CTPaTETNIeCcKOro OOIIecTBa CTaI0 BO3MOXKHBIM TOJIb-
KO IIPM YCJIOBUM NOJMydeHUd comiacua [IpaBuTennb-
CTBEHHOI KOMHCCHUU Ha OCyIeCTBIeHUe CAEIKU.
OzZHOBpeMeHHO BBe/leH 3alpeT Ha yCTaHOBIEeHNe
WHBECTOPOM, B CTPYKTYpe BlaJeHNUa KOTOPOTo NMe-
10TCs 0QIIOPHBIE KOMIIAHWY, KOHTPOJIA HaJ, CTpare-
TMYECKUM 00111eCTBOM, 1 0003HAaYeHbI IOC/IEACTBUA
HenpegcrasiaeHua B PAC Poccuu nHbopManum o
IpUOOpeTeHNY MUHOPUTAPHBIX TAKETOB aKIUH (Z0-
Jielt) cTparermueckux obuiects (0T 5 %).

B sTOM e rozy BBeZieHO I0JI0KeHUe, B COOTBET-
CTBUU C KOTOPBIM IIpeZicesiaTes b [IpaBUTeIbCTBEHHOM
KOMMCCUY UMeeT IIpaBo BEIHECTU Ha ee paccMOoTpe-
HUe Ty WIN UHYIO CAeJIKy NHOCTPaHHOTO NHBECTOopa,
€CJIU 3TO HeO0OXOAUMO /IS ey obecriedeHus rocy-
ZApCTBEHHOU 6€3011acHOCTH.

B 2018 r. cMArYeHsl 3anpeTsl U OrpaHUYeHUA
JUTs1 THBECTHUIUI, OCYI[eCTBIIIeMBIX Yepe3 odpuIop-
Hble IOPUCAUKIINY, IIyTEM BBeZeHHUs IPUHINIA
«PaCKPBITUS NHOPMALNH O CTPYKTYPE BIaLeHUs»,
B COOTBETCTBUH C KOTOPBIM ZOITyCKAaeTCA yCTaHOB-
JIeHHe C IIpeZiBapuTeabHOro cormtacus IIpaBuTens-
CTBEHHON KOMMCCHUY KOHTPOJIS HaJl CTPaTernIecKuM
0011eCTBOM NHOCTPAHHBIM UHBECTOPOM, B CTPYK-
Type BlaZleHHs KOTOPOI'o IPUCYTCTBYeT oduIop-
HasAg KOMIIaHUSA, IPYU YCIOBUH IIpeIBAPUTENTBHOTO
IIpe/iCTaBJIeHNs TAKUM WHBECTOPOM MHQOpMauu
0 ero KOHTPOJIUPYIOUINX JUIaX, beHedUIapHbIX
BJIaZleNbIax U BeirogonpuobperaTenax B PAC Poc-
cuu. [I71s1 Ipruo6peTeHus «4acTHBIM» UHBECTOPOM,
«PaCKpPHIBIIVMM CTPYKTYPY BiaJeHUs», CBBIIIE 25 %

HOHKuP
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COBpEMEHHbIe TEHEHLUN pPa3BUTUA 3aKOHOATENLCTBA 06 MHOCTPAHHbIX NHBECTULIUAX B CTPATETMYECKME OTPACIIN 3KOHOMUKH

akiui (zoseit) cTparernyeckoro obmecTsa (IIpu
YCJIOBUM HEYCTaHOBJICHUA B pe3y/IbTaTe COBEPIIEHNA
CZeNKY KOHTPOJIA HaZl HUM 110 NHBIM OCHOBAHUAM)
BBEZIEHO ITPaBWIO 06 OTCYTCTBUU HEOOXOAUMOCTHU
TIOJIy4eHUs COIIacusa yIIOJHOMOYEHHBIX OPTaHOB B
pamkax 3akoHa N2 57-03.

B mensx HeZOMyIeHNs IPUYMHEHU yiiepba
CTpaTernyecKoMy OOIIeCTBY B CBSI3U C BO3MOXXHBIM
cobioleHreM NHBECTOPOM CaHKI[MOHHBIX MeD,
oIpezieAeMbIX FOCYZapCTBOM €ro IPUCAUKINY,
yBeJINYEH IepedeHb 0053aTeIbCTB TOBeJEHIECKOTO
U MaTepHaJbHO-TEXHUUYECKOI'0 XapaKTepa, KOTOpbIe
MOTYT OBITh BO3JIO}KEHHI [IpaBUTETbCTBEHHON KOMHUC-
cyell Ha MHBeCTOpa /JId BBIIIOJHEHY UM B IIepUO/,
BJIaZIEHUS aKIIUAMY (OJIAMU) CTpaTETMIeCKOTOo 00-
mecTBa (obecreyeHne OCyIECTBIEHNS 00IECTBOM
CTpaTernyeckoro BU/a AeaTeJIbHOCTH, COXpaHeHUe
006'bEMOB NTPOM3BOZCTBA U IIOCTAaBOK IPOAYKIIVH;
BHeZIpeHVe NHHOBAIIMOHHBIX TeXHOJIOTUH, TOKaIU-
3auusa Ha Tepputopuu PO npoussozcTBa eTanei U
KOMIUIEKTYIOIIUX U AP.).

B 2020 r. ycTaHOBJIEHBI OTPaHUYeHUA Ha JOIO0J-
HUTeIbHOE IPUobpeTeHe akuii (071eit) cTpaTeru-
4ecKrX oOIIecTB B cIydae IepeZauvl THOCTPAaHHBIM
MHBECTOPOM YKe UMeIoIIerocs oobeMa Ipas B OTHO-
IIIEHWH CTPATErndecKoro obIecTBa Ha BpeMeHHOH
OCHOBE MHBIM JIMIIaM.

B mapre 2021 r. ycTpaHeHb! a/IMUHUCTPATHUBHbIE
Gapbephl JJIs UHBECTUIINM B OTKPEBIThIE, HECTpATe-
rudeckre chepsl 9KOHOMUKHU, OOpeMeHeHHbIe He-
3HAUUTETbHBIM «CMEXXHBIM» CTpPaTeTMuecKUM aKTU-
BoM (1 % OT «OCHOBHOI'O» aKTHBa) B BUJie 0O'beKTa
BOZIOCHA0OXKeHMs, BOAOOTBEEHUA, TabOpaTOPUH,
HMMeIoIIeH TUIeH3UI0 B 001acT BO30yAuTenel uH-
beKITMoHHBIX 3aboeBaHuii (xapakTepHo A7 chep
CeIbCKOT'0 X03AHCTBa, CTPOUTENbCTBA, 1[E/III0NI03-
HO-OyMa)XKHO¥M IIPOMBIIUIEHHOCTH, IIPOU3BO/ICTBA
KOCMETUKHY U TapdoMepun): OTMEHEeH 3alpeT Ha
yCTaHOBJIEHUE KOHTPOJIA «ITyOJIMYHOT0» NHBECTOPA
HaJ 00IIeCTBOM, EHCTBYIOUINM B YKa3aHHBIX yCIIO-
BUAX, U BBeZleHa YIIpollleHHas Ipoliefiypa coraco-
BaHUA CJEJIKHU B OTHOIIEHUH TaKOTro o0IecTBa A
«4aCTHOT'0» MHOCTPAHHOTO NMHBECTOPA C BO3MOX-
HoCThI0 cornacoBaHuA cgeaku PAC Poccum u no-
CIeAyIOUNM yBeJoMIeHHeM [IpaBuTenbCTBEeHHOU
KOMUCCHH.

B urosie 2021 r. B paMKax yCUJI€HUA KOHTPOJIA
MIPUCYTCTBUSA MHOCTPAHHBIX JIUIL B PHIO0Z0OBIBATO-
et OTpaciyu CHIKeH HEKOHTPOIUPYEMBIH «IIOpOTr»
y49acTHA MHOCTPAHHOT'O MHBECTOPA, IPYTIIHI JIUII B
YCTaBHBIX KaITUTAIaX PHIO0Z0OBIBAIONINX OOIIECTB /10
MeHee yeM 25 % (paHee He TPe6GOBAIO COIIACOBAHUSA
npuobperenue 10 50 %).

B ¢eBpase 2022 r. ynpolleH opsJoK coria-
COBaHUA C/|eJI0K IIPU BOCCTAaHOBJIEHUU KOHTPOJIA

HaJl CTpaTerun4ecKuM ob6IeCcTBOM, YTPA4YEHHOTO
nocie 17.03.2014, ipu yc1oBUM perucTpanyuy UHO-
CTpaHHOM KOMIIaHUH, Yepe3 KOTOPYIO paHee OCy-
IIECTBJISAICSA KOHTPOJIb HaJl TAKUM OOIIECTBOM, B
KadecTBe MeXAyHapoZAHOU KOMIIaHUU B ITOPAAKe
PeAOMUIIWIALINYN Ha TEPPUTOPUM CIIelIaIbHbIX aJ-
MUHMCTpPaTUBHBIX paiioHOB Poccuiickoit espepanum:
BO3MOXHOCTB comtacoBanus czenku PAC Poccun 6e3
BBIHECEHUs ee Ha paccMoTpeHue [IpaBUTeIbCTBEH-
HOU KOMUCCUU.

B nmepuoz ¢ anpess 1o gekabps 2022 r. paciu-
peHa cdepa rocyzapcTBeHHOI'O KOHTPOJIA HHOCTPaH-
HBIX UHBECTHUIMH ITyTeM /IOIIOTHEeHNUA NTepeyvHs BU0B
ZleATeIbHOCTH, IPU3HaBaeMbIX CTpaTern4ecKuMHU
(TlepeBO3KU MOPCKUM TPAHCIOPTOM, PEIOOTIOBCTBO,
OLIEHKA YSA3BUMOCTHU OOBEKTOB TOIUIMBHO-3HEPTETH-
YeCcKoro KOMIUIEKCa U [ip.), a TakkKe pacipocTpaHe-
Hus HopM 3akoHa N2 57-03 Ha cZieiKu Mo Iprobpe-
TEHUIO0 aKTUBOB CTPATErMYeCKUX OOIIEeCTB IOPUAN-
YeCKUMU U GU3NIECKUMHU JULAMU, TPU3HAHHBIMU
WHOCTPAHHBIMU areHTaMH.

B 2023 r. noy4eHue 001IeCTBOM, HAXOAAIIMMCS
10/ KOHTPOJIEM KaKOT0-TN60 MHOCTPAHHOTO MHBe-
CTOpa WY I'PYIIIHI NI C y94acTHeM HHOCTPaHHOTO
HMHBECTOPA, JINIEeH3UH, aKKPeAUTAINH, HeOOXOMIMbBIX
JJ1 BBITIOJIHEHUA CTPaTernyecKrx BUZIOB JieTelbHO-
CTH, KaK U CZIeJIKU rpaxkAaH Poccuy, nMeromux BU/,
Ha XKUTEeJIbCTBO B THOCTPAHHOM I'OCyZlapCTBe, OTHe-
CeHBI K cdhepe KOHTPOJIA B paMKkax 3akoHa N2 57-03.

Taxoke yTouHeHBI IPOLleyPhl IPUHATHUA pelleHna
o paccMoTpeHuu [IpaBuTeNbCTBEHHOM KOMUCCUEN
CZleJIKM MTHOCTPAaHHOI'0 MHBECTOpa Ha OCHOBAaHUU
3axona N2 160-®3 (cT. 6).

Kpowme Toro, AeTannsrpoBaHs! T0CIeCTBUA Hapy-
nenusa 3akoHa N2 57-03 B yacTu B3bICKaHUA B Cy/e0-
HOM TIOpsAJKe B JIOXOZ, ToCyAapcTBa akuil (moseit)
CTpaTern4ecKoro obIIeCcTBa, €ro IPOU3BOJCTBEHHBIX
CpeZCTB U JOXOZA0B, KOTOPBIE ObLIH IOJIyIeHB! HeZo-
6POCOBECTHBIM MHBECTOPOM B TeUEHIE HE3aKOHHOT'O
BJIa/IeHUS aKTHBaMH o01ecTBa. TakKe 3aKpeIieHO
IIPaBO CTPATETNYECKOTO OOIIeCTBA B3BICKATh C MHO-
CTPaHHOT'O MHBECTOPA IPUYMHEHHbIE UM OOIIECTBY
yOBITKY (BKJIIOYAs yIyIIEHHYIO BEITOAY), Bpe, IIpU-
YIHEHHBIN UMYIIECTBY 00IIecTBa.

Ananu3upysa nocjaesoBaTeNbHOCTb PA3BUTHUA
MIPaBOBBIX HOPM 00 MHOCTPAHHbIX HHBECTULIHSAX B
CTpaTerndecKux CeKTopax 5KOHOMUKH, CIefyeT OT-
METHUTB, 4TO 3a 15 JIeT JeiicTBUA, HECMOTpPs Ha CO-
XpaHeHUe KoIn4yecTBa ctareil B 3akoHe N2 57-03 u
3axoHe N2 160-®3, ux coep:kaTeJbHOE HAIlOTHEHNE
3HAYUTENBHO YBEIUYMWIOCH. DTO OTBEeYaeT OOIINM
TeH/IeHI[UAM pa3BUTHA POCCUHCKOT0 3aKOHOJaTeb-
CTBa B 9aCTH 3HAYNUTEJbHOTO PACIINPEHUs CHePEHI
NIPaBOBOI'0 PeryJNpOBaHUsA, IIOBLIIIEHNA HHTEH-
CHUBHOCTY TIPABOBOTO PEryIUpOBaHus’, HHGIAIMM

“ bBapsunosa U. C. MpobreMbl pa3BnTUA COBPEMEHHOIO POCCMIACKOro 3akoHoaaTebCTea // BecTHUK YHUBepcHUTETa UMEHN

0.E. KyradpuHa (MTHOA). 2018. N2 4 (44). C. 94.
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MMPaBOBOY MaTEPUU B Pa3BUTHUU OTPAC/IEN 3aKOHO-  yYIETOM HAI[MOHAJIBHBIX TPUOPUTETOB TOCYAapCTBa Ha
JlaTeabCTBa’. oTpe/ieIeHHOM 3Tarle. /IJaHHbIe TeHEHIIUY TIPEeIOTIpe-

[Ipu 9TOM 3BOJIOIKSA 3aKOHOIATENLCTBA B paccMa-  AiesieHbl CTpaTervei HalMoHa bHOM 6€30I1acHOCTH
TpUBaeMoii 06/1aCTH, HECMOTPA Ha OT/Zie/IbHEIe Toded-  Poccuiickoit ®ezeparu’, elsaMu 3alIUTh SKOHOMHU-
HbIe KOPPEKTUPOBKU I10 CMATYEHUIO aZIMUHUCTPA- YECKOTO CyBEPEHUTETA TOCYAAPCTBA, HEAOMYIIEHUS
THBHOTO PETYIUPOBaHUA, B IIeJIOM XapaKTepU3yeTcs  yTPo3 Jjist 0O0POHBI CTpaHbl U (Win) 6€301acHOCTH
TTOCJIEIOBATEHbHBIM yCUIEHUEM KOHTPOJISI UTHOCTPaH- T'OCYZI[apCTBa B YCIOBUAX MEXAYHAPOAHOM MOTUTH-

HOI'0 y4aCTHA B CTPATETUIECKUX cd)epax SKOHOMHUKM C  YEeCKOH M SKOHOMMYECKOH HeCcTaOMILHOCTH.

BUBJINOTPADUA

1. bapaunosa Y. C. TpobneMbl pa3BUTUS COBPEMEHHOIO POCCMIICKOr0 3aKoHoaaTenscTea // BectHuk YHusepcuteta
umenn O0.E. Kytapuna (MIHOA). — 2018. — N2 4 (44). — C. 94—102.
2. [onosuHa A. A. AKTyanbHble TEHLEHLUMU Pa3BUTUA CUCTEMbI POCCUICKOTO 3aKoHoAaTeNnbCTBa // BecTHUK YHu-
Bepcuteta umenn 0.E. KytadpuHa (MIHOA). — 2018. — N2 4 (44). — C. 103—104.
. Epwoa . B., lleTpakos A. H0. NHBecTMLMOHHOE NpaBo : y4ebHnk. — M. : MpocnexT, 2021. — 304 c.
4. Mapuyerko M. H. TeHpeHUMN pa3BUTUS NpaBa B COBPeMeHHOM Mupe : yyebHoe nocobue. — M. : [pocnexT,
2021. — 376 c.

w

S [onosuHa A. A. AkTyanbHble TEHAEHUMUN Pa3BUTHSA CUCTEMbI POCCUIACKOrO 3akoHoaaTenscTea // BecTHuk YausepcuTeTa
nmenn 0.E. Kytaduna (MITHOA). 2018. N 4 (44). C. 103—104.

¢ Ykas MNpesugenta PO ot 02.07.2021 N2 400 «0 CtpaTerun HaumoHanbHoi 6ezonacHocTtu Poccuitckoin Penepauumn» //
C3 P®. 2021. N2 27 (u. I1). CT. 5351.

HOHKuP



JKonornyeckas besonacHocTb

0 npaBe MasbIX 0CTPOBHBIX FOCYAAPCTB HA NOJTyYEHNE KOMNEHCALMHN
3a NOTEpH K yuiep6, cBA3aHHbIE C NOCNEACTBUAMU U3MEHEHUS KIIMMATa
On the Liability of small island States to compensate for loss and damage
associated with climate change impacts

Uscau L3ston,

MarucTpanT Kadeapsl MeXAyHaposHoro Npasa
H0pUaKMYECKOro GakynbTeTa X3HaHbCKOTO YHUBEPCHTET,
KaiicyaH, XaHaHb, Kuraii

e-mail: 3044874951{dgq.com

BaH HOHbN3H,

J0LEHT kadeapbl MexXayHapoLHOr0 NpaBsa KpUBMYECKOro dakynbTera
X3HaHbCKOro yHuBEpCHUTETa

(oCHOBHbIE HanpaBneHms UcCne0BaHwi:

MEX[yHapOHOE 3KOHOMMUYECKOE NpaBo,

MEX1yHapoIHOe NPaso B 06/1aCT U3MEHEHUS KNuMaTa),

Kaitda, Xananb, Kurait

e-mail: 3044874951{dgq.com

Zhang Jiayu,

Master student of International Law of Henan
University Law School, head of 2021,

Kaifeng, Henan, China

e-mail: 3044874951{dgq.com

Wang Yunpeng,

Associate professor, Department of International Law,
master tutor of Law School, Henan University

(main research fields: International Economic Law,
International Climate Change Law),

Kaifeng, Henan, China

e-mail: 3044874951{dgq.com

© Yxa# Lzawi, Bax Oubnan, 2023

DOI: 10.17803/2587-9723.2023.6.135-144

AHHOmauus. Manvle ocmpogHble 20cydapcmaa mMo2ym nodgepeHymuCsl cepbe3HOll yepo3de npu us-
MeHeHUU KAUMAma u3-3a no8bluleHUsl YPOBHS MOPSL NPU MASHUU JIeOHUKOS.

B Hacmosiujee 8pemst MexcdyHapoOHoe coobiecmao 0ocmuenio onpedesieHH020 KOHCEHCYCd 8 OUeHKe
nomeps u ywepba 8 pe3ysbmame usMeHeHUsl KAUMAMA, HO KOHYenUyUs U Xapakmep maxkux nomepsb
u ywepba uemko He onpedeieHbl.

Yuenwle npudepacusaromest pasHvlx 8327151008 HA onpedesieHle OMBemMcmeeHHOCMU 3ad yulepb, npu-
YUHEHHbLIL 8 pe3yibmanie UameHeHUs. KAUMama. AHaIU3 coCmasasowux yuepbd, npuitHeHHOo20 8
pe3ysibmame UsMeHeHUs KIUMAma, nokd3bledent, Umo e2o0 He ciedyem nymams ¢ «MpaHc2PaHUUHbIM
yuwepbom», a omeemcmeeHHOCb CyOBeKMoa 3a pe3yabmamal yuepda He 00ANHCHbL OblMb KaApaAmeib-
Holl omgemcmaeHHocmb10. Ckopee, ciedyem YCmaHos8Umy «0Cco6yH 0maemcmaeHHOCb», ONUIUUHYO
0m MpaoduyUOHHOL 0TMBemMcMmeeHHOCMU U 0TM8emcmeeHHOCMU 20¢y0apcmad.

Ha npaxmuxke mpyoHocmu onpedesieHust 0meemcmeeHHOCMuU 3d yuiepb, NpUUUHeHHbLI UBMeHeHUeM
KJLUMAma, C8s13aHbL C meM, Umo psi0 002080p08 06 U3MeHeHUU KAUMAmd, 8 uacmHocmu Pamounasn
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JK0JI0rMYECKAA BE3OMACHOCTb

koHgeHyus Opeanusayuu O6sedurenHbix Hayuii 06 usmeHeHuu kaumama, He co0epiucam uemkyro
npasosyt 0CHOBY 0Jis1 YCMAHOB8IeHUS. KOMNeHCauul, onpedesieHus npedmema omeemcmeeHHOCmU,
MexaHusm 0estmeibHOCMU KAuMamuueckozo gonda. MexcdyHapooHomy coobujecmay cedyem
YMOUYHUMb NPABOBYI0 OCHOBY NOMepb U yuepba, 8bI38AHHBIX USMEHEHUEM KAUMAMA, UCNOIb3YS NPU
amom dpyaue HOpMbL MexncdyHaAPOOH020 NPABd, 06bIUHO20 MexcdyHapoOHo20 npasa u Koneenyuu no

KuMamy, 00noaHswUxX opye opyad.

Kpome mozo, 8 amoii cpepe cnedyem ymouHums onpedesieHue 0mMeemcmaeHHblX CMOPOH, YCUNUMDb
06s13amenibHble MEXAHUZMbL PEANU3ALUU OMBEeMCME8eHHOCMU, PACWUPUMb UCMOYHUKU PUHAHCU-
DOBAHUSL, 8 MOM HUCTE OLSL MATIBIX OCMPOBHBLX 20cydapcms. OCHOBHble BKAAOUUKU U CYyMMA 83HOCO8
00JCHBL ObLMb YMOUHEHbL, A MeXNOYHAPOOHOe COMPYOHUUECB0 8 001acmU KOMNEHCAyUU YOblmkKoe
U ywepba, npuuUHeHHbIX UBMeHeHUeM KAUMAMA 8 MANbLX OCMPOBHBLX 20€Yy0apcmeax, 00ANCHO 0CY-

uecmesiamascs 6oJiee c021aco8aHHO.

Knrouesste cnosa: manvle OCMpOBHbLE zocyaapcmea, uameHeHue kiiumama, nomepu uyu;ep6, Mme-

XAHU3MbL KOMNneHcayuu.

Abstract. Small island States are one of the main victims of climate change and, owing to their low
sea level, are greatly threatened by sea-level rise and glacier melting as a result of climate change. At
present, although the international community has reached a certain consensus on loss and damage
due to climate change, the concept and nature of loss and damage due to climate change have not been
clearly defined. Academics have different views on the determination of liability for damage caused

by loss due to climate change.

The characteristics of damage caused by loss due to climate change and the proof of liability show that
it should not be simply confused with «transboundary damage», and the responsibility and liability
of the actors for the results of the damage should not be punitive liability, but should be defined as a
liability that is different from traditional State responsibility and liability. Rather, it should be defined
as a «special liability» distinct from traditional State responsibility and liability.

The practical dilemma in realizing liability for damages for losses caused by climate change lies in
the fact that a series of climate change treaties, such as the United Nations Framework Convention
on Climate Change, have not clarified the legal basis for compensation, the difficulty in identifying
the subject of liability, the lack of a mandatory mechanism, and the insufficiency of the climate fund
mechanism. The international community should clarify the legal basis for climate change-induced
losses and damages, while utilizing other rules of international law, customary international law and

the Climate Convention to complement each other.

In addition, the identification of the responsible parties should be clarified, mandatory mechanisms
for the realization of liability should be increased, the sources of climate funds should be broadened,
the distribution of climate funds in small island States should be improved, the main contributors
and the amount of contributions should be clarified, and international cooperation in compensating
for the losses and damages caused by climate change in small island States should be carried out in

a concerted manner.

Keywords: small island states, climate change, loss and damage, compensation mechanisms.

As one of the most valued issues, in addition
to natural factors, the historical activities of
developed countries have an unshirkable responsibility
for climate change.' Developed countries emit large
amounts of greenhouse gases such as carbon dioxide
in the process of industrialization, leading to a series
of damage results such as rising global temperatures,
melting glaciers and sea level growth. The loss and
damage brought about by climate change has become
one of the serious problems threatening the survival
of human beings. It not only has a huge impact on
natural resources and biodiversity, but also poses a
great threat to national security and international

stability. Among them, climate change affects small
island states (hereinafter referred to as small island
states) seriously, as the least economically developed
small island countries bear most of the losses and
damage caused by climate change, and some small
island countries even face the risk of flooding; in ad-
dition, small island countries are located in frequent
natural disasters, climate change will also increase
the frequency of natural disasters, affect the economic
development of small island countries. Developed
countries develop industrial economies but only re-
source-poor small island states, a result clearly not
consistent with climate justice. However, based on

' He Zhipeng, Ma Wenfei. Practical exploration and future development of climate change damage relief [J] // Journal of
Gansu University of Political Science and Law, 2019 (04): 86—100.
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the damage results, whether the small island states
can require developed countries to give compensation,
whether there is a basis of international law, and how
the current situation and predicament of the compen-
sation, need for academic discussion and legal clarity.

1. Dispute over the nature of liability
for damage caused by climate change

Damage caused by climate change is an important is-
sue in the international climate negotiations. As early
as 2007, the 13th session of the United Nations frame-
work convention on climate change of the party con-
ference reached the Bali action plan, appeared «loss
and damage associated with climate change impacts»,
and currently involves the small island states loss and
damage of international conventions or conference
documents are for loss and damage measures, did
not clear definition of loss damage caused by climate
change. By clarifying the four characteristics of loss
and damage caused by small island states caused by
climate change, Zhang Chenyang believes that the
nature of liability for loss and damage to small island
states caused by climate change is not compensation
liability but special compensation liability.?

Lin Canling believes that the liability for damage
due to climate change is an independent form of re-
sponsibility, and in the absence of the United Nations
Framework Convention on Climate Change, the Kyoto
Protocol and the Paris Agreement, it is extremely dif-
ficult to prove a country for violating the obligations
under the Convention; moreover, the major emissions
of greenhouse gases represented by the United States
refuse to ratify the Kyoto Protocol; the Convention is
far from the realistic requirements for relief for dam-
age caused by climate change.

Liability for damage caused by climate change
must be resolved in other ways. The subject of green-
house gas emission shall bear the responsibility of
international law, in the form of compensation, in-
tended to provide special loss for the public inter-
est to reflect the fairness of law; in addition to the
traditional state responsibility and cross-boundary
liability, called «liability for damage caused by climate
change».?

Gong Yu believes that climate change damage
essentially belongs to the «cross-boundary dam-
age» in the sense of international law, but it is also
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a special damage that is different from the general
cross-boundary damage. From harmful behavior and
damage consequences should exist a physical link (ex-
cluding economic, trade, financial activities caused
by unphysical damage), damage must be caused by
human activities (excluding pure «disaster» damage),
damage must be enough to trigger the severity of le-
gal liability (excluding minor damage) and damage
consequences must transcend national boundaries
(excluding non-cross-border damage) the four ele-
ments, climate change damage can be incorporated
into the category of cross-border damage. In addition
to the commonality of general transboundary dam-
age, climate change damage also has its own particu-
larity. The damage caused by climate change should
be defined as a «special transboundary damage», and
the state compensation liability should be applied.*

It can be seen that there is no unified standard for
the definition of the nature of the damage caused by
climate change in small island countries. There is also
a great dispute over the compensation liability for
the damage caused by climate change, and different
views and positions also have some rationality and
limitations.® For the national compensation liability,
the developed countries generally implement the re-
sistance, there are great difficulties in practice. Devel-
oped countries recognize the historical responsibility
for excessive emission of greenhouse gases during
industrial times, but do not regard such responsibility
as liability for compensation. Meanwhile, the Paris
Agreement is stated in the Decision 1 / CP. The loss
damage section in 21 (paragraphs 48—52) clearly
states that the loss damage clause (article 9 of the
Paris Agreement) does not involve any liability or
compensation, nor does it provide a basis for any li-
ability or compensation.®

Therefore, it is difficult to establish the liability
for damage caused by climate change, and it is of
great difficulty to claim compensation in both law and
practice. Compensation liability is more applicable to
the liability attribute of loss and damage caused by
climate change in small island countries.

2. The standard basis
for establishing the compensation liability

The establishment of compensation liability also needs
the normative basis, and the small island states need

2 Zhang Chenyang. The International Study on the Loss and Damage of Small Island States due to climate change [J]//
The Pacific Journal. 2017. 25(09):11—23. DOI:10.14015/j.cnki.1004-8049.2017.9.002.
8 Lin Canling. Liability for damage caused by climate change [J] // Journal of China University of Political Science and

Law. 2016. (06):74—82+161.

4 Gong Yu. State responsibility for climate change damage: Unreal or realistic [J] // Modern Law. 2012. 34 (04):151—162.
5 Cheng Yu. Rules of International Law on climate change [J] // The Pacific Journal. 2016. 24 (11):12—22. D0OI:10.14015/].

cnki.1004—8049.2016.11.002.

¢ Chen Minpeng, Zhang Yucheng, Li Bo, etc. Interpretation and countermeasures to the adaptation and loss of damage
content of the Paris Agreement [J] // Progress in Climate Change. 2016. 12 (03):251—257.
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legal and moral support to recover for the damage
caused by climate change; that is, the normative basis
of compensation liability can be based on both the
legal basis and the moral basis of corrective justice.

2.1. The legal basis for the compensation
for the small island state

2.1.1. The United Nations Framework

Convention on Climate Change

The United Nations Framework Convention on
Climate Change ("UNFCCC") is an important interna-
tional treaty signed by nearly 200 countries around
the world to coordinate the international actions on
climate change. U NFCCC There is no specific pro-
vision on the loss and damage caused by climate
change, but it establishes the core principle of «com-
mon but differentiated principle» (CBDR). CBDR
principle reflects the developed countries and devel-
oping countries in industrial development, emissions
of greenhouse gases, environmental protection and
maintenance of sustainable development of unbal-
anced, unequal status, is for developing countries
and small island countries in environmental issues
of a kind of compensation, but also to the balance
of historical responsibility and superior position of
developed countries.

The realization of CBDR principle is mainly reflect-
ed in two aspects: first, developed countries should
assume greater responsibility, including emission re-
duction and financial and technical support; second,
developing countries should take different measures
to deal with the loss and damage of climate change
losses according to their national conditions and
economic development conditions. Compensation
liability may arise from the main breach of the devel-
oped countries; however, the small island states need
to prove that the developed countries fail to meet
their emission reduction obligations. However, the U
NFCCC does not specify clear reduction obligations in
developed countries; as a fulfillment agreement of the
Convention, the Kyoto Protocol establishes manda-
tory quantitative reduction obligations in developed
countries.

2.1.2. The Kyoto Protocol

The Kyoto Protocol, which came into force in
2005, specifies the types, schedules and quotas to
reduce greenhouse gas emissions in major developed
countries. The agreement follows the «principle of
common but differentiated responsibilities» formulat-
ed by the United Nations Framework Convention on
Climate Change, and requires developed countries,
historically a major greenhouse gas emitter, to take
specific measures to limit greenhouse gas emissions,
while developing countries do not assume legally
binding greenhouse gas restrictions. The Bali Climate
Conference in December 2007 established the Bali
Roadmap, which set a clear agenda for key issues in

international negotiations on climate change. The
Bali Roadmap establishes a dual-track negotiation
mechanism.

On the one hand, developed countries signing the
Kyoto Protocol should commit to substantial quan-
titative emission reduction targets after 2012; on
the other hand, developing countries and developed
countries that have not signed the Kyoto Protocol
should take further measures against climate change
under the United Nations Framework Convention
on Climate Change. In November 2013, the Warsaw
Climate Conference once again recognized that they
should contribute to support developing countries in
their response to climate change, reached a prelim-
inary agreement on the compensation mechanism
for damage, and established the Warsaw mechanism
for damage. Although the Kyoto Protocol specifies
the quantitative emission reduction obligations of
developed countries; the small islands still need to
consider the rules of the Paris Agreement.

2.1.3. The Paris Agreement

Article 8 of the Paris Agreement provides that
Parties recognize the importance of avoiding, min-
imizing and addressing losses and damage related
to climate change (including extreme climate events
and delayed adverse effects, as well as the role of
sustainable development in reducing damage and
damage. The Paris Agreement clearly states that all
parties should, through international cooperation,
strengthen capacity building and coordination of the
inevitable and existing losses and damage caused by
climate change to developing countries. In addition,
the Paris Agreement addresses the establishment of a
«mechanism for loss, damage and damage to climate
change», under which parties can coordinate cooper-
ation, share information and knowledge, and provide
specific support and assistance to regions with the
largest impact of climate change, including finance,
technology and capacity building.

2.1.4. The polluter-pay principle

The principle of polluter payment, known as the
principle of polluter payment, user compensation,
developer protection and recovery of destroyer, is
the basic principle to determining the responsibility
for the harmful consequences and adverse effects of
environmental pollution and damage. The polluter
pays principle, first proposed by the Organization
for Economic Cooperation and Development (OECD)
in 1972, has been evolving for more than 40 years
and has been endorsed by most sovereign state and
international legislation, such as the Kyoto Protocol
and the Rio Declaration on Environment and Devel-
opment. Article 13 of the Rio Declaration on Environ-
ment and Development recognizes and emphasizes
the principle of polluter payment. Although the Dec-
laration stipulates «compensation for environmental
damage», the principle itself provides compensation
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for users, and the provisions in fact indicate that the
State should be liable for the environmental damage
caused by it. The principle of polluter payment has
become a basic principle in the field of international
environmental governance and should belong to the
category of legally binding international custom-
ary law.

2.2. The moral basis for the small island state:
the principle of corrective justice

"Corrective justice» is substantial equality, and
equality requires the victim to get the same compen-
sation. The main reason of climate change is that
greenhouse gas emissions is too large, developed
countries in the past in the process of industriali-
zation of greenhouse gas emissions far more than
developing countries and small island countries, and
atmospheric resources are public resources, is not
the appendage of developed countries, developed
countries in the process of industrialization, small
island countries in the climate change, is obviously
unfair. The small island states receives respect for
the natural environment and human rights. Small
island states depend on the survival and develop-
ment of the surrounding oceans and ecosystems.
Climate change destroys the natural system, leading
to sea level rise and ocean acidification, and inevi-
tably affects the livelihood and health of residents
of small island countries. The rising sea level will
even lead to the inundation of island countries, en-
dangering the life safety of residents. Developed
countries should bear the historical responsibility,
in addition to the legal rigid provisions, but also the
moral direction.

However, the domestic academic circle has not yet
defined the time of «history», and the «history» in his-
torical responsibility is not completely the «history»
referred to by the historical principle. It is unfair to
the subject of historical emission to classify the time
of contemporary people.” The period when developed
countries take historical responsibility should be that
when developed countries overexcessive greenhouse
gases and developing countries’ greenhouse gas emis-
sions do not exceed their emissions. In posner, west-
bach, Li Zhi, zhang of climate change justice, in 2005
developing countries emissions than developed coun-
tries is not much less, so at least before 2005 devel-
oped countries for excessive emissions of greenhouse
gases should bear historical responsibility, after 2005
due to greenhouse gas emissions of climate change,
according to the fair principle of climate justice.®

3. The reality of the realization
of compensation responsibility dilemma

Although the compensation liability for losses and
damages caused by climate change is supported by
the legal and moral basis, it is also an important part
of international negotiations. Developed countries
should provide financial and technical support to de-
veloping countries according to the convention and
historical responsibility. However, the realization of
the compensation liability still has a practical dilem-
ma in practice.

3.1. The ambiguity of the rights
and responsibilities in the climate Convention

Treaties such as the United Nations Framework
Convention on Climate Change, the Kyoto Protocol
and the Paris Agreement have played a positive role
in addressing climate change governance. However,
none of the treaty makes a clear statement of the re-
sponsibility for the loss and damage caused by climate
change.

The United Nations framework convention on
climate change according to the principle of «com-
mon but differentiated responsibility», the developed
countries and developing countries the obligations
and obligations procedures, require developed coun-
tries as large greenhouse gas emissions, take con-
crete measures to limit greenhouse gas emissions,
and provide funds to the developing countries to
pay the cost of their obligations under the conven-
tion. Developing countries, on the other hand, only
undertake the obligation to provide national lists of
greenhouse gas sources and sinks, formulate and im-
plement plans containing measures on greenhouse
gas sources and sinks, and do not undertake legally
binding control obligations. U NFCCC Although es-
tablished a mechanism to developing countries to
provide funds and technology to fulfill the convention
obligations, but the ultimate goal of the mechanism
is to reduce greenhouse gas emissions, reduce the
harm of human activities to the climate system, re-
duce climate change, enhance the ecosystem adapt-
ability to climate change, to ensure food production
and sustainable economic development, is not to the
countries damaged by climate change.” Moreover, the
Convention does not stipulate specific obligations for
individual parties or provide for an implementation
mechanism. In this sense, the Convention lacks the
legal binding force.

7 Yao Xiaona, Tang Tian. Discuss the historical responsibility in climate justice — the definition, rationality and
limit of historical responsibility [J] // Yuejiang Academic Journal. 2018. 10 (04):46—55+144. DOI:10.13878/j.cnki.

yjxk.20180820.014.

8 Posner Westbach. Justice of Climate Change, translated by Li Zhi, Zhang Jian. Beijing : Social Sciences Academic Press,

2011. P.127.

? The provisions of the United Nations framework convention on climate change in article 2: «This convention and the
conference of the parties may pass any relevant legal documents of the ultimate goal is to reduce greenhouse gas
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For the first time, the Kyoto Protocol imposes re-
strictions on greenhouse gas emissions in the form of
regulations, but the treaty does not provide for a clear
liability for the damage caused by climate change. So
small island states should not be liable for violations
by developed countries of mandatory greenhouse
gas emissions under the Kyoto Protocol. In addition,
as the United States, climate change is cumulative,
climate change damage most should be historical
responsibility, they do not deny emissions, also admit
historical responsibility, but claims to the understand-
ing of greenhouse gas emissions does not foresee the
damage, and the Kyoto protocol is the regulation of
the international gas emissions, rather than retroac-
tive, therefore can not claim the developed countries
damage compensation liability.

The Paris agreement is the second legally binding
climate agreement after the Kyoto protocol, for 2020
global action on climate change, which illustrates
the importance of climate change loss damage, and
stressed that the parties should, on the basis of coop-
eration and provide convenience, including as appro-
priate through the Warsaw international mechanism,
in the loss and damage involved in understanding,
action and support.' However, throughout the full
text of the Paris Agreement, there is no regulation
on the liability for damage caused by climate change,
which cannot be the basis for small island states to
seek compensation.

The formation of the climate change treaty on the
basis of the negotiations between countries, green-
house gas emissions often more can grasp the nego-
tiations, power for their own national interests, on
the responsibility for climate change, therefore, can
be seen from the climate change treaty legal basis is
still very wealk, it is difficult to small island climate
change damage compensation provide the legal basis.

3.2. Difficulties in identifying the subject
of responsibility

When small island states seek relief under the Cli-
mate Change Convention, one of the ways they can
take is to request States parties to fulfill their treaty
obligations. If the state violates its obligations under
international law, corresponding state responsibil-
ities will arise. However, not only does the climate
convention fail to provide a clear legal basis as men-

tioned above, but it is also very difficult to identify
the subject of responsibility."

And for the identification of the subject of respon-
sibility, which countries should bear this kind of com-
pensation responsibility, whether to bear the obliga-
tion to prevent the consequences of such damage?
If anything, which countries have such obligations,
there is a gap in the international regulations on loss-
es and damage caused by climate change. Similarly,
how to define the victim country is also one of the
difficulties. The negative impacts of climate change
are also uneven to different small island countries,
while those with little impact on climate change and
the least able to cope with climate change have the
biggest negative impacts. Can these countries claim
compensation for their land, property, health damage
and their potential casualties? If possible, to what
extent can compensation be requested? It’s hard to
determine.

3.3. The lack of the mandatory mechanism
for realizing the responsibility

Although the Kyoto Protocol and the Paris Agree-
ment stipulate the responsibilities and obligations
of all parties, the provisions are mainly based on
the principle of voluntariness and there is no clear
mandatory mechanism to ensure the fulfillment of
responsibilities. At present, the climate mechanism
of the United Nations is mostly «bottom-up» mode,
coupled with the negative resistance of the United
States and other major greenhouse gas emissions,
which makes the «top-down» coercive mechanism
suffer from multiple obstacles at the practical level.
Undoubtedly, the «bottom-up» model has strong flex-
ibility and more diverse political power, which can
promote the signing and implementation of climate
conventions to some extent. At the same time, this
model adapts to the national conditions, political
conditions and development prospects of all coun-
tries in the world, and attracts more countries to sign
climate conventions, because this model can main-
tain the differences in the negotiations, recognize
the favorable clauses for its own country, and retain
the unfavorable clauses. However, in practice, the
actual effect of the implementation of the Conven-
tion is not ideal. There is no mandatory mechanism
restriction, and many major countries do not abide

emissions, reduce the harm of human activities to the climate system, reduce climate change, enhance the ecosystem
adaptability to climate change, to ensure that food production and economic sustainable development.»

10 Article 8 of the Paris Agreement: «1. The Parties recognize the importance of avoiding, mitigating and addressing losses
and damage related to climate change (including extreme climate events and delayed adverse effects, as well as the
role of sustainable development in reducing loss and damage. 2. The leadership and guidance of the Conference of the
Parties as the party to the Paris Agreement and strengthened by the decision of the Conference of the Parties as the
Conference of the Parties to the Paris Agreement. 3. The Parties should, on the basis of cooperation and facilitation,
including through the Warsaw International Mechanism, enhance understanding, action and support for the losses

and damage involved.»

" Lin Canling. Liability for damage caused by climate change [J] // Journal of China University of Political Science and

Law. 2016. No. 56 (06):74—82+161.

HOHKuP



UskaH Li3sitoi, Ban H0HbnaH

0 M1PaBE MaJibIX 0CTPOBHbIX FOCYAAPCTB HA NOJYYEHUE KOMMEHCALIMN 3a MOTEPKU 1 ymepﬁ

by the responsibilities and obligations stipulated in
the Convention.

3.4. The inadequacy of the climate
Fund and the mechanism

There is no doubt about the importance of funding
to combat climate change. For small island states,
financial support is equivalent to resisting and elim-
inating the adverse effects of climate change, and
climate funds can improve their ability to prevent
climate change. For now, the climate fund has more
difficulties.

First, there is an insufficient funding source. Al-
though COP 27 first proposed the establishment of
the «climate change loss and damage fund», how to
establish the contributing countries and how to define
the amount of contribution are one of the difficulties
that affect the operation of the climate fund. If devel-
oped countries are required to contribute capital, is
it regulated by international law, or is it out of inter-
national morality?

Second, the adverse effects of climate change on
countries increasingly serious, small island countries
due of its own vulnerability, the demand for climate
fund is also more and more high, climate change loss
damage has made the small island state economy,
in the Indian Ocean small islands developing coun-
tries suffered more than 50 climate disasters, causing
more than $17 billion losses, huge economic amount
makes small island nation embarrassed, increasingly
dependent on the climate fund."

Finally, the allocation of funds is not flexible
enough. The funding allocation process of the Climate
Fund is inflexible to adapt to the needs and charac-
teristics of different developing countries. In addition,
there are restrictions and conditions on the allocation
of the climate funds to really play their due role.

4. The perfect path of the compensation
responsibility realization mechanism

4.1. Clarify the legal basis for losses and damage
caused by climate change

4.1.1. Supplement to the contents

of the Convention to the extent feasible
As mentioned above, although the United Nations
Framework Convention on Climate Change and the
Kyoto Protocol have played a positive role in climate
change prevention and control, the Paris Agreement
explains the importance of climate change damage,

but they do not clearly state how to pursue account-
ability and how small island states claim compensa-
tion. The Warsaw International Mechanism proposes
to help particularly vulnerable developing countries
meet their obligations under the United Nations Con-
vention on Climate Change, but has not formulated
specific measures to deal with the losses and damage
caused by climate change. The negotiation process
of the above Convention, both the appeal of the In-
ternational Union of Small States and the report of
the Conference of the Parties, make separate recom-
mendations, such as a risk-sharing mechanism and
compensation for losses and damage, none of which
is covered in the Convention." In the course of future
negotiations, States parties or international organiza-
tions may, in accordance with the rules of internation-
al law, supplement the contents of the Convention to
clarify the legal basis for compensation for damage
caused by climate change in small island states.

4.1.2. Use other rules of international

law and customary international law

and climate conventions

For example, the United Nations Convention on
the Law of the Sea stipulates the principles of the
maritime rights and interests of small island states
and the protection of the Marine environment, in-
cluding the rights of small island states to enjoy ex-
clusive economic zones, continental shelf and other
maritime rights and interests, and the right to pro-
tect and manage the Marine environment in these
regions.'* In addition to the intangible economic and
political losses, the most important damage to the
small island countries caused by climate change is the
damage to the territory, biodiversity and the Marine
environment. Therefore, other rules of international
law can be used to complement the shortcomings of
climate conventions.

4.2. Increase the compulsory mechanism
to realize the compensation liability
International climate governance is a typical col-
lective action problem, and the current climate ac-
tion is not enough to deal with the huge climate cri-
sis facing mankind. The «bottom-up» model lacks
insufficient political leadership, the parties have no
binding regulation, and no substantial progress in
solving climate issues, including climate damage. At
the same time, «loss and damage» and «compensation
liability» must be closely linked with the compulsory
obligation. For the first time, the Kyoto Protocol for-
cibly restricts greenhouse gas emissions in the form

2 Nella Canales, Aaron Atteridge, Annie Sturesson. Climate Finance for the Indian Ocean and African Small Island.
Developing States [R]. Stockholm : Stockholm Environment Institute, 2017.
13 Zhang Chenyang. Definition of loss and damage to small island states caused by climate change [D]. China University

of Political Science and Law, 2017.

" Parts IV, Vand VI of the United Nations Convention on the Law of the Sea clearly specify the state of islands, the exclusive

economic zone and the continental shelf.
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of regulations. The Paris Agreement stipulates the is-
sue of the loss and damage caused by climate change,
but the treaty does not provide mandatory liability
for the loss and damage caused by climate change.
The climate convention could add a «monitoring and
assessment mechanism», impose procedural sanctions
on countries that emit greenhouse gases in excess of
their share, and require countries that emit excessive
emissions to be liable for compensation to ensure the
strict fulfillment of compensation liability for damage
caused by climate change.

4.3. Clarifying the identification
of the responsibility subject

At present, the international community has not
reached an agreement on the liability for compensa-
tion for damage caused by climate change. According
to the characteristics of the loss and damage caused
by climate change, the compensation liability should
be jointly borne by multiple subjects.

4.3.1. Developed countries

Developed countries, as the main parties respon-
sible for climate change, should assume more re-
sponsibilities and obligations, including providing
compensation for losses and damage caused by cli-
mate change. First, economic activity and generated
greenhouse gas emissions in developed countries are
one of the leading causes of climate change. These
countries dominate the global economy, and over
the past few decades, their economic development
model has largely relied on high-carbon emissions
of industries and energy sources, leading to far more
greenhouse gas emissions than developing countries.
Second, developed countries with rich economic re-
sources and technologies can more easily cope with
the impact of climate change. In contrast, climate
change victims such as small island countries have
made it difficult to effectively cope with the impact of
climate change due to their own economic constraints
and insufficient technical conditions. Finally, the prin-
ciple of «common but differentiated responsibilities»
in the UN Framework Convention on Climate Change
indicates that both developed and developing coun-
tries have different responsibilities and obligations to
address climate change. In addition, the Paris Agree-
ment stresses that climate change has a special impact
on small island countries and needs special attention,
and that developed countries should provide financial
and technical support for losses and damage caused
by climate change. Although some scholars believe
that the more responsibilities and obligations of de-
veloped countries are due to moral considerations,
it is also based on the provisions and principles of
international law and the United Nations Framework
Convention on Climate Change.

4.3.2. Developing countries

While developing countries have relatively little
responsibility for climate change, they also need to
contribute to tackling climate change. There are some
developing countries in relatively developed countries,
their economic activities and the greenhouse gas emis-
sions are relatively high, and the international com-
munity on the climate change loss damage responsibil-
ity main body did not agree, simply to the developed
countries is not feasible, developing countries also
need to bear certain responsibility and obligations.
For example, some developing countries can help cli-
mate change victims such as small island countries
cope with losses and damage by providing financial
and technical support. At the same time, developing
countries can reduce the impact of climate change by
reducing greenhouse gas emissions and strengthening
environmental protection. Developing countries have
lighter responsibilities and obligations than developed
countries, but they are equally critical for global coop-
eration and coordination on climate change.

4.3.3. Private enterprises

The reason for discussing the subject of state re-
sponsibility alone is that private enterprises also play
an important role in climate change. As the economic
activities of some private enterprises may lead to a
series of environmental problems such as greenhouse
gas emissions, the responsibility of the private sector
cannot be mixed with the national responsibility, and
the private sector should also bear some responsibility
for the losses and damage caused by climate change.

4.3.4. Victims of climate change

The damage and damage caused by climate
change mainly affect climate change victims such
as small island countries, coastal cities and moun-
tainous areas. Therefore, they should be the main
beneficiaries of compensation for damage caused by
climate change.

4.4. Improve the climate fund mechanism

4.4.1. Expand climate funding sources

The Global Climate Fund is facing the danger of in-
sufficient funds. Relying solely on traditional funding
sources such as donations from developed countries
and private entities cannot meet the current needs of
tackling climate change, and cannot meet the financial
needs of small island countries to achieve compensa-
tion for losses and damage caused by climate change.
It is therefore necessary to consider adding new sourc-
es of funding to supplement the climate fund, and the
international carbon tax is one possible approach.'
The EU, the first economy to impose «carbon tariffs»,

' Wang Hongpeng, Mo Jianjian. Research on the countermeasures of climate change damage compensation dilemma in
smallisland countries [J] // Journal of China Cadre Academy of Environmental Management. 2016. 26 (05): 7—10.
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claims the EU carbon Border Regulation Mechanism
(CBAM) as another milestone in driving carbon re-
duction. The international community can learn from
the positive role of the EU’s carbon tariffs and set up
special international institutions around the world to
levy carbon taxes according to a unified tax rate. Cli-
mate benefits brought by this kind of behavior will be
considerable, through economic means to tax the use
of fossil fuels embodies the principle of «polluter pay»,
environmental polluter will no longer will damage the
environment cost externalization, the cost of environ-
mental pollution will reduce the use of fossil fuels, to
slow climate change. Moreover, the income from the
international carbon tax is huge, and it is essential for
the international carbon tax to apply the global income
to address changes. Therefore, it is likely to become a
new source of fund funds and will further meet the
financial needs of small island states to address the
loss and damage caused by climate change."®

4.4.2. Improve the allocation of climate funds

in small island countries

Given that the current Climate Fund does not
dictate how to allocate small island states, multiple
measures are necessary to improve the distribution
model of the fund in small island states. First, more
attention should be paid to the particularities of small
island states. Small island countries usually face the
special effects of climate change, such as sea level
rise, storms and floods, so more attention and support
are needed for these special situations. The Climate
Fund should provide more special funds to the small
island states to deal with these special situations. Sec-
ondly, it is necessary to strengthen the voice of small
island states in the operation of the climate fund, and
propose the compensation of the climate change on
the loss and damage caused by climate change.

4.4.3. Clarify the subject and amount

of investment of the Climate Fund
The Climate Fund should be funded by countries and
regions around the world, including developed and
developing countries. Developed countries should
contribute more money to help developing countries
cope with climate change. At the same time, develop-
ing countries should also assume certain responsibil-

ities and obligations to contribute appropriate funds
to jointly cope with the challenges brought about by
climate change. In addition, the international com-
munity can invite other investors such as enterprises
and citizens to participate in the climate Fund con-
tribution. The amount of contribution of the Climate
Fund should be determined according to the actual
situation of different countries and regions. In addi-
tion, the international community can also provide
more financial and technical support to countries and
regions with relatively less investment by means of
capital allocation and international cooperation, so as
to achieve fairness and rationality on a global scale.

Conclusion

Small island states suffer from the damage caused by
climate change due to their own vulnerability. How
to effectively remedy and compensate for the damage
caused by climate change is also the focus of discus-
sion in previous climate conferences. The problems
facing small island states are not only environmen-
tal, but also economic, social and cultural issues.
Therefore, the compensation for the damage caused
by climate change in small island countries requires
the joint efforts of countries and regions around the
world. The international community should recog-
nize the seriousness and urgency of the problems
faced by small island states, which require a joint
response of countries and regions around the world.
Establish a compensation mechanism for losses and
damage caused by climate change to help small island
countries cope with the impact of climate change,
and strengthen cooperation and coordination with
small island states, so as to provide strong support
and guarantee for small island states to cope with
the challenges brought about by climate change. The
small island country civilization originated on the
ocean and is an important part of the world civili-
zation. If the small island country civilization sinks
under the sea, it will certainly become the regret of
the world civilization. Finally, it is believed that cli-
mate justice will be realized, and the damage caused
by climate change in small island countries will be
effectively relieved and compensated.
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Annomauus. IIpobema ymunusayuy NOCMosiHHO y8eauuUsaezocst 00sema 3J1eKmpoHHbLX OMXo-
008 ce200Hs aKmMyaibHa 01 O0bUWUHCMBA 20cy0apcma Mupd. Ype3ebluaiiHo 8blcoKUll nomeHyuan
0aHHO020 8UOa 0MX0008 8 HACMU HAHeCeHUs IKOI02UUeCK020 Yiepba 3acmasisiem npasumenbcmed
uckams HOBble cnocobbl U mexHo 02Ul 05 cOopa, nepepabomiu U yMuaAU3aAyUU IeKMPOHHO20
Mycopa. U 8 Poccuu, u 8 Kumae 3axkoHodamenscmao, pezyatpytouiee o6pauieHile ¢ 1eKMmpoHHbL-
Mu omxodamu, 6ypHO pazgusaemcs 8 nociedHue 200bl. I[Ipu 3mom ocHogHble npobiembl 8 0AHHOT
cepe 8 Haulell cmpaHe c853aHbL ¢ HEOOCMAMKOM He06X00UMbLX NPOU3B00CMBEHHbLX MOUHOCMell
0151 nepepabomxu ycmapesuleil mexHUKU, d Makxice omcymcmauem aghekmueaHoil cucmemsl coopa
3NeKMPOHHBIX 0MXx0008. B cg0t0 ouepeds, 8 Kumae nepepabomxa a1eKmpoHHbLX ycmpoticma 025
8MOPUUHO20 UCTIOIB30BAHUS UX KOMNOHEHMO8 s18J151emcst 0moebHOll uHOycmpuetl, pe2yauposamie
Komopotl conpsiviceHo ¢ onpedesieHHbIMU MPYOHOCMAMU.

Knioueaste cnoea: aieKmpoHHble 0Mx00bl, ymuausayus, nepepabomka, aneKmpoHHble Ycmpoli-
cmMaa, Xumuueckile 3n1eMeHMbl, NONUZOHbL ANEKMPOHHBLX 0MX0008, OKPYHCAOWAsl cpedd, NOBMOPHOe
Ucnob308aHe.

Abstract. The problem of recycling the ever-increasing volume of electronic waste is relevant today for
most countries of the world. The extremely high potential of this type of waste to cause environmental
damage, forces governments to look for new ways and technologies for the collection, processing and
disposal of electronic waste. Russia and China are states in which legislation regulating the handling
of electronic waste has been developing rapidly in recent years. At the same time, the main problem
in our country can be called the lack of necessary production facilities for the processing of obsolete
equipment, as well as the lack of an effective system for collecting used electronic devices. In turn, in
China, the recycling of electronic devices for the secondary use of their components is an entire industry,
the regulation of which is fraught with certain difficulties.

Keywords: electronic waste, recycling, electronic devices, chemical elements, electronic waste landfills,
environment, reuse.

H OCTOSTHHO yBeJIUYMBaIoIuecs o6beMbl 3JIeK- TPYHTOBBIE BOJBI 1 aTMocdepy, HaHOCS 3HAUYUTENTh-
TPOHHBIX OTXO/JIOB CErOHA MPEeJCTABJISIOT Ce- HBIM YPOH 3KOJIOTUH.

pbe3HeHIyo TpobaeMy AJisi MHOTHX TOCYIapCTB HaubosbIiuii B MUpe 00beM 2JIeKTPOHHBIX OT-
Mupa. [J1aBHas OMacHOCTD JIEKTPOHHOI'O Mycopa  XOZOB cerofHsa obpasyeTcs B Kutae, rzie eXXerogHo
3aKJIIOYAETCS B TOM, UTO COZiEPIKaIUecs B HUX MeTal- HeoOXoArMa repepaboTKa U yTUIN3alus 6osee 4eM
JIBL ¥ XMMUWYeCKUe CoeIUHEeHU IIpU NonaZaiuul Ha 10 MJIH T 3/IeKTPOHHOTO Mycopa. [Ipu 5ToM HyKHO
OOBIYHBIE MYCOPHBIE TIOJIMTOHBI IPOHUKAIOT B TIOYBY, OTMETUTH, YTO IO pacuyeTaM Ha OJHOTO YeJoBeKa
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y KuTtast oZluH U3 caMbIX HU3KUX B MUpPe 06beMOB
3JIEKTPOHHBIX OTXOZIOB CPeiu KPYITHEUIINX SKOHO-
MUK MHpa — OKoJIo 7,2 KT B roZ. B CIIIA, l'epma-
Huu, paHIiuu U ABCTpaInuU JaHHBIU TOKa3aTelb
HaxoJUTcA Ha YpoBHe 21—22 Kr B roZ, B Benuko-
OGpUTaHUU — OKOJIO 25 KT B T0/I, @ B «JTUAUPYIOIIEi»
B ZJaHHOM MHMPOBOM peiiTuHre HopBeruu — 6osee
27 xr B rog. TeM He MeHee npobyieMa nepepaboTKu
3JIEKTPOHHBIX OTXOZ0B B KuTae cerogHsa uype3Bbryaii-
Ha aKTyajbHa.

3akoHozaTenbcTBO KuTas 06 3/1eKTPOHHBIX OTXO-
Zlax Havayso 6ypHO pa3BuBaThes B Havase 2010-X TIT.
Tak, B 2011 r. 6511 IOAMHICaH YKa3 o cbope U mepe-
paboTKe OTXOZOB IEKTPUYECKOTO U AIEKTPOHHOTO
060pyZI0BaHUsA', KOTOPBIN yCTaHOBUJI BHYTPEHHME
CTAHZAPTHI I KOMIIAHUH, YIaCTBYIOIINX B 00pa-
IIEHUU 3IeKTPOHHBIX OTX0/0B. JIOKYMeHT peryiaMeH-
THPOBaJ MUHUMAaJIbHbIE TOJOBbIE MOIIHOCTH /JIs
MPEATIPUATUH, 0QUITUATHHO TTPOU3BOASAIINX TTepe-
PaboTKy 3JIEKTPOHHBIX 0TX0Z0B. Kpome Toro, HoBoe
3aKOHOZIATENBCTBO MTOTPEOOBAIIO, YTOOBI BECH TPOM3-
BOJICTBEHHBIH IIPOIIeCcC YTUIN3aluU 3JIeKTPOHHOTO
Mycopa COIIPOBOX/AJICA MEpPaMHU II0 IIpeoTBpalle-
HUIO 3arpA3HeHNs OKpY»Kalollel cpeibl C TIOMOIIbIO
CIelaJbHBIX OUYUCTHBIX COOPYKEHUM.

B 2012 r. B KuTae 6bUta BBeZieHa 3aMCTBOBaH-
Haay ctpaH EBpocoiosa CucteMa pacuiupeHHOMN
oTBeTcTBeHHOCTU mpousBoguTensa (EPR), kotopas
BO3JIaraeT Ha MPOU3BOAUTENEH 2JIeKTPOHUKHU OT-
BETCTBEHHOCTD 3a cOOp U OTIIPABKy Ha mepepaboT-
Ky BBILIEAIIEro U3 CTPos 06opyAoBanusa’. HoBbIi
MeXaHU3M 00s513aJ1 TPOU3BOJUTENEN OCYIIECTBIISATh
9KOJIOTMYeCKH Ge30macHoe obpalieHue co CBOMMU
MIPOAYKTaMHU IIOCJIE OKOHYAHUSA CPOKA UX CIIYKOBI
WIU BBIXOZAa U3 cTposi. COOTBETCTRYIOIIVE IOTIPAaBKU
OBUTM BHECEHHBI ¥ B HAJIOTOBYIO CUCTEMY, YTO PacCIIIi-
PWIO CUCTeMY OTYMCIeHUH [ TPOU3BoAUTeNeH
JJIEKTPOHHBIX YCTPOUCTB C IIeIbI0 obecriedeHus Gu-
HAHCHUPOBAHMUS [TPOLIECCOB IIepepaboTKY.

OzHakKo Ha NPOTKEHUU MHOTUX JIET OCHOBHOM
mpo6seMoii 0TX0Z10B B KuTae ocTaBajicsi BBO3 dJI€K-
TPOHHOTO Mycopa u3 ctpa EBponsl u CeBepHOU
AmMepuku — KJlaccudeckas CUTyalud, Korja 3amnaj-
HbIe CTPaHBI PeUIaloT MPO6IEMBI COOCTBEHHOM KO-
JIOTUYECKOH 6e30IacHOCTH 3a CYET APYTHX, MeHee
COCTOATENIbHEIX, CTPaH.

Tak, HannpuMep, JJupexTrnBa EBpomeiickoro map-
samenTa u CoBeTa EBpomneiickoro cotosa 2012/19/

EC ot 04.07.2012 «O6 oTX0Zax 3JIeKTPUIECKOTO U
3JIEKTPOHHOTO o6opyzoBanus»’ (Waste Electrical
and Electronic Equipment Directive) ycTaHaBIHuBaeT
HOpMEI U TpeboBaHuA K cbopy 1 iepepaboTke Beex
THUIIOB 3JIEKTPOHHBIX YCTPOHCTB. IloMrnMo 3TOTO,
obpareHue 3JIeEKTPOHHBIX OTXO/I0B PETYIUPYETCs
JIwpextusoit EC 2011/65/EU RoHS* (Restriction of
Hazardous Substances).

«XUTPOCTb» 3TUX JOKYMEHTOB 3aKJII0YaeTCs B
TOM, YTO €r0 COCTaBUTeTN (paKTHIECK! 3aIPeTIIN
nepepaboTKy WM XpaHeHUe Ha JeHCTBYIOUINX MY-
coporiepepabaThIBAIOIIUX IPEATNPUATHAX JIEKTPOH-
HBIX OTXOZ[OB, COZIePKalllX CBUHEI, PTYTh, KaZMUH,
XpoM, 6udeHMIb, AUGEHWIB U APYTHE OTaCHbIE
coeauHeHus. To ecTb, IO CyTH, BCe OTpabOTaHHbBIE
3JIEKTPOHHBIE YCTPOMCTBA JO/DKHEI OBITh y/Ia/IEHBI C
tepputopuu EC. CxozHbIe 3aKOHEI 00 3/IeKTPOHHBIX
oTxozax AeticTByioT U B CIIIA, kak Ha QpesepaibHOM
VPOBHe, TaK ¥ Ha YPOBHE 3aKOHO/ATEIbCTBA IIITATOB.

Takum o6pa3om, rocyzapcrsam EBpoms u Ame-
PUKU ropaszjo BeIrogHee (U IpaBUIbHEe B IPAaBOBOM
acIieKTe) dKCIOPTUPOBATh COOCTBEHHBIE DIEKTPOH-
HBIe OTXOZBI B CTpaHbl A3nu u AQpUKY, 4eM BKJIa-
[bIBaTh MUWJIIAAPABI 0JUIAPOB B CTPOUTENHCTBO
COBPEMEHHBIX 3aBO/IOB, KOTOPbIE 0becreynin Obl
9KOJIOTUYECKYIO IIepepabOoTKY JIEKTPOHHOTO MyCOpa.

OcobeHHO aKTyaJbHOU 3Ta nmpobyema crajna
uMeHHo Jia Kurad, kyza f0 2017 r. BBO3UIOCH
okoyo 70 % Bcero MUpOBOTO 06beEMa SKCIOPTUPY-
€MBIX JJIEKTPOHHBIX OTXOZ0B, a UX 00BbeM (OKOJIO
35 MJIH T) 3HAUUTENbHO MPEBHIIIAT 06heM, 06pasy-
IOIIUHCA BHYTPU CTPaHbL. DTO IPHBEJIO K IOsIBIIe-
HUIO OTPOMHBIX CBJIOK CTapOU 3JIEKTPOHUKH, TaK
KaK mepepaboTaTh TaKoe KOJIOCCATbHOE KOJNIECTBO
9JIEKTPOHHBIX OTXOZO0B IIPOCTO HEBO3MOXKHO. Tak,
MeYaabHyI0 U3BECTHOCTh IIpHobpesia KpyIHelas B
MHUpe CBaJIKa 3JIeKTPOHHBIX OTX0Z0B ['yiiio, KyzZa Ha
MIPOTSDKEHUH MHOTHX JIET CBO3WIAch OTpaboTaHHAasA
TeXHHKa o Bcero Mupa. HezaBrcrMele ucciesoBa-
HUS [TOKA3bIBAIOT, YTO COZlepKaHye 3/lech CBUHIA,
MeZAU U CMEPTEIHHO OITACHBIX JUOKCHHOB B ITI0UBE
IIpeBHIIIAET [IpeJe/IbHO JOITyCTUMbIEe KOHIIEHTPALNH
B COTHU pa3. Boza B pagnyce HECKOIBKUX 1eCATKOB
KHWJIOMETPOB OT CBAJIKU HEIIPUT'OZHA JJI IUThSA, a
80 % pabOTHUKOB MOJUTOHA CTPAAAIOT OT HEBPOJIO-
TUYECKUX, JIETOYHBIX WU KOXKHBIX 3a60/I€BaHU".

Eme ogun peruoH — Taliuwxoy B KUTaWCKOH
IIPOBUHIINY WKAU3SH — TaKXKe ABJIAETCS KPYITHBIM

' Lu Chenyu; Zhang Lin; Zhong Yongguang; Ren Wanxia; Tobias Mario; Mu Zhilin; Ma Zhixiao; Geng Yong; Xue Bing (2015).
An overview of e-waste management in China // Journal of Material Cycles and Waste Management. 17 (1): 1-12.

2 Cao Jian; Lu Bo; Chen Yangyang; Zhang Xuemei; Zhai Guangshu; Zhou Gengui; Jiang Boxin; Schnoor Jerald L. (2016).
Extended producer responsibility system in China improves e-waste recycling: Government policies, enterprise, and
public awareness // Renewable and Sustainable Energy Reviews. 62: 882-894.

3 Official Journal of the European Union. 2012. N2 L 197. P. 38.

¢ Oupextusa N2 2011/65/EC Esponeiickoro napnameHTa u Coseta Esponeiickoro Cotosa «06 orpaHuyeHun ncrnonb3osa-
HUA ONpefeNieHHbIX ONaCHbIX BELLEeCTB B 3/IeKTPUYECKOM W 31eKTpoHHOM o6opynoBaHum (Hosas penakumal» // Official

Journal of the European Union. N® L 174. 01.07.2011.

5 China’s notorious e-waste dumping ground cleaner but poorer // South China Morning Post. Retrieved 2017-09-28.
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Ka3sarenkos fl. C.

ﬂpEIBOBbIE dCMeKThI ﬂpOﬁJ’IEMbI YTUIU3aLUN 3NEKTPOHHBIX OTXO0B B Poccum u Kutae

LIEHTPOM ITepepabOTKH JIEKTPOHHBIX OTXOZOB U
OJHOBPEMEHHO OI'POMHOM CBAJIKOM 3JIEKTPOHHOI'O
Mycopa. B mouBax perrioHa BEICOKOE COZepKaHue
TOKCUYHBIX COeIMHEHNH U TAXKEJBIX MeTaIOB, KO-
TOpBIe Yepe3 BOJBI U IT0YBY IIONIa/Ial0T B CEIbCKO-
X03AHCTBEHHBIE KyAbTYpPHI (IIpeXx/e Bcero puc), a
BIIOCJIEICTBUN — B OPTaHM3M MECTHBIX XXUTeIeH.

Bo3HMKaeT pe30HHBIH BOIIPOC O Ijes1ecoobpasHo-
CTU OMUTUKU KHTasa o HaKOIJIeHUIO UMIIOPTHPO-
BAHHOT'O 3JIEKTPOHHOI'O MyCOPa, CTOJIb NaryOHOTo
ZJIS1 3KOJIOTMHU rocyzapcrsa. OZHAKO HYXKHO ITIOHU-
MarTb, YTO OTPOMHOE KOJIMYECTBO 3JIeKTPOHHBIX OTXO-
[I0B TIpHBeJIO K BOSHUKHOBEHUIO B MECTaxX MX CKOILIe-
HUA ¥ IPOU3BO/CTB I10 IIepepaboTKe OTXOZ0B Ipek/e
BCEro B BU/Ie U3BJIe4YeHUA [[eHHbIX KOMIIOHEHTOB (30-
J10TO, cepebpo, IUIaTUHA, Me/b, PeJKO3eMeTbHbIe
MeTaJuThl U Zip.), IPUTOAHBIX A epenpoAaku 1
BTOPHUYHOTI'O MCIOIb30BaHUA.

Takum o6pazom, o6pazoBasack Ieas HHAYCTPUA
T10 TTepepaboTKe CTaphIX 2JIEKTPOHHBIX YCTPOUCTB, B
paMKax KOTOPOH 3HAaYUTENbHOE YHCI0 HEOOTBITUX
KHUTaWCKUX KOMIIaHUHN 3aHMMAalOTCA U3BIeUYeHUeM
Haubosiee IIeHHBIX KOMIIOHEHTOB C ILIAT BBIOPACHI-
BaeMBbIX YCTPOUCTB, TAKUX KaK HAKOIIUTENIU JaHHBIX,
LIeHTpasIbHEIE U TpadrdecKye IPOLecCOpPhl U JaxKe
MeJIKAE KOH/ZIEHCATOPHL ¥ pe3ucTopkl. Ilocie aToro
W3BJIe4YeHHBIe MaTeprasbl UAYT Ha IPOAAXY — B JIyd-
IIeM CJIydae Mocjie TeCTOB Ha paboTOCIIOCOOHOCTD U
C IOMETKOH «06/y», B XyJIIEM XXe — IPOJAIOTCA KaK
COBepILEHHO HOBbIE 63 BCAKUX ITPOBEPOK. VIMEHHO
3TUM OOBACHAETCA CBOET'O PO «JIOTEpes» IIPH I10-
KYIIKe JlellIeBbIX KUTalCKUX YCTPONCTB OT HEU3BeCT-
HBIX IPOU3BOAUTENEN’,

OzpHako, HeCMOTPA Ha YCUINA, IpuaaraeMble
KUTaCKUMU BJIACTSAMH I BEICTpanBaHuA 3¢ dek-
TUBHOU 1 6e30MacHO CUCTEMBI IepepaboTKU U
YTWIN3ALUY 3JIeKTPOHHBIX OTXOZO0B, B HedopMaib-
HOM CeKTOpe o6palleH!s C 3JIeKTPOHHBIM MYyCO-
POM IIO-IIpeKHEeMY IIPUMEHAI0TCA IPUMUTHBHBIE
MIPOU3BOJCTBEHHBIE IPOIECCH 6€3 UCITOIb30BaHUA
KaKUX-TH60 rapaHTHi 6e30I1aCHOCTH JIA OKPYKaro-
Ieli cpesbl U pabOTHUKOB. B GOJBITMHCTBE CTyYaeB
MPaKTHUKyeTcs pa3bopKa 2JIEKTPOHHBIX OTXOZ0B U
3a4YMCTKa MeTaJUIOB B OTKPBITOU BaHHE C KMCIOTOMN
WM HarpeBaHUe U CXKUTaHUe TIPOBOZOB U KabeJlei.
Takas AeATeNbHOCTh BbI3bIBAaeT BBICOKUI YPOBEHbB
3arpsA3HeHUs OKpy’Kalolllel cpeZibl BOIM3H IUTOLIAZI0K
nepepabOTKU OTXOZOB U MECT UX XpaHEHHUS.

B auBape 2018 r. kuTalickoe IpaBUTEIbCTBO
(kax ¥ B pAfe APYTUX a3uaTCKUX rOCyapCTB) BBEJIO
TIOJTHBIM 3ampeT Ha BBO3 3JIeKTPOHHBIX OTXOZIOB Ha
TePPUTOPHUIO cTpaHbl. OZHAKO CO3aHHbBIE 38 JOITHE

TOZIbI TUTAaHTCKHE CBAJIKY 3JIeKTPOHHOI'O Mycopa HU-
Ky/ia He UCYe3JIH, 2 Ha UX SKOJIOTUYHYIO IIepepaboTKy
noTpebyeTcs He OHO JIeCATUIETHE.

B Poccuu 11po6ieMBl BBO3a 3JIEKTPOHHBIX OTXO-
ZIOB U3 PYTUX FOCYAAapCTB He cylecTByeT. OfHaKO
po6JIeMbl, CBI3aHHbIE C yTHIN3AIMeH 2JIeKTPOHHO-
r'0 Mycopa, 06pa3yomierocsi BHyTPY CTPaHBI, TAKXKE
HeBepoATHA aKTyaJbHHI. B mocieH1e HECKOIBKO
JIeT eXXEeroJHBI 00'beM 2JIEKTPOHHBIX OTXO/I0B B
pacyeTe Ha OJHOI'O YeJloBeKa JepP>KUTCA Ha OTMETKe
11—12 Kr, 4TO NpeBhIIIaeT CpeJHEMUPOBOI ITOKa-
3aTesnb (0KoJO 7,4 KT), HO 3HAaYUTEJIbHO yCTyIaeT
BBIIIIE IIPUBE/IEHHBIM HaMU [TOKa3aTesIAM B BeyIINX
rocyzapcTax 3amaza’.

BonbInyro yacTh 06beMa 06pa3yoLUIuxcs IekK-
TPOHHBIX OTXOZIOB CETOAHS COCTaBJAET OBITOBAS
TexHUKa (OKOJI0 2/3 BCEro 3jeKTPOHHOTO Mycopa),
KJIMMaTHUYeCKOoe U XOJIOAWIbHOe 060pyaoBaHue (60-
nee 20 %). Mo6wIbHbIe 2JIEKTPOHHBIE YCTPOHCTBA
1 opuCcHasA TeXHUKA 3aHUMAIOT ITpuMepHO 10 % oT
ob1iero o6bemMa, OJHAKO B HUX COZIEPKATCs Hanbo-
Jiee TOKCUYHBIE BelllecTBa (HarpuMep, 6poMUpOBaH-
Hble aHTUIUPEHBI), KOTOPbIE MOTYT 06pPa30BhIBATh
oIlacHble KaHIlepOoTreHbl, pa3pyllaolire 3J0pOBbe
yesioBeKa.

OcHOBHO¥ Tp06IeMOi#1 B Halllel CTpaHe CEeTOAHSA
ocraeTcs oTcyTcTBre 3G PeKTUBHBIX QpeepaybHBIX
Mep MOJJep>XKHU A1 KOMIIaHUM, 3aHNMAaIOIINXCA
c60poM U 1TepepabOoTKOI 3IEKTPOHHBIX OTXOZO0B. B ee
OCHOBE JIOJDKHBI JIEXKaTh CUCTEMA MOTHUBALMH O13-
Heca Ha 3aKa3 KaueCTBEHHOH yCIyTu nepepaboTKu
U YTUIM3alUK 3JIeKTPOHHOT'O0 Mycopa, OCYIeCTBIIA-
€MBIX 6e30IIaCHBIMU /IS 9KOJIOTHH criocobamu. ITo
cinoBaM gupekropa Acconuanunu «CKO DyiekTpoHu-
Ka-yTuiu3anus» B. BoHgapeBa, yBeTMYEeHHUIO 00b-
€MOB IepepabOoTKU 3JIEKTPOHHOTO Mycopa OyzeT
crioco6cTBOBATh «pUHAHCUPOBaHUE delepaTbHbIX,
peruoHaabHBIX U MyHUIIMIIAJIBHBIX IPpOrpaMM I10
L[EHTPAIN30BaHHOMY COOPY 3JIEKTPOHHBIX OTXOZOB Y
HaceJIleHU, a TaKKe KOMIIeHcalluA 3aTpaT U CTaBOK
10 KpeAuTaM /il KOMIIaHUH-T1epepaGoTUNKOB»".
TakuM 06pa3oM, CTAHOBUTCS OYEBUAHBIM, YTO 3TU
MIPOIIECCHI TPEOYIOT 3aMHTEPECOBAHHOT'O YYaCTHA
BCEX CTOPOH: IIPOU3BOJAUTENEH, TIOTPebUTENEl, OpP-
raHOB BJIaCTH.

OpHako, TOMUMO c60pa 3TeKTPOHHBIX OTXO/IOB,
BOIIPOC ITepepabOoTKU YIIUPAETCs B HEAOCTATOK MPO-
M3BOZCTBEHHBIX MOIIIHOCTEN — MpobieMy, KoTopas
XapakTepHa AJI BCcell 0Tpaciay obpalieHus ¢ Myco-
poM B cTpaHe. 3anyuieHHada B 2017 r. «xMycopHasa»
pedopma, 10 ZaHHBIM SKCIEPTOB, IIOKA ellle OYeHb
Jlaneka OT CTOAIIWX Iepef Hell 3a7ad4. [To ojeHke

¢ KazateHkos A. C. [OHSATUE «3/71eKTPOHHbIE OTXOAbI» U NPaBOBble 0CHOBbLI 06palLEeHNs C 3N1eKTPOHHbIMK 0TX0AaMK B Poc-
cumckon ®enepaunu // Tpaso v rocyaapcTeo: Teopus u npaktuka. 2023. N2 5 (221).

7 B Poccuu yBenuuuncsa npoueHT nepepabotku anekTpoHHbix 0Txopos // URL: https://ecosphere.press/2023/09/26/v-rossii-
uvelichilsya-proczent-pererabotki-elektronnyh-othodov/?ysclid=lpOyooahhg710207969 (nata obpaiieHus: 08.11.2023).

8 OduuymnanbHbin cant «Accounauma CKO «3nektpoHnka-ytunusauyms». URL: https://e-epr.ru/about?ysclid=lpOyn081

ij208029514 (paTa obpauieHnsa: 08.11.2023).
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JK0JI0rMYECKAA BE3OMACHOCTb

MUHIPUPOZBI, HEAOCTATOK CyMMapHBIX MOIIIHOCTEH
ZUIS1 COPTUPOBKHY U TIepepabOTKM TBEPABIX OBITOBBIX
OTXO/I0B cocTapJisgeT nopsaaxa 30 MaH 1°. [Togo6HbIHi
ZeduIuT IpUBOJUT K TOMY, ITO cerogHs B Poccuu ne-
pepabaThIBaeTcs UMb 0Koso 10 % MpoU3BOJUMOTO
Mycopa — KpaliHe HU3KUU pe3ysbTaT JJi1 Pa3BUTOrO
rocyzapcrBa. Beck ocTasbHOI 06'beM OTXOZIOB TIPO-
CTO CBO3UTCA Ha MyCOpHBIE IOJIUTOHEL. B cTpaternu
9KOJIOTUYECKO} 6€30I1acCHOCTH TaK)Ke YKa3bIBAETCA,
YTO IUIOMAZh 0ObEKTOB Pa3MelleHNsI OTXOJ0B B CTpa-
He cOCTaBJIAeT OKOJIO 4 MJIH r'a, ¥ 5Ta TeppUTOPHUI
eXeroZiHo yBeananBaerca Ha 300—400 teic. ra'. He
ciayqatio H. I. YKaBoponkosa u 0. I'. [IlnakoBckuii
Ha3bIBalOT CUTYAIHIO C 0TX0JaMu B Poccuu KpyUTH-
geckoii'.

[TomobHas kapTHUHa HabII0aeTCs U B pacCMaTpH-
BaeMoii Ham¥ cepe. Jlosis mepepabaThIBaEMBIX 9KO-
JIOTUYHBIM ITyTeM 3JIeKTPOHHBIX OTX0Z0B B Poccuu
eZiBa jiu nipeBhInaeT 10 % U3 exxeroZiHo obpasyio-
muxest 1,5 MutH T2, OZIHAKO OMTacHOCTb JIEKTPOHHOTO
MycOpa, THUIOIIET0 Ha OObIYHBIX CBAJKAX, BO MHOTO
pas3 IpeBHIIIaeT Bpes], HAHOCUMBIN 0OBIYHBIMU OBITO-
BBIMU OTXO/laMU.

U Bce ke B chepe obpalieHUs 3JeKTPOHHBIX OT-
XOJIOB B CTpaHe CeroHa MO>XHO KOHCTaTUpPOBaTh
TIOJIOKUTEIbHYIO AUHAMUKY Cpa3y 110 HeCKOJIbKUM
HalnpaBJIeHUAM.

1. YnyuuleHue 0CO3HAHHO20 OMHOWEHUS HAcee-
HUsl K c0aue 3/1eKMPOHHbBLX 0MX0008 HA YMULIU3A-
yur. CTaTUCTHKA TIOKAa3bIBaeT, YTO 0OheM coOpaH-
HOTO 3JIEKTPOHHOT'O Mycopa B CTpaHe B IIEpUOJ C
2019 mo 2023 r. yBenmuwics 6osee 4eM B 2,5 pasa.
OTOMy CIIOCOOCTBYIOT U YCUJIUA TPOU3BOAUTENEH
97IeKTPOHUKU. TaK, TOJIBKO YMCJIO MarasuHoB CeTU
«M.Buzseo — Dib0opazio», IPUHUMAIOLIVX YCTapEB-
LIYIO TEXHUKY Ha IepepaboTKy, BEIPOCIO 10 6osee
yem 800.

2. BogsieueHile HO8bLX NPOU3BOOCTIIBEHHBIX MOUY-
Hocmell no nepepabomxke. CaMoe BaKHOE B JaHHOM
cuTyaruu — To, 9yTo B 2022 1. moutu 100 % cobpau-
HOH TEXHUKU MIPOLUIH MTOCJIEAYIOMIYIO ITIepepaboT-
KY Ha JIMI[eH3UPOBaHHBIX NTpeAnpuATHaAX (B 2019 T.
3TOT MOKa3aTesb cocTasisl MeHee 70 %) . B aBrycre

2023 T. MOLTHOCTY IPEATPUATUIN B CETMEHTe 0TPabo-

TaHHOU 3JIeKTPOHHON TeXHUKHU B Poccuu gocturiu

500 TeIC. T. KOoMuuecTBO caMuX NpeANpUATHH yBe-

JIMYWIOCH 110 CpaBHEHUIO C AaHHBIMU 2019 1. ¢ 80 mo

350. Cpeayt HUX MOXHO B IIEPBYIO OYePEb BBIIEIUTh

TaKue, Kak:

— AO «IIlenkoBCcKU 3aBOZ BTOPUYHBIX AparoljeH-
HBIX MeTaJUIOB»;

— OO0 «PocckoHTaKT» B I. Kacumos;

— KOpIHopanys «JKOIIOJINC» C 3aBOJAMHU IIOJHOT'O
I[UKJIa TTyOOKOI TepepaboTKU 3IeKTPOHHBIX OT-
x0710B B MockBe 1 OpJIoBCKO# 061acTH;

— AO «Ypanbckuii 3aBoJ, BTOPUYHBIX METaJIOB» B
Muacce;

— AO «YpasanekTpoMeb» B I. BepxHasa [Teimma;

— AO «ExaTeprHOyprckuii 3aBoz 06pabOTKH I[BET-
HBIX MeTaJUIOB»;

— OAO «Kpacusetrmer» B KpacHospcke;

— 3aBof TI0 TIepepaboTKe oTpaboTaHHBIX HaTapeek
U aKKyMyJIATOpOB «Meramnosnucpecypc» B Yensa-
OUHCKe.

3. Pocm dosiu 8mopuuH020 Cblpbsl 8 NpoU3800Ccmae
Hosoll npodykyuu. Kuratickas Mozieslb MaKCUMaJTb-
HOT'O HUCIT0/Ib30BAHUS IeHHBIX KOMIIOHEHTOB dJIEK-
TPOHHOT'0 000PYZ0BAHUSA TOBTOPHO, TOJTHOCTHIO
OIIpaB/JiaHa C SKOHOMUYECKOU TOYKU 3peHUs B JIIO-
6oMm rocyzapcte. Tak, COIVIACHO UCC/I€ZIOBAHUAM
AreHTcTBa 110 oxXpaHe okpy:karlel cpeas CIIIA,
u3 1 MuIH 0TpaboTaHHBIX MOOWIBHBIX Tele(pOHOB
MOXXHO C TIOMOIIIBIO [Ty 60KO¥ epepaboTKU U3BJIEYDb
15 xr masutazus, 34 Kr 3o0510Ta, 350 Kr cepebpa, mod-
T 16 T Meay, a TakXKe IUIACTHK, CTEKJIO U Jpyrye
KOMIIOHEHTHI . C y4eTOM TOTO, YTO YUCIIO TOTBKO
MOOWIBHBIX TeslepOHOB, OMAZAIONINX HA CBAJIKU
€XeTrofHO, UCINC/IAeTC MIWUINApAaMU IITYK, o4de-
BUHOCTH IUTyOOKOM mepepaboTKH OTXO0/0B ObLIa
olleHeHa U Ha YPOBHE OPraHOB BJIACTH.

Tak, ¢ 01.09.2023 B Poccuu BCTynuil B CALy IIpU-
ka3 MuHIpupozsl PO, KOTOpBIN ycTaHABIUBAET,
YTO U3 JIFOOOTO 3JIEKTPOHHOT0 TPUOOpa, MOIAaBIIEro
Ha yTWIN3AIMIO, IOJDKHO OBITh M3BIEYEHO HE MeHee
85 % KOMIIOHEHTOB, IPUTOAHBIX AJIT BTOPUIHOT'O
HCIIO/Ib30BaHUA. Ha cOBpeMeHHBIX [TPeANPUATUAX,

? B MuHnpupoabl pacckasasnu, CKonbKo 3aBOA0B Mo nepepaboTke Mycopa He xBaTtaeT B Poccuu // URL: https://senatinform.
ru/news/v_minprirody_rasskazali_skolko_zavodov_po_pererabotke_musora_ne_khvataet_v_rossii/?ysclid=lozvéw49

yh616859340 (naTa obpawieHnsa: 10.11.2023).

nepuog go 2025 roga» // C3 P®. 2017. N2 17. Ct. 2546.
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" Xagoponrkosa H. I., LLinakosckuii f0. I Anddy3una sKonormyeckux npas: KOHCTUTYLMOHHO-NpaBoBoi acnekT // BecTHuk
Yuusepcuteta umenn 0.E. KytaduHa (MIHOA). 2019. N2 9 (61).

(naTa obpauenus: 13.11.2023).
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Ka3sarenkos fl. C.

ﬂpEIBOBbIE dCMeKThI ﬂpOﬁJ’IEMbI YTUIU3aLUN 3NEKTPOHHBIX OTXO0B B Poccum u Kutae

paboTalouIUX C 3JIEKTPOHHBIMU OTXOZAMH, CETO/I-
HA HUCIOJb3YIOTCA MHOTOCTyIIeHUaThle CUCTEeMBI
COPTUPOBKY U QUIBTPALINY OTXOZOB, IIOC/IE YeTO
OTCOPTHMpOBaHHAasA NPOAYKIINA OTIIPABIAETCA Ha 3a-
BOZBI YepHOH U I[BETHOU MeTaLTypTuU, CTEKOJIb-
HOU IPOMBIIIUIEHHOCTH, U3TOTOBUTEIAM U3ZeINH U3
IUIACTMACCHL. 3aTe€M OCTATKH OTPAOOTAaHHOU TEXHU-
KU pa3buparoTcsi BpyYHYIO, TOJy9eHHbIE 21€MEHTHI
HaKaIUIMBAIOTCA B ClIel[UaJbHBIX KOHTeHHepax, I7e
CBIpbe M3MeJibyaeTcs U QpaKIMOHUPYeTCs B CUTE
CBEPXTOHKOTI'O pacceBa, a 3aTeM MHOT'OKPAaTHO IIpoce-
MBaeTcA U cerapupyeTcs HeCKOJIbKUMU pa3InYHbIMU
MEeTOJaMH /i1 OKOHYATETbHON YTUIN3aIu .

[TapannenbHO COBepIIEHCTBYETCA U 3aKOHO/a-
TEeJIbCTBO, Y)KeCTovas NOPAZOK 0OpaleHus C OTXO0-
JaMH, IIpeZiCTaBIAIONINMU OIIaCHOCTD JJIA 3ZI0POBbSA
rpaXkiaH U 9KOJIOTUU CTPaHBHI.

C 01.01.2021 BCTynwWI B CHJIy 3aKOHOAATETbHBIHN
3ampeT Ha 3aXOPOHEHMe OTXO/I0B 3JIEKTPOHHOTO U
anexkTpuyeckoro obopyzaosauusa (0350). /laHHoe
TIOJIOXKEHYEe perylaMeHTUPOBaHO paclopssKeHueM
[TpaBuTenscTBa PO ot 25.07.2017 N¢ 1589-p, BHO-
caTcs nonpaBky B PefepaibHbIi 3akoH «O6 OTXO-
Zlax TIPOU3BOZCTBA U MOTPEBIEHUsA»', yTBEPKAEH
nepedyeHb BIIOB COOTBETCTBYIOIIMNX OTXOZOB, B CO-
CTaB KOTOPBIX BXOAAT KOMIIOHEHTHI, 3alpellleHHbIe
K 3aXOPOHEHUIO 13-3a 9KOJIOTNYeCKON OIIacHOCTH,
HaIpuMep PTYTh, XpOM, MBIIIbAK, KaZMUM, CBUHEII,
6poMm, ppeoHsHI U T.J,.

C 01.03.2022 BcTynun B cuily nipukas MUHIIpU-
pozsl Poccun'™®, KOTOpbIii 065A3y€eT 0pUANYECKUX JIHI]
nepeZiaBaTh OBITOBYIO U OQUCHYIO TEXHUKY, a TAK)Ke
Zpyroe 3JeKTPOHHOE 060pyJ0OBaHNe, yTPAaTUBIIEe
MOTpeOUTENBCKIE CBOMCTBA, HA TEPepaboTKy U YTH-
JIM3aIUIO JTUIIEH3UPOBAaHHBIM OllepaTtopaM JHu6o B
ITyHKTHI IpYeMa 3J1eKTPOHHBIX OTXOZ0B.

JlaHHbIe TpaBOBbIE MePHI CTaIN JIOTUYHOH IIpeJ-
TIOCBUTIKOM BBe/IeHA ONMCAaHHOT'O BBIIIIe HOpMaTHBa
0 MUHUMAaJIbHOM YPOBHE I1epepabOTKH JIEKTPOHHBIX
0TX0Z0B. OZHAaKO 3aIllpeThl U CAHKIINY B OTHOLIEHUU
¢dusryeckyx v B Poccuy IoKa He IPUHATHL, B OT/IN-
yKe OT MHOTHX JIpyTUX rocyAapcTs Myupa. Hanpumep,
B cTpaHax llenTpanbHoii u CeBepHoii EBpontl (Tep-
MaHuuy, benbruu, CkaHAMHABCKUX CTpaHax U Ap.)
Ha IpOTSKeHUH MHOTHUX JIeT eHCTBYIOT KPYyTIHbIe
mTpadsl 3a OCTaBJIeHNE OTPAOOTAHHON JIEKTPOHHON
TEXHUKH B HETIOJIO)KEHHBIX MeCTaX WIN BhIOpACHI-

BaHUeE ee B MyCOPHBIE KOHTEHHEPHI OOIIETO IOJTb-
30BaHUsA. Bo Bcex kpymnHBIX ropozax Kuras (Ilexus,
lanxaii, 'yaHwxoy, XaHWKOY) TakKe AeHCTBYIOT
mrpadsl A1 TpaKaH, UTHOPUPYIOLUINX TPeOOBaHUA
06 06s13aTeIbHOM COPTUPOBKE O0TX0/I0B. Takoit moz-
XO0Z, COIIPOBOXKAETCSI aKTUBHOM SKOJIOT0-IIPOCBETU-
TeJIbCKOM paboTol ¢ HaceJeHreM — CIlelalbHble
OPOILIOPHI U ITAKATHI 00 OMMACHOCTH JIEKTPOHHBIX
OTXOZIOB MOXXHO HAaNTH B y4eOHBIX, MEJUIITHCKUX,
TOPTOBBIX Y FOCYZAPCTBEHHBIX YUPEKIEHUAX.
Y4uThiBas 1o 60JIbIel YacTH 6e30TBETCTBEHHOE
OTHOIIIEHNE K COPTUPOBKE OTXO/0B CO CTOPOHEI Ha-
cesneHus B Poccuy, caefyeT COrIacUThCS C TOYKOU
3penus 1O. T IlTnakoBCKOI0, KOTOPHIH TOA9epKUBa-
€T, YTO IKOJIOTHYecKasi 6€301MacHOCTh MOXKeT ObITh
ZOCTUTHYTA C IOMOIITbI0 Habopa 00s3aTeIbHbIX IIpa-
BWI, KOTOPBIe 0QOPMIIAIOTCA B BUZIe 3aKOHOJATEb-
Horo akTa". OHaKO BaXKHENIIEH YacTbio 3GPeKTHB-
HOM pabOoThI TAKUX 3aKOHOJATETbHBIX AKTOB CTAHET
MIOBBIIIEHNE SKOJIOTUYeCKON KyIbTYPhI TPAX/aH,
pasbsACHEeHVEe UM OIaCHOCTHU HEOTCOPTUPOBAHHBIX
SJIEKTPOHHBIX OTXOZO0B, a TAKXKE SKOJIOTNYECKOU U
SKOHOMUYECKOU BBITOJHI OT X ITepepabOTKH.
BEI3bIBaIOT 6€3yCIOBHBIM MHTEPEC U MPOEKTHI Ku-
Tas B paMKax IporpamMmbl «['opoz; 6e3 0Txo10B». Ilep-
Bas MoZloOHasA MporpaMMa, YHUKa/IbHas B MUPOBOM
Macirabe, peaau3yeTcss B TOPOJCKO arioMepanun
YyHUMH, BKIIOYarolleii B ce6s 6osee 30 HaceeHHBIX
MYHKTOB 0011IeH II0Ia/1bIo 0KosI0 2 000 KBaZipaTHBIX
kuioMeTpoB’. TIPOEKT, HaJl KOTOPBIM B TEYEHHE He-
CKOJIBKUX JIET paboTanu 18 HaIlMOHAIBHBIX BEZJIOMCTB
1 MUHUCTepCTB KuTtas, npegnonaraeT MakCUMalb-
HOE HCII0/Ib30BAHUE 3eJIeHbIX TEXHOJIOTUH, a TAKXKe
3aKOHO/IATEIbHO YCTaHOBJIEHHYIO 00513aTeIbHYIO CO-
PTUPOBKY TBEPABIX OBITOBBEIX 0TX010B. Ocob0e BHU-
MaHue yZieJIeHO 3JIEKTPOHHOMY MyCOPY, KOTOPBIH Oy-
ZleT OTIPaBJIATHCA Ha tepepaboTKy B 100 %-HoM 00b-
eMe cpas3y ke IocJIe IpeKpalieHusA NCI0Ib30BaHUsA
yCTapeBUINX WIH BBILIIEIINX U3 CTPOS YCTPOMCTB.
[Tomo6HbIE TPOEKTH HEOOXOAUMEI U B Poccuu.
Pazymeetcs1, nepepopMaTHpOBaTh JKU3Hb B yXKe I10-
CTPOEHHBIX TOPOZAX C ITOTHON NHOPACTPYKTYPOH
(ocobeHHO B Meramosucax) OyZeT O4eHb CJIOXKHO.
I'maBHO 3aa4eil B JaHHOM C/Iy4ae [Ipe/CTaBIseTCs
dbopmupoBaHue y )KuUTeIei 0c060H SKOIOTMIeCKOH
KYJIBTYPBI, OCHOBAaHHOH Ha MIOHMMAaHUU TOTO, YTO
mpobiieMa 0TX0Z0B, B TOM YHCJIe 3JIEKTPOHHBIX OTXO-

% KazateHkos 5. C. YTMJ'II/I3aLI,I/I‘F| 3N1IeKTPOHHbIX OTXOA0B: TeKyLlee COCToAHME N NepCneKTUBbI Pa3BUTUA // I'IpaBo n rocy-

[apcTBo: Teopus W npaktuka. 2023. N¢ 7 (223). C. 115—120.
PacnopseHue Mpasutenbctea PO o1 25.07.2017 N2 1589-p «06 yTBEpPXAEHMM NEPEYHS BULOB 0TXOL0B NPOM3BOACTBA U
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noTpebieHus, B COCTaB KOTOPLIX BXOAAT MONe3HbIE KOMMOHEHTLI, 3aX0pOHEHWe KOTopbix 3anpelaertca» // C3 PO. 2017.

Ne 32. Ct. 5107.

'8 Tpukas MuHnpupogsl Poccum ot 11.06.2021 N2 399 «06 yTBep>xaeHumM TpeboBaHMi Npu obpallyeHny ¢ rpynnaMm ofHo-
poaHbix oTxopos |—V knaccos onacHoctu» // CMNC «KoHcynbtaHTlnocs.

Linakosckuii 10. I, EBTywerko B. M. CoBpeMeHHble NpobneMbl 3K0S0rMYeckoin MUrpaLmmn: NnpaBosoi aHanus // Aktyans-

Hble npobneMbl poccuiickoro npasa. 2020. N2 10. C. 168—175.
20 B Kutae ctposT «ropoga 6e3 otxogos» // URL: https://argumenti.ru/world/2023/08/852049?ysclid=lp0znx8rsg551309949

(naTa obpauenus: 09.11.2023).

Ne 6 /2023

149




JK0JI0rMYECKAA BE3OMACHOCTb

ZI0B, MOXKET U JOJKHA ObITh pelieHa. Y Takue maru
MTOCTETEHHO TpeAnpuHUMaloTcs. Tak, ¢ deBpasis
2022 r. B [TogMOCKOBbe AeUCTBYIOT HECKOJIBKO Jle-
CATKOB TaK Ha3bIBA€MBIX «MerabaKoB», KyZia MOXKHO
CIPY3UTh OBITOBYIO TEXHUKY U TIPOYLE JIEKTPOHHBIE
otxozbl. KpoMe Toro, B MOCKBe 3alyIeH 3KCIepH-
MEeHTaJIbHBIN CepBUC «BBIBO3 HEHYKHBIX Belleli»,
B paMKax KOTOPOTO y TIOTpebuTesei crieruaabHast
cry6a 3a6upaeT HEHY)KHYIO OBITOBYIO TEXHUKY, B
TOM YHCJIe KPYITHOrabapUTHYIO.

[ToABOAST UTOT, HY>KHO OTMETHUTD, YTO CUTYaI[Us
c epepabOTKO# U yTHIN3aliel 3IeKTPOHHBIX OT-
X0ZI0B B Poccru cerofiHs ocTaeTcs KpaiiHe HEMpo-
CTO#. E5KeroHO COTHU THICSY TOHH yCTapeBIIero u
BBIIIIE/IIIETO U3 CTPOSI AJIEKTPOHHOTO 060PyAOBaHUS
MIOTIaZIaf0T Ha MYCOPHBIE TIOIUTOHBI 6€3 BCAKOIM TIe-
pepaboTKH, yXyAlIas 9KOJIOTUIECKYI0 0OCTaHOBKY
BO MHOT'MX PErMOHaX.

OcCHOBHBIMU TIpO6IEMaMU CETOJHS OCTAIOTCS:
HU3Kasi 9KOJIOTHYecKasi Ky/IbTypa HaceleHus u 6e3-

OTBETCTBEHHOCTH IIPeAIIPUHIMATETbCKOTO CEKTOPA,
orcyrcTBuUe 3G EKTUBHBIX CTUMYJIOB /I ITepepaboT-
KU ¥ YTWIN3AUH 3JIeKTPOHHOT'O Mycopa cO CTOPO-
HBI TOCyZJapCTBa, HEOPraHW30BaHHasA cucTeMa cOo-
Pa JIeKTPOHHBIX OTXO/I0B, KpUTHYeCcKasA HeXBaTKa
MIPOU3BOJCTBEHHBIX MOIIHOCTEH /JIs IepepaboTKu
YCTPOMCTB, COZEePKaLTNX KaK OITacHbIE XUMUYECKHe
3JIeMEHTHI, TaK U IIleHHOe BTOPCHIPhE.

PerrieHre Ipo6IeMBI 3/IEKTPOHHOTO MyCOpa JI0JTK-
HO HOCUTH KOMIUIEKCHBIN XapakTep. Ho, kak noka-
3BIBAET [IPaKTHKa JPYTUX CTpaH, Hanpumep Kuras,
HeOOXOAMMBIMU YCJIOBUSAMU SBJISTIOTCSA MOAZEPIKKA U
BHHMMaHUe rocyZapcTBEHHOU BIaCTH KO BCeM acllek-
TaM pobIeMbl. Y)KeCToYeHUE OTBETCTBEHHOCTH 3a
HapylleHre 3aKOHOATeTbCTBA U 00513aTeIbHOE BBE-
JileHHe paclIipeHHON OTBeTCTBEHHOCTU IIPOM3BOAHU-
TeJIS ZIOJDKHO COMTPOBOXKAATHCS 'PAMOTHOM paboToi
[IPaBOBOT'0, 5KOHOMHUYECKOT'O U IIPOCBETUTEILCKOTO
XapakTepa co BCEMU YYaCTHUKAaMHU CUCTEMBI 00pa-
IIeHUs 3JIEKTPOHHBIX OTXOZOB.

10.
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AHHOmauus. B mupe, komopblii cmaHogumcsi 8ce 6osiee YUPposbiM, ¢ 0OHOTL CMOPOHDBL, cmpemu-
meJibHOe pasgumue mexHoa02ull 2y6ok020 CUHMe3d UCKYCCMBEHHO020 UHMeeKma 061e2uuio
JHCU3HDB, A ¢ OpY20ll CMOPOHbBL, HENPABUIbHOE €20 UCNOJIb308AHUE MONCem NPpuUsecmu K 02POMHbLM
PUCKAM U CyujecmaeHHOoMY 8pedy. Imo Moxcem HaHecmu yuiepd TUUHbIM U UMYULeCMBEeHHbIM NPA-
8aM, MAKUM KAK NOpmpemHble NpAsa U penymayust 0moeabHblX UL U KOMNAHULL. Dmo makoice
MOxcem npedcmasisims 02POMHYI0 Y2po3y 06uecmeeHHOMY NOPSIOKY, HAYUOHAIBHOI NOAUMUUECKOLl
cmabunsHocmu u 6ezonacHocmu. B amotl c8a3u 0cobyo akmyaibHocms npuobpemaem 8onpoc o
3akpenyieHul ycaye 2tiyb0ok020 cuHme3a Ha 3aKOHO0AMeIbHOM YPOBHe.

Kntoueevle c108a: uckyccmeeHHbll UHMEIEK; MeXHOM02UU 271y60K020 CUHMe3d; NPA8oCydBeKm-
HOCMb; 371eKMPOHHOE JIUY0; NPAB08oL cmamyc UCKYCCMB8eHH020 UHMeleKkmd.

Abstract. In a world that is becoming increasingly digital, the rapid development of technologies for
deep synthesis of artificial intelligence, on the one hand, has made life easier, and on the other hand,
their misuse can lead to huge risks and significant harm. This can damage personal and property
rights, such as portrait rights and the reputation of individuals and companies. It can also pose a huge
threat to public order, national political stability and security. In this regard, the issue of securing deep
synthesis services at the legislative level is of particular relevance.

Keywords: artificial intelligence; deep synthesis technologies; legal personality; electronic person;
legal status of artificial intelligence.
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WHOOPMALIMOHHbIE TEXHOJIOT N W TTPABO

B IIOoCjIeIHYE TOZBI CTPEMUTENbHOE PAa3BUTHE I10-
JIy9MIa TEXHOJIOTHSA TITyOOKOTO CHHTE3a, Me-
oujas IMUPOKUN CIIEKTP IpUMeHeHuA. [T1y6okuit
CHHTE3 OIIpe/iesIfAeTcs] KaK HCI0/Ib30BaHNe TEXHOIO-
T'Mi, BKJIIOYas IyOOKoe 0OydeHue U IOTI0THEHHYIO
peasbHOCTb, /IJIs TeHepaluu TeKCTa, M300pakeHn ,
ayZuo W BUZEO JJIf CO3J,aHNs BUPTYyaIbHbIX cleH. Of-
HUM U3 CAMBIX U3BECTHBIX IPUMEHEeHUH TeXHOIOTUN
ABJIsIETCs TyboKas NoA/eNKa, KOrja CHHTETHYECKHe
HOCHTEJIN UCTIOIb3YIOTCS A1 3aMeHB! JINLA WIH T'o-
JIoca OZHOTO YeloBeKa Ha JpyTroro.

C pa3BUTHEM TEXHOJIOTHH IITyOOKYIO TOAAETKY
CTaHOBUTCSA BCe TPyZAHee 0O0HApYKUTh. OHA UCITOJb-
3yeTCs IS paclipocTpaHeHUs GpeHKOBBIX HOBOCTEM,
coBepuIeHNsA GUHAHCOBBIX MaxWHAIMH U IPYTHX IIpa-
BOHapyIleHui. [7Ty60Kye MOAAENIKY IPEeCTABIAIOT
co60¥ KOMIWIALINIO UCKYCCTBEHHBIX N300paXKeHUH
Y ayAno, 00beAMHEHHBIX aJITOPUTMaMU MAIIMHHOTO
00y4yeHHUs JIs1 paclIpoCTpaHeHus Ae3nHPpopMauu
Y 3aMeHBI BHEITHOCTH, ['0JI0Ca PEATBbHOTO YeJI0BeKa
WJIY TOTO U PYTOT0 Ha aHAJIOTUYHBIE NCKYCCTBEHHEIE
nozo6bus vy rosoca. OHa MOXKET CO3/]aBaTh JIOJEH,
KOTOPBHIX He CYIIeCTBYET, U ITOAe/IbIBaTh PEaTbHBIX
JI0Ziel, TOBOPAIINX U [leIaloIuX TO, Yero OHU He
TOBOPWJIH U He JieJIaji.

Tepmuu deepfake Bo3uuk B 2017 r., Korga
aHOHUMHBIN nonb3oBarenb Reddit Ha3Basn cebs
Deepfakes. Texnomnorus Deepfake B HacTosmee BpeMs
HCIIOJIb3YeTCs B IeJX KaK MOIIEHHNYeCTBa ¥ MUCTU-
buKanyy, MaHUITYIMPOBAHUS BEIOOPAMU, COLIUAITb-
HOI WHXXeHepuH, aBTOMaTU3NPOBAHHEBIX Je3nH(OP-
MAaIMIOHHBIX aTaK, KPaXKY IMYHBIX JAHHBIX U JD.

CeroziHs TEXHOJIOTMH ITyOOKOT'0 CHHTE3a B MUpe
HaIlUIK IIMPOKOe IpYMeHeHNe JIs reHepaluu U pe-
JAKTUPOBAHMUSA TEKCTa, CO3Z,aHNSA MY3bIKY, CHHTE3a
4e/I0BeYECKUX I'0JIOCOB (HAlpUMeD, JIS COYMHEHNS
CTUXOB U TEKCTOB IIeCeH OT UMEeHMU JItoAeit), /I aBTO-
MaTHU9eCKOTO CO3/IaHVs aKKOMIIaHEMEHTHOU My3bIKH
Y CHHTE3UPOBAHHBIX ITIeBYECKUX T'OJIOCOB, a TAaKXKe
JUIs1 TeHepauyy, 3aMeHbI JINI, 1 MaHUITyTHPOBAHUA
JITIAMH, JJ1 co3anus crendpdexkToB B prbMax
WIN CO3ZaHUS BUEOPOJIMKOB C JIIOAbMU, KOTOPBIE
BBIIVIAZAT PeaTbHBIMHU, JJI TeHepaluy u3obpaxe-
HUU, yTy4IIeHns N300pake Ui U T.J.

Hanpumep, npunoxenue FacePlay, mosmyunsiiee
IIMPOKYIO M3BeCTHOCTD B 2021 ., TpebyeT OT MOoJb-

30Baresiel TONbKO 3arpy3uTh GpoTorpaduio Juna s
co371aHusA U300pakeHUH U BUZIeO TIepCOHAXKEH B pas-
JINYHOM OJIEXK/Ie, B PA3/INYHBIX ClIeHaX. B 11e10M Mbl
MOKeM TOBOPUTDH O TOM, YTO TEXHOJIOTHSA TIyOOKOTO
CHHTe3a 3HAYUTEIHHO oboramaeT MHGOPMaLOHHBII
KOHTEHT BUPTYaJIbHOTO IUPPOBOro MPOCTPAHCTBA,
IIPeZ0CTaBIIsA BO3MOXKHOCTH O0JIee pa3HOOOPa3HOTO
KOMMYHUKAITOHHOTO TTOBEZIEHYSI, OHA MOXKET IIIU-
POKO TIPUMEHSAThCA B 06J1aCTU KWUHO U TeJIEBU/IEHUS,
CPeZCTB MaccoBOI MHGOpMaIyy, 06pa3oBaHus U T./.,
OHA TaK)Ke MOXXET PeaIM30BHIBATh TaKue GyHKIINH,
KaK CO3JjaHNe CIIeNaIbHbIX 3 PEKTOB, IUIOMAZ0K Me-
TaBCEJIEHHOM U y4eOHBIX BUPTYaIbHBIX CUMYJIALMNA'.

OfgHakKo HEOOXOAUMO OTMETHUTD, UTO IO Mepe
Pa3BUTHA TEXHOJOTHUU ITTyOOKOTO CUHTE3a ITPOUC-
XOZT POCT YHMCJIA 3JI0YMBIILJIEHHUKOB, KOTOPEIE
HCTIOB3YIOT ee /Ji IIPOU3BOACTBA, KOIIMPOBAaHUA,
MyOIMKAI|Y, PaCIPOCTPaHeH!U He3aKOHHOH U HeJjo-
6pocoBecTHOM nHbopMaryn’. Hanpumep, B 2023 T.
rpaxaaHuH Kutast 6601 06MaHyT U iepeBent 4,3 M-
JIMOoHa 10aHel (oxoio 612 000 pomnapos CIIIA), mo-
cJle BUZIeodaTa ¢ KEM-TO, BHJaBaBIINM ce0s1 3a eT0o
Zpyra, ¢ IOMOIIbIO TEXHOJIOTUH [TOAMEHBI JIUL] Ha
6ase MCKyCCTBEHHOTO MHTE/UIEKTa’. BesycioBHO, Ta-
KOTO po/ia ZIENCTBYSA 3/I0YMBIIIEHHUKOB BBI3BIBAIOT
06€eCIIOKOEHHOCTS 110 IIOBOZY IIOTeHLINATbHOTO BpeZa
TEXHOJIOTH ITyOOKOTO CUHTE3A.

C 1eJ1bI0 IIpeZIOTBPALEHNs U YCTPaHEHNs PHCKOB
6e30IacHOCTH, a TAKXKE IS COAENUCTBUSA 3ZJ0POBO-
My Pa3BUTHIO YCIIYT IIyOOKOT'O CHHTE3a U TTOBBIIIe-
HUS YPOBHSA PETY/ISITUBHBIX BO3MOXXHOCTEHN B KOHIIE
2022 1. AmMuHUCTpaIisa KubepnpocrpaHcTBa Kuras
(Cyberspace Administration of China — CAC), Mu-
HHCTEPCTBO MPOMBIIIEHHOCTH ¥ UH()OPMAIMOHHBIX
TEXHOJIOTHIA ¥ MUHHCTEPCTBO 00IeCTBEHHOH Ge30mac-
HOCTH COBMECTHO M3/ia/u [TonoxeHre 06 aIMUHUCTPH-
POBaHMM CIIY’KOBI IIIyOOKOTO CHHTe3a NHGOPpMAIU
B cetu MHTepHeT (ganee — [losoxKeHMe IIy6OKOTro
CHHTE3a), KOTOpOe BCTyIwIo B crty ¢ 10.01.2023%. Yka-
3aHHBIN JIOKYMEHT HallpasJieH Ha yCIIeHHe BCeCTOPOH-
HEro KOMIUTEKCHOT'O YIIPaBieHUs MHGOPMAIIMOHHBIMU
yoryramuy VIHTepHeTa, POZABIKEHe OCHOBHBIX COLIMA-
JIMCTUYIECKUX [IEHHOCTEH, 3aIIUTy HallMOHAIBHO 6e3-
OTIaCHOCTH U COITUATBHBIX OOIIECTBEHHBIX UHTEPECOB,
a TakKe 3alIUTY 3aKOHHBIX IIPaB ¥ HHTEPeCOB IPa-
J1aH, IOPUANYECKUX JIAI M MHBIX Opranusanmii (cT. 1)°.

VLSRR VSR A IR S i RGE S UE 4 25 1], 12.12.2022. URL: https://www.cagd.gov.cn/v/2022/12/2243.html
(naTa obpauenus: 10.10.2023).

2 W nog koHTponeM : Kak Kutai ByneT perynupoBaTth TEXHOMOMMU UCKYCCTBEHHOTO uHTennekTa. 14.12.2022 // URL: https://
overclockers.ru/blog/amv212/show/81091/ii-pod-kontrolem-kak-kitaj-budet-regulirovat-tehnologii-iskusstvennogo-
intellekta (naTa obpaweHna: 10.10.2023).

3 Al-Deep Synthesis Regulations and Legal Challenges: Recent Face Swap Fraud Cases in China. 27.07.2023 //
URL: https://hsfnotes.com/tmt/2023/07/27/ai-deep-synthesis-regulations-and-legal-challenges-recent-face-swap-
fraud-cases-in-china/ (naTa obpaueruna: 10.10.2023).

GRS BRI A R EME . 11.12.2022 // URL: http://www.cac.gov.cn/2022-12/11/c_1672221949354811.htm
(naTa obpauenus: 10.10.2023).

S GCELIB A R B A BT R AT « ELIB A SR S5 TR B B E ». 11.12.2022 // URL: http://www.cac.gov.
cn/2022-12/11/c_1672221949318230.htm (naTta obpaweHus: 10.10.2023).
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K Bonpocy 0 NpaBoBOM PerynMpoBaHuu TexHonoruii rybokoro cuuTesa B Kutae

B ctaThe 23 ITooeHus IIy60KOoro CUHTe3a 060-
3HaueH P/ MOHATHIA. [lepBOe MOHATHE OTHOCUTCS
HETIOCPE/ICTBEHHO K TEXHOJIOTUH [TyOOKOTO CHHTe-
3a — 3TO TEXHOJIOTHS, KOTOPAs UCIOIb3YET aIrOPUT-
MBI TeHEPATUBHOTO CUHTE3a, TaKHe KaK Iy6oKoe
o6y4eHMe 1 BUPTyalbHask peajbHOCTb, /IS CO3/[aHuUs
TEKCTa, U300paXkKeHii, ayAno, BUAEO, BUPTYaTbHBIX
CILIEH U IPYTO¥ ceTeBOi MHGOPMALINH, B TOM YHUCTIE:
— TEXHOJIOTMHU CO3/IaHUs WIN PeAAKTHPOBAHMUS TEK-

CTOBOTO KOHTEHTA, TaKWeE KaK CO3JaHue IVIaB, TIpe-

ob6pa3oBaHue CTIISA TEKCTA, JUAJIOT U3 BOIIPOCOB

Y OTBETOB, U T.[.;

— mpeobpa3oBaHMe TEKCTA B pedb, Ipeobpa3oBaHue
rojioca, peZlakTUpOBaHUe aTPUOYTOB rojioca u
[pyTYie TEXHOJIOTUH /ISl CO3AaHUs WIN PESaKTH-
POBaHUsA rOJIOCOBOTO KOHTEHTA;

— TeXHOJIOTUU CO3JIaHUsI WIN PeJaKTUPOBAHUS He-
pedyeBOro KOHTEHTa, TaKKe KaK CO3aHue My3bIKU
U pefaKkTUpoBaHue GOHOBOTO 3BYKa;

— reHepaluio JIUI, 3aMeHy JIULl, peJaKTUPOBaHUE
aTpubyTOB MepCoHaXel, MaHUTYIUPOBaHNe
JIUI[aMU, MaHUIIYJUPOBaHUE [T03aMU U APyTHe
TEXHOJIOTHH JJIS1 CO3IaHuUS WK PeJaKTUPOBaHUS
6roMeTprYecKrX GYHKIMI Ha N300paKeHUSAX U
BU/IEOKOHTEHTE;

— co3zlaHue U300pakeHUH, yiydlieHre n3obpake-
HUI, BOCCTAHOBJIEHUE U300paKeHu U pyrre
TEXHOJIOTUH, KOTOPble TeHEPUPYIOT WU pe/aK-
THUPYIOT He6GMOMeTPUYECKe 0COOEHHOCTU H30-
OGpa’keHui U BUJIEOKOHTEHTA;

— TpPeXMepHYIO PEKOHCTPYKIUHIO, UbPOBOE MOze-
JIMPOBAHUE U PyTHe TEXHONOTUH JIsT CO3AaHUs
WY peJaKTUPOBaHUA HUPOBBIX TEPCOHAKEN U
BUPTYaJIbHbIX CI[eH’.

BTOpoe MOHATHE — MOCTABLIUKHU YCIYT [ITYOOKOTO
CHHTEe3a — 3TO OpraHU3alUK U YaCTHbIE JIULIA, KO-
TOPBIE NIPEJOCTABIIAIOT YCIYTH INIyOOKOTO CHHTE3a.

TpeTbe MOHATHE — TI0Ib30BATENH CIY>KOBI TITy60-
KOT'O CHHTe3a — 3TO OpraHU3aI[iy U YaCTHbIE NI,
KOTOPBIE UCIIOIB3YIOT CIYKOBI IIy6OKOTO CUHTE3a
U1 TPOM3BO/ICTBA, KOMMUPOBAHUS, MyOINKALINY U
pacrpocTpaHeHus nHpopMaIu’.

[TonoxkeHMe TIIyOOKOTO CHTEe3a pa3/esieHo Ha
MATH T71aB, 00beAUHAIOMNX 25 cTaTell, KOTOpbIe
CTPOSAIT CUCTEMY HaZ30pa 3a 6€30IaCHOCTBIO YCIIYT
IIyOOKOTO CHHTEe3a U3 OOIINX IIPUHITUIIOB, OOLINX
TIOJIOXKEHUH, crienuduKannii yrpaBieHus TEXHOJIO-
TUAMU IaHHBIX, HAZI30pa U IPOBEPKH, IOPUANIECKUX
006s13aHHOCTE, OTIOTHUTETBHBIX TIOTOKEHUM U T./.

OTH MpaBMIa PaCIPOCTPAHSIIOTCSA Ha TEX, KTO TIPU-
MEHSIET TEXHOJIOTHIO [TyDOKOT0 CHHTEe3a /IS IPeZio-
craBieHnsa MHGOPMAIIMOHHBIX yeayT IHTepHeTa Ha

tepputopuu Kuratickoit HapozgHoii PecrryOmmkm.
OHu HampaBJieHbI Ha obecrieueHne 6€30acHOCTH
MH)OPMAIMOHHOTO KOHTeHTa IHTepHeTa, 0COOEHHO
6e30macHOCTH HOBOCTHOU nH$opmaruu. [IpaBuia
MIPeIBSBIIAIOT YeTKHe TPeOOBaHUA K MOCTABIIMKAM
yCIIyT ITyOOKOTr0 CHHTE3A.

Bo-IepBhIX, TOCTABLIVKY YCIYT ITyOOKOTO CHHTE-
3a ZIOJDKHBI BBIITOJTHUTH OCHOBHBIE 0053aHHOCTH TI0
nHOPMAIMOHHOW 6€30IIaCHOCTH, YCHIUTD YIIPaB-
JIeHVe KOHTEHTOM IVTyOOKOTO CUHTe3a U BHEAPUTD
TeXHU4YeCKHe WIN PyYHble MeTO/bI 71 IPOBEPKU
BXOZIHBIX JAaHHBIX U Pe3y/IbTaTOB CHTE3a [10/1b30Ba-
Tesel yeIIyT ITy6oKoro CUHTe3a.

Bo-BTOPBIX, BBU/Y OCOOEHHOCTE! CoZiep:KaHusA MH-
dopmaryu ryboKOro CHHTE3a, IIOCTABIIUKH YCIyT
ZIOJKHBI CO3/]aTh U YCOBEPIIEHCTBOBATh MEXaHU3M
OTIPOBEPXKEHUS CIIYXOB, a TAKXKE CO3/aTh yA0OHbIE
BXOZIBI /1751 YKa106 MOJTh30BaTeNIe, a TakxKe Kanob 1
coo011eHnH 06IeCTBEHHOCTH. B-TpeThux, mocTas-
IIWKY YCITYT TIIyOOKOTO CUHTE3a JODKHBI BBIIOTHATD
TpeOOBaHUA K MCIIOIb30BAHUIO YCIIYT. YIIpaBlIeHYe-
cKue 00513aHHOCTH MOJIb30BaTeJIeH BKIIOYAIOT IIPOBE-
ZieHVe pealbHOM ayTeHTHUKALUY IMYHOCTH, 0bec-
IleyeHye UCI0Ib30BaHNA [T0Ib30BATEIAMU YCIYT TIy-
GOKOr0 CHHTE3a 10/l CBOMMHY HACTOAIINMY UMEHAMU
Y oGy K/IeHVe TI0JIb30BaTeIEH YCIYT K BBIITOTHEHUIO
Tpe6OBaHWiA [0 3alIUTe TUYHON HHopMauu®,

CrezlyeT OTMETHTh: HECMOTPS Ha TO, YTO OBICTpOE
pa3BUTHE TEXHOJIOTHH [TTyOOKOTO CHTE3a OTKPBLIO
3axBaTHIBAIOIIMIEe BO3MOXXHOCTH I PasBUTHA LN (-
POBO 3IIOXH, OHO TaKKe IIPUHECTIO OeCIIOKOMCTBO
U OTPOMHBIE PUCKHU, CBA3aHHBIE B TOM YHCJIE C pa3-
pYILIEHUEM ZI0BEPU JIIoZeH B IMpPOBOM OOIIIECTBE,
IIOCKOJIBKY CTAHOBUTCA BCe TPYZAHEe OTINIUTD peaslb-
HBIN KOHTEHT OT peHKOBOr0. ITO pa3pylleHHe J0Be-
pus OyzeT UMeTh ITyOOKUe OC/IeACTBYSA B PA3/Iny-
HBIX 00J1aCTAX, TAKMX KaK PaCIpOCTpPaHEeHNe HOBO-
CTel U IoBCeZIHEBHOE COLIMAaIbHOE B3auMO/eHiCTBYE.
B 3T0i1 CBA3M BOIPOC O 3aKPeIUIEHUH YCIIYT Iy OOKOTO
CHHTe3a Ha 3aKOHO/JATeIbHOM YPOBHe IIprobpeTaer
0co6yI0 aKTyaJIbHOCTD. YCJIYTH ITyOOKOT'0 CHHTEe3a
CTaJIy IIepPBbIM TUIIOM JITOPUTMUYECKUX YCIYT, KO-
TOPBIH OBLT CIIEINaTbHO 3aKOHOAATETbHO 3aKpeIUIeH
B ylpasjeHuu aaropurmamu B KHP.

Takum o6pa3om, Kutaii B ymciie nepBbIX yCTaHO-
BWI 3aKOHOZaTeNbHOE PeryJMpoBaHue Tak Ha3bIBa-
€MBIX CHHTETUYeCKUX MeZla U I1pe — reHepaThB-
HOT'O KOHTEeHTA, WIH IIOIPOCTY JUIPENKOB C IeNbI0
MIOBBILIIEHNS Ka4eCTBa MHPOPMALIMOHHBIX YCIYT Py
«IIPOZIBIKEHUS 6a30BbIX IIEHHOCTEH COI[MATN3Max.

[TosgBneHKe YeTKOro IpaBoOBOI'O PEryIUpPOBaHUA
CBUZIETEIbCTBYET, YTO aIMUHUCTPALIUA KUOEPIIPO-

¢ TIPS BRSS TR A R BLE . 11.12.2022 // URL: http://www.cac.gov.cn/2022-12/11/c_1672221949354811.htm

(naTa obpauenus: 10.10.2023).
T HECAE B SS TR R P E

& IR BRI A A BEE . 11.12.2022 // URL: http://www.cac.gov.cn/2022-12/11/c_1672221949354811.htm
(naTa obpautenns: 10.10.2023) ; L 5MEEL. HTEHREE G B SS B G XTE ERI M 4% 7% (A]. 12.12.2022 // URL: https://www.
cagd.gov.cn/v/2022/12/2243.html (naTa obpawieHna: 10.10.2023).
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WHOOPMALIMOHHbIE TEXHOJIOT N W TTPABO

cTpaHcTBa Kutasa HamepeHa perynupoBaTh KOHTEHT,
CO3/IaHHBIHN UCKYCCTBEHHBIM UHTE/UIEKTOM, C IIOMO-
IIBI0 HOBOT'O ITaKeTa HOPMaTHUBHBIX aKTOB, KOTOPBIH
Berynwia B ciity 10.01.2023. [Toka gzaHHBIe HOPMBI
HOCAT UCKJIIOUUTEIbHO peKOMeH/IaTelbHEIN XapaKTep.
Peyb MZIeT 0 OMY/IAPHBIX YaT-60Tax ¢ MV, TakuX KaK
ChatGPT, mpon3BeIeHHAX UCKYCCTBA, CO3/JaHHBIX C TT0-
MOILBIO UCKYCCTBEHHOT'O MHTEJUIEKTa, MHOT'OUYUCIICH-
HBIX METO/,aX MUCII0/Ib30BaHUA Al B 3/[paBOOXpaHeHUN
U Bcex popMax MCKYCCTBEHHOT'O MHTE/UIEKTA B TIEJIOM.

Cnenyet 3ameTuTh, yTo CAC OTBevaeT 3a peanu-
3aI[M10 TOCYIJapCTBEHHO TIOTUTUKY B 061acTH pas-
BuTus MHTepHeTta B Kutae. MHOTUe U3 IOJIOKEHUH,
U3JI0’KEHHBIX B pacCMaTpUBaeMOM JJOKyMEHTe, AB-
JIAIOTCA GaKTOPAaMU, KOTOPHIE BBI3BIBAIOT OECITOKOM-
CTBO BO BCEM MUpe, ITOCKOIbKY M HaunHaeT npu-
obpeTaTb Bce GOJBIIYIO MOMYIAPHOCTb U CTAHOBUTCS
MmeliHcTpuMoM’. Cpeay Harboslee 4acTo 3a7laBaeMbIX
BOIIPOCOB — KTO OyZIeT TOIy4aTh BO3HATPAXK/AeHUE
3a UCKYCCTBO, co3nanHoe VY, unu kak U1 moxeT
OBITH 6ECTIPUCTPACTHBIM, KOT/Ia €My MPe0CTaBJIs-
I0TCS HabOPHI IAHHBIX, TIPEI0CTaBIeHHBIE JIIOAbMMU?

B cBoeM 3asaBiaeHur CAC Ha3bIBaeT «IJIyOOKUM
CHUHTE30M» TeXHOJIOTHIO, KOTOpas reHeprupyeT TEKCT,
n3006pakeHus, MPOU3BeJeHUA UCKYCCTBA, 3aKa-
ZPOBBIH I'0JIOC WU BUAEOPOIUKU O KU3HU JIToJel.
«TexHOMOTHYS TITyOOKOTO CUHTE3a OTHOCUTCS K UC-
MTOJIb30BAHUIO TTYOOKOTO 06yUeHMsI, BUPTYaJIbHOM
PEaJbHOCTH U JPYTUX aJrOPUTMOB r'eHepaTUBHOI'O
CUHTe3a /IJIA CO3/IJaHuA TeKCTa, u300parkeHuit, ay-
N0, BUZIe0, BUPTyaJbHBIX CLIEH U IPYTOil ceTeBoi
uHdopMaIu», — TOBOPUTCA Ha CaliTe areHTCTBA
B uHTepnpetanuu Google Voice. CBoz mpaBwi sB-
JigeTcs MPeBEHTUBHOM Mepoi, YTO6h YOEAUTHCA B
OTCYTCTBUM 3TUYECKUX aCIIeKTOB WIN HapyILIeHUA
aBTOPCKUX ITpaB — MOCTOSTHHOM MPO6IeMbI BO BCEM
MUpe, KOTOPYIO 4aCTO yIIOMUHAIOT, KOTZa CO34aTenun
HUCTIOJIb3YIOT CUCTEMBI UCKYCCTBEHHOT'O UHTEJUICKTA.

Hecmotpsa Ha TO, 4TO B HOCIeJHUE OBl TEXHOJIO-
TS ITyOOKOTO CHHTE3a CTPEMUTENHLHO Pa3BUBAETCS,
OTBeYas TOTPeOHOCTAM MOIb30BaTe el U yaydIinas
UX OIBIT, HEKOTOPbIE 3JI0YMBIIUIEHHUKU UCIIOTb3YIOT
ee /IS IPOU3BO/ICTBA, KOMIMPOBAHUA, TyOIUKAIUH,
pacipocTpaHeHust He3aKOHHOM 1 HeZIoOPOCOBECTHOM
undopmaryu'’.

ComracHO mpaBwiIaM, JIMLa, ucnoab3ytomue 1M
ZUIS CO3/IaHMS IIPOU3BeleHU, JOKHEI IoMedaTh
KOHTEHT Kak co3ZlaHHbIU VIU. B o0KyMeHTe ToBO-
PHUTCA, YTO aBTOPHI JOJDKHBI I00aBIATh UAeHTHUU-
KaTophl K CBOMM paboTam, ecjiv IPU UX CO3JaHUU

WICIIOJTb30BaIach Kakasg-Tiuodo ¢popma UCKYCCTBEHHOTO
WHTeJUIeKTa. Takue NAeHTUGHUKATOPH WIN MeTKU
ZIOJKHBI OBITH BKJIFOUEHBI ¥ MCIIOJIb30BAThCA /IS
JIIOOBIX creHepupoBaHHBIX VIV IpOU3BeeHUH, JIUI,
TOJIOCOB, A TaKXKe KaKUX-TM00 N3MeHeHHH, BHECEH-
HBIX ¢ ToMo1Ibio M.

CAC nnofuepKHUBAET, YTO, €CJIU ONEePATOPHI YCIYyT
MIPEZIOCTABIIAIOT IEPEYNCTIEHHbBIE CEPBUCHI ITTy60-
KOI'O CMHT€e3a, KOTOpbI€ MOT'YT BbI3BATh IIyTAHUILY
WIN HEIIPaBWIBHYIO UAeHTUGUKALNIO cpesy of1e-
CTBEHHOCTH, OHU JJOJDKHBI CZle/IaTh BUAVMBIE METKU
B COOTBETCTBYIOIINX MecTaxX U obacTax nupopma-
LIMOHHOTI'O KOHTEHTA, CO3JaHHOI'0 WU OTPeAaKTHUPO-
BaHHOI'O, a TAKXKE HAIIOMUHATD OOIECTBEHHOCTH O
CUTyalUU C TIyOOKMM CHTHTE30M.

Kpome Toro, areHTCTBO HaMepeHO 0053aTh HOJb-
30BaTesiell pernCcTpUpPOBaThCA, €CM OHU MCIIOMb3YIOT
NN, 94TO II03BONIUT UCKJIIOYUTh QAHOHUMHOCTD JJI
VH-KOHTeHTa BHYTPU CTpaHHL. JIIoAU, KOTOPBIE XOTAT
co3zaBaTh pabOTHI C UCTIOTb30BaHUueM VU, 0KHBL
OyZyT 3aperucTpupoBaThCA U MMOATBEPAUTH CBOIO
JIMIHOCTB C IIOMOII[BI0 HOMepa TesiedoHa, ZOKyMeH-
TOB WIH ApyToii popMel ayTeHTUUKamn' .

ITosp30BaTeNy ZOJLKHEI OYAYT IPeOCTAaBUTh «HH-
dbopmanuio A1 IPOBEPKY IOAJMHHOCTY PealbHON
JUYHOCTH». KOHTEHT, co3aHHbIl ¢ noMolbio 1M,
He MOXET OBITh CO37IaH IO/, ICEBJOHMNMOM WJIH BbI-
MBIIIEHHBIM UMeHeM. [1oCcTaBUMKY yCIyT rry6o-
KOT'O CUHTe3a JO0JDKHBI Ha 3aKOHHBIX OCHOBAHUAX
[IPOBOZUTD ayTeHTUPUKAIINIO peaJbHOU uaeHTHU-
KaIlMOHHOH NHQOpMAaIIH AJIf T0JIb30BaTesel yeIyr
DTy6OKOTO CHHTe3a.

CAC cunTaeT He06XOZUMBIM IIPOBEJEHNE ITPOBE-
POK aJI'OPUTMOB, HUCIIO/Ib3YEMBIX B CUCTEMAX UCKYC-
CTBEHHOT'O MHTEJUIEKTA, a TAKXKe COOMI0IeHIe 3atIpe-
Ta Ha paclipocTpaHeHNe HeraTUBHOU MHpOpMaLUu
C MCII0JIb30BaHNEM BO3MOXXHOCTEU NCKyCCTBEHHOTO
MHTe/UIeKTa. [[0CTaBIINKY YCIyT TIyOOKOTO CHHTE3a
U CITYy?KOBI TEXHUYECKOU MOAIePKKU JTOJIKHBI YIKe-
CTOYUTH KOHTPOJIb Ha/| TEXHUYECKUM YIIpaBJICHUEM,
NIePUOANYECKU aHAIU3UPYS, OLIEHUBAA U NIPOBEPsA
MEXaHU3MBbI 'eHepaliy CUHTETUYECKUX aJITOPUTMOB.

B 3aKII0ueHMe CiIelyeT 3aMeTHUTD, YTO B OJIiKai-
meM GyZy1ieM, 1o Bcel BUAMMOCTH, MHOTHE CTPAHBI
MIOHAYT 110 KUTakcKkoMy nyTHy. Jundeliku yxe mpe-
BpaTWINCh B Cepbe3HYI0 MpobiieMy U TOTeHIINAIbHO
NIpe/CTaBJIAOT CTPALIHYIO OIIACHOCTD JJIA YeloBede-
crBa. Tak, Hanpumep, cuurtaet JIlu Kaiidpy — 3HaKO-
Bas purypa B 06;1aCTH UCKYCCTBEHHOTO MHTEJUIEKTA,
a i1 Kuras — BooOIIe TMYHOCTE JIereHapHast.

? UMW nop koHnTponem : Kak Kutaii byAeT perynmpoBaTb TEXHONOTMU UCKYCCTBEHHOMO MHTEIEKTa.

' YepHycs H. 0., H0iinaH CyHb. MNpobneMbl 3aLLMTbl NepcoHanbHbIX faHHbIX B Poccun u KuTae: cpaBHUTENbHO-NPaBOBOM
aHanus // l0puauueckas Hayka v npaktuka. 2023. T. 19. N¢ 3. C. 69—77.

" NN nop koHTponeM : Kak Kutait byneT perynupoBaTb TEXHONOMMMU UCKYCCTBEHHOMO MHTENEKTa.
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AnHomauus. B sex cmpemumenbHo20 pazsumus UHmMepHem-mexHoao2ull u uHHogayuil 8 6us-
Hec-Mo0esiu 6bLCMPO pa38UBAONMICS HOBbLE cemesble CepaLChl, Makue KAk HeboblLds NPoePAMMHASL
naamgopma u obaaunwlii cepsep 8 Kumae. O0Haxo 8 cydebHOl npakmuke cyuiecmeayem MHOICecmso
npobaiem, Hapywaruwux obsazamenscmeo Notice-and-Takedown 6 Ho80ll cemegoll ctyxcbe. ITpasunb-
Hoe noHuUMaHue u 2ubkoe npumeHerue npasuna Notice-and-Takedown sigssemcst He06X0OUMbBLM
07151 HOBbLX MOP208bLX YCYe OHIALH-NIam@PopMbL 8 coomeemcmau ¢ 3aKOHOM 0 OeIUKMHOLL om-
gemcmeeHHocmu. Ymobbt cbanancuposams uHmMepecsL npo8aiioepos UHMepHem-ycaiye U npago-
obnadameneil, npagogoe no3uyuoHuposarue npasuia Notice-and-Takedown donxcHo 6bims uemko
onpedeyieHO 8 3aKOHe, UMo0bblL NPABILILHO NPUMEHSIMb €20 8 Kauecmae 02080pKU 06 0c8060Jc0eHUL.
B mo xce 8pems npu HapyuleHuu npas 8 HHmepHeme HeobxoduMble MepbL, KOMOPble OOANCHBL NPU-
HUMambs UHMmMepHem-nposaiidepst, 00 cHbL 6bLMb NPABUNBLHO ONpedesieHbl 8 COOMaemcmauu ¢
KOHKpemHbIMU 0b6cmoamenscmeamu. B uacmnocmu, npasuno Notice-and-Takedown moxcem 6bimb
NpuUMeHeHO K HOBOlL cemegoll yciyze nymem ymouHeHUss ampudyma omkasa om omaencmaeHHo-
CMi, NPUHAMUS «Y8e0OMIEHUS 0 Nepedate» U Mpeb0B8AHUA K HOBOMY NOCMABUUKY CemesblX YCye
PAcKpbleams UHGOPMALUI0 KOHKDeMHbLX pa3pabomuuxos, koeda amo Heobxo0umo.

Knroueswie cnoea: npasinio Notice-and-Takedown, Hogble cemesble YCy2ll, 02080pKa 06 02paHuueHUL
0meenmcmeeHHOCMU, HeoOX00UMbLe MepbL.

Abstract. With the rapid development of Internet technology and business model innovation, new
network services such as the small program platform and cloud server in our country develop rapid-
ly. However, there are many problems in the judicial practice of the platform that violates the «No-
tice-and-Takedown» obligation in the new network service. The correct understanding and flexible
application of the «Notice-and-Takedown» rule is the necessary meaning of the new online service
platform trading services in accordance with the Tort Liability Law of the People’s. In order to bal-
ance the interests between Internet service providers and right holders, the legal positioning of «No-
tice-and-Takedown» rule should be clearly defined in the application of law, so as to correctly apply
it as an exemption clause.

At the same time, when Internet infringement cases occur, the «necessary measures» that Internet
service providers should take should be properly determined according to the specific circumstances.
Specifically, the application of the «Notice-and-Takedown» rule to the new network service can be solved
by clarifying the disclaimer attribute of the «Notice-and-Takedown» rule, taking the «transfer notice»
as an implementable necessary measure and requiring the new network service provider to disclose
the information of specific developers when necessary.

Keywords: «Notice-and-Takedown» Rule; New Network Services; Disclaimer Clause; Necessary Measures
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Relying on the rapid iterative upgrading of Internet
technology and the innovative development of
business models, the development momentum of new
network services such as small program platforms
and cloud servers has mushroomed. The emergence
of new network services makes people’s life more con-
venient, but it also brings new legal problems. In judi-
cial practice, how to apply the Notice-and-Takedown
rule under the background of new network services
has brought a severe test. In the practice of solving
this frequent phenomenon, the «Notice-and-Take-
down» and «notice-and-take necessary measures»
stipulated in Article 36 of China’s Tort Liability Law
are important rules that not only safeguard the legit-
imate rights and interests of Internet platforms and
healthy development, but also take into account the
due value of intellectual property protection in the
case of new network services, which better balance
the interests of all parties. And promote the healthy
development of the Internet service industry. How-
ever, because the technology and service of the Inter-
net service platform are different from the ordinary
service, there are many problems in the applicable
rules for the liability of Internet intellectual property
infringement cases in judicial practice. Among them,
the most prominent problem is that China currently
has no clearly defined legal rules to deal with the
frequent phenomenon of intellectual property in-
fringement in the context of new network services. In
judicial practice, it is not clear whether new network
service providers can apply the provisions of «No-
tice-and-Takedown». Thus, the academic and prac-
tical circles have aroused widespread concern and
debate on the small program platform case and the
cloud server case. If the specific rules applicable to
new network services in Internet intellectual property
infringement cases cannot be accurately defined, it
will lead to the legitimate rights and interests of right
holders cannot be reasonably protected, hinder the
service experience of Internet users, make it difficult
to achieve Internet intellectual property protection,
and hinder the healthy development of new network
service industry.

1. The practical dilemma

and legal analysis of the application
of the «Notice-and-Takedown» rule
for new network services

Based on the rapid development and continuous it-
erative upgrading of the Internet, many new changes

have taken place in the types of new network service
platforms, both in terms of technology and services,
which will inevitably lead to many problems in the
application of relevant liability rules in judicial prac-
tice for new Internet intellectual property infringe-
ment cases. In the judicial practice of intellectual
property infringement cases under the background
of new Internet services, there are differences on the
identification of the legal attributes of new Internet
services, whether new Internet services can be the
eligible subject of the «Notice-and-Takedown» rule
and how to apply it.

1.1. The legal characterization
of new Internet service providers

The academic circle has not reached a consensus
on the concept of «Internet service provider», which
is still in the stage of extensive discussion. The legis-
lative interpretation of Tort Liability Law holds that it
includes two categories: network technology service
provider and network content provider.' Some schol-
ars believe that it should be divided into different
types based on the ability of network service provid-
ers to identify and control content.” China’s «Reg-
ulations on the Protection of Information Network
Communication» with article 20 to 24 of the four
provisions of the network service providers accord-
ing to the provision of different services are divided
into four categories, specifically for automatic access,
automatic transmission services and automatic stor-
age services, information storage space services and
search, link services. However, with the innovative
development and iterative upgrading of Internet tech-
nology, the service style provided by network service
providers has exploded, and the scope of service has
also been extended to various industries. Therefore,
the four categories of services stipulated in the Reg-
ulations on Information Network Communication are
difficult to include such new network services with
«novelty» in the technical field and service mode.
Among them, the most representative is the small
program platform and cloud server service that have
caused a lot of controversy and discussion in the aca-
demic and practical circles.

For example, in the «WeChat Mini Program case»,
the first instance judgment was based on the fact that
the mini program developer provided a web page
structure and access service, which was considered
to be similar to automatic access and automatic trans-
mission services.’

However, this kind of simple analogy to judge the
new network service may be inappropriate. According

' See: Wang Sheng-Ming. The interpretation and legislative background of tort Liability Law of the People’s Republic of

China [M]. Beijing : People’s Court Press, 2010. P. 180.

2 See: Si Xiao. On the Setting of Service Providers’ Duty of Care in Intellectual Property [J] // Science of Law (Journal of
Northwest University of Political Science and Law). 2018 [1]. P. 78—88.

3 See: Hangzhou Internet Court (2018) Zhejiang 0192 Civil Trial No. 7184 Civil Judgment. The first instance judgment of
«WeChat mini program case» has a detailed analysis. URL: https://wenshu.court.gov.cn/ (accessed: August 30, 2023).
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to the characteristics of the service provided by the
new network service platform in this case, its service
model can also be classified as link service. Taking the
«WeChat Mini Program case» as an example, in terms
of the technology and service relationship between
the new network service platform and the WeChat
mini program platform service in this case, its essence
is more similar and appropriate to the linked service,
so it is reasonable to apply the necessary measures of
«shielding» or «disconnecting» stipulated in Article
36 of the Tort Liability Law to achieve the purpose
of exemption.

Another example is the «Alibaba Cloud Server
case,»* after trial, the court of second instance final-
ly found that the cloud server rental service provider
belongs to the «<network service provider» stipulated
in Article 36 of the Tort Liability Law, rather than one
of the four categories of services stipulated in the
Regulations on the Protection of Information Network
Communication, so it should be regulated by the Tort
Liability Law. It is not subject to the Regulation on the
Protection of Information Network Communication.

The author believes that the judgment made by
the court based on the actual situation and special
circumstances of the new network services in each
case is correct. Taking the «Alibaba Cloud Server
case» as an example, the author believes that it has
the characteristics of both access services and equip-
ment suppliers, so the cloud server rental service pro-
vider will not review and control the information in
the application of the specific operators under it in
their daily operations.® Therefore, the court finally
identified the cloud server as a new type of network
service provider with reasonable grounds, which
should be subject to the provisions of Article 36 of
the Tort Liability Law.

1.2. Whether the «Notice-and-Takedown» rule
can be applied to new network services

With the rapid iteration and upgrading of Internet
technology and the rapid innovation and develop-
ment of business service models, the development
momentum of new network services such as small
program platforms and cloud servers with great
characteristics has mushroomed. At the same time,
there are also many problems in the application of
law in judicial practice, such as whether the «No-
tice-and-Takedown» rule can be applied to the new
network service? What is the scope and type of «Inter-
net service provider» in Article 36 of the Tort Liability

Law? Does it include new types of Internet service
providers? This is the primary issue that needs to be
resolved urgently in new network service cases such
as the small program case and the cloud server case.
The «Regulations on the Protection of Information
Network Communication» divides network service
providers into automatic storage services, informa-
tion storage space services, automatic access, au-
tomatic transmission services, and search and link
services according to the different services provided,
and stipulates the responsibility of network service
providers and the necessary measures of «safe haven
exemption», which belongs to the «main legislation»
mode. It should be noted that although the applica-
tion of the «main legislation» model to judge has its
advantages, but its inherent drawbacks in the new
network service infringement field is more obvious.®
On the one hand, the academic circle has not yet
formed a unified view on the concept of «Internet ser-
vice provider», which is an open concept that has not
been widely defined. Some scholars divide it into two
categories: network technology service provider and
network content provider. Some of them are divided
into different types based on the ability of network
service providers to identify and control content.”
And with the rapid iteration and upgrading of In-
ternet technology and the innovative development
of business service models, a variety of new network
services have sprung up. Because of the large number
and different styles, it is difficult to cover all the four
types of service subject stipulated in the Regulation
on the Protection of Information Network Commu-
nication, and the limitations of such an enumeration
legislative model will be highlighted. On the other
hand, the Regulation on the Protection of Informa-
tion Network Communication has a lower legal status
than the Tort Liability Law, which is reflected in the
WeChat mini program case. Hangzhou Internet Court
gave a clear explanation that Article 36 of the Tort
Liability Law, as a general provision for adjusting civil
torts in the Internet field, does not limit the scope and
type of network service providers. Adjust all infringe-
ments that occur on the Internet.®
Imagine if in practice there is a new type of net-
work service infringement dispute case, but the new
network service provider does not belong to the four
types of service subject of the Information Network
Communication Protection Regulation, then what
tort liability clause should be applied at this time? If
the new network service provider is not a qualified

4 |edong Excellence v. Alibaba Cloud copyright infringement case. Beijing Intellectual Property Court (2017) Beijing 73
Civil Final Case No. 1194 // URL: https://wenshu.court.gov.cn/ (accessed: August 28, 2023).

5 See: Bi Wen-Xuan. Qualitative and Liability Construction of New Network Service Providers — Also commented on the
case of Alibaba Cloud Server [J] // Electronics Intellectual Property. 2020 [2]. P. 80.

¢ See: Li Yang, Chen Shuo. Re-review of «Notice-and-Takedown» Rule [J]// Intellectual Property. 2020 [1]. P. 25—38.

7 See: Wang Qian. Copyright Protection in the Network Environment [M]. Beijing : Law Press China, 2011. P. 251.

8 See: Hangzhou Intermediate People’s Court of Zhejiang Province (2019) Zhejiang 01 Civil Final Judgment No. 4268 //
URL: https://wenshu.court.gov.cn (accessed: August 29, 2023).
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subject of the «Notice-and-Takedown» rule, then is
it contrary to the purpose of the Tort Liability Law?
From the Alibaba Cloud case, the court of second in-
stance gave a clear answer, that is, although the cloud
server rental service does not belong to any of the
existing classification of network service providers,
from the form of law and objective consideration,»
other network technology service providers» can also
apply the «Notice-and-Takedown» rule stipulated in
article 36 of the Tort Liability Law to protect their
legitimate rights and interests. And not only limited
to storage, search link service providers.

Finally, the court applies Article 36 of the Tort
Liability Law to determine the liability of the cloud
server. In the WeChat mini program case, the Hang-
zhou Internet Court explained that the WeChat mini
program service did not fall within the scope of the
four types of service subjects stipulated in the Reg-
ulations on the Protection of Information Network
Transmission, so the provisions of Article 36 of the
Tort Liability Law were finally applied to determine
whether the «<new network service provider» was an
«accomplice» of Internet infringement. It is not dif-
ficult to see that the choice of the application path
of Article 36 of the Tort Liability Law, which is at a
higher legal level, is facing a difficult situation.

1.3. How does the «Notice-and-Takedown»
rule apply to new online services

In China’s laws and regulations on the «No-
tice-and-Takedown» procedure, the Internet service
provider should «immediately delete or disconnect»
after receiving the notice, which is easy to give the
public the impression that the application of the «No-
tice-and-Takedown» rule is based on the premise that
the Internet service provider can implement «position-
ing and clearing».” The deletion, shielding, disconnec-
tion, etc. provided for in Article 36 of the Tort Liability
Law are not all the necessary measures for the Internet
platform to escape liability, that is, after the Internet
platform is effectively notified by the right holder,
the necessary measures it should take are not limited
to the above practices. For example, in the Alibaba
Cloud case, the court pointed out that according to the
Regulations on the Protection of Information Network
Communication and the Tort Liability Law and other
legal provisions, combined with judicial and industry
practice, the necessary measures can be divided into
two categories: the first type is the measures that can
prevent the infringement in time, including deletion,
shielding, disconnecting links, etc."

The second category is the network service pro-
vider based on the type of rights or their own special

nature, it does not need to and can not be exempted
by taking measures such as deletion, but can take
other measures to achieve the conditions of exemp-
tion, such as notification." Another legal application
problem faced by new network service infringement
cases is that when the new network service platform
receives an effective notice from the right holder,
what measures should be taken to achieve the pur-
pose of exemption?

The rapid development of science and technology
and the innovation of business models produce new
network services, and legal rules cannot and should
not immediately revise specific services for each new
network service, which is not in line with the stability
of the law, so the best solution is to interpret existing
rules to adjust and regulate such new problems. In
terms of the current legal provisions, it remains to be
clarified whether the «Notice-and-Takedown» rule
is applicable in judicial practice and how to use it to
adjust the legal relationship of new network services.
For example, the WeChat mini program case and Al-
ibaba Cloud Server case adopted different judgment
methods and trial results, which directly reflects the
complexity of such problems, which also reflects from
the side that the application of the «Notice-and-Take-
down» rule still needs in-depth research.

2. The legal positioning
and theoretical interpretation
of the «Notice-and-Takedown» rule

In the current theoretical discussion and judicial prac-
tice, the disputes surrounding the application of the
«Notice-and-Takedown» clause involve the following
specific issues, including the legal positioning of the
«Notice-and-Takedown» rule, the understanding of
the platform to take necessary measures, and the
difference between «necessary measures» and «stop
infringement». The core reason for these disputes lies
in the vague understanding of the «Notice-and-Take-
down» rule.

2.1. The legal positioning
of the «Notice-and-Takedown» rule

According to the available historical data, the
«safe haven» system first appeared in the United
States. From the development of relevant cases in
the United States, the legislative process of the Digital
Millennium Copyright Act and its provisions, it can
be seen that the purpose of providing «safe harbor»
for Internet service providers is to clarify the standard
of possible infringement liability of Internet service

? See: Hou Nan-Zhu. Application of «Notice and Takedown» Rule to New Types of Network Services — Illustrated
by the case of Alibaba Cloud and WeChat Mini Programs [D]. Shanghai Jiao Tong University, 2020. P. 18.

10 See: Li Yang, Chen Shuo. Re-review of «Notice-and-Takedown» Rule [J] // Intellectual Property. 2020 [1]. P. 25—38.

" See: Wu Han-Dong. Tort Liability for Indirect Infringement of Copyright in the Internet according to Article 36 of the Tort

Law PRC. [J]// China Legal Science. 2011 [2]. P. 38—47.
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providers, so as to make the liability risk more pre-
dictable, and to appropriately limit the liability of In-
ternet service providers, so that their liability burden
is not too heavy."

The «safe haven» rule and the «Notice-and-Take-
down» rule are both exempt clauses. The Digital Mil-
lennium Copyright Act of the United States stipulates
that if the network service provider acts in accordance
with the measures and conditions stipulated in the
«safe haven» rule, then the network service platform
is of course not liable for network infringement. Chi-
na’s «Notice-and-Takedown «rule is rooted in the
«safe harbor» rule transplanted from the product,
its purpose is to promote and regulate the healthy
development of the Internet industry.

However, the Chinese legislature has not made
clear whether the provision of the Internet service
provider violating the «Notice-and-Takedown» rule
is directly recognized as infringement or according
to the provisions of the Tort Liability Law. Compared
with the exemption of restrained and neutral behav-
ior of Internet service providers in the United States,
the expression of the «Notice-and-Takedown» rule in
China is more similar to the liability clause from the
perspective of the interpretation of the text."

In practice, the court gradually breaks the lim-
it of the disclaimer of the «Notice-and-Takedown»
rule, which makes Internet service providers bear
quite strict liability for network tort. To sum up, in
the process of invoking the «safe harbor» rule, there
is some deviation in the legal application of the «No-
tice-and-Takedown» rule in our country, so that the
provision cannot play the role of «safe harbor» exemp-
tion in judicial practice.

2.2. The comparison between «Notice-and-
Takedown» and «Notice plus taking
necessary measures»

From «Notice-and-Takedown» to «Notice and take
necessary measures», from the perspective of dispute
resolution, it is more like a «non-litigation» measure,
which is essentially a self-relief attribute. From the
relevant laws that have been introduced in China, it
is not difficult to see that the «Regulations on the Pro-
tection of Information Network Transmission Right»,
«Tort Liability Law» and «Electronic Commerce Law»
on the framework of Internet infringement provisions,
and then the relevant provisions and descriptions of
«Notice-and-Takedown» to «notice and taking neces-
sary measures». Whether it is the «Notice-and-Take-

down» rule, the degree of neutrality or perfection of
this disclaimer clause system is different.'*

In the Regulations on the Protection of the Right
of Information Network Transmission, the network
service platform is a neutral party, aiming to balance
the interests of the right holder, the network service
platform and its service objects. At that time, the ju-
dicial authorities have yet to determine who is the
right holder and who is the infringer, so the Internet
service providers could not «blindly» deal with the
situation, let alone show favoritism.

This is conducive to balancing the interests of both
the network service object and the right holder, and
also reflects that the «Notice-and-Takedown» rule
is a self-saving measure. However, from the «No-
tice-and-Takedown» stipulated in the «Information
Network transmission right Protection Regulations»
and «notice and take necessary measures» stipulated
in the «Electronic Commerce Law», we can see that
China’s rules on Internet infringement exemption
clauses and measures are relatively unequal.

Comparatively speaking, the legal level of the
Tort Liability Law is higher than that of the Regula-
tions on the Protection of the Right of Information
Network Communication and the Law of Electronic
Commerce. However, the provisions of its exemption
clauses only provide for «notice» and «taking nec-
essary measures», and do not include the self-relief
measures such as anti-notice and recovery provided
for in the Regulations on the Protection of the right
of Information Network Communication and the Law
of Electronic Commerce. So that the system has yet
to supplement corresponding measures to improve
its unbalanced legal system.

2.3. The difference between «necessary
measures» and «stopping infringement»

“Notice-and-Takedown>» is different from «discon-
nect», «delete», «shield» and other measures taken
after judging infringement in judicial judgment, it
is a relatively independent private relief procedure.
Considering that measures such as «disconnection»,
«deletion» and «shielding» can be self-relief meas-
ures stipulated in the disclaimer clause of » No-
tice-and-Takedown or «Notice and taking necessary
measures», and can also be a way of bearing civil li-
ability in judicial practice.

Therefore, in judicial practice, self-relief meas-
ures such as «Notice-and-Takedown» and «notice
plus necessary measures» should be distinguished
from civil liability «stopping infringement» methods.

12 See: Xue Hong. A review of copyright infringement liability of Internet service providers [J] // Science Technology and

Law Chinese-English. 2000 [1]. P. 57.

13 See: Kong Xiang-Jun. Application of «Internet Article» to New Types of Network Service — From «Notice-and-Takedown»
Rule to «Notice and Taking Necessary Measures»[J] // Journal of Political Science and Law. 2020 [1]. P. 52—66.
4 See: Wang Jie. New Interpretation on Hosting ISPs’ Duty of Care [J] // Science of Law (Journal of Northwest University

of Political Science and Law]. 2020 [3]. P. 103.
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It is precisely because «Notice-and-Takedown» and
«notice plus necessary measures» are different from
the «disconnection», «delete», «<shielding» and other
measures taken after the judgment of infringement in
judicial judgment, in fact, it is a self-relief system in
the network infringement liability, so this self-relief
mode can quickly and efficiently solve the disputes
between the network service provider and the net-
work user and the infringer. «Notice-and-Takedown»
and «notice-and-take necessary measures» make the
right holder and the dispute infringer to the net-
work service provider as a bridge to fight, in order
to achieve the purpose of self-relief and then escape
liability. Among them, «delete» or «necessary meas-
ures» are the specific forms of self-relief, not legal
responsibility, but related to the legal responsibility
that may occur later."”

This is different from the civil liability bearing
methods in judicial practice. «Deletion», «discon-
nection» or «shielding» are the specific ways of li-
ability bearing when the network service provider
constitutes an infringement in judicial trial. These
are the specific measures for the infringer to stop the
infringement, and the premise is that the court judges
constitute an infringement, rather than self-relief
measures.

3. Explore the way out of the application
of the «Notice-and-Takedown» rule
for new network services

The unification of private right protection and private
right restriction is the foundation of maintaining the
balance of intellectual property system, and the basis
of this balance should be fully reflected in every de-
velopment detail of intellectual property law. In the
face of the development of «Notice-and-Takedown»
and the loss of original functions, it is necessary to
timely improve and correct guidance in the follow-up
system design, gradually restore and improve the
operating environment of intellectual property, so as
to realize the healthy and orderly development of the
social economy, and return to the original intention
of the «Notice-and-Takedown» rule.

3.1. Clarify the disclaimer attribute
of the «Notice-and-Takedown» rule

The basic framework of the «safe harbor» system
design is that different types of network service pro-
viders are provided with different exemption require-
ments and obligations according to different network
information content editing and control capabilities
and different service natures."

Therefore, in order to correctly apply and achieve
the effect of exemption in judicial practice, we must
first clearly identify the «safe haven» rule as an ex-
emption clause belonging to a self-relief measure.
This will further clarify the responsibility of network
service providers, network service providers in deal-
ing with complex network infringement events re-
quire a high degree of predictability, so that it can
achieve the conditions of immunity, but also reduce
the burden of responsibility of network service pro-
viders.

The design of the «safe haven» system in China’s
relevant laws is due to the consideration of the tech-
nological characteristics of the rapid innovation and
development of network technology and the continu-
ous promotion of the stable and orderly development
of the network service industry with great develop-
ment potential. Through legal provisions, the scope of
network service providers do not bear responsibility
and the self-relief conditions that can be exempted
from legal liability. To provide a safe harbor for Inter-
net service providers to evade their responsibilities.

Therefore, China’s legislation should re-examine
the essential attribute of the «Notice-and-Takedown»
rule, absorb and invoke its exemption attribute, and
accurately apply its legal attribute in judicial practice
to reduce the heavy network infringement liability
borne by the network service platform, and then pro-
mote the rapid, steady and healthy development of
network services. Therefore, it should be clear that
«safe harbor» is a disclaimer clause, and any network
service provider who takes necessary measures ac-
cording to the law will enter the safe harbor and will
not bear tort liability.

3.2. «Transfer of notice»
as an enforceable necessary measure

In its interpretation of the Tort Liability Law,
the Civil Law Office of the National People’s Con-
gress Legal Work Committee proposed to include
the «notice-acceptation-notification» channel into
the necessary measures. According to this, Internet
service providers should take measures consistent
with their service technology and management level
after receiving the notice from the right holder. If
these necessary measures are beyond the level of its
service technology and management, or will have a
serious impact on the network service provider itself
and others, the network service provider can take
«notification transfer» measures to provide a solution
for the right holder.

This approach not only helps the right holders to
safeguard their legitimate interests, but also enables
the stable and healthy development of the Internet

15 See: Kong Xiang-Jun. Application of «Internet Article» to New Types of Network Service — From «Notice-and-Takedown»
Rule to «Notice and Taking Necessary Measures» [J] // Journal of Political Science and Law. 2020 [1]. P. 52—66.

16 See: Feng Shu-Jie. The Determination of Trademark Infringement Responsibility of Internet Service Provider: Study on
Interpretation and Application of Article 36 of Tort Liability Law [J] // Intellectual Property. 2015 [5]. P. 10—19.
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service providers. Taking into account the technolog-
ical characteristics of rapid innovation and develop-
ment and iterative upgrading of network technology,
the modes and quantities of network infringements
have also increased dramatically, and the scope of
application of the «Notice-and-Takedown» rule has
also been expanding, which makes it difficult for new
network service providers to accurately identify net-
work infringements when they occur.

Therefore, in order to prevent network service
providers from being in a dilemma and alleviate the
pressure of infringement liability they face, it is very
necessary to identify «notification transfer» as one
of the necessary measures that new network service
providers can take. In practice, it is also more condu-
cive to safeguarding the legitimate rights and inter-
ests of the right holder. Because in addition to patent
rights, which are difficult to judge and professional,
there are some infringement acts that are difficult
to identify and judge. Such as infringement of trade
secrets, because this type of infringement is very hid-
den, identification and judgment is very difficult; The
infringement of the right of reputation is difficult to
judge the truth of the facts."”

Therefore, it is difficult for the new network ser-
vice providers to accurately «locate and remove» the
passive notification, and may even cause the abuse of
the deletion measures.'® The application of «transfer
notice» makes the network service provider not to
take deletion measures due to the limitation of its
technical service and management level, but to notify
the suspected infringer in the way of «transfer notice»
and then make other appropriate decisions according
to its feedback information, so that this dilemma can
be solved.

3.3. When necessary, the new network
service provider may be required to disclose
the information of the specific developer

With the development of network technology
and network service industry, there are anonymous
registered users in network communication and it is
impossible to find out the real identity information,
so the right holder cannot contact the suspected in-
fringer directly to solve the infringement dispute, so
the «Notice-and-Takedown» rule «came into being»
and was established. The Supreme People’s Court is-
sued the Interpretation on Several Issues concerning
the Application of Law in the Trial of Cases Involving
Computer Network Copyright Disputes, which has
relevant provisions on the publication of information
of computer network infringer.

If the intellectual property right holder, upon
finding that the infringer has infringed its intellectual
property rights, proposes to the network service pro-
vider to publish the relevant registration information
of the infringer in order to investigate the infringement
liability of the perpetrator, the network service provid-
er shall provide it to the right holder after the examina-
tion and verification, and shall bear the corresponding
infringement liability in accordance with the law if it
refuses to provide it without justifiable reasons.

In the case that the platform is nested or the tech-
nical characteristics make the infringement relatively
complex and difficult to distinguish, if the right holder
finds the infringement of the infringer to complain to
the network service provider, then based on the prin-
ciple of proportionality, the network service provider
in addition to the choice of notification to the accused
infringer, When necessary, the Internet service pro-
vider may also provide the information of the alleged
infringer upon the application of the intellectual prop-
erty right holder. The right holder directly issues a no-
tice to the specific developers publicly disclosed by the
new network service providers to protect their rights."

In order to skip the first-level network service pro-
vider, that is, the intermediary, the right holder can
directly contact the specific developer of the small
program to solve the dispute, which greatly improves
the efficiency of protecting the rights of network in-
fringement cases.

Therefore, the author believes that in order to ef-
fectively protect the legitimate rights and interests of
the right holder and reduce the litigation burden of
the right holder, the new network service provider
can be required to disclose the information of the spe-
cific developer of the infringement nested program
when necessary, so that the right holder can skip the
intermediary and directly face off with the specific
developer of the small program, which is conducive
to the rapid settlement of disputes, greatly improve
the efficiency of rights protection, and prevent the
expansion of damage consequences.

Conclusion

With the rapid development of Internet technology
and network service industry, the technologies and
ways of information network communication and
network service are also new, and the infringement
styles are also diversified, which brings a severe test
to how to use network infringement rules in judicial
practice. The understanding and application of legal
rules cannot be divorced from the practical judicial

'7 See: Yang Li-Xing. Intellectual Property Tort Liability Rules in the Field of E-Commerce [J] // Modern Law Science.

2019 [4]. P. 78.

'8 See: Feng Xiao-Qing. Value Composition of Intellectual Property [J] // China Legal Science. 2007 [1]. P. 70.
% Bi Wen-Xuan. Qualitative and Liability Construction of New Network Service Providers — Also commented on the case
of Alibaba Cloud Server [J] // Electronics Intellectual Property. 2020 [2]. P. 85.
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practice. In the face of the technical characteristics
of the rapid innovation and development of network
technology and the iterative upgrading, the practice
should sort out the new network service infringement
dispute cases in detail, pay attention to the hierarchi-
cal order of special law and general law in the appli-
cation of law, and clarify the internal logic and legal
application relationship between priority application
and supplementary application.

With the progress of China’s legislative technolo-
gy, the «Notice-and-Takedown» rule in the «Regula-
tions on the Protection of Information Network Com-
munication» has also gradually developed, which is
reflected in the «notice and take necessary measures»
rule stipulated in the relevant provisions of the «Tort
Liability Law» and the «E-commerce Law». «Network
service provider» has been listed as the eligible sub-
ject of Article 36 of the Tort Liability Law, and the
new network service provider can «notify and take
necessary measures» to avoid the risk of tort liability.
In addition to «notification transfer», the Tort Liability

Law has also made corresponding flexible expansion
in the scope of necessary measures.

This is more conducive to the flexible application
of the «Notice-and-Takedown» rule, so that the net-
work service industry can develop in a more stable
and orderly way. At the same time, judicial practice
should also consider the specific behavior of the new
Internet service providers, the characteristics of the
new infringement and the necessary measures adapt-
ed to the new Internet service providers themselves,
combined with the role of law in adjusting social
relations and the characteristics of network infringe-
ment disputes, and consider the need for balance of
interests of all parties on the basis of appropriate
legal interpretation and proportionality principle.
And then reasonably apply the «Notice-and-Take-
down» rule, so that the network service providers can
smoothly enter the harbor to avoid the risk of net-
work infringement liability, and promote the healthy,
orderly and long-term development of the network
service industry.
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AnHomauus. B cmamue ucciedyromest 80npocut penpodyKmueHbLX MexHo02Ull KaK Ha HAYUOHAb-
HOM, MAK U HA MeXOYHAPOOHOM YPO8He; NO3UMUBHble U He2AMUBHble ACNeKMbl 0esAmebHOCMU 8
daHHoll chepe. ONUCHIBAIOMCS PA3UUHBLE 02PAHUYEHUS 8 paccmampusaemoll cepe (Hanpumep,
8b100p NoNa), Gakmopsl, AUSIOUIUE HA KAUECTB0, YPOBeHb 300P08bSL U NPOOOSNCUMENLHOCHTb HCUSHU
yesnogexa. Ommeuaemcs 603MONCHOCMb peKOHPUYpayuu MpadulUOHHbLIX POOCMB8EHHbLIX NO3ULUL 8
X00e 6UOMeXHON02UUEeCKU 0NOCPe008AHH020 OemoposcdeHusl. IIpediazaromest 603MOXCHbLe, C MOUKU
3peHuUsl asmopa, peuleHusl, 8 MoM Uucie 3aKoHo0amesbHble, CNOCOOHble MPAHCHOPMUPOBAMB PAC-
CMampueaemyio cCumyayuro 8 NO3UMuUBHYH CopoHY.

Knioueeste cnosa: iemanbHocms, penpodyKmuegHble mexHO02UL, PenpodyKMmueHble Npasd, Kpuo-
KOHcepaayus IM6puUoHo8, 2amem, nepeHoc IMOPUOHO8, 8pavebHAst matiHd.

Abstract. The article examines the issues of reproductive technologies, both at the national and inter-
national level; positive and negative aspects of activities in this area. Various limitations in the field
under consideration (for example, the choice of gender), factors affecting the quality, level of health
and life expectancy of a person are considered. The possibility of reconfiguration of traditional kinship
positions in the course of biotechnologically mediated childbearing is noted. From the authors’ point
of view, possible solutions are proposed, including legislative ones that can transform the situation
under consideration in a positive way.

Keywords: mortality, reproductive technologies, reproductive rights, embryo cryopreservation, gam-
etes, embryo transfer, medical secrecy.
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CyporaTHoe MaTepUHCTBO: MUPOBOJA OMbIT U NPAKTXKa NPaBOBOrO PerynupoBaHma

KaK u mobas chepa obIecTBEHHOM KU3HHU, CYP-

poraTHOe MaTEPUHCTBO JODKHO OBITh 3aKOHO-

ZlaTeJIbHO yperyaupoBaHo. CerogHs cypporaTtHoe

MaTepHUHCTBO IIPUMeHsIeTCs Ha OCHOBE JIoroBoOpa

CyppOTaTHOT'O MaTepUHCTBA. YCJIYTOM CypporaTHOM

MaTepUu MOKeT BOCIIO/Ib30BaThCs TOIBKO JKEHIIMHA,

ZUIsT KOTOPOIi BHIHAIITMBAHUE U POXKAeHUe pebeHka

10 MEAUIMHCKUM TTOKa3aHUAM GU3HNOIOTUIECKU

HEBO3MOXXHBI JINOO CBA3aHbI C PUCKOM JIJIST €€ KU3HU

u (W) )XU3HU ee pebeHKa. /i OIUIOJOTBOPEHUS

SAUIEKIETKY TeHeTUIeCKO MaTepH MOTYT OBITh C-

TMOJTb30BaHKI CIIEPMATO30U/IbI €€ CYIIpyTa JIOO0 J10-

HOPCKWUE CIIEPMATO30U/bI (B OTHONIEHUY MAIUEHTKH,

He cocTosIel B 6pake, — TONBKO CITIEPMATO30U/IbI

aHOHHUMHOT'O IOHOPA).

1 o100 TBOPEHMA JOHOPCKON AWIeKIeTKU
MOTYT ObITh UCIIONb30BaHbI TOJBKO CITEPMAaTO30U/IbI
CyTpyTa *KeHIIINHBI, BOCIIO/Ib30BaBIIIelics J0HOPCKOM
SUTIeKIeTKON. [lepeyeHb MEMITMHCKIX MTOKa3aHUH U
MeIUIIMHCKUX MPOTHUBOIIOKa3aHUM K CyppPOraTHOMY
MaTEPUHCTBY, TTOPS/IOK IIPOBEEHUS MEIUIIMTHCKOTO
OCMOTpa CypporaTHOM MaTepH, reHeTU4eCcKol MaTe-
U WY KeHIIUHEI, BOCIIOJIb30BaBIIIelics JOHOPCKOH
ANUIEKIETKOU, a TaKXKe CyIpyroB reHeTU4ecKou Ma-
TEPU WU KEHIIWHBI, BOCIIOIb30BaBIIENCA JOHOP-
CKOU INIeKJIeTKOH, onpeeatoTces MUHUCTepCTBOM
37lpaBOOXpPaHEHUs.

JloroBop cypporaTHOTO MaTepUHCTBA 3aKJIi04a-
eTcs MeX/y CypporaTHOM MaTepbio U reHeTUYeCcKOoU
MaTepblo WU KeHIIUHOMN, BOCIIOIb30BaBIIeHCs J10-
HOPCKOMU fANIIeKJIeTKON, B MUCbMeHHOU popMe U
MOZJIEXKUT HOTapUaJbHOMY yZIOCTOBepeHUIo. Jlua,
cocTostIre B 6pake, 3aKII0YaIOT JOTOBOP CyppoTaT-
HOT'0 MaTepPUHCTBA C MUCbMEHHOI'0 COIVIaCUs CBOUX
cynpyroB. CyliecTBEeHHbBIMU YCJIOBUAMMU JOTOBOpa
CyppOTaTHOT'O MaTepUHCTBA SBJIAIOTCA:

— OKasaHue OJHOM >KeHII[MHOH (cypporaTHoi Mare-
PbIO) APYTOM XeHIuHe (TeHeTUYeCKOl MaTepu
WIU *KeHIIVHe, BOCIO0Jb30BaBIIelica JOHOPCKOM
AUTIEKIeTKOMN) YCIYyTH 110 BRIHAIIMBAHUIO U PO-
KaeHuto pebeHka (geTeit), 3a4yaToro (3aYaThix)
C yJyacTueM sHIeKIeTKU (AHIeKIeTOK), U3bITON
(M3BATHIX) U3 OpraHKU3Ma reHeTUYeCKON MaTepy,
WU JOHOPCKOM AIeKIeTKY (AMIeKIeToK);

— KOJIMYECTBO SMOPHOHOB, KOTOPHIE OyAyT IEpeHe-
CEHBbI B MATKy CyppOTaTHON MaTepu;

— yKasaHue opraHusaiuu (opraHusaliuii) 3apaso-
OXpaHeHUs, B KOTOPOH (KOTOPHIX) OYyZAyT IpOUC-
XOZUTDb COeIMHeHMe criepMaTo3ou/a (crepmaro-
30M/I0B) U ANUIIEKJIeTKH (ANIEKIeTOK), U3bATOMN
(M3BATHIX) U3 OpraHKU3Ma reHeTUYeCKON MaTepy,
WIU JOHOPCKOH fAlLleKIeTKU (Ai1leKIeToK), Ie-
PEeHOC JaHHOTO 3MOpHOHA (3MOPHOHOB) B MATKy
cypporaTHO# MaTepu, HabIo/ieHue 3a TeUeHUeM
ee OepeMeHHOCTH U POZBI;

— 00513aHHOCTh CyppOTaTHOM MaTepy BHITIOTHATD
BCe Ipe/NMCcaHusd jeqallero Bpaya u npe/cras-
JIATh TEHETUYECKON MaTePU WU XKEHIITUHE, BOC-
MI0JTb30BaBIIIelics JOHOPCKOM AUIeKIeTKOM, U ee

CyTmpyry HHGOPMAIIHIO O COCTOSHUU CBOETO 3/10-
DPOBBSI U COCTOSTHUU 3/I0POBbST BEHIHAIIIMBAEMOTO
pebenika (geTeit);

— MEeCTO IPOXXUBAHUA CyppOTaTHOM MaTepH B Iie-
pYoJ BHIHAIMBAHUS pebenka (1eTeit);

— 06513aHHOCTB CyppOTraTHOM MaTepH repeiaTh Te-
HeTHUYeCKON MaTepy WY KeHIIINHe, BOCII0JIb30-
BaBIIIecs JOHOPCKOM sIiIieKIeTKoM, peberka (1e-
Teli) mmoce ero (Mx) poXkJeHUs U CPOK, B TedeHNe
KOTOPOTO /IOJKHA OBITh IPOM3BeleHa YKa3aHHas
nepezauya;

— 0653aHHOCTh TeHEeTUYECKO MaTepPH WK JKEHIIIU-
HBI, BOCIIOJIb30BaBIIIecs JOHOPCKOU A1leKIeT-
KOH, IPUHATD OT CyppOraTHON MaTepy pebeHKa
(meTeii) mocye ero (UX) poX/AeHUS U CPOK, B Te-
YyeHUe KOTOPOTO J0/KEH ObITh IPUHAT pebeHoK
(metn);

— CTOUMOCTbD yCJIYyTH, OKa3blBaeMOl CypporaTHON
MaTepbio 110 JOTOBOPY CYppPOraTHOT'O MaTepUH-
cTBa (3a UCKJIIOYEHMEM CTydaeB, KOTZja OTOBOP
CyppOraTHOTO MaTEPUHCTBA 3aK/II0ueH Ha 6e3B03-
Me3JHOM OCHOBE);

— TIOPsAZ0K BO3MeEII[eHUS PAaCcX0/i0B Ha MeAUIIMHCKOe
obcykuBaHue, TUTaHKe, TPOXKUBaHKE CypporaT-
HOI MaTepu B ITePUOJ, BEIHANIUBAHUSA, POZIOB U B
MIOCIEPOZ0BOM ITEPUO,

JloTOBOp CyppOraTHOT'O MaTePUHCTBA MOXKET
OBITh 3aKJ/IIOUeH Ha 6€3B03Me3/[HOI OCHOBE B CITy-
yaax, KoTZa cypporaTHas MaTh fBJISeTCA POACTBEH-
HUIeH TeHETUYECKON MaTepy WIN KEeHIIWHEI, BOC-
TOJTb30BaBIIelcs JOHOPCKOH ANIIEKIETKOIM, 160
POACTBEHHUIlEHN cylpyra reHeTU4ecKol MaTepy Win
>KEHIIIUHBI, BOCIIO/Nb30BaBIIeiica JOHOPCKOH slilie-
KJIETKOM.

CypporaTHoii MaTepbio MOXKeT OBITh JKeHIIMHA
B Bo3pacte ot 20 zo 35 seT, cocTosimas B 6pake u
uMelolas pebeHka, eciu nHble TpeboBaHUsA K ee
BO3pACTy U ceMeHHOMY II0JI0KEeHUIO He yCTaHOBJIe-
HBI 3aKOHOM O BCIIOMOTaTETbHBIX PENTPOAYKTUBHBIX
TexHosioruax (BPT), He uMmeronas MeJUIIMHCKUX
MIPOTUBOIIOKa3aHUM K CyppOoraTHOMy MaTepUHCTRY,
KOTOpas Ha MOMEHT 3aKJII0UeHHUs I0roBopa Cyppo-
raTHOTO MaTepPUHCTBA: He IIpHU3HaBaiach CyIOM He-
ZleecTiocoOHO WM OTpaHUYEeHHO /IeeCIOCOOHOMH;
He JINIIajgach CyZ0M POAUTETHCKUX TIPaB U He ObUTa
orpaHMYeHa B HUX; HE OTCTpaHAIach OT 06s3aHHO-
cTell OlleKyHa, IIOMleunTe I 3a HeHa iexxalllee BhI-
TTOJTHEHWE BO3JIOXKEHHBIX Ha Hee 06s3aHHOCTEH; He
SIBJISIETCS OBIBITUM YCBIHOBUTEJIEM (YIOUEPUTETIEM),
ecJiv yChIHOBJIeHMe (yZouepeHre) OTMEeHEHO CyZoM
TI0 ee BMHe; He OCyXJaJlach 3a COBepIIeHHe TSHKKOTO,
0060 TAKKOTO TIPECTYIUIEHUS TIPOTUB YeJIOBEKa;
He SIBJIIeTCS NI0ZI03peBaeMO WM OOBUHAEMOH 110
YTOJIOBHOMY JIEJTy.

CypporaTHoii MaTepbio MOXKeT OBITh JKeHIIMHA
B Bo3pacte oT 20 0 49 jieT IIpu yCJI0BUH, YTO OHA
ABJISIETCA: POACTBEHHUIIEN reHeTUUeCKON MaTepu
WJIH JKeHIIUHBI, BOCTIOJIb30BaBIIecs JOHOPCKOM -
IIEKIETKOM, 1160 POACTBEHHUIIEH CyTIpyTa reHeTHnve-
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CKOY MaTepyl WIH CyIIpyTa *KeHIINHEI, BOCIIOIb30BaB-
melca JOHOPCKOU ANIIeKJIeTKON, a TakKe COCTOUT
B Opake U UMeeT HeCOBepPIUIEHHOJIETHETO pebeHKa;
POZACTBeHHUILIeH reHeTHIeCKON MaTepy WIX JKeHIIIH-
HBI, BOCII0/Ib30BaBIIeNCcs IOHOPCKOM AUIeKIeTKOM,
7160 POACTBEHHHUIIEH CYTIpyTa reHeTUYeCKOH MaTepy
WM CYIIPyTa JKeHIIWHBI, BOCIIO/Ib30BaBLIeNCs] ZOHOD-

CKOU SHIIeKIeTKOM, a TakKe UMeeT COBepIlIeHHOJIeT-

Hero pe6eHKa U He UMeEeT HECOBEPIIEHHOJIETHETO

pebenka.

CypporaTtHas MaTb He MOXeT OJJHOBpeMeHHO
OBITH IOHOPOM SHUTIEKIETKY (AHUIEeKIETOK) B OTHO-
IIEHWH KeHIIWHBI, 3aKJII0OYUBIIEH ¢ HEH ZOTOBOP
cypporaTtHoro MmaTtepuHcTBa. CypporaTHas MaTh
umeem npaso:

— Ha obecrieueHue yCI0BUH, HEOOXOAMMBIX IS TIPO-
JKUBAHUA,

— obecrieyeHue yCI0BUH, HEOOXOAUMBIX /I BBIHA-
myBaHUsA pebeHKa (geTeil);

— OKasaHue yCIyT 110 IOTOBOPY CypporaTHOro Ma-
TepUHCTBa Ha BO3Me3HOU OCHOBE, a B C/Iy4asx,
IIpeZyCMOTPEHHBIX 3aKoHOM 0 BPT, — 1 Ha 6e3-
BO3Me3/IHOI OCHOBE;

— BO3MellleHHe PacXooB Ha MEUIIMHCKOe 00CITy-
JKUBaHUE, TUTAaHUE, TPOKUBAHUE B TEPUOJ BHIHA-
IIMBAHUA, POAOB U B IIOCIEPOAOBOM ITepH0/, eClIu
HHOEe He NIPeAyCMOTPEHO JI0TOBOPOM CyppOTraTHO-
r'o MaTEPUHCTBA;

— TocyZapCcTBeHHBIE TTOCOOMSA, Ha3HaYaeMble B CO-
OTBETCTBHUU C 3aKOHOZATEIbCTBOM;

— WHBIE [IPaBa, IpeZyCMOTPeHHbIE IOTOBOPOM CYp-
pOraTHOT'O MaTepHHCTBA.

CypporarHas MaTh 0053aHa:

— IIpeJCTaBUTh XKeHIVHe, 3aKII0YNBIIeH ¢ Hell 10-
TrOBOP CyppOraTHOTO MaTePUHCTBA, U ee CYTIpYTyY
rH}pOpMAaLUIO O pe3yIbTaTaXx MeAUIHCKOTO OC-
MOTpa, a TaKKe HHOPMALHIO O COCTOSTHUU 3/]0-
POBBsI CBOET0 pebeHKa;

— IIPOXOAUTH MEJUITMHCKUI OCMOTP B CPOKH, OIIpe-
JleJIeHHBIE JIeYaliiM BpaioM;

— BBINIOJTHATH BCE IPEAIMCAHNA JIeJalllero Bpadya
Y IIPeJICTaBJIATh XKEHIIMHE, 3aKII0YNBIIeH ¢ Heil
ZIOTOBOP CyppOraTHOI'O MaTepPUHCTBA, U ee CyIpy-
Iy “THOOPMAIUIO O COCTOSTHUY CBOETO 3/I0POBbSA 1
COCTOSTHUM 3/J0POBbBSI BEIHAIIBAEMOT'0 peGeHKa
(meTetn);

— IlepeZaTh XXeHIUHe, 3aKII0YUBIIel ¢ Hell f0-
TrOBOP CyppOTaTHOTO MaTEPUHCTBA, pebeHKa
(zeTeii) moce ero (Mx) poXkAeHUA B CPOK, NIpeJ-
YCMOTPEHHEIH OrOBOPOM CyppOTaTHOTO MaTe-
PUHCTBA;

— XpaHUThH B TaliHe CBeJIeHU: O 3aKII0YeHUH J0-
roBOpa CypporaTHOro MaTepUHCTBA U O JINIAX,
3aKJIFOYMBIINX TAKOH JOTOBOD;

— BBITIOJIHATD WHbIE 003aHHOCTH, TIPEYCMOTPEH-
HBIE JIOTOBOPOM CypPpPOTaTHOTO MaTepPUHCTBaA.
Heo6X0oAUMBIM yCJIOBHEM TTPUMEHEHUA UCKYC-

cmaenHotl uHcemunauuu (MH) siBisieTcs MUCbMeHHOe

3agBJjieHNe MalueHTKU (ec/iu manyeHTKa COCTOUT B

O6pake, Tak)Xe MICbMEHHOE COIVIaCHe ee CyIpyTa).

Jns IM1 MOTYT OBITB UCIIOB30BaHbI CIIEPMATO30M/IbI

CyIlpyra NalWeHTKU WIK JOHOPCKUE CIIepMaTO301/ bl

(B OTHOIIIEHWY TTATIMEHTKU, He COCTOsAIIel B 6pa-

Ke, — TOJIbKO CIIepMaTO30U/[bl aHOHUMHOTO ZIOHOPA).
CriepMaTO30HU/IbI CyTIpyTa MaIlfueHTKH MOTYT ObITh

HCIIOb30BaHbl 6€3 UX KPUOKOHCEPBAIIUY U TTPOXOXK-

JleHNA KapaHTUHHOTO Iteproza. [Ipu M nmauueHTka,

cocTosIas B 6pake, MOKeT UCII0Ib30BaTh AOHOD-

CKHe CIIepMaTO30M/bl JINILb B TOM CJIy4dae, eCyIu CIep-

MaTO30U/IBI €€ CYTIpyTa He MOTYT ObITh UCTIOh30Ba-

HBI [10 COCTOSHUIO €r'0 PENPOAYKTUBHOTO 30POBbA.

OpraHusanuu 3paBoOXpaHeHNs BIIpaBe B OPAJKE,

oIlpeZieJIeHHOM 3aKOHOZAATeNIbCTBOM, OCYIECTBIATh

MeXJyHapOLHOEe COTPYAHUYECTBO C OPraHU3aluAMU

WHOCTPaHHBIX I'OCYZapCTB, UMEIOIINMU PeruCTpPhI

(6amku, 6a3b1) JOHOPOB TOJOBBIX KJIETOK, B IEJIAX

WCIIOJIb30BaHUA NOJIOBHIX KJIETOK, COZepKalluxcs

B TaKuX peructpax (bankax, 6aszax), mpu mpuMeHe-

uuu BPT B Pecrrybsuke Benapych.

HapymeHnue 3akoHozaTenbcTBa 0 BPT BieueT
3a co60M OTBETCTBEHHOCTb B COOTBETCTBUMU C 3aKO-
HOJATEeJIbHBIMU aKTaMU.

BO3 TpakTyet BPT kKak cOCTOSHUE MTOJTHOTO GU-
3MYECKOT0, YMCTBEHHOTO U COITMAILHOTO 61aromoy-
YK, a He TIPOCTO OTCYTCTBUE Oose3Helt WK HeAyTOB
BO BCeX BOIIPOCAX, KaCAOUIUXCA PENPOAYKTUBHOMN
cucTeMHl, ee QyHKIMI 1 mporieccos. [Tocieanee ye-
JIOBUE ITOZ[pa3yMeBaeT IPaBO MY>XYUH U KEHIWH
6BITh MHPOPMUPOBAHHBIMY U UMETD JOCTYII K 6€3-
omnacHbIM, 3pPEeKTUBHBIM U TPUEMJIEMBIM METOIaM
IIaHUPOBAHUA CEMbH TT0 UX BBIOOPY, PaBHO KaK U K
WHBIM METOZ,aM peryJIMpoOBaHUs AETOPOXAEHUA 110
UX BBIOODY, He TPOTUBOPEYAIIUM 3aKOHY, a TaKiKe
IIpaBO UMETh JOCTYII K COOTBETCTBYIOLIUM yCJIyraM
B cdepe 0XpaHbI 3[0POBbA, KOTOPhIE TTO3BOIUIH OB
JKeHIITMHaM 6J1aromosyqyHo TIPOUTH Yepes aTam be-
PEMEHHOCTH U POZIOB U MPEOCTABUIIHN OBI CYyIIpYKe-
CKVM TIapaM HaWIy4IINH IaHC POAUTH 300P08020
maadenua'. Takum o6pasom, BPT Hamnpas/ieHsl Ha
OXpaHy U NoAZepKaHNe PelpoAyKTUBHOIO 3J0POBb
rpakJaH, C TeM YTOOBI OHU MOTJIM UMETh TeHeTrye-
CKU POZHOTO pebeHKa.

Vccnemyemble MeTOZBI PETPOAYKTUBHON MeIUITH-
HBI HOCAT BCIIOMOTaTeIbHBIN XxapakTep. ToJIKOBBIH
CJIOBAPb PYCCKOTO A3bIKA OIIPEZEAET CJI0BO «BCIIOMO-
raTeJbHbIA» KaK «I10AICOOHBIMN, AOTIOIHUTENbHbIN»?,
YTO JiejlaeT aKLeHT Ha UCKII0YUTEIbHOCTH IIpUMe-
HEHUS TOJOOHBIX METO/IOB, UX IOTIOTHUTETHHOM IO

' Joknag MexayHapofiHo# KoHdbepeHUuu no HapogoHaceneHuio u passutuio (Kamp, 5—13 cent. 1994 r.) // URL: http://
www.unfpa.org/sites/default/files/pub-pdf/icpd_rus.pdf (nata obpawiennsa: 17.04.2022).
2 URL: http://www.ozhegov.org/ words/4413.shtml (gaTta o6pawieHnsa: 02.05.2022).
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CyporaTHoe MaTepUHCTBO: MUPOBOJA OMbIT U NPAKTXKa NPaBOBOrO PerynupoBaHma

OTHOLIEHUIO K IIPOLIECCY €CTECTBEHHOI'O 3a4aTusd U
(um) poxzieHus pebeHKa XapaKTepe, T.e. UCIOIb30-
BaHUU B CJIyyae HaJIMYus pobieMsl 6ecruioaus. BO3
TPAKTyeT OecIuIoziie KaK HeCIIOCOOHOCTD CEKCYaIbHO
aKTHBHOM, He UCIIOJb3YIOoNIel KOHTpalleNIIuIo aphl
3ayaTh peGeHKa B TeUeHHUE OIHOTO roza’. B KoHIe
2016 r. B CMU nosiBwiach uHGOPMAIHSA O BO3MOXK-
HOM BHECEHUHU M3MeHeHUH B JaHHOe OollpefiesieHUe:
6eCIUIOZHBIMY TIpeJJIaraloT IPU3HABaTh TaKXKe TeX,
y KOT'O HeT CeKCya bHBbIX OTHOIIEHUH WY TapTHepa,
C KOTOPBIM MOYKHO 3aBeCTH peGeHka’.

TakuM 06pa3oM, JUI0 BIPABe PACCUUTHIBATH HA
NIPOJIOJDKEHUE CBOETO PO/ HE3aBUCUMO OT TOI'O, €CTh
Y HEero napTHep WU HeT. B ¢BA3U € 3TUM HEIUIOXO
ObLTO ObI BHECTH COOTBETCTBYIOIINE KOPPEKTHUBBI KaK
Ha MEeXAyHapOAHOM, TaK U Ha HAIJOHAIbHOM YPOB-
Hax. Cennudeckrii xapakrep MeToz0B BPT nposs-
JiAeTcA B X BCIIOMOTATeIbHOM POJIY 110 OTHOILIEHUIO
K IIpolIieccy He TOJAbKO 3a4aTHA U (WIN) POKAeHUS
pebeHka (T.e. B MEJUIIMHCKOH COCTABIIAIOIIE), HO
¥ 06peTeHusa TUIOM (JIUIaMu), TPUOETrHYBITUM
(mpubernyBmumMu) K MeToziaM BPT, poauTeThCcKUX
IpaB U 00SI3aHHOCTEH.

ITo o61IeMy paBWIy TPABOOTHOIIEHUS MEXIY
POAUTENIAMU U JIETBMU OCHOBBIBAIOTCS Ha IIPOUC-
X0XZleHnu pebeHka. Ecii npu ecTeCTBEHHOM PO-
YKJEHUY OCHOBAHUEM /i1 0OpPEeTEeHUs TPaBOBOTO
CTaTyca POAUTEJIS CIIYKUT caM (GaKT IOSABIeHUA Ha
cBeT pebeHKa, TO B OTHOIIEHUAX B cdhepe MprUMeHe-
Hua BPT (B yacTHOCTH, KOIZa ellle OfHUM Cy6’LEKTOM
BBICTYIIAET TPEThE JIUI0 — CypporaTHas MaTh JIU60
ZIOHOp TeHeTUYeCKOI'o MaTepHasia) UCIOIb3yI0TCA
npaBoBble GUKINN’.

C MoMeHTa poxx/ieHus pebeHKa MOXKET BO3HUK-
HyTb CUTyalysd IPaBOBOM HeoIpeieIeHHOCTH: KTO
IIpU3HAETCs OTI[OM M MaTepbio pebeHKa, KaKue Ipa-
Ba 1 003aHHOCTH POAUTENN U pebGEHOK UMEIOT 110
OTHOIIIEHUIO APYT K ApyTy? Bemopycckuii 3aKoHO-
JiaTesb B OTHOLIEHUAX B cdepe cypporaTHOro Mare-
PUHCTBA UCXOAUT U3 TOTO, YTO MaTePbIo pebeHKa,
POKJEHHOT'0 CypporaTHOM MaTephbio, IpU3HaeTCa
YKeHIIMHA, 3aK/II0UMBIIad C IocaeJHel J0r0BOP Cyp-
pOoraTHOI0O MaTEepPUHCTBA; B CBOIO 04Yepe/ib, OTLIOM
pebeHKa, pOXKAEHHOTO CyppOraTHOMN MaTepbio, IPU-
3HaeTcs CyNpYT JKeHIIWHBI, 3aKII0YUBIIEHN C Cyppo-
raTHOU MaTepblo JOTOBOP CyppOraTHOI'O MaTepHH-

ctBa (4. 5 cT. 52 Kozmekca Pecriy6iuku Benapych o
6pake u cembe (zanee — KoBC))°®.

I[Ipu poxxgeHUU pebeHKa, 3a4aTOro C IIOMOIIBI0
reHeTUYeCKOro MaTepuasia IOHOPa, YCTaHOBJIEHUE
MaTepUHCTBA U OTLIOBCTBA IIPOUCXOAUT UHAYE: KEH-
IIMHA, poAUBIIaA pebeHKa, 3a4aTOro U3 AHIIeKIeTKA
ZpyTOH *KeHIIWHEL, IPU3HaeTCA ero MaTephblo (3a uc-
KJII0YeHHeM CIydaeB CypporaTHOrO MaTepHUHCTBA);
OTIIOM pebeHKa MPU3HAETCSA CYIPYT JKEeHIIUHBIL, 1aB-
M CBOe coIiacue Ha IpUMeHeHMe K Hell MeTOZ0B
BPT (4. 1, 4 ct. 52 KoBCQ).

Takum 06pa3oM, B OT/INYHE OT POXK/AEHUS pebeH-
Ka €CTeCTBEHHBIM IIyTeM /I Ha/leJIeH!d JIULa CTa-
TYCOM POZHWTEJIS B OTHOIIEHUAX B cdpepe cypporaTHo-
ro MaTEPUHCTBA OZHOTO aKTa poXKAeHUs pebeHKa
HeZIOCTAaTOYHO: BHIHAIIMBAET U POKaeT pebeHKa
cypporarHas MaTh, OJHAKO I0OpUANYECKUX IIpaB Ha
Hero oHa He uMeeT. [Toaxoz 6eI0pyCcCcKOro 3aKOHO-
JiaTesid B JAHHOM BOIIPOCE 3HAYUTEIbHO OTJINYAETCA
OT UHBIX B3IVIA/I0B, 3aKPEIUIAIINX IIPE3YMIILUIO
MaTEePHUHCTBA KEHITUHBI, pOAUBIIEH pebeHKa, CO-
IJIaCHO KOTOPOMY AJIf ITOJy4eHUA cTaTyca pojuTeneit
MIOTEHI[UATbHBIM POAUTENIM HEOOXOAMMO coriacue
Ha 3TO CyppOraTHOW MaTepu’ .

[Ton06GHBIN TTOAXO0/ IPECTABISAETCA HaM BechMa
CIIOPHBIM, IIOCKOJIBKY B 3TOM CJIy4de OTCYyTCTBYyeT
3alIUIIEHHOCTD IIPAB CYIIPYr'OB, BOCIIOIb30BaABIINXCA
yCIyraMu CypporaTHOM MaTepH, YTO IIPOTHUBOPEUUT
caMoM CyTH U IIpefHa3HaYeHHUIO JaHHOI'0 MeToja
BPT. Ha nopsziok o6peTeHs pOAUTEIbCKUX IIPaB
1 0613aHHOCTEN B pacCMaTPUBAEMBIX OTHOILIEHU-
AX He BAUAET U TO, KTO IpeJj0OCTaBW/I r'eHeTU4eCKUN
MaTepHas: IpU POXKAEeHUH peGeHKa C UCIOIb30Ba-
HUEeM JIOHOPCKOU STHIEKJIETKY JINOO0 CIIEPMBI IOHOP
reHeTUYeCKOro MaTepuasia He BIIpaBe IIPETeH/I0BAaTh
Ha [IpU3HaHUe ero (ee) poAuTeneM poXXJeHHOIO pe-
6enka (4. 2 ct. 52 KoBC).

ITonaraem, 4To JIOTUKA 3aKOHOJATENA B IIPABO-
BOM PeryJIMpOBaHNHU JaHHBIX BOIIPOCOB CBOAUTCS
K MaKCHMaJbHOMY COOJTIOZIEHUIO MTHTEPECOB TEX JIHII,
KOTOPBIE XKeNAI0T CTaTh POAUTEIAMY, & He BCTYIIAIOT
B IpaBOOTHoOIIEeHUA B chepe npuMeHeHusa BPT no
VHBIM NIPUYUHAM (CTpEMJIEHHE TOMOYb Oe37eTHOM
rape poAuTh pebeHKa, IIONTyIUTh JeHEeXKHOe BO3HA-
rpak/ieHye 3a MoJo6HYyI0 MOMOIIb U T.Z.). Hammuue
3a60JIeBaHUH, BJIEKYIHX 32 CO60M HEBO3MOXKHOCTh

3 Cnosapb TEPMUHOB BCMOMOraTeNbHbIX PENpPOAyKTUBHbIX TexHonorui (BPT), 2009 r. // URL: http://www.who.int/
reproductivehealth/publications/infertility/art_terminology2_ru.pdf?ua=1 (gaTa obpawenus: 07.05.2022).

“ Bodkin H. Single men will get the right to start a family under new definition of infertility // URL: http://www.telegraph.
co.uk/news/2016/10/19/single-men-will-get-the-right-to-start-a-family-under-new-defini/ (nata o6pawerusa:

25.05.2022).

S IOpawesuny H. M., UnbuHa E. B. CeMeliHo-npaBoBble GUKLWUK, pernaMeHTUpYIoLLMe UCNONb30BaHUE PenpoayKTUBHbBIX
TexHonorui B Pecnybnuke Benapycb, Poccuiickoin ®egepaumu u Pecnybnnke Kasaxcrax // CMNC «KoHcynstantnoc».

¢ Kopekc Pecnybnuku Benapych o 6pake v cembe ot 09.07.1999 N¢ 278-3 c uamM. u gon. // URL: https://etalonline.by/
document/?regnum=hk9900278 (naTa obpauenus: 02.05.2022).

7 CM., HanpuMep: CemeitHblit kopekc Poccuitckon ®egepauum ot 29.12.1995 N2 223-03 // CMC «KoHcynstanTMntocs ;
Journal of the Belarusian State University. Law. 2017. No. 3. P. 52—59.
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CaMOCTOATENBHOTO 3a4aThs U (WIN) POXKIEHU 370-
poBoro pebeHKa, CyllecTBOBaHNE F'eHeTUYeCKUX Ha-
PYIIeHUH y JIUII, o6palaiomuxcs 3a IpuMeHeHeM
BPT, a TakKe >KeJlaHUE TIOBBICUTD 3P PEKTUBHOCTH
NIPUMEHAEMBIX METOZ0B IIPeJOINpeesIAI0T IoABIIe-
HMe HOBBIX BU/IOB BCIIOMOTATeIbHON PENTPOAYKIIUM.

B muposotl npakmuke UCIONb3yeTcs 6osiee decs-
mu pa3nugHbIX 8udo8 BPT: DKO u nociesyromuii
mepeHoc SMOpPUOHA B TTOJIOCTh MAaTKU; UHBEKITUA
cliepMaTo30ouza B [UTOIUIa3My ooLuTa (Janee —
WKCH); pacceyeHrie 060I09KY IMOPUOHA (XETIMHT);
KPUOKOHCEPBAIIUS CITIEPMBI, OOIIUTOB ¥ SMOPUOHOB,
TKaHU ANYHUKA; JOHOPCTBO CIIEPMBI, OOLIUTOB U 3M-
O6pHOHOB; CyppOraTHOE MaTePUHCTBO; TIPEeAUMILIaH-
TallMOHHAA reHeTU4YecKas JUarHoCTUKa; IoIydeHue
criepMmaTto3onzoB ana MKCH; nckyccTBeHHas NHCe-
MUHAIMA 060TaIleHHOM ClIepMOo Myka VI TOHOPa;
KJIOHAPOBaHUE.

CornacHo ct. 3 3akoHa Pb o BPT Bcriomoraresns-
HbIe PETIPOAYKTUBHBIE TEXHOIOTHUH BKJIIOYAIOT B ceOst
suib OKO, cypporaTHoe MaTeEpUHCTBO U UCKYC-
CTBEHHYIO MHCEMUHaNVI0. AHAIN3 yCIIyT, OKa3bIBa-
€MBIX LIeHTPaMU BCIIOMOTaTeIbHOMN pelpoAyKTUBHOMN
MeaunuHbl Peciy6ivku Besapych, TO3BOJISET cie-
JIaTh BBIBOJ, O IPUMEHEHUH B Halllel CTpaHe U MHBIX
BUZOB BPT, HECMOTps Ha OTCYTCTBUE UX IIPABOBOI'0O
perynupoBanus (UKCU, xeryunr u zap.)°.

Poccutickuit 3aKoHOZaTeNb B IpUKa3e MuHUCTep-
cTBa 3ApaBooxpaHenusa PO ot 30.08.2012 N2 1071
«O mopAZKe UCIOJIb30BaHUA BCIIOMOTaTe/IbHEBIX pe-
MIPOAYKTUBHBIX TEXHOJIOTUHN, IPOTUBOIIOKA3aHUAX U
OrpaHMYEHUAX K UX IpUMeHeHUo» K BPT, momumMmo
Ha3BaHHBIX B 0€JIOPYCCKOM 3aKOHOZAATETbCTBE, OT-
Hocut Takke KCH (mpu Haiu4uu mokasaHuit —
XeTYUHT), KPUOKOHCEPBAILINIO MTOJIOBHIX KJIETOK,
TKaHel penpoAyKTUBHBIX OPTaHOB U SMOPHOHOB,
TPaHCIIOPTUPOBKY IIOJIOBBIX KJIETOK U (MJIM) TKaHel
PEIPOAyKTUBHBIX OPIaHOB’.

B npukase MuHucTepcTBa 3[paBOOXpPaHEHUA
Poccutickoii ®egepanuu ot 31.07.2020 N2 8031
«[TopsAZOK MCIIOJIb30BaHUA BCIOMOTraTeIbHEBIX pe-
MPOAYKTUBHBIX TEXHOJIOTHH, TPOTUBOIIOKA3aHUS U
OrpaHMYeHMs K UX IIPUMEHEHHIO»'® ycTaHaBI1Ba-
I0TCA NpaBWia UCIoAb30BaHuA BPT Ha Tepputopun
Poccuiickoit Penepaliny, a Takke IPOTUBOIIOKA3a-
HUA U OTpaHUYeHUA K NpuMeHeHuo. [losacHAeTcs,
uyTo BPT mipezcTaBadnT cOo00M MEeTOZBI JIeUeHUA
GecIIoAus, py TPUMeHEeHUN KOTOPHIX OTAeTbHbIE
WJTU BCE DTATIBI 3a4aTUA U PAaHHETO Pa3BUTHS 3MOPU-
OHOB OCYIIECTBJIAITCA BHE MATEPUHCKOI'O OPraHU3-
Ma (B TOM YHUCJIE C UCIIOIb30BaHMEM JJOHOPCKUX U
(M1) KPUOKOHCEPBUPOBAHHBIX MOJIOBHIX KJIETOK,
TKaHel penpoAyKTUBHBIX OPTaHOB U SMOPHUOHOB,

a TakXXe CypporaTHOr'o MaTepuHcTBa). MeauiuH-
CKas OMOIIb C UcIoab3oBaHnrueM BPT oka3biBaeTcs
B paMKax IepBUYHOM ClleliMaJIn3upOBaHHOMN Meau-
KO-CaHUTapHOM NMOMOIIU U CIIeI[uaTUu3upPOBaHHON
MeZUIMHCKOM oMoy, Oka3zaHue MeJUIITHCKOMN
TIOMOIIIU ¢ ucnosnb3oBaHueM BPT npoBoauTces Ha oc-
HOBe MHPOPMHUPOBAHHOTO JOOPOBOIBHOTO COTIA-
CcUA rpaXJaHuHa WiIN ero 3aKOHHOTI'O IIpe/CTaBU-
TeJ Ha MEeAUITMHCKOE BMEIIaTETbCTBO 10 GOpME,
npefycMoTpeHHOMU npuwioxeHueM N2 13 k paccMa-
TpUBaeMoMy Ipukasy. MeauMHCKadA IIOMOIIb C UC-
nosab3oBaHueM BPT okaswiBaeTcsa MeAUITMHCKUMHU
opraHu3aluAMu (CTPYKTYPHBIMU HOApa3s/eeHu-
SIMU), UMEIOLINMU JIUIIeH3UI0 Ha OCYIleCTBIeHUe
MeAUIMHCKOU JesTebHOCTH, peycMaTpUuBaloliei
BHITTOSTHEeHUE paboT (OKa3aHUe yCIyT) 1o aKyIIepCTBY
Y TMHEKOJIOTUH (HCII0/Ib30BAHMIO BCIIOMOTaTeIbHBIX
PenpOAyKTUBHBIX TEXHOJIOTUN) B COOTBETCTBUU C
npuioxeHuaMmu N 1—3 k Hactoamemy Ilopazaxky.
MeauiiMHCKasa MOMOIIb C UCIIoJb30BaHuem MU, a
Takxke 00CIeZloBaHue YKEHIUH IS OKa3aHUA MeIU-
ITMHCKOM ITOMOIIM C UCIIob30BaHueM BPT okasbIBa-
eTcs (IIpoBOAUTCS) MEeAUIIMHCKUMU OpraHU3alUusIMU
(CTPYKTYypHBIMU NOZApa3eJeHUAMM), UMEIOUIUMU
JINLIEH3UIO Ha OCylllecTBIeHUe MeJIUIIUHCKOMH Je-
ATEJIBHOCTH, IIPEAyCMaTPUBAIOIIYIO BLIIIOJITHEHNE
paboT (okasaHue yCayT) 0 aKyIliepcTBY U TUHe-
Kosioruu (3a MCKJIIoYeHHeM HCIIoIb30BaHus BPT
U UCKYCCTBEHHOTO TTpepPhIBaHUA OepeMeHHOCTH) U
aKyIepCcTBY U TMHEKOoJoTuM (ucnoiab3oBanuto BPT).
O6cnezoBaHye MyXYUH (My*Ka, My>KYHUHBI, HE COCTO-
SIIero B 6pake ¢ JKeHIUHOI, AaBIIEro COBMECTHO
C ’KEHITUHOU MHGOPMUPOBAHHOE JOOPOBOJIBHOE
comiacve Ha MeJIUIIMHCKOe BMEIIaTeIbCTBO Ha IIPU-
MmeHeHue BPT, nposoguTca MeAUIIMHCKUMU OpraHu-
3ayAMU, UMEIOIIUMU JINIEH3UIO Ha OCYIeCTBIEHUE
MeAULIMHCKOMN eATeIbHOCTH, ITpeAyCcMaTPHUBAIOIIYIO
BHITIONTHEHME paboT (OKaszaHUe YCIyT) MO YPOIOTHH.

I[Tosaraem, 4TO B IeJISIX YCTaHOBIEHUA OoJjiee ToI-
HOT'O ¥ KOMIUIEKCHOTO PETryJIMPOBaHMA OTHOIIEHU! B
cdepe penpoAyKTUBHON MEAUITMHBI TIEPEYNCIEHHBIE
MeTO/bl BCIIOMOTaTeIbHON PeNPOAYKIIUYU JOIKHBI
perynnuposarbcs 3aKkoHoM o BPT. Meaukanusupo-
BaHHBIM XapaKTep JaHHBIX METOZOB Halllesl OTpake-
Hue B onpeZenenuu BPT. Cratba 1 3akona Pb o BPT
paccMaTpuBaeT BCIIOMOraTe/lbHble PEIPOSYKTUBHEIE
TEXHOJIOI'MM KaK MeTO/l OKa3aHMA MeUIIIMHCKOM I10-
moIu. Bmecte ¢ TeM Takoe onpeznenenue BPT nipen-
CTaBJIAETCA BECbMa IUPOKUM.

B cTaThe 1 3akoHa Pb ot 18.06.1993 N2 2435-XI1
«O 31paBoOXpaHeHUM» (Jajnee — 3aKOH O 3[paBOOX-
paHeHUM) MeAUIIUHCKas IOMOIIb OIpeZieiieTcs Kak
«KOMIUJIEKC MEIULIMHCKUX yCIyT, HallpaBJIeHHBIX Ha

8 CM.: IMbpwuo. LieHTp BCcnoMoraTensHoit penpogykumu // URL: http://www.embryo.by/ru/services/ begin/ (gaTa obpalye-
Hua: 10.05.2022) ; IKO. LienTp penpoayktsHoit MeguumHsl // URL: http://ecocenter.by (naTa obpaiierus: 10.05.2022);
Esa. Knunuka xeHckoro 3noposbs // URL: http://evaclinic.by/eco.html (gaTa obpawierus: 10.05.2022).

9 CIC «KoHcynbtanTMatoc».
10 CMNC «KoHcynbTaHTMntoC».
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COXpaHEeHMe, YKpeIUIeHHe U BOCCTAHOBJIEHUE 3/,0PO-
Bbf IIAIMIeHTa, BKIIOYAIOMINN MeJUINHCKYTO Ipodu-
JIAKTUKY, IUATrHOCTUKY, JIeUeHVe, MEJULIUHCKYIO pe-
abWINTALNIO ¥ IPOTE3UPOBAHUE, OCYIECTBIIAE MBI
MEeIUITMHCKUMY PaboTHUKaMU». [10/] MEAUTTMHCKOM
yCIyToi NOHUMAIOTCA MeAUIIMHCKOE BMellaTelIbCTBO
100 KOMIUTEKC MEAUIIMHCKUX BMEIIATETbCTB, a TaK-
’Ke UHbIe AelCTBUA, BBIIIOJIHAEMbIe IPU OKa3aHUU
MeJUIHCKOM IIOMOIIH.

Taxum 06pa3oM, HOHATHE MEAUIIHCKOW TOMOIIH
ABJIAeTCA 6oJiee MMPOKUM II0 OTHOILIEHUIO K TEPMUHY
«MeJULIMHCKNe yeayru». IlpumeHenue BPT craBut
CBOEH IIeJIbI0 MIPeo/ioeHre TPo6IeMbl 6ecIuIoAns
y nanuueHTa (manueHToB) U IIpeJycMaTpHUBaeT BhI-
TI0JIHEHUEe He TOJIBKO caMOM NPoIielyprl, HO U COILyT-
CTBYIOIIUX AeHCTBU, HAapUMep 1Mo 06CIeJ0OBaHUIO
Y OCMOTpY JIULIA, 0OpaTHUBIIErocs 3a IpUMEHEHNEM
MOZI0OHBIX METOZOB. [Toslaraem, 4To B ONpeJe/IeHuN
BPT gomxHa HaliTH OTpakeHue 1ieJib TpUMeHeH s
paccMaTpUBAEMBIX METOZOB, YTOOBI 1e GUHULIUA
HEIOCPEe/ICTBEHHO OIPaHUYMBaa KPYT CyOBEKTOB,
HMMEIOIINX ITPaBO NPUOETrHYTh K METOZaM BCIIOMO-
raTeJabHOMN PelpOoAyKIIHUH.

YkazaHue B kadecTBe 11eu BPT sieueHus bec-
IUIOJ YA NIPEJCTABIAETCA HEe COBCEM KOPPEKTHBIM.
A63ar1 7 4. 1 ct. 1 3aK0Ha 0 34paBOOXpaHEHHH OIpe-
ZieJifAeT JledeHre KaK KOMIUIEKC MEAUIIMHCKUX YCIIYT,
HalpaBJeHHBIX Ha yCTpaHeHVe 3a00/IeBaHuUsA Y 1a-
uueHTa. [IppMeHeHre MeTOZ0B BCIIOMOraTeIbHOMN
PEINPOAYKIIUY NIpeJoNpeessaeTcss HaTnInueM bec-
IUTOAWA y jiuiia (JIni), KOTOpOe MOXKeT OBITh KaK OT-
HOCUTENbHBIM (IPUYUHEI 3a60I€BaHUA MOTYT OBITh
yCTpaHeHH! TyTeM KBAJTUQUIIMPOBAHHOTO MeAUIINH-
CKOTO JIe4YeHUs), TaK U aOCOTIOTHBIM (Hanmpumep, B
cjIydae OTCYTCTBUS MaTKH, fepopMaliiu IoJ0CTH
WIN NIeWMKW MaTKU IIPYU BPOXJEeHHBIX IOPOKax pas-
BUTHSA WIU B pe3y/bTare 3a00eBaHUi U T.[., 4YTO
0OBEKTHBHO ZleJTaeT HEBO3MOXKHBIM 3a4aTHe, BhIHA-
muBaHue u (Win) poxkaeHue pebenka). [Ipumene-
Hue BPT He ycTpaHseT camy mpobyieMy 6ecIuiofns
(T.e. ecTecTBEHHOE 3ayaTye He CTaHeT peaJbHBIM),
a lelaeT BO3MOXXHBIM TIOsIBJIEHNEe pebeHKa HHBIM
myTeM (HampuMep, ¢ IOMOIIBIO YCIYT CypporaTHOMN
MaTepu). YYUTHIBAsA 3TO, OJIaraeM Iesiecoo6pa3HbIM
ompeziensTb BPT kak MeTO/ TpeoioieHrs OeCIUIoAN.

3aKOHOZATEIbCTBO 3apyOEKHBIX I'OCYZAPCTB
TaKXXe pas/indaeTca B OXBaTe 3TAlOB IIPOBEAECHUA

"

npoueayp 1o npuMeHeHuo BPT, 4To HaxoAuT oTpa-
JKEHME B CYLIECTBYIOIIUX OIIpeeIeHUAX ITOrO I10-
Harud. Tak, B Pecrry6iuke Kasaxcran u Poccuiickoit
®enepanyu sTanamu npuMeHeHusa BPT BeicTynamoT
3ayaTue U paHHee pa3BUTHE SMOPHOHa'', B TO BpeMs
KaK MoAX07 6eJI0pyCCKOTO 3aKOHOATEJS 0Ty CKa-
eT aJIbTepHATUBY. JTanaMu lipuMeHenusd BPT npu-
3HAIOTCS 3a4aTve U (WIM) pa3BUTHE SIMOPHOHA, YTO
MIpeZoCTaBisAeT 6ojiee IMUPOKUE BO3MOXKHOCTH 10
NIPUMEHEHUIO BCIIOMOTI'aTeIbHBIX PEIIPOSYKTUBHBIX
TEXHOJIOTUH BHE OpraHu3Ma JIuIa, 00paTUBIIErocs
3a npuMeHeHreM BPT. CunuraeMm nesecoobpa3HbIM
BHECTH COOTBETCTBYIOIIee USMEHEHNUE B CT. 1 3aKoHa
o BPT, usnoxus onpegeneHue BPT B ciegyromieil
pelaKuuu:

«BcriomoraresibHbIE PENIPOSYKTUBHEIE TEXHOJIO-
MU — MEeTOZbI TPeo0JIeHNs 6eCIUIOANS, TIPYU KO-
TOPBIX OTZIe/IbHBIE TMOO0 BCE dTAIBI 3a4aThsA U (WIN)
paHHero pas3BuUTHsA dMOpHUoHa (3MOPHOHOB) [0 Tie-
peHoca ero (UX) B MaTKy OCyLIeCTBJIAI0TCA B 1abo-
PATOPHBIX YCIOBUAX».

[TpuMmeHuTensHO K BPT B Hay4HBIX KCCI€[0OBAHU-
SIX UICTIONB3YIOTCA ABA OAX0AA: MeOUKANUIUPOBAH-
HbLil U PaMUNUZUPOBAHHBITL .

ITepBrIii 13 HUX IpY GOPMYIHPOBKe MOHATHUA BPT
ZileslaeT aKIeHT Ha MeJUIIMHCKON COCTaBIIAIoIelH,
olIpeziesisif ero Kak crocob jeyeHus 6ecruioavs. JlaH-
HBIH [T0AX07 00yCIOBINBAET IPUMEHEHE METOZOB
PenpOAyKTUBHOU MeAUIIWHEI IUIIb B OTHOIIEHUHN
JINIL, KOTOpBble He MOTYT 3a4aTh U (WIN) POSUTh
pebeHKa ecTecTBeHHBIM IyTeM. Kak oTMedaercs B
JuTeparype, ucnosb3oBaHve BPT HanpaBieHo Ha
KOPPEKIMIO eCTeCTBEHHOU PellpOAyKTUBHOM ed-
TeJIbHOCTU 4YeJIOBEKA, KOTOpas 3aK/I049aeTcs B Tepa-
iy GecTutoaus TM60 TpeayTIpeXAeHUN POXKAEHUA
ZileTeli ¢ Hac/leICTBEHHOU NaTojlorue, T.e. MOXKeT
NIPUMEHATHCS JIUITb B OTHOIIEHUH KeHIINH JIU00
reTepoCeKCyaNbHBIX Tap .

Mepukannu3upoBaHHBIN [TOAXOZ ABIAETCA JOMU-
HUPYIOIIVM B CTpaHaX IIOCTCOBETCKOUM MOZENH Ipa-
BOBOT'0 PeryJIMpOBaHuA OTHOIIEHNH, BO3HUKAIOIINX
pu npuMeHeHuu BPT, raie oHUM paccMaTpUBarOTCA
KaK «MeJIUITUHCKYE TEXHOIOTUM» (3aK0oH Pecy6:iu-
ku ApmeHus «O penpofyKTUBHOM 3/10POBbE U PEIpo-
ZYKTUBHBIX [IPaBax YeJ0BeKa» 1) ; «MeTO/bl Tepanuu
6ecrutogys» (MIpUKa3 U.0. MUHUCTPA 3paBoOXpa-
HeHus Pecny6inky KazaxcraH «O6 yTBepKAeHUN

CM.: npukas n.0. MMHUCTpa 3apaBooxpaHeHmns Pecnybnukn Kaszaxctan ot 30.10.2009 N2 627, ¢ n3m. v gon. ot 30.03.2011

«06 ytepxaeHuu MpaBun npoBeaeHMs BCNOMOraTeNlbHbIX PEenpoLyKTUBHbLIX MeTogoB v TexHonorui» // URL: http://
online.zakon.kz/Document/?doc_id=30530589#pos=4;-268 (nata obpauieHna: 17.04.2022) ; PepepanbHblil 3aKOH OT
21.11.2011 N2 323-03 «06 ocHoBax oxpaHbl 3H0poBba rpaxaaH B Poccuiickoit Pepepauun» // CNC «Koncynstantllnocs.

KM,DMLIG‘HKO KA O ABYyX nogxoaax K NOHUMMaHUIO npaBoaoﬁ CYLWHOCTU BCNOMOraTesJibHbIX penpoaoyKTMBHbIX TexHoNornm //

MpeanpvHUMATENbCTBO U NPaBo : MHopM.-aHanuT. nopTan. URL: http://lexandbusiness.ru/view-article.php?id=32 (naTa

o6paleHna: 20.04.2022).

3 [lukosa M. A. K Bonpocy o cybbekTax NpaBooTHOLEHWI B chepe NpUMeHeHNs BCNoOMoraTeNibHblX penpoayKTUBHbIX Tex-

Honoruit // Opuct. 2008. N2 11. C. 46—51.

14

3akoH Pecnybnvkn Apmerus ot 11.12.2002 «O penpoaykTUBHOM 3[40POBbE U PerNpPOAyKTUBHLIX NpaBax Yenoseka» //

URL: http://www.parliament.am/legislation.php?sel=show&ID=1339&lang=rus (aaTa obpawieHnsa: 20.04.2022).
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PEMPOAYKTUBHBIE TPABA PAXXIAH B IPABOBbIX CHCTEMAX POCCUM U KUTAA

[IpaBun npoBeZieHNA BCIIOMOTAaTe/IbHBIX PEIIPOLYK-
TUBHBIX METOZOB U TEXHOJIOTU») ; «MeTOZbI JIeueHUs
6ecmoaus» (4. 1 ct. 55 ®ezepanbHoro 3akoHa «06
OCHOBAax OXpaHbI 3[0pOBbA rpaxkiaH B Poccuiickoii
Depepanuu»).

Bropoii noaxoz k onpezeneHuto BPT, umeHyeMbIii
«paMUTU3UPOBAHHBIM», ABIAETCA 6OJee MUPOKUM
B IIOHWMMaHWU CYITHOCTU HUCIIOJIb3YEeMBIX METO/OB.
OCHOBHOE BHUMaHUe yzenseTcd NpuMeHeHuo BPT
He KaK COCTaBJIAIoLIeil MeIUITMHCKOM ITOMOIIH, a B
KavyecTBe peasn3alnuy Cy6beKTUBHBIX TIPaB JTUIHO-
CTU: [IpaBa Ha 3J0pOBbe, IIpaBa Ha CO3/JaHHUe CEMbU
U peanu3aluio penpoAyKTUBHBIX IpaB. JJaHHbBIH
TOAXOZ, TIOJTyYWJI pacipOCTpaHEHUE B CBA3U C pas-
BUTHEM IIPABOOTHOIIEHUH B chepe PenpOoayKTHUB-
HOMU JleATeIbHOCTU YeI0BeKa, C MOSABJIeHNeM HOBBIX
MEeTO/I0B TIPe0/I0JieHUA 6eCTUIOAN, KOT/a Cclienua-
JIUCTHI 3aTOBOPWJIU O TTePCIIeKTUBE GOPMUPOBAHUS
YeTBEePTOro IOKOJIeHU NIPaB YeJI0BeKa, CBA3aHHOI'O
C COXpaHEHMEM PETPOAYKTUBHOTO 3[0POBbsI HALIUK .

[IpumeHeHne BPT B KOHTEKCTe 3TOr0O OAX0Aa
MIO3BOJIIET pPealn30BaTh IPaBO Ha CO3/JaHUe CeMbU
He TOJIBKO JIUIaM, KOTOPBIE COCTOAT B Opake U He
UMEeIOT BO3MOXKHOCTU €CTECTBEHHBIM CIIOCOO0M Po-
IUTh pebeHKa, HO U TeM, y KOTO eCTh JKeJlaHue CTaTh
POAWTEIAMU He3aBUCHUMO OT MeJAULIMHCKUX ITOKa3a-
HuM. PaMUIU3UpPOBaHHBIN ITOAX0/ B OIIpe/iesIeHUN
BPT B cilydae 3aKOHOZATEIBLHOI'O 3aKpEIUIEHU A, KaK
CIIPaBe//INBO OTMEYaeTCs B IOpUANYECKON IUTepary-
pe, MOKET IPUBECTH K UX UCI0JIb30BaHUIO JIUIIAMY,
COCTOAIIMMU B OJHOIIOJIEIX COI03aX, a TAKXKe OLAUHO-
KUMHU MY>XYWHAMU, XKeJaloMMU peaan30BaThb CBOe
IpaBo Ha CO3/IaHKe CEMbH .

TakuMm 06pa3oM, B HAITMOHATBHOM 3aKOHO/IATEb-
cTBe (cT. 6 3axoHa Pb o BPT) gocTym k IpIMeHEeHUIO
MeTozi0B BPT orpaHndeH 00 b€KTUBHON HEBO3MOXK-
HOCTBIO TTaphl INO0 OANHOKOM KEeHITUHBI UMETD pe-
6enka. [IpeacTaBisgeTcs HeOOXOAUMBIM TTyOOKOe
U3yJeHMe KaK Ha HallMOHAJIbHOM, TaK U Ha MeX/yHa-
POZHOM YPOBHE BEICKa3bIBa€MOI'0 B HayKe YTBEPKZe-
HUS O TOM, YTO 3a Ka)K/[bIM YeTOBEKOM JIOJIKHO OBITh
MpU3HAHO MPAaBO CBOOOAHOTO OCTYIIA K PETPOAYK-
TUBHBIM TEXHOJIOT'MAM HE3aBUCUMO OT HAJIWYWA WIN
OTCYTCTBYA MEAUIUHCKUX TIOKa3aHUiA' .

P/l 5KCIIEPTOB IMOJIAaTaloT, YToO obpaleHre K Me-
TogaM BPT pomxHO paccMaTpyUBaThCA KaK UCKIIIOYU-
TeJIbHasg Mepa B OTHOLIEHUH IIpoliecca AeTOPOXKe-

HU, a He IIPaBWIO, O3BOJIAIONIEE JTI0OOMY JIHUILY
BOCII0JIb30BaThCA YCIyTaMU PEIPOAYKTUBHOU Me-
JVILVHEI 10 IIPUYHHE OTCYTCTBUA II0JIOBOT'O ITApTHEPa
00 HeXeJaHUs POXKaTh pebeHKa CaMOCTOSATENBHO.
[Tpu3HaBas IpoOrpeccuBHOCTD GaMUIN3UPOBAHHOTO
MIO/IX0Z]a U €eT'0 PACIIPOCTPAHEHHOCTH B 3apYOEKHBIX
CTpaHax, CYUTAEM IIeJIeCO0OPa3HBIM COXPAHUTh CY-
mecTByIomuii B Peciy6iinke Benapych MeauKanu-
3MPOBAHHBIN TOAX0/, K IPaBOBOMY PeryIHpPOBaHUIO
BPT. Ha Ham B3I, B CWIY UCKJIIOYUTENbHOIO Xa-
pakTepa NoZOOHBIX TpoLeAyp (IpUMeHeHUs JaHHBIX
METO/IOB JIUILb B OTHOIIEHWH JIUL], He UMEOIINUX BO3-
MO>KHOCTH CAMOCTOATENILHO 3a4aTh U (MIM) POAUTH
pebeHKa eCTeCTBEHHBIM ITyTeM) U C YI€TOM TPaAu-
LIMOHHOTO IOHUMAaHUA CEMbU pacClIUpeHUe Kpyra
CyObEeKTOB, KOTOPbIE MOTYT IIPUOETHYTh K IIOMOIIU
PeNnpoAyKTUBHOUN MeAMIINHEL, He ABJIAeTCA Lieeco-
06pasHbIM.

TakuMm o6pa3om, BPT He Bcerzia HarpaByIeHbI HA
JedeHue becruionus (HapuMep, py abCOMIOTHOM
6ecriogun). C Hallel TOYKY 3peHMs], OHU ABJISAIOTCS
METOZaMHU NIPeOZoIeHUs OeCIUIOAN, YTO JOIKHO
HalTu oTpakeHUe B onpefeneHuu BPT, coxepxa-
meMcs B 3akoHe Pb «O BcriomoraresbHBIX Penpo-
AYKTABHBIX TEXHOJIOTUAX». 3aKOHOJATENbCTBO Pe-
cny6uku Benapyceb k BPT otHocuT DKO, cypporar-
HOE MaT€PUHCTBO, UCKYCCTBEHHYIO NHCEMHUHAIIUIO,
OCTaBJIAA BHE 101 [IPABOBOr'0 PEryJIUPOBAHMNA UHEIE
MeJUIIHCKYE BUABI JAHHBIX TeXHOJIOTHH.

C yueTOM aHa/IU3a pbIHKA MEAULIMHCKUX YCIYT
B chepe penpoAYKTUBHOU MeAULMHEI II0JIaraeM
HeOoOXOAUMBIM npefycMoTpeTh B 3akoHe o BPT
BO3MOXXHOCTb IIPUMEHEHUA CIIeyIOLINX MeTO/0B:
MKCH, npenMILIaHTallMOHHOMN JUAarHOCTHUKHU, pac-
cedeHUs 000JI0YKY SMOPHOHA (XEeTYMHTA), HHTPA-
LUATOIUIa3MaTHIeCKO MHBEKIINHI MOP(OIOruiecKy
HopMasbHOTO criepMmarto3ounga (MMCH).

HecmoTpsa Ha TeHAEHIUIO ITIOCTEIIEHHOIO I1epe-
xoza K GaMuIn3upoBaHHOMY olipeZieneHuio BPT,
Aud benapycu BUAUTCA IpUEMJIEMBIM COXpaHEHUE
CyIIeCTBYIOIIEro MeANKaIU3NPOBAHHOI'O IIOAX0a
BBU/IYy JOMUHUPOBAaHUA B HAllMOHAJIbHOM 3aKOHO-
AaTeJIbCTBE TPAAULIMOHHOTO IIOHUMAaHUs CEMBbU,
Heob6x0oAMMOCTH 0becrieueHHs BCIIOMOTaTeIbHOTO,
UCKJIFOUUTENBHOI'O XapaKTepa IPUMeHAeMbIX METO-
[IOB U, KaK CJIeACTBUE, follycka K BPT b omnpee-
JIEHHOU KaTeropuu cyObeKTOB.

'S ConoBbes E. . PenpofyKTUBHbIe NMpaBa Kak 3j1eMeHTbl KOHCTUTYLMOHHBIX NpaB M cBObOA YenoBeKka U rpaxaaHuHa :
aBToped. AuC. ... KaHA. lopua. Hayk : 12.00.02 // URL: http://www.dissercat.com/content/reproduktivnye-prava-kak-
elementy-konstitutsionnykh-prav-i-svobod-cheloveka-i-grazhdanina (gata o6pauwerus: 05.04.2022).

¢ [lypre A. P. [paBoBO€ perynmpoBaHue CypporaTHOro MaTepMHCTBA Kak METofia BCMOMOraTebHbIX PENPOAYKTUBHbIX
TEXHOJNIOTWI : NC. ... KaHA. lopua. Hayk : 12.00.03. dywanbe, 2015. C. 22.

'7 [lypre A. P. Ykas. cou. C. 24.
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Annomauus. CoyuansbHblil 3anpoc 06uecmaa Ha Mo00bIX CREYUAIUCTO8 C YMeHUSMU OblCMPO cO3-
dasamb NPoJdyKM HA UHOCMPAHHOM A3blKe U CPA3Y yuacmeosams 8 0esimeabHOCMU HA UHOCMPAHHOM
A3bike Moycem 6bimsb omuacmu yoosiemeopeH 6 6ausxcatiutem 6ydyutem 61a200apsi NpUMeHEHUO 8
obpazosamenbHoll napaduzme 8y308 Memo008 UMMePCUBHO20 06YUeHUS ¢ UCNOIb308AHUEM MEXHO-
snoeuil dononrenHotl (Augmented Reality, AR) u supmyansHoti (Virtual Reality, VR) peanvHocmeli.
Ecmb 6ce 0CHOBAHUS 2080pUMb O MOM, UMO UMMeEDPCUBHbIE MemMOodbl MO2YM CMAMb OCHOBHbIMU 8
MHOZ0UUCTIEHHBIX MUPOBbLX 00pPA308aMeNbHbIX MeHOeHUUSX, NOCKONbKY 001a0arom HeoCnOpUMbIMU
npeumyuiecmgamu. B cmamue asmop nodpobHo aHanusupyem @gyHKyUU mexHo 02Ul 00NoIHeHHOU U
8UPMYANbHOIL pedibHOCMell npu 06yUeHUU UHOCMPAHHOMY A3bIKY, 00pawaemcs K cyujecmsyrouemy
ONbIMY UCNOBL308AHUA MaKux mexHosozull 8 Poccuu u Kumae.

Kntoueeste cioea: memoo, yugdposas mexHoo2us, ummepcusHoe obyuerue, OONONTHEHHAS Pedlb-
HOCMb, BUPMYANbLHAS PEANbHOCb, 06pazogamenbHasn cpedd, NPOPeccUOHANbHAS UHOA3bIUHAS
KomnemeHyus, puduUeckull aH2autickull A3blK, gblcllee 06pa3o8aHue.

Abstract. Social demand for graduates with the ability to create a product in a foreign language and
participate immediately in activities in a foreign language can be partially satisfied by the usage of
immersive learning methods in the paradigm of higher education. Augmented Reality (AR) and Virtual
Reality (VR) are popular immersive reality technologies that can be used within such methods. There
are reasons to believe that thanks to their advantages immersive methods can become mainstream in
the numerous global educational trends. In the article, the author analyzes the functions of augmented
and virtual reality technologies in teaching a foreign language, and refers to the existing experience
of using such technologies in Russia and China.

Keywords: method, digital technology, immersive learning, virtual reality, augmented reality, ed-
ucational environment, professional communicative competence, Legal English, higher education.
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lepcnekTuBbl Mcnonb3oBakms AR- u VR-TexHonorui npu o6yuenmu Legal English B By3ax Poccum v Kuras

C OBPEMEHHBIH 3Tall pa3BUTHSA A3BIKOBOTO 0Opa-

30BaHMA BO BCEM MUpe CBA3aH C IpUMeHeHHeM

B IIpoliecce IpenogaBanusa [udposbx (e-learning)

TeXHOJIOTUH, TaKUX KaK TeXHOJIOTUH AVCTAHI[NOH-

Horo obyudenus (distance learning), cMerranHoOro

obyuenus (blended learning), ru6pugHoro oby-

yenwus (hybrid learning), mo6uapHOrO 06yYeHMS

(m-learning), MaccoBBIX OTKPBITHIX OHJIAHH-KypPCOB

(MOOK-learning).

Kak M3BeCTHO, TEXHOJIOTHUA B 00y4YEHUU — ITO
COBOKYITHOCTb ONITHUMAJIbHBIX CIIOCOO0B U IPUEMOB
JJIA JOCTYDKEHUA TIOCTaBlIeHHOM 11e/TU 32 KOPOTKUN
[IPOMEKYTOK BpEMEHU C MUHUMAaIbHBIMU YMCTBEH-
HBIMU, QU3NIECKUMU U MaTepHaJIbHBIMU 3aTpaTaMH.
TeXHOJIOTMH HCIIOMB3YIOTCSA B paMKax METOZOB, 00y-
CJIOBJIEHHBIX T€M WJIY UHBIM IIOAX0Z0M K 00Y4eHHIO.

B HacTosIIIee BpeMs BeAyIIUM OAX0A0M B 00yde-
HUU MHOCTPaHHBIM f3bIKaM U B Poccun, u B Kurae
ABJIAETCA KOMIIETeHTHOCTHO-/|eATeIbHOCTHBIN IO/ -
X0/ KaK HanboJjiee IPOrPeCCUBHBIN Y OTBEYAOIIUI
COBpPEMEHHOMY 3aIIpoCy OOIIeCTBa Ha CIeIUAaINCTOB,
KOTOpBIe YMEIOT CO3/laBaTh, IPUMEHATh U y4acTBO-
BaTh B JleATeJIbHOCTY Ha NTHOCTPAHHOM fA3bIKe. BHy-
TPU TaKOro IOJXO0Aa CYIIeCTByeT OrPOMHOE KOJIH-
YeCTBO METO/IOB U IIPUEMOB, y>Ke 00yCIOBIEHHBIX
0011eCTBEHHO-KY/IbTYPHBIMU, 1€JarOTHYeCKUMH,
JIMHTBOAUJAKTUYECKUMU U y4eOHO-TOKaTbHBIMU
dbaxTopaMu KaXX0H U3 CTPaH.

HecmoTpsa Ha Takoe BHyTpeHHee pasHoobOpasue
MeTOZWYEeCKOHN CUCTeMBI, IIpenoZaBaTesn By30B Poc-
cun 1 Kutas oco6eHHO OCTPO OIIYLIAIOT, YTO BUPTY-
asbHO-NHGOPMALIMOHHAA PEAJIbHOCTh MEHsIeT OT-
HOIIIEHHe CTYZEHTOB K IIpoIleccy 0Oy4eHUs Ha Bcel
o6pa3oBaTeIbHO-IPodeCcCHOHATBHON TPAEKTOPUH, U
[I03TOMY HaXOZATCA B IOMCKE HOBBIX METOZOB IOAAYN
pacTyieli B reoMeTpHU4YeCcKOl IIPOrpecCcuy TeopeTH-
9ecKOH U IpaKTUIecKol nHpopManun. B pemreHnn
9TOM 3aZiauyl OTYaCTH UM MOKeT IIOMOYb NUMMEPCHB-
Hoe oOy4eHHe, KOTOpoe, KaK HaM KaxkeTcs, B 6/u-
)aimeM 6yzymeM CTaHET OCHOBHBIM B MHOT'OYHC-
JIEHHBIX 00pa30BaTeIbHbBIX TEHAEHITUAX.

VIMMepcuBHOe 00y4deHre — 3TO METO/, UCIIOJIb-
30BaHUA UCKYCCTBEHHOU WIN CMOJEeINPOBaHHOU
cpezbl, 611arogaps KOTOPOH yJarnyecs IOJTHOCTBIO
HIOTPY»KalOTCsA B IIpoIiecc o6yyeHus. Y JaHHOTO Me-
TOZa €CTh HEOCIIOPHMBIe IIPeuMyIecTBa:

— BO-TIEPBBIX, 3P PeKT IIPUCYTCTBUA U LieJIeHalpaB-
JIEGHHOT'0 Norpy>keHusd. byaydu Ha 100 % uHTep-
aKTUBHBIM, UIMMEPCUBHOE 00y4eHUe YCTPaHAEeT
oTBJIeKalomye GaKTOPhI U C IOMOIIBbIO BU3yaIH-
3a1yii MO3BOJIAET [eJIMKOM U ITOJHOCThIO BOB-
Jiedb 06y4aeMbIX B 06pa3oBaTeIbHBIH IIpoliecc.
Be3yc/ioBHO, 3TO 0b6ecIieunBaeT NpoAyKTUBHOCTD
1 30 DEeKTUBHOCTD PE3YJIbTATOB O0yUYeHUs IIpU
ONTUMH3alli1 CaMOro IIPOoLecca;

— BO-BTOPBIX, peaju3anusd IpUHIIUIA CBA3U Teo-
pHU C IPaKTHUKOHN U pa3BUTHE SMOIIMOHAIBHOTO
nHTeleKkTa. C IIOMOIIbIO TeXHOJIOTUYU UMMep-
CHUBHOT'O 00y4YeHUs MOXXHO BOIUIOTUTD B JKU3Hb

abcTpakTHBIE YIeOHBIE CIleHapUU, TEM CaMBIM

Jiesast peaIbHOK OYeHb BRXKHYI0, HO TPYZHYIO 3a-

Zlady BOCCO3/IaHUS B3aUMO/IEICTBHI B OOIIIECTBE;
— B-TPeTbUX, IOBHIIIeHNEe MOTUBaLUK. CBA3b 3Ha-

HUS C peaIbHBIM OTIBITOM, HO B 60Jiee 6e30TacHoi

cpene — GeclieHHOe 3BEHO B 00pa3oBaTeIbHOM

mpoliecce, KOTOpOe MO3BOJISAET, K TOMY K€, B pa3bl

MOBBICUTH MOTHBAIMIOHHYIO COCTABJIAIOIIYIO 00-

Pa30BaTeIbHOI'O IIPOIIeCca;

— B-4EeTBEPTHIX, UHANUBUAYAIU3AINA OOyIEHUS.
BupTyasbHbIe MOZIETH TTIO3BOJIAIOT 00YYaOIIUMCS
VYUTBCSA B CBOEM TeMIIe, IPOXO0/s yIIpaBisieMble
TPEHNPOBKU HeollpeZieJieHHOe KOJIMYeCcTBO pas;

— B-TIATHIX, peaan3anusa IpuHnuna 3¢GeKTUBHOTO
yZep:kaHus 601bp1II0r0 06'beMa MHGOPMAIH.
MHbopmanys, KOTOpyIo 00yJaroIyecs MoaydaroT

B IIPOLeCCe CTaHAAPTHOTO 00y4YeHNUsI, YCBANBAETCs

3a4acTyio B HEJOCTaTOYHOM obbeMe. it Gosiee Ka-

4eCTBEHHBIX Pe3y/IbTaTOB HOBbIE 3HAHUS JOIKHEI

He IIPOCTO IepeAaBaThCsa U MOIydaThCsl MO3TOM, a

IIPOYHO TaM yZep>KUBaThCA. M JaBHO U3BECTHO, YTO

CaMBIH JIy4dIIui crtocob coxXpaHuTh HHPOpMAaLIHIO

B MO3r'e — 3TO 3aCTaBUTh ero paboTats ¢ Hel. ITo-

CKOJIbKY UMMepCHUBHOe 06yuenue Tpebyetr 100%-

HOT'O BKJIFOYEHHA BCeX MBICJUTENbHBIX GYHKIIMI —

[TOHUMAaHUsA, LieJlelloaraHysl, [eIeBbIIIOTHeHUA U

pediekcun, To yaep:xaHrue HHPOpMAIUH B ollepa-

TUBHOM IMaMATH IPOUCXOAUT HE aBTOMAaTHUYECKH, a

B pe3ysbTaTe Ipoltiecca ee 06paboTKu — 06 yMbI-

BaHWsA, TIOVICKA BAPUAHTOB, UCCJIeZIOBAHUSA IPOOIIEM.
Peaynzanyss UMMEPCHUBHOTO 00y4€eHUS IIPOUCXO-

[T C IIOMOIIBI0 BUPTya/IbHOH peanbHOCTH (Virtual

Reality), nononaenHo¥ peanpHOCTH (Augmented

Reality) u cmemanHoii peanpHOCTH (Mixed Reality).
VR-TeXHOJIOrUA NO3BOJAET C IIOMOIIBIO CIIeIU-

aJM3UPOBAHHEBIX YCTPOUCTB IIOIPY3UTh YeTIOBeKa B

CKOHCTPYHMPOBAHHBIN UCKYCCTBEHHBIM MUP, TIepe-

ZlaBaeMbIi eMy depe3 OIIyIIeHNs: 3peHre, CIyX, OCs-

3aHue. YesoBeK MOXXeT B3aMOZeCTBOBATh C 3TOMN

CpeZioii, HarpuMep, BHIIIOJHATH KOHKPeTHEIE 3a/la4H.
TexHOMIOTHA JOMIOTHEHHOH peanbHOCTH — AR 110-

3BOJIIET MHTEIPUPOBATh MHPOPMALUIO C 00bEKTaMU

peasibHOTO MHpa B GOpMY TeKCTa, KOMIIBIOTEPHOU
rpaduKy, ayZivio U UHBIX [IPEACTaBIeHUN B PeXXrMe
peasibHOTO BpeMeHU. VIHpopMaIys peAocTaBiIfeTcs

II0JIb30BATEJIIO C MCIIOIh30BaHNEM OYKOB WJIH IITe-

MOB ZoTIoJIHeHHOH peanbHocTU (HMD) mnu vHOM

¢bopMEI ITpoenpoBaHysA rpaduKy AJis YeIoBeka (Ha-

npuMep, cMapTPoHa).

CmemanHas peaabHocTb (MR) — 3T0O KOMOU-
HAaIWsA JOTIOJHEeHHON PeaylbHOCTH U BUPTyaJIbHOU
peaJbHOCTH, KOTOpAast [103BoJIsIeT UPOBEIM U GU-
3U4YeCKUM 0O'bEKTaM COCYIIECTBOBATh M B3aMO/EH-
CTBOBATh B peXXMMe peaJbHOT0 BpeMeHH.

CrefyeT OTMETUTD, UTO ceroiHsa Kutaii ABiseTcs
OJHUM U3 JINZIEPOB 10 BHEAPEHUIO TAKUX TEXHOJIO-
ruii B obpazoBaHuy. Pazputre AR- u VR-TeXHOIOTUMA
npoucxoAuT B Kutae B yCI0BUAX MOLTHOM rocyzap-
CTBEHHOU noazep:xku. Heckonbko eT Ha3az B Kurtae
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6BLT pa3paboTaH CcTpaTernyeCKUi IIaH 1o/ Ha3Ba-
HueM «Czenano B Kurae 2025», corytacHO KOTOPOMY
k 2025 r. KHP mranupyeT craTh MUPOBBIM JIMAEPOM
B BBICOKOTEXHOJIOTUYHBIX OTPAC/IAX, BKJIIOYasa UH-
ZyCTPUIO BUPTyaibHOU peanbHocTU. C 2018 r. Mu-
HHCTepcTBO 00pa3oBaHua Kuras ycnenHo pemaeT
3a/ja4y MHpOpMaTH3aI 06pa3oBaHUs MyTeM 00be-
JVHEHUA YCWINHI [IpaBUTeIbCTBA, IPOMBIILIEHHOCTH
1 6r3Heca, HAyYHBIX KPYT'OB, UCCIe0BATENbCKUX
nabopaTopuii 1 06pa3oBaTeNbHBIX yupexaeHuit. Co-
BpeMeHHble YHUBEPCUTETHl MEHAIOT CBOIO MO/IeThb
00pa3oBaHMA C TPAAUIIMOHHOM CHCTEMBI Ha 3BPU-
CTHYECKYIO MHTEPAKTUBHYIO MOZIesIb 00pa3oBaHus,
BHe/pssi TexHosoruu VR /AR U UCKyCCTBEHHOTO
VHTe/UIEKTa B 00pa30BaTeNbHBIA cerMeHT. Takke
B Kurae peanusyetcsa riobanpHas mporpaMmma o
HCCIeJ0BaHUIO BIUAHUA BUPTyaIbHON peaqbHOCTH
Ha aKaZleMU4ecKyIo JeaTeJlbHOCTb.

B Kutae cymecTByeT KpyIHbIi ppIHOK VR B 06pa-
30BaHUM, Ha KOTOPBIN KpyIIHeNIIIe Hal[MOHAIbHEIe
KOMIIaHUH-TIOCTaBUIUKU 00yJaloero KOHTEHTA,
takue kak Growlib, Mengke VR, HEIVR u apyTue, mo-
CTaBJIAIOT OOJIBIIOE KOJIMYECTBO 06Pa30BaTEIbHOTO
MIPOrpaMMHOTO obecIiedeHHsI ¥ KOHTEHTA BbICOYaii-
1rero ypoBH# (TpeHaxkepsl, Al-tabopaTopu, 3D-y10-
Kalli¥, MHTeTpUpOBaHHbIE CEPBUCH] pacllo3HaBa-
HUSA PeYU U IPOTPaMMBI 110 UCIIPABJIEHUIO OIINOOK,
BUPTYyaJbHbIE 1A00OPATOPUU /ISl S9KCIIEPUMEHTOB,
VR-My3eu, 6ubmmotexu ¢ 3D-MoieIsIMU, TTaHOPaMBbI/
BUzeo 360, aHMMUPOBaHHBIE KBECTHI U T.A.), UTO IT0-
3BOJISAET MIPENoaBaTesio JUO0 cpa3y MPUCTYIUTD K
HX MICIIOJIb30BAHUIO, JIMOO CAMOCTOSTENBHO CO3/1aTh
KOHTEHT B 3aBUCMMOCTH OT CBOUX IIeZlarOTUYeCKUX
neneii. CTyeHTHI, B CBOIO OUepesb, MOTYT pa3paba-
TBIBaTh COOCTBEHHEBIN VR-KOHTEHT, a CHCTeMa YIIpaB-
JIEHUA TI03BOJIAET KOHTPOJIMUPOBATh 3TOT IIpoIiecc.

[TpuMevaTenbHO, YTO CTyAUs ¢ 6eI0pyCCKUMU
KopHAMH Abelana VR yke HECKOIBKO JIeT pa3pabaThl-
BaeT 06pa3oBaTesbHbIE IPWIOXKEHNSA B BUPTYaJIbHON
peanbHOCTH, II0 KOTOPBIM 3aHMMAlOTCA aMeprKaH-
CKUe NIKONIbHUKU. VR-IIPOAYKTH B OCHOBHOM CO37a-
I0TCA A TOYHBIX HayK U IIpeZiHa3HaYeHbl Kak JJId
nperiofaBaresieii, Tak U A1 y4eHUKOB. CyIecTByeT
HECKOJIBKO ClieHapHeB ypoKa C UCI0Ib30BaHUEM TeX-
Hosioruu. B VR-KJacce y4eHUKM MOI'YT HaXOLUTHCS
60 camu, 6o ¢ yuurteneM. Takke VR-o6yueHue
WZleaJIbHO TIOAXOAUT IS yIaIeHHOTO 0Opa30BaHMs:
He3aBHUCHUMO OT MECTOIIOJIOXKEeHUs 00yJaloIUXCs
U IIpernozaBaTesid, BCe BCTPe4aloTCcA B OZHOM IIPO-
CTpPaHCTBe B BUPTyaJIbHOMN pealbHOCTU.

Yke cerogHa ¢ momoinbo VR-KIaccoB MOXHO
CO3J1aBaTh MTOJHOIIEHHbIE YIeOHBIE TTOCOOUA U OCY-
IIECTBJIATh Ka4eCTBEHHYIO 00pa30BaTENbHYIO Jes-
TEJIbHOCTB.

VR-TEXHOJIOTUY aKTUBHO pa3pabaThIBAIOT U NIPU-
MEHSIOT B 00111e06pa3oBaTeIbHbIX IIKoMaxX O6beau-
HeHHBIX Apabckux IMuparos, B Pymeianu. Kommna-
Hus ATiStudios BeimycTwia ajis mwiatdopmer Google
Daydream nporpammy Mondly VR, koTopas mo3so-

JISIEeT JIIOAAM O0IAThCA C BUPTYyaJIbHBIMU IIEPCOHA-
»kamu Ha 30 pa3HbIX A3bIKAX (¢ GYHKIMEN paco3Ha-
BaHUWA peYN), Ipejiaras MrHOBEHHOE IIOIPYKeHHe
B CIIPOEKTHPOBAHHYIO PEUYeBYIO CUTyaIuio (Hamnpu-
Mep, pasroBOp B TOCTUHUIIE, opopMIeHHE 3aKa3a
Ha MPOAYKT), O6paTHYIO CBA3b O IPOU3HOUIEHUH,
ZMaJIOTH, KOTOPBIE 0OOTAIA0T CIOBapHBIH 3amac 00-
y4alomuXcs, 1 MHTEPAKTHUBHEIE ClIeHapUU, KOTOPEIE
JleJ1afoT U3ydeHUe sI3bIKOB MHTEPECHBIM U JIETKUM.

B Poccutickoii ®ezepariuu sTa MeTOAMKA HAXO-
JUTCS B CTAJUU TEOPETUIECKOI'0 OCMBICIEHUI U
[IpaKTUYECKUX SKCIIEPUMEHTOB. VIMeloTcs mporpam-
MbI MOCKOBCKOT'O MHCTUTYTa OTKPBITOI'O 00pa3oBa-
Hus1, pa3pabotku JlemapraMmenTa HHPOPMAIIMOHHBIX
TEeXHOJIOTUH T. MOCKBHI 1 JlaTbHEBOCTOYHOTO dezie-
paJIbHOTO YHUBEPCUTETA, HanpuMep, VR-mocobus
«BupTyasnbHble 00pa3oBaTeIbHbIE Iy TEIeCTBUA A
yuuTeNnel 1 MKOJIbHUKOB», «L [uppoBoii aT/iac mepco-
HaJIbHOM aHaTOMUMU YeJIOBeKa».

[Tpumepsl TpuMeHeHHs 00pa30BaTeIbHBIX TEXHO-
JIOTUH OTIOJTHEHHOHN U BUPTyaabHOU pealbHOCTEH
IpY OOY4YeHUH CTY€HTOB HESA3BIKOBBIX CIIEINAb-
HOCTEH MHOS3BIYHOMY OOIIEHUIO B By3aX IIPAKTH-
YeCKH OTCYTCTBYIOT, 3 UCKJIIOUeHHEM Kadephl
WHOCTPaHHBIX SI3BIKOB TYJIBCKOTO rocyapCcTBeHHO-
r'o YHUBEPCUTETA, KOTOPAs UCIOIb3yeT pa3jndHble
CyllecTBYyIOIIMe IPWIOKEHUA C a1eMeHTaMu AR, He
IIpeHa3HaYe€HHBIMHY JJI1 0O0pa30BaTEeNbHBIX LIeJIel,
B IIPeII0/laBaTe/lbCKOM IIPAKTHKe.

HecMmoTps Ha Tako¥ CKPOMHBIH OIIBIT IPUMeEHe-
HU 00pa3oBaTeNbHBIX TEXHOJIOTUN JOIIOTHEHHON
Y BUPTYaJIbHOU peasbHOCTEH B 3TOM 0b61acTH, HaM
OBI XOTEIOCHh TPOAHATM3UPOBATH MTEPCIIEKTHUBHI UX
BHEZIDEHUS B IIPOIlecc 00y4eH s IOpUANIECKOMY aH-
JINHCKOMY.

Bnazenue Legal English aBnsercs B HacTosAmee
BpeMs OZHUM M3 CAMbIX BOCTPeOOBaHHBIX HaBbI-
KOB IIpH IIOCTPOEHNHU Kapbephl 1opucta. CoBpeMeH-
HBIH IIPaBOBOM WM I0PUANYECKUN aHIIMHCKUN OCHO-
BaH Ha 001IeM aHIIMHACKOM f3bIKe, HO TEM He MeHee
COZEPKUT PsIZ TPYAHBIX 0COOEHHOCTeH, CBA3aHHBIX C
TEPMHUHOJIOTHEH U S3bIKOBBIMU CTPYKTYPaMHu, 3aIo-
MHHaHUe U IpUMeHeHNe KOTOPBIX BhI3bIBAET CIIOXK-
HocTH. [IpaBoBEIe IOHATHS, BEIDAXKEHHEBIE B TEPMU-
Hax, UMeloT abCTpaKTHEIHM XapaKTep U AJIs IPOYHOTO
yCBOEHUs TPeOYIOT pa3BUTOr'O TEOPETUYECKOI'0 U
JIOTUYeCKOT'0 BU/IOB MBIIIEHUA. 3D-BU3yanusanus
c moMo11bio AR- 1 VR-TE€XHOJIOTHi T03BOJISAET 0606-
maTh 1 KOMOMHHPOBATH IPABOBYI0 MHGOPMAIHIO,
KOTOpasi cobupaeTcs Ha yPOBHE YYBCTB, U YCTaHAB-
JIUBATh ee CBA3b C OKPYKaIoIUM MHPOM. JTa B3a-
HMMOCBSI3aHHOCTD [TO3BOJISAET OOYYAIOIINMCS JIeTye
U OBICTpee 3ayYrBaTh MHOS3BIYHBIE CIIEIAIbHbIE
TEPMUHBI 1 060POTHI peyy s IpodeCcCHOHATBHOTO
o61eHuA.

IIpy usy4eHUY OT/eNbHBIX OTpacjeli Iipasa C IIo-
Mo1bio VR /AR TEXHOIOTHIT MOXXHO pa3pabaTeiBaTh
MOZeJIV IPAaBOBBIX cUTyanuii. Harpumep, B TeMe ze-
JINKTHOT'O IIpaBa MOXKHO pa3paboTaTh MOJENH CHU-

HOHKuP
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Tyauui Ha KaXKbI} U3 BUZIOB JleJTUKTa (HarnpuMep,
trespass, invasion of privacy, defamation, slip and
fall accidents, car accidents, pedestrian accidents,
legal malpractice), rze o6yyaromuiicss CMOXKeT IpU-
MepUTh Ha ceb6s1 poJib KOHCYJIBTHUPYIOIIEro IpUcCTa,
II0CTpaZiaBlIero KJIMeHTa, IpeACcTaBUTeA UCTIa WX
OTBETUMKA, CyZbU, pacCMaTpPHUBAIOIETO JeJI0 110 Cy-
IIIeCTBY Y BBIHOCAIIIETO pellieHre Ha OCHOBAaHUY HOPM
MaTepUalbHOI'O IIPaBa U I0pHUANYecKuX GaKTOB.

Biarogapst MUMMepCUBHOMY OOy4YEeHHIO CTAHOBHUT-
€A BO3MOXXHBIM BOCCO3/IaHUE CUTYal[uU IPHUCYTCTBUA
B Pa3JIMYHBIX 00'bEeKTax 3a IrpaHuleil. Hampumep,
[IpY U3y4YeHUH CyZeOHOM crucTeMbl BenrnkobputaHuu
obyuaronyecss MOTYT IPOUTHCH 110 3aJ1aM BepXOBHO-
ro cyza Bennkobpurannu, Cyze6HbIX VIHHOB, mOCe-
TUTh KpacuBeliliee 37aHue Bricokoro cyza.

Texnonoruu VR/AR 03BOJIAIOT IOTPY3UTH 00Y-
YarolIerocs B 3aZIaHHYI0 COOBITUHHYIO CpeJly, Hallpu-
Mep, B IpOBe/ieHEe IIePeroBOPOB C LIeJIbI0 3aKI0de-
HUA foroBopa apeHAs! (Lease agreement). Torga Ha
MpaKTUKe 6yAyT oTpaboTaHbl M TEPMUHOJIOTHUA, U
rpaMMaTHKa, ¥ pasJnyHble BUABI aHaIN3a JOTOBO-
poB (1 Ha COOTBETCTBHE 3aKOHOAATEIbCTBY, U Ha BbI-
TOZHOCTD JJI1 CTOPOH). He3aBUCHMO OT C/I0KHOCTH
cuieHapus, obyJarouuiicsa Bce paBHO OyZieT peniaTh
TIOCTaBJIeHHBIE 331a4H, IIPU 3TOM He BBIXOZS 13 CBO-
et 30HB kKoMdopTa. Ho camoe BaskHOe U I[leHHOE B
TaKor'o pojja BUPTyaJbHOM MO/ZeIUPOBaHUU — 3TO
byHZaMeHTaIbHOE 3HaYEHNe BHYTPEHHEN peakInu
Ha TO, 4TO IlepeXUBaeT 00yJalomuicss B MOMEHTe
27151 GOPMUPOBAHUSA U MOCIEAYIOMIEero U3BIeYeHNs
BOCIIOMUHaHUM.

Takol ICUXO0JIOTUYEeCKH CI0KHBIN 3Tall TPYAO-
YCTPOHCTBA, Kak cobeceZloBaHKe, MOXKHO IIOIIPO6O-
BaTh IIPOUTU CAMOMY U ITOJIyYUTh OECIEHHBIN MTpaK-
THUYECKUH OIIbIT, 2 He OTPaHUIUTHCS TEOPETUIECKIM
U3ydeHHeM 3TOro Ipoliecca WK B JIydllleM cilydae
IIPOCMOTPOM BU/ZEO C TIOAPOOHOM MHCTPYKIMEN U
[IPaKTUYEeCKUMU COBETAMHU «IIPOPECCHOHATIOB>.

IIpumenaTs AR/VR-TIpUIOXKEHUA MOXHO AJIA
U3y4eHUs KYJIbTYPOJIOTHIECKUX U UCTOPUIECKUX
0COOEHHOCTEeH pa3BUTHS CUCTEMBI OOIIEro Mpasa,
BU/IEOBU3YaJIN3UPYA STAIbl CTAHOBIEHUA CUCTEMBI
IIpaBoCyZAus B AHIVINY, HAYMHAsA C 31I0XU Bruibsama
3aBoeBareid. [logauy MaTepuana B BUPTyaJabHOU
U JIOTIOTHEHHOU peabHOCTH MOXXHO COBMECTHUTH C
JPYTUM TPEHZIOM B 06pa3oBaHuM — reiMuduKaryein
Y BOBJIEYb 00yYaOIIHXCA B IIPOLIECC OTIIPABIEHUA
npaBocyausa B AHmnu XII B. (cTaB OZHUM U3 pa3b-
e37IHBIX cyZiel).

V3yueHue KeHCOB KaK IPYIIIOBOe 00y4eHre, KOT-
/la TIpeZICTaBUTENN PA3HBIX CTOPOH 0OCYKAAIOT Z0-
KYMEHTHI 110 ZleJTy U CBSI3aHHBIe C HUMY IIPaBOBBIE
BOIIPOCHI, IIPE/CTaBIAIOT apIyMEHTEI, TOXXE BBIXOAUT
Ha HOBBIH ypoBeHb. OIlylieHre IPUCYTCTBUSA B KOM-
HaTe JJ1s1 IEPETOBOPOB B 0PUIINaIBHON 06CTaHOB-
Ke, «0XXHBIIIKe TpaBOBBIE JOKYMEHTEI», C KOTOPBIMU
MO>XHO B3aUMOZEHUCTBOBATh U TYT XK€ BUZETb Pe3y/ib-
TaT CBOETO OIIBITA, TOpa3zo 3gpdeKTHBHee KIaccude-

CKUX yTIpaXHEeHUH [0 TpaMMaryKe, IeKCHKe, TOBOope-
HUIO U ayZAPOBaHUIO BMeCTe B3ATHIX, KOTZla HYy>KHO
IIPOCTO CH/ETh ¥ BHITIONHATh TEXHUYECKYe IeHCTBHUA.
TpasUIIMOHHO CKyYHBIE TIPUEMbI OTPAOOTKU JIEKCUKU
Y rpaMMaTHUKU CTaHOBATCA UHTEPECHBIMU, IIOTOMY
YTO 00yJaroIuiics npeBpamjaeTcs 13 HabogaTesnsa
B JleliCTByIoOlIlee JULIO.

Vicnonb30oBaTh AOMOTHEHHYIO peaJbHOCTb MOX-
HO U B paMKaXx IIPOEeKTHBIX 3aJaHUl, KOTOPhIe Ha-
MpaBJIeHbl HAa Pa3BUTHE KoMIeTeHIu# soft-skills u
MaKCHMaJbHOE BOBJIeYeHHE B IIpoliecc 00y4eHUs
Kakgoro. Harpumep, B IpoeKTHO# paboTe 110 1moj-
TOTOBKE ITPaBOBOT'O COIIPOBOXKAEHUA CTapTaloB y
00yJaroIIMXCs MOSBIAETCSA BO3MOXKHOCTD BU3YaJIH-
3UPOBaTh Pe3y/IbTaThl PAOOTHI 110 KOJUIEKTUBHOMY
IIPOEKTY, BKJIIOUMB B Hero rpadudeckue, 3ByKOBEIE,
Buzieodaiibl, 0MOTHUB 3D-rpaduKoii, TEM cCaMbIM
IIpeBpaTUB HAyYHO-yY4eOHYI0 paboTy B MHTEPAKTHUB-
HBIN TBOPYECKUH «CIIEKTaKIIb>.

O6y4eHMe yCTHOMY IOPUAUYECKOMY ITEPEBOJAY C
nomo1bio VR- 1 AR-TeXHOJIOTUH TaK¥Ke MOXKeT BhIH-
TH Ha HOBBIN ypOBeHb ONITUMHU3ALNH IIpoliecca.

Takum o6paszom, VR- u AR-Texosmoruu B 06pa3osa-
TEJIBHOH /IeSITeTIbHOCTH IIPE/CTABIAIOT c0b0ii ocoboe
1[MbPOBOE MPOCTPAHCTBO, B KOTOPOM 0OyJaroLIecs
MOTYT [TOJIy9aTh HHPOPMAIHIO, OCYIIEeCTBIATH B3aU-
MOZieliCTBHe, a TaKXKe peaaru30BbIBaTh MHHOBAIVIOH-
HBbI€e TIPOEKTHI U IpyTHE dIeMEeHThI HayYHO-y4eOHON
JeATeIbHOCTH.

Ha pbIHKe cy1ecTBYIOT KOMIIAHUH 10 CO3Z,aHUI0
AR/VR-tipunoxxenuit. Ho 151 co3ziaHust OA0OHbIX
IPWIOXKEeHNH He06X0AMMO pa3pabaThBaTh KOHTEHT,
KOTOPBIN HAIPAMYIO CBsI3aH Kak ¢ y4eOHBIMU IIPO-
rpaMMaMH 0 I0PUANYECKOMY aHIVIMHCKOMY, TaK U
C IOIIOJTHUTEIbHBIMU MaTepHalaMu ClIelInaau3upo-
BaHHBIX KYPCOB I10 M3y4eHUIO HOBEHIINX OTpacieil
Ipasa.

TakuM o6pa3oM, Ha3peBaeT MOTPeOHOCTD B CO3-
JAaHUY 00YYarOIIUX MPIIOXKEHUH 110 aHIVINUCKOMY
A3BIKY B cdepe nmpodeccroHaNIbHON JeATeNbHOCTH
(ropucnpyZeHIuu), KOTOpble HECOMHEHHO UHTEH-
CUQUIMPYIOT ¥ OITUMU3HPYIOT IIPOLIECC OBIAJEHUA
A3BIKOM NTPOdECCHOHATBHOTO OOIEHUS.

Buezapenvie VR/AR B 06pa3oBaTeNbHbII CETMEHT
IIperofaBaHys HHOCTPAHHOIO A3bIKa JJIs mpodec-
CHOHAJIBHOTO OOIIEHUS MOXXET 00€CIIeYUTh YCTOMYH-
BYIO CBA3b TEOPHU C IPAKTUKOM, TOBBICUTH UHTEpeC K
M3y4aeMOMYy MaTepHaJy, CaMoo6ydeHUIO, ONTHMU3U-
pPOBAaTh BpeMeHHEIE 3aTPaThl Ha YCBOEHUE GOJIBIIOTO
KoJm4ecTBa MHpOpMAIHU.

Be3ycnoBHO, paboTa 1o co3ganuio AR- u VR-ma-
TepuasoB HellpocTad (0T reHepalluu Uieu U Halu-
caHuA TeXHUYECKOro 3aZjlaHud o peausa). Ho no-
TeHIIMaJ UCIIOIb30BaHUA TaKUX TEXHOJIOTUHN NIPU
U3y4eHUH NHOCTPaHHOTO I0PUNYECKOro A3bIKa B
yCIOBUAX y4eOHOTO 3aBe/ieHus 6e3rpaHuydeH, a pe-
3yJIBTATHI OyZyT CIOCOOHBI YOBJIETBOPUTH YPOBHEM
cBoelt 3¢ PeKTUBHOCTH JaxKe CAMBIX TpebOBaTeTbHBIX
11e/jaroros.

Ne 6 /2023
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CaMBbIM )Ke IIeHHBIM, Ha Halll B3IVIsZI, B IPUMEHe-  Pa30BaTeIbHOTO A3BIKOBOIO MaTeprasia U OTpabOTKU
HUMU 3TUX TEXHOJOTHH ABIAETCA IPeoJjojieHNe pa3- IpaKTUYeCKUX HaBBIKOB YCTHOMN pedYd COIMOKY/Ib-
PBIBA MeXy ITpodeccOHaNTbHBIMU TEOPETUYECKUMH  TYPHOU M IIpodeccnoHaIbHOM HallpaBIEHHOCTH.
3HAHUAMU U IPaKTUYeCKUMHU HaBbIKaMU BiaZleHUsaA BupTyanabHad pealbHOCTb IOCTENIEHHO IIePeXOAUT
WHOSI3BIYHOU ITpodeCcCHOHATPHON KOMMYHUKAIM- U3 Pasps/ia UTPOBOH eATeSbHOCTU B Paspsz IIpak-
eli. Mcrionb30BaHMe BUPTYaJIbHON PEaTbHOCTH HA  TUKO-OPUEHTHPOBAaHHOW 06pa30BaTeIbHONH KOMMY-
IIOCTOSSHHOM OCHOBE B y4e6GHOM IIpoIlecce CTaHeT HUKAIUH, IpeBpalas KaKAoro obyJaromerocs us
6OJIBIINM IIPOPHIBOM B HOBBIX CIIOCO0AX IMOa4u 06-  0ObeKTa MOTydyeHUs 3HaHUH B CyObeKT OOy4eHU .
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