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Tera umeny 0.E. Kyragua (MTHOA), nokTop ropuaudeckux
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Cnoso K yutatenam

Concordia parvae res crescunt,
discordia maximae dila buntur.

IIpu cormacuy ¥ MaJjble rocyzapcrsa (Wiu ienia) pacTyT,

Poccnincko-ku-
TaliCKue OTHOLLEeHUS
XapakTepusytTcs
BbICOKOM AMHAMUNKOWN
. pa3BUTUS, MPOYHOW
npasoBoun H6a3son,
. pa3BeTBIIEHHON opra-
HU3aLMOHHOW CTPYK-
TYPOWA N aKTUBHBLIMY
CBSAI3AMM Ha BCeEX
YPOBHSX.

Opyxba Mex-
4y OBYMS cTpaHamu
nMeeT JOMTylo UCTO-
puvto, B TOM Yncie u B chepe Hayku 1 obpasoBaHms.
CerogHsa 1 Kutan, n Poccua HaxogaTca Ha cTaaum
pedopmM B MONUTUYECKON, IKOHOMUYECKOMN U COLLUN-
anbHol chepax U, COOTBETCTBEHHO, BEAYTCS COLM-
anbHble 1 npaBoBble NpeobpasoBanung. Kutam n Poc-
CUS UCTOPUYECKM 3aHUMAIOT coBepLUeHHOo ocoboe
MeCTO cpeu MUPOBbIX flepXaB — «HeynobHoe» ang
3anagHon UMBUAN3aLmn.

Bynyun nByma gepxxaBaMu Ha rnobanbHbIX pas-
BMBAIOLLMXCA PblHKAX, OHU HeM3beXXHO CTONKHYTCS
C MHOTUMW OpUANYeCcKMMHM NpobreMamu 1 opuan-
YeCKUMU AUneMMamu, Npu 3ToM LOJKHbI YYNTbCH
Ha onbITe ApYr Apyra u n3Bnekatb ypoku. MspaHue
Hawero ExerogHvka faet HaM XopoLUYy BO3MOX-
HOCTb YYMTbCS APYr Y ApYyra v COBEPLUEHCTBOBATLCS
BMecTe.

TIIpY pasZiopax U BeJUKUE Pa3pylIaloTCs.

Taii Canntocmuii Kpucn, dpegHepumckull ucmopuk

Bbicwee obpa-
30BaHue B Kutae un
Poccuu Takxe nme-
eT OONITYI0 UCTOopUIO.
CtaHoBNEeHUEe U
pa3BUTUE CUCTEMbI
3HaHMM N0 MHOTUM
avcymnnmHam B Kn-
Tanckon HapopHon
Pecnybnunke Haxo-
AATCa nog, rnybokum
BNuMsHueM Poccuu, un
Hayka npaBa He ABng-
eTCa UCKITIOYEHUNEM.
B KOHTeKCTe CTBIKOBKM MeXay KMTancKon MHULMa-
TMBOWN «OQMH NOSIC, OAMH MYTb» U POCCUNCKOM UHU-
umaTnBon EBpasnnckoro saKOHOMMUYECKOro Cot3a
0OMeHbI 1 COTPYAHUYECTBO MeXay pUANYECKUMN
kpyramu Kutaa n Poccun nmetot ocoboe 3HayeHme.

MpencTaBneHHbIN o4epefHON HOMep eXerogHuKa
«fOpuanyeckasa Hayka B Kutae n Poccun» obec-
neymBaeT OTKPbITYIO U BecnpenaTCTBEHHY KOM-
MYHUKaLMOHHYO nnaTtdopMy Ana akafeMnyecknx
IOPUANYECKMX KPYrOB ABYX CTPaH.

Mbl yBepeHbl B TOM, YTo topucTamMu n3s Kutasa u
Poccuu Ha aToit nnaTtdpopmMe 0bMeH MHeHMAIMU, nie-
AMU 1 NpoBefeHue yrnybneHHblx guanoros, besyc-
JI0BHO, BHECYT BaXkHbll BKN1af B pa3BUTNe NPaBOBbIX
AVCLUMMNNH 1 NOCTPOEHMe NPaBOBOro rocyaapcTaa
B HalUWMX ABYX CTpaHax.

lnaBHbI copegakTop:

10. I LLinakoBckuni, npogeccop kadeapbl 3K010rM4eckoro
v npupogopecypcHoro npasa MockoBckoro rocyaapcTBeHHoOro
topuanyeckoro yHusepcutera umenn 0.E. Kyragura [MIOA),

HOKTOP 0puaNYeCcKnx Hayk, npogeccop

lnaBHbI copegakTop:

Man Lyumaii, npogeccop HOpuandeckoro MHCTUTYTa,
VIHCTUTYTa MHTeNNeKTyanbHOM cOBCTBEHHOCTH
X3HaHbCKOro yHNBEpCUTETa, JOKTOP IOPUANHECKUX HAYK
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AnHomauus. B Hacmosuieli cmamye npedcmasien KOMNAPAMUBHbLIL AHANU3 NPAB08020 pezyiu-
POBAHUSL CenbeKoX03siticmaeeHHoll kpedumHnoll koonepayuu 8 Poccuu u Kumae. Packpsima ucmopu-
KO-Npagosast 3800UUSL CMAHOBJIEHUSL U PA3BUMUS CeJIbCKOX0351licmeeH Ol kpeOUmHOlL Koonepayuu
8 IMUX CMPAaHax, 0603HaueHbL cospemeHHble meHOeHuULL. Chopmynuposarst opudureckiie MoOeauU
cenbckoxo3siticmaeHHoll kpedumHotl koonepayuu 8 Poccuu u Kumae.

Kntouesvle cnoea: opuduueckas moodens, CenbCKoX03alcmeeHHAs kKpedumHas koonepayust, Poccus,
Kumaii.

Abstract. This article presents a comparative analysis of the legal regulation of agricultural credit
cooperation in Russia and China. The historical and legal evolution of the formation and development
of agricultural credit cooperation in these countries is revealed, current trends are outlined. Legal
models of agricultural credit cooperation in Russia and China are formulated.

Keywords: legal model, agricultural credit cooperation, Russia, China.
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C eJIbCKOXO3IUCTBEeHHAasA KpeJUTHAs KOollepanus

SBJIETCA OZIHOM 13 Harbosiee BOCTpeOOBAHHBIX

$bopM CcembCKOX03TUCTBEHHOUM KOOIEpAINy B MUPE.

CenlbCKOX034MCTBEHHBIE KOOTIEPAaTUBHI 3aHUMAIOT

ocoboe MecCTO cpeili UHbIX BUIOB KOOTIEDATHUBOB.

Ha ux gosro, 1o aHHbIM MeXxayHapoAHOro Koolie-

patuBHoro anbsiHca (MKA), npuxogutcsa 30 % Bcex

KOOIlIepaTUBOB MUpa'. B psazie 3apy6exHBIX CTpaH

KOOIIepaTUBHEIM CEKTOP ABJSAETCA BaKHeUIIUM

CEKTOPOM SKOHOMUKU, HapAAY C TOCYyAapCTBEHHBIM

U YacCTHBIM (Tak Ha3bIBa€MBbIi TpeTUll CEKTOP KO-

HOMUKM). CesbCKOX03AUCTBEeHHBIE KOOTIepaTUBEI

VCIIELITHO B3aMMOZEeNCTBYIOT ¢ KOOllepaTuBaMU U

OpraHu3aIUAMU UHBIX BUZOB U GOPM.
CoruasbHO-3KOHOMUYECKas IIPUPO/a CeNbCKO-

X035IICTBEHHOM KOOIlepalluu IPOSBIsAETCA Yepes

ctenytonye GyHKITMOHATbHBIE TIPU3HAKY:

— B 5KOHOMMYECKOM CMBICJIe KOOIIepaTUBHI IPUHA-
JieXxxaT CBOMM WieHaM, UYTO ITO3BOJISeT UCII0Tb30-
BaTh GOPMBI U MOJIENIU, TTPUBJIEKATENbHBIE IS
MaJIOUMYVIIIUX CETbCKUX TPaX/IaH, J0OUBAThCS
yBEINYEHHS UX JOXOJ0B;

— CeMbCKOX03AMCTBEHHbIE KOOTIEPaTHUBH 00beIu-
HSIOT PECypChl CBOUX WIEHOB, UTO IIO3BOJIAET I10-
CJIeIHVM Y4acCTBOBATH B CEIbCKOXO3IUCTBEHHOM
IeATeTbHOCTH, PaCIpeenaTh MPUOBLIb, CO3/1a-
BaTh 9KOHOMUIO, COBMECTHO JIeJINTh PUCKU, VKpe-
IUISTh CBOU ITO3UIMHU KaK MOKyTIaTesieil U IpoAas-
1I0B Ha pHIHKE;

— CeJIbCKOX03SIUCTBeHHbIe KOOIIEpaTUBBI UHTETPU-
PYIOT Masbie pOPMBI X034 CTBOBaHUSA, YTO ITO3BO-
JIileT IPOU3BOAUTH MPOAYKIIMIO Ha KOHKYPEHTHOM
OCHOBE, CHIKaIOT IIPOU3BOZACTBEHHEIE U3/IEPKKH,
VKPEIUISIOT MIPOA0BOIbCTBEHHYIO 6€30TacHOCTh U
0b6ecrieynBaloOT YCTOMYNBOE Pa3BUTHE CEThCKUX
palioHOB.

Kak ormeuar eme A. HasgHOB, «€CJIU MBI BCMO-
TPUMCS B COCTaB KPeCThsIHCKOT'O X03AMCTBA... TO JIeT-
KO CMO’KeM yOeUTbCsA B TOM, UTO /IJIS TIeJIOTO Psizia
oTpacJjel ero KpymHas popMa JaeT cpa3y Hermocpe-
CTBEHHO GOJIBIIYIO BHITOAY»’. 3HaUEHHE CETbCKOXO-
351MICTBEHHBIX KPEJUTHBIX KOOIIEPAaTUBOB COCTOUT B
TOM, YTO OHU 0OeCcleYnBaoT CBOMM WieHaM bojiee
ZIOCTYTTHBIE GUHAHCOBBIE YCJIYTHU U OCYIIECTBISIOT
dbuHAHCUPOBAHUE CETbCKOX03SIMCTBEHHOTO ITPOM3-
BO/ICTBA.

B Poccuu niepBhie KpeJUTHBIE KOOIIEpPATUBHI OS-
BWIHCH B XIX B. [IepBbIM NOTPEOUTETHCKIM KOOIIE-
paTUBOM, OCYILIECTBIABIINM U KpeJUTOBaHUE, ABJIS-
Jsack «bosbIras apresnb», co3aHHasa JeKaOpuCcTaMu.
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2 mapTa 1831 r. 6bUT YTBEPXK/JEH YCTaB «BOIbIION
apTenn», COIJIaCHO KOTOPOMY OCHOBHBIMH LIeIIMU
00BbeMHEHWS 1eKaOPUCTOB SBISINUCH «y/IOBIETBOPE-
HUe TIOTpebHOCTelH B IEHEXKHBIX CPeICTBAX KaXI0TOo
JmIa 1 obecriedeHre O6IIeCTBEHHBIX U3JEPKEK»",
KoonepaTuBHas opraHu3anus yrpasieHus, cBo6oga
BCTYIUIEHUS U BBIXO/IAa U3 apTeau, GOPMUPOBAHUE
maeBoro ¢poHza, HAMNYKeE YCTaBa U ZeMOKpaTHJe-
CKUI KOHTPOJIb CBHU/IETETBCTBYIOT O KOOIIepaTUBHOU
MIPUPO/IE 3TOTO OObEANHEHUS.

C 1834 . B [leTpoBcKOM 3aBozie cTajna GpyHKIHO-
HUpoBaTh «Majasa apTeinb», Ie/Ibl0 CO3aHUA KOTO-
POI¥i OBUIO OKa3aHKE OMOIIH ieKabpHCTaM, BBIXOS-
UM Ha tocesieHue. [ToMmumMo atoro, «Masas apTensb»
OCyIIleCTBIsAIa KpeAUTOBAaHUe kuTestel [leTpoBckoro
3aBoja, IpeAOoCTaBIIAA UM KPeAUTHI 110/, HEBBICOKUI
npoteHT (0T 2 0 10 %) Ha TOKYIIKY UHCTPYMEHTOB
U MaTepHajoB, Ha CTPOUTENBCTBO AOMOB. MlcTOUHU-
kaM¥ GOPMHUPOBAHUA YCTaBHOTO KanuTasna «Masoit
aprenv» ABaUCh 10 % OoT yacTu 06111eCTBEHHbIX
cyMmM «bosbiioil aprenn», HalpaBasieMOi Ha Y-
Hoe noTpebyeHue ee wieHoB; 10 % oT 3apaboTka
ZleKabpUCTOB U CPeACTBAa SKOHOMUYECKOro GoHza
«BoJbIIoi apTenu»’. B rieom «Masias apTesib» GyHK-
LIMOHUPOBaa 04eHb 3QPEKTUBHO U IIPOCYIEeCTBO-
Basia 6osee 50 jerT.

O60611eHME BBINIIECKA3aHHOTO MTO3BOJISAET 3a-
KJIIOYUTD, 4TO yKe B 30-x rr. XIX Beka B Poccun
CyIIIeCTBOBAJI MOTPEOUTETBCKUI KOOTIEPATUB, 3a-
HUMaIOIIUICca KpeIUTOBaHMEeM CBOUX WwieHOB. Ho,
ITOCKOJIbKY TIOMUMO CCYZHBIX QYHKITUI 3Ta OpraHu3a-
LU OCYIIEeCTBIISIA U MHYIO AesITeTbHOCTb, IIPe/ICTaB-
JIsieTcs ClIpaBe/IUBBIM BEIBOJ, O TOM, UTO UCTOPUA
CIleIIUaJIu3uPOBAHHBIX KPEJUTHHIX KOOIIEPAaTUBOB
B Poccuu BezieT cBoe Havaso ¢ cepefUHbI 60-X IT.
XIX B. OTOMY IpeAIIecTBOBAIO HECKOJIBKO IIPE/IIO-
CBUIOK: IpeobiiajaHue CelbCKOTO HaceJIeHus Ha/
TOpPOZCKUM, OTMeHAa KPeIMoCTHOTo npaBa B 1861 r.,
3eMesibHas pedopMa, IOABIEHUE CIIPOCca KPECThAH
B 3a€MHBIX CPeCTBaX JJis IPUOOpPETeHUs CEMSIH,
ymobpeHuit U celbCKOX03IHCTBEHHOTO MHBEHTAPS,
BBITIATa HAJIOTOBBIX TUIATEXEH B IeHEXKHOH popme.

CylecTBOBaBIINE B TO BpeMs yUpekAeHUs MeJl-
KOTO0 KpeAuTa ObLTU COCIOBHBIMH, TIOSTOMY OHU He
MOIJIU YZIOBJIETBOPUTH CIIPOC KPecThsIH. B cBsA3U ¢
OTCyTCTBHEM MeXaHU3Ma KpeJUTOBaHUS CeTbCKO-
X03AHCTBEHHBIX TOBAPOIIPOM3BOJUTENEN CeTbCKUE
JKUTENN OBUTH BRIHYKIEHbBI 0OpaiaThcs 3a 3alfiMamMu
K pocToBIIUKaM. Ho BBICOKUH CCYZHBIN TPOIEHT U
KPaTKOCPOYHOCTb KPEJAUTOB HOCUJIU JJI1 KPECThIH

' CM.: [Joknap MeHepanbHoro cekpetaps O0H «KoonepaTuBbl B npoLecce coLuanbHOro pasBuTus U nposefeHus Mex-
AyHapoaHoro aHa KoonepaTusos» (LLecTbaecaT wectas ceccua MeHepanbHoi Accambnen O0OH, 13 wionsa 2011 r.) //

URL: http://www.ica.coop (gata obpauwierus: 29.09.2012).

2 CM.: loknap leHepanbHoro cekpeTapst OOH «KoonepaTuebl B npoLecce couuanbHOro pasButus 1M npoeefeHne Mex-

AyHapoaHOro AHA KoonepaTtuBoB».

3 Yagnos A. KpaTtkuit kypc koonepauuu. M. : KoonepatusHoe uspatensctso, 1925. C. 6.
* HukoHosa C. B. TInoHepbl poccuitickoit koonepauuu. Yuta : 3UM CYKUK, 2001. C. 11.
5 [Henposckuii C. 1. Koonepatopsl B 1898—1968 ropax. M., 1968. C. 25.
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CTOJb KababHBIN XapaKTep, YTO MHOTHE UCCTeN0Ba-
Tesu, Hanpumep, M. JI. XelicuH, BUZieN B IOSABJIEHUN
POCTOBIINYECTBA OCHOBHYIO IIPUUUNHY 3apOXKAeHUS
CeTbCKOX03AMCTBEHHON KpeIUTHOMN Koollepalliu B
Poccun®.

I[TepBoe poccuiickoe ccyzo-coeperaTebHOE TOBA-
pHIIIecTBO OBUIO 06pa30BaHO OpaThIMU JIyTaHUHBIMU
B cesie JlopoBaToBO PoxxziecTBeHCKOM BosocTu BeT-
JIy’KCcKoro ye3na KocTpoMckoii rybepuuu B 1865 T.
EAHCTBEHHBIM MCTOYHUKOM IIpaBa JAJis JaHHOT'O
VUpeXIeHUs MeJIKOTO KpeJuTa SIBJISUICS YCTaB CAMOT'0
IOPUUYECKOro JIUIa, YTBepKAeHHBIN ToCTaHOBIIe-
HUeM MUHHCTpa GUHAHCOB 22 OKTA6GDPst 1965 1.7
OCHOBHBIMU I1IeJIIMU JIeSITEeIbHOCTHU 3TOI'0 TOBAapU-
1ecTBa ABISINCH IPUBJIeUeHNe IeHeXKHBIX CPeZICTB
JKUTeNIeN ¢ BBIIUIATOM UM MPOIEHTOB IO BKJIaZAaM,
a Takke IpeJiocTaBleHUe YWieHaM TOBapulllecTBa
CCY7 «Ha BO3MOKHO MeHee 06peMeHUTETbHbBIX yC-
JIOBUSAX»®,

Jlns JoCTHKEeHUS BhINNIEyKa3aHHBIX 1eJieli 6buta
HeobxoArMa ocobast opraHu3anus KpeJauTa, OT/Iu-
YaBIIyIO ObI 3TY OPraHU3AIMOHHO-TIPABOBYI0 GOpPMY
KPEeAUTHBIX yUpeXJeHUN OT COCIOBHBIX KPeJUTHBIX
yupexzenuii. CiezoBaTesNbHO, cCyZo-cOeperaTeib-
HOe TOBapHUINECTBO AOMKHO ObIIO UCIOIh30BaTh
MIPUHLIUNNAIBHO HOBBIE, OTIMYHBIE OT CyIIeCTBO-
BaBIIUX MTOAXObI KPeUTOBAHUS, TaK1e KaK JIOKaIb-
HOCTb, OTKPBITOCTD, CAMOYIIpaBjieHNe, paBHOIIpaBUe
YWIEHOB, MTAa€BOE HAaYaJso, OJNH U3 PAaBHBIX MaeB, Gpu-
HaAHCOBasA CaMOCTOATEIbHOCTh TOBAPUIL[ECTB, OIIaTa
TPyZa PyKOBOAUTEJIEHN, OTpaHUUYeHNe pacipe/ieleHUs
MpUOBIIY Ha MTaeBOH B3HOC, KPeUTHOE OOCTyKU-
BaHUe TOJIbKO WIEHOB TOBapUIlleCTBa, KPaTKOCPOU-
HOCTb KpeJIUTOBaHUA.

B mepBhle TozAbI CeMbCKOX035AMCTBEHHON KpeaUuT-
HOM KooImepanuu ee pa3BUTHe ObLIO Kpatite MeieH-
HBIM. Pa3BUTHIO IPEMATCTBOBAJIA CJIOXKHAS IIPOLIEY-
pa perucTpaiyu TOBapUIecTB — YCTaBhI cCy0-cOe-
peraTebHBIX TOBAPHUIIECTB TOJIEKATHN 0ZI00PEHUIO
MUHUCTPA GrHAHCOB Poccuiickoit uMmepuu.

B 1872 r. 61 yTBEPK/IEH TUIIOBOH yCTaB CCY-
no-cbeperaTebHOTO TOBapuIlecTBa. ITo-mpeskHeMy
y4acTBOBATh B CETbCKOXO3AUCTBEHHOM KpeAUTHOMN
KooTIepaliiy MOTJIa JUIb He6GOo IbIIas 4acTh CeJlb-
CKUX XUTeJel.

Crep:kuBaHUe Pa3BUTHUSA KPeJUTHOM Koollepau
6B17I0 06YCIOBIEHO COIMATHHO-9KOHOMUYECKUMH,
MMOJIUTUYECKUMHU U MPAaBOBBIMU GAKTOPaMHU, Cpe-
I HUX:

— ToJIyHaTypajJbHOE X03SUCTBO;
— OTCYTCTBUE CIIpOca Ha 06G0POTHBIE CPEeICTBA JJis

XO3AUCTBEHHBIX 11eJIei;

— OoJbIIas KpeAUTOPCKas 33I0/DKEHHOCTD KPECThSH
nepe/i TOBapUIeCTBAMU, UCUUC/IIeMast IeCaTKa-
MU JIET;

— KPaTKOCPOYHBIN XapaKTep KPeAUTOBAHUs, B TO
BpeMsI KaK IPOU3BOZCTBO CETbCKOXO3AMCTBEHHOM
MPOAYKIMY B CUIY OObEKTUBHBIX TPUIUH — TIPO-
JODXUTENbHBIN ITPOIIece;

— TpeKpalleHue KpeJIUTOBAHNSA TOBAPHUIIIECTB 3€M-
CTBaM¥;

— HEKOMIIETEHTHOCTD UCIOTHUTENbHBIX U KOH-
TPOJIbHO-PEBU3NOHHBIX OPTaHOB TOBAPUIIECTB
IIPU pellleHUH TAKUX BOIIPOCOB, KaK OIleHKa IUIa-
TEXKECIIOCOOHOCTH, IPEIOCTaBIEHIE OTCPOYEK 10
KpeZnTaM, OlleHKa obecriedyeHus 00s3aTeNbCTB.
[ToMHMO 3TOTO0, pacIpoCTpaHeHHe U/ieu KooIe-

PaTUBHOTO KPEAUTA CPeAU POCCUICKOTO KPECThIH-

CTBa CE€PKUBAIOCh BEKOBBIMH YCTOSIMU OOIIMHBI,

MPENATCTBOBABUIMMHU MTPUCITOCOBTIEHUIO KPECThSIH

K TaKUM HOBBIM 9KOHOMHYECKUM KaTerOpUsM, KaK

CPOYHOCTB, IUVIATHOCTh U BO3BPATHOCTb KPEJUTOB.
Ho OCHOBHBIMU IPUYUHAMU CAEPKUBAHUA PO-

CTa KpeUTHOM KOoollepaluy ObLIO TO, YTO OHA ObLIa

IIpeJCTaB/IeHA TOIBKO CCYZAO-cOeperaTebHbBIMU TO-

BapUILECTBAMH C UX ITa€BbIM HaYaJIOM, a TAKXKE KOJI-

JIM3UU ¥ TIPABOBBIe IPO6eITbI 3aKOHOAaTeNbCTBa. He

ObLT IPUCTIOCOOIEH K POCCUHCKUM YCIOBUAM 06pas-

LIOBBIY YCTaB CCyAHBIX TOBapuillecTB 1872 r. (maeBoe

Hayasio, 6osbIIas cymMMa mast, HeOOJIbIIOH CPOK IS

BHECEHUS T1asl [IOMTHOCThIO — TP MecAIa U T.4.)°.

1 utons 1895 1. 6sUT0 IPUHATO HOBOE [Tos0XKeH e
00 yupexIeHuax MeJKoro kpeauTa'®. Ha ocHoBaHUM
3TOrO IIPABOBOr0 aKTa B 1896 r. 6pu1M pa3paboTaHbI
00pa3IoBbIe YCTaBhI KPEAUTHBIX U CCYZO-cOepera-
TeJIbHBIX TOBapHUIIeCTB. KpoMe Toro, GbLIN IPUHATHI
TpUMepHBIe TIPaBIIa TIOCPEAHUIECKHX 1 3TOTOBBIX
olepauuii, IpaBuiIa IPoBeJeHNs COOPAHUIA YIIOTHO-
MOYEHHBIX' .

IOpuzanvecKuii aHaIN3 YKa3aHHBIX TPABOBBIX aK-
TOB CBH/ETEHCTBYET, YTO B IIPABOBOM PETYIUPOBa-
HUM KOOTIEPATUBHBIX YUPEKAEHUI METKOTO KpeAUuTa
MIPOM3OIIUIN [TyOOKYE MOJIOKUTENbHBIE U3MEHEHU.
OcHOBHas IpaBoOBasi HOBeJLIA COCTOSIA B TOM, UTO B
Poccuu ObUT paspelieH K OTKPBITHIO HOBBIN BUJ, KO-
OIIEPaTHUBHBIX TOBAPUILECTB — KPEAUTHBIE TOBAPH-
IIeCTBA, IVIABHOE IIPEUMYILECTBO KOTOPHIX COCTOSLIO
B Ux OecriaeBOM Havasie, 4TO II03BOJIMJIO IIPUBJIEYb B
KOOIIepaIfIo 3HAYNUTENbHYIO YaCTh CETbCKUX KUTE-
Jieil — MasioumyIiee KpeCTbIHCTBO.

OcHoBHas QYHKIMSA KPEAUTHBIX U CCyZ0-cOepera-
TEJIbHBIX TOBaPUIIECTB COCTOSUIA B IPEJOCTaBIEHUN
KPEAUTOB KPEeCThSHAM /IS UX XO3SHCTBEHHBIX HYH.
Ocy1ecTBAsIOCh KaK KpaTKocpouHoe (70 12 mecs-

¢ CM.: Xesicur M. JI. icTopus koonepauun B Poccuu. J1., 1926. C. 19.
7 CobpaHue y3akoHeHU 1 pacnopsixxeHuit MpasuTtenscTea. 1865. N2 108.
8 Macnos C. JI. Cenbckoxo3siicTBeHHas koonepauus: ee GopMebl, 3HadeHue, 3agaun. M., 1922. C. 11.

7 CM.: Xevicun M. J1. KpeanTHas koonepauus. M., 1923. C. 48.

% MonHoe cobpaHue 3akoHOB Poccuiickoin umnepun. 1899. N2 11797.
""" CM.: O6yxos H. 1. O pa3BUTUM MeNKON KpeanTHON koonepaumun (ncTopudeckuin odepk) // ®unHaHcbl. 1995. N¢ 9.C. 45.
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11eB), TaK U JOJTOCPOYHOe (Z0 5 JIeT) KpeAuToBa-
Hue. Pa3mep KpeJuTa olipesiesisics, UCXOAA U3 Kpe-
JMTOCIIOCOOHOCTY JOJDKHUKA U ITPEJOCTaBIEHHOTO
obecreyeHUs UCITONIHEHUA 0b0s13aTenbcTBa. HoBoe
[TonoxxeHune pa3pemiano BbJady KPeAUTOB IO 3a-
JIOT IBYXKMMOTO U HEIBMKUMOTO UMymiecTBa. Kak
MMOKa3bIBAET MPAaKTUKA, B OCHOBHOM BHOCHWJINChH B
3aJ10T BHeHaZleJIbHbIe 3eMJIU, CeTbCKOX03ACTBEHHBIM
WHBEHTAPh U CETHCKOXO3IUCTBEHHAST TIPOAYKIIVS.

KapauHaibHO HOBBIM B I€ATETHHOCTH KPEIUT-
HBIX U CCyZ0-cbeperaTenbHBIX TOBAPUIIECTB CTAJIO
paspelieHue OCyIIeCTBIATh UM IOCPeAHNYIECKYIO
JlesITeNbHOCTh 2.

V3MeHeHUS B KOOTIEPATUBHOM PETYIUPOBAHUU
3aTPOHYJIU UHCTUTYT CAMOYTIPABJIEHUSI B TOBAPHU-
mecTBe. [TosoxxeHvieM 1895 1. 6bUT BBeZleH HOBBIH
OpraH yIpasJeHus — coOpaHue YIOTHOMOYEHHBIX.

[MosiByIeHME HOBOM OPraHU3aIMOHHO-TIPABOBOM
$OpPMBI KOOTIEPAaTUBHBIX TOBAPUIIECTB MTOBIEKIIO
3a coboii n3MeHeHNe KOOTIepaTUBHOTO MHCTUTYTA
OTBETCTBEHHOCTU. [TOCKOJIbKY KPEAUTHBIE TOBAPU-
mecTBa GyHKIIMOHUPOBaIU Ha bGecriaeBoil OCHOBE,
[UTA HUX, B OTJIMYHE OT CCyA0-chbeperaTebHbIX TOBa-
PUIIECTB, ObUTH HETIPUMEHUMBI HY HeOTpaHWYeHHas,
HY OTpaHWYEHHAst B pa3Mepe, KPaTHOM Ialo, OTBET-
CTBEHHOCTb. [103TOMY 3aKOHOZATENH TPUMEHWIT HO-
BBIN KPUTEPUI B OTIpeZieJIEHUY OTBETCTBEHHOCTH —
3aBUCUMOCTH OT OTKPBITOTO WIEHY TOBAapUIIECTBA
KpeauTa.

[Tosnoxkenne 1895 r. npeycMOTpPEI0O BO3MOXK-
HOCTb CO3J]aHUS COI030B YUIpPeXXZeHUI MeJIKOTo Kpe-
auta. B 1895—1911 rr. HaboaeTcsa poCT COI030B
KPEIUTHBIX U CCY/I0-cOeperaTebHbIX TOBAPHUIIECTB
U, TIOCKOJIBKY B 3TOT EPUOJ BDEMEHHU B CUCTEMY Kpe-
JUTHOM KOOTIEPAITUY BXOAWIH TOJBKO ITEPBUYHBIE
KOOITepaTUBHEIE TOBAPUIIECTBA U UX COIO3bI, CUCTE-
MYy KpeANTHOHN KOOTEPAI MOXKHO OXapaKTepPH30-
BaThb KaK /IByXyPOBHEBYIO.

JlanbHetinee pa3BUTHE KPEIUTHOM KOOIIEpaIuy
CBUZETEIbCTBYET O CTPEMUTEIBHOM POCTe YHCIa
CO3/laBaeMBIX CCyIO-cOeperaTebHbIX U KPEAUTHHIX
TOBApUIIECTB. BBIX0/] KPECThAH U3 OOIUHBI TPUBEJ
K POCTY KPEeJUTOCIIOCOOHOCTH CETbCKUX JKUTENEH,
palMoHaIN3auA 3eMIeII0/Ib30BaHMUs, yBeINIeH1e
TOBApPHOCTU KPECThIHCKOTO X035 CTBa 06YCTOBUIN
CIIPOC Ha CEThCKOXO03HCTBEHHbIE MaIIMHBI, y00pe-
HUA, TOBLICHIY TpebOBaHUs K OpraHU3aIiui KpeauTa
1 GOPMHUPOBAHUIO CUCTEM CHAOKEHMS U COBITA CEJTb-
CKOXO3SIMICTBEHHOM NpoAyKIuy. 7 nioHA 1904 r. 66110
yTBep:KZeHO HOBoe [lookeHue 06 yUpexJeHUIX
MEJIKOTO KpeAuTa'?, 3HaYNTeIbHO OTINYABIIEeCs OT
npezbiAyIero [TooxeHus 00 yIpexRJeHUAX METKOTO
KpezuTa. HoBeJUIBI TpaBOBOTO PETYINPOBAHUA 00Y-

mpMﬂMLIECKVIE MOJENM CeNbCKOX03AMCTBEHHON er,ﬂ,MTHOVI Koonepatuu B Poccun u Kutae

cnoBwid B 1905—1914 rT. poCcT KoIM4ecTBa KPeAnT-
HBIX U CCyZO-cOeperaTesbHbIX TOBAPUIECTB ITOYTH
B 10 pa3'*. B 1912 r. KoolepaTUBHBIMU TOBAPUII[E-
cTBaM¥ GBI co3/iaH MOCKOBCKUI HapOAHBIH GaHK.

V3MmeHeHUe cOIMalbHO-5KOHOMWYECKUX U MTOJIU-
TUYECKUX YCJIOBUH, OOYCIOBIUBAOIINX QYHKINO-
HUpPOBaHMe KOoIlepallly, IOBIEKIO KapAUHaIbHOe
0OHOBJIEHVE KOOTIEPAaTUBHOI'O 3aKOHO/ATENbCTBA.
OTO BeIpa3uiaock B npuHATUU 20 Mapra 1917 r. Ilo-
JIOXKEHHUA 0 KOOIlepaTUBHBIX TOBAPHUILlECTBAX U UX
coro3ax”. [IaBHOM IPaBOBOI HOBeJLIOM [10I0XKEHUS
1917 r. sBasimack 3aKpervieHHass HOPMaTUBHO Aehu-
HUIIMA KOOIlepaTUBHOI'O ToBapuilecTsa. [Tog HUM
TTIOHUMAaJIOCh TOBapHUILECTBO C IIepeMeHHBIM COCTa-
BOM U KaIllUTaja0M, KOTOpOe NMeeT 1]e/IbI0 COAEUCTBO-
BaTh MaTepPUAIBHOMY U [lyXOBHOMY 6JIaTOCOCTOSTHUIO
CBOMX WIEHOB II0CPEACTBOM COBMECTHOM OpraHMu3a-
LIMM pa3HOT'0 poJia X03ANCTBEHHBIX IPeAIPUATUN U
TPYyZAa CBOUX WIECHOB.

JlaHHOe oTIpezieieHre OBUIO €IUHBIM JIJIs1 KOOTIe-
PaTUBHBIX TOBAPHUIIECTB BceX GOpM, B TOM YHCIIE
KPEAUTHBIX U CCyZO-cOeperaTeabHbIX. OTO CBUZE-
TEJIbCTBYET O CTPEMJIEHNU YHUDHUIIMPOBATH 001IIe
IIpaBOBBIE TIOHATUA BO BCEM KOOIIepaTUBHOM IIpaBe U
IIpyJaTh KOollepaTuBaM YHUBepCAJIbHBIN XapaKTep.
C ofHO CTOPOHEI, BKJIIOUEHNUE KPeJUTHHIX U CCY-
Zo-cbeperaresbHBIX TOBAPUIIECTB B €INHYIO CHCTEMY
KOOIIepaIiu BIAeTcss 000CHOBAHHBIM, TaK KaK IIPU-
pozZia ¥ IPUHLIKITEL QYHKIIMOHUPOBAHUA STUX TOBAPU-
IIECTB ABJITIOTCS KOOIIEPAaTUBHBIMH, TI03TOMY 00Iiiee
[IpaBOBOE peryJIrpoBaHue BCceX BUAOB KOollepaluu,
BKJIIOYAsi ¥ KPeUTHYI0, HeobxozarMo. Ho ¢ apyroii —
o611T1e TIpaBOBbIe HOPMBI 063aTETHHO TOKHBI OBITH
KOHKpETH3HUPOBaHBHI B CIIel[MaJlbHOM 3aKOHOaTelb-
CTBE O KpeAUTHOU Koollepaliuy, TOCKONbKY 3TU BUJBI
TOBapPUIIECTB 06J1aJat0T CIIEIUaTbHOMN, OTINYHOM OT
WHBIX KOOIIEPAaTUBOB IIPABOCIIOCOOHOCTHIO.

Vicxona u3 onpezeneHNUsA KOOIlepaTUBHOT'O TOBa-
pHILlecTBa, MOXXHO BBIZIEIUTD ero caeAylolre pa-
BOBBIE IIPU3HAKU:

— OCHOBaHO Ha CBOOOZHOM OTKPHITOM WIEHCTBE;
— JiefiCTByeT TOJIbKO B MHTepecaX CBOUX WIEHOB;
— IIesb KOOIIepaTUBHOT'O TOBapHIlecTBa — JJOCTU-

JKeHHe MaTepHabHOTO U IlyXOBHOT'O 61ar0coCTo-

STHYS YWIEHOB B 00JIaCTAX IPOM3BO/CTBA U ITOTPe-

6J1eHHA TTyTeM JIO0 OpraHU3anUY KPeCThIHCKUX

XO3SIHCTB OTAEIbHBIX WIEHOB, TM60 OpraHU3auu

XO3SIICTBEHHOT'O MeXaHM3Ma KOOIllepaTuBa, IM60

Opra’u3saluy TpyZa WieHOB TOBapUILeCTBa;

— MOXET OBITh UCTIL[OM U OTBETYMKOM B CyZ€OHBIX
opraHax.

B nanHoM ITonoxeHUu cofeprxajcsa IpUMepHBI
nepedyeHb BUOB KOONIEPAaTUBHBIX TOBAPUILECTB,

12 CM.: Torommany B. @. Koonepaums B pycckoit fepesHe. M., 1912. C. 308.
3 TMonHoe cobpaHue 3akoHoB Poccuiickoit umnepun. CM6., 1907. T. 24. N2 24737.
% CM.: COOpHUK CTaTUKO-3KOHOMUYECKMX CBELAEHUI MO CeNbCKOMY X0391McTBY Poccmu 1 MHOCTpaHHbIX rocypapcTe. log

10-n. Mr., 1917. C. 558—559.

5 CobpaHue y3akoHeHWU 1 pacrnopsixeHuit Mpasutensctea. 1917. Ne 72.
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JelcTByomNX B chepe Kak MPOU3BOACTBA, TaK U
noTpebieHus. Pa3pernanocsk co3ziaHue KaK CIelya-
JIN3MPOBAHHBIX KOOIIEpaTHBOB (HapuMep, KpeanT-
HBIX U CCyZ0-cOeperaTenbHbIX), TaK ¥ TOBApUIIIECTB
CMeIIaHHOTO THUIIa, T.€. YHUBEePCaJIbHBIX TOBApH-
mecTB. CylllecTBeHHBIM HOBOBBeZeHHEM fABUIOCH
yCTaHOBJIEHNE IBOYHO-PErUCTPallMOHHOIO IIopAJKa
Co37aHyA KOOTIepaTUBHBIX ToBapuiecTB. Hapazy ¢
yCTaBHBIM MOPSZIKOM 06pa30BaHMs KOOIEPATHBHBIX
TOBapHUIIleCTB HOBBIM JOKYMEHT IIpe/JoCTaBUI BO3-
MOXKHOCTB CO3/IaBaTh TOBapUIIleCTBa U 110 FpaXkAaH-
CKO-TIpPaBOBOMY ZIOT'OBOpDY.

JocTtaTouHo noApo6HO [TookeHNe peramMmeH-
TUPOBAJIO MOPAAOK YIpeXJeHNA U QYHKIIMOHUPO-
BaHMA COI030B KPEAUTHBIX U CCYZ0-cOeperaTebHbIX
TOBapHILECTB, 00pa3yomuX BTOPOH YPOBEHb CHUCTe-
MBI KOOIlepaTUBHOTO KpeauTa. OCHOBHOM HOBeJION
ABJIAJIOCH pa3pellleHne COo3/aBaTh KaK OJHOPOJHBEI-
MM, TaK ¥ pa3HOPOZHBIMH KOOIIepaTUBHBIMU TOBA-
pHUIlecTBaMU eJUHBIHN cor03. COI03Bl MOIIU OBIThH
CO3ZlaHBI KaK Ha JJOTOBOPHOM, TaK U Ha YCTaBHOU
ocHOBe. BBUTM y3aKOHEHHI Cbe3/bl Ipe/ICTaBUTe-
Jiell KooIlepaTUBHOTO JABIKEHUA, KOTOPBIE CBIrPAIN
Ba)XHYIO POJIb B pa3BUTUHU KOOIIEPAaTUBHOI'O ABU-
HKEHUA'®,

IMTocsie OKTAGpbCKOLL peBomonyu 1917 T. coBeT-
CKas BJIaCThb IIepBOHAYAIbHO OJIarOCKIOHHO OTHEC-
Jlachk KO BCcel Koollepaliuy, B TOM YHCIe U KpeJuT-
HOM, TaK KaK OHa 00'beANHANIa MEJIKUX U CPEAHUX
CeIbCKHUX TOBAapOIIpOU3BOAUTENIEH, a He KPYITHBIHN
YaCTHBIY KaluTaJjl, I0O3TOMY He Iojjie)xasa Halyo-
Hanu3aluu. BMecTe ¢ TeM B 5TO BpeM: CyIleCTBEH-
HO MeHfAeTcA rocyjapCcTBeHHasA MOJUTHKA T10 OTHO-
IIeHUIO K Koomnepanuu. HoBasa rocyzapcTseHHas
KOHIIENIINA U COCTOsAIa B CTpeMJIEHUU ITPeBpPaTUTh
He3aBHCHMYyIO KOOIIepaliio B Pa3HOBUAHOCTD T'OCY-
ZlapCTBEHHOTO amnmapaTta. OCHOBHOM yIop ObLT czie-
JIaH Ha KpeIUTHYIO0 KooIepallrio, TaKk KaK COBETCKas
BJIACTb CYHTAasa KPeJUTHYIO KOOIepaluio «CaMoi
HeJleMOKPaTUYHOM YacThio KOOIlepalu».

CoBeTCKOe rocyZapCTBO MBITATIOCh CO3IaTh CO0-
CTBEHHYIO COITUAINCTUYECKYIO CUCTeMY KpeJUTOBa-
HUA cenbcKoro xo3saiicTa. Jlekperom CHK PCOCP ot
2 HOs6ps 1918 1. «O6 06pa3oBaHUHU CIIELIHATBHOTO
¢$oHa HAa MepOIPUATHS 110 PA3BUTHIO CEJIbCKOTO
XO3SIMCTBa»' GBLIO MPEAYCMOTPEHO CO3/IaHUE CIIElIH-
arpHOTO GOHAA 11 KPeAUTOBAHNSA CETbCKOTO X0O35H-
CTBA C LIeJIbI0 ero yAydllleHHs U llepeycTpolicTBa Ha
COLIMaTMCTUYeCKUX Hadaiax.

B 1918 r. MOCKOBCKHMIt HapOZAHBIH GaHK OBLUT HAITHO-
HaJIM3UPOBAH U PEOPTaHM30BaH B GOpMe CIVAHUSA C
Hapoaubim 6atikom PCOCP.

[punaTeii 27 aaBapsa 1920 r. Jlekper CHK «O6
00BeIMHEHNH BCEX BI/IOB KOOIIEPATUBHBIX OpTaHU-
3a1uii»'® mpeAnMcHBaI MPOBECTH PEOPTaHU3AIINIO
KPEZUTHBIX U CCyZ0-cOeperaTesbHBIX TOBAPUIIECTB
U UIX COI030B B hopMe CIIUAHUSA C TOTPEOUTENHCKUMU
o06IIIeCTBaMU U COI03aMU.

OTHOCHTEIBHO KPeJUTHOM Koollepaliuy IOJIUTH-
Ka KOOIIEPATHBHOI'O MHTerpasa 6puia MpUOPUTETHON
7o suBaps 1922 1. OTo 65110 06YCIOBIEHO TEM, YTO,
HeCMOTps Ha BOCCTAHOBJIEHUE B IIepBble MeCAIbI
HAIIA IOTPEOUTENBCKOM, TPOMBICJIOBOM U CETBCKO-
X03AMCTBEHHON $OpM Koollepauuu, KpeJuTHas Ko-
oIepanusa Kak caMOCTOATeIbHas KoollepaTUBHAasA
cucteMa B 1921 r. y:xe He CyllleCcTBOBaJIa.

Co3zpaHue crienyaau3vpoBaHHBIX KPeAUTHBIX
KOOIIepaTUBOB ObUTO pa3pemeHo Jekperom BLIMIK
u CHK PCOCP ot 24 auBapsa 1922 r. «O KkpeAUTHOHN
Koorepamuu»'’. OH peryIupoBal JeATeTbHOCTh Kpe-
JVTHBIX U CCyZ0-cOeperaTenbHBIX KOOIIEPATUBOB,
CO3/laBaeMBIX 71 IpeJloCTaBIeHNA CBOUM WIeHaM
IIPOM3BOJCTBEHHBIX CCYA.

7 ssHBaps 1927 r. O6bUIO IPUHATO TOCTAHOBIEHNE
LMK 1 CHK CCCP «O6 yrBepxzgeHunu IlonoxeHu
O CHCTEMe CeTbCKOXO3SIMCTBEHHOTO KpeAnuTa»>’, a
[IpaBOBble OCHOBEI PYHKITMOHUPOBAHUA KPeJUTHBIX
KOOIIepaTHUBOB yCTaHaBINBAINCh IOCTAHOBIEHUEM
LMK n CHK CCCP «O koomnepaTUBHOM KpPeJUTe» OT
18 auBaps 1927 r.*!

Jexper ot 13 dpeBpansa 1929 1. «O cucreme cejb-
CKOXO3AMCTBEHHOTO KpeAuTa» IpeAINChBal BO
B3aMMOOTHOIIEHUAX MeX/y HU30BEIMU 3BEeHbIMU
CHCTEMBI CeIbCKOXO03HCTBEHHOTO KpeJUTa 1 pecILy-
61MKaHCKUM OaHKOM HCIIOIb30BaTh He 6osiee 0ZHOTO
MIOCPEeJHUKA: VI OOIIECTBO CETbCKOXO3SHCTBEHHOTO
KpeAnuTa, UIU KpeAUTHBIN COI03.

[TockompKy cBOEM OCHOBHOM 3azaueli CoBeTcKoe
TrOCyZAapCTBO CYMTAJIO CO3/jlaHNe rOCyAapCTBEHHOMN
CHCTEMBI CETbCKOXO3SHCTBEHHOTO KpeinTa 6e3 yJa-
CTHA KOMMEPYECKUX ITOCPEAHUKOB, HEOOXOANMO
66U10 peOPMUPOBATh KpeAUTHBIE OTHOIIeHUs. Oc-
HOBHBIE I1eJTU U TOPAZIOK IIpOBeeHU KpeAUTHOMN
pedbopMBI OBUTH U3JIOXKEHBI B TOCTaHOBIeHUY [TUK
u CHK CCCP «O kpeAuTHOU pepopMe», IPUHATOM
30 auBaps 1930 1.%2

Ha ocHOBaHMU faHHOTO NTpaBoBoOro akTa LleH-
TPaJIbHBIN CETbCKOXO3AMCTBEHHBII GaHK ObLT peop-

16 CM.: BopoHruHa H. 1. KoonepaTuBHble Cbe3fbl U MX POJib B Pa3BUTUM 3aKOHOAATENbCTBA O CEIbCKOXO3FNCTBEHHOM KOO-
nepauwum B Poccun // Wctopus rocygapcTea u npaso. 2014. N2 14. C. 14—19.

17 CobpaHue y3akoHeHuit pabouyero u kpecTbsiHckoro MpaBuTensctea PCOCP. 1918. N2 81. CT. 856.

'8 CobpaHue y3akoHeHuit paboyero u kpecTbsiHckoro MpasuTtensctea PCOCP. 1920. N2 6. CT. 37.

17 CobpaHue y3akoHeHuit pabouyero u kpecTbsiHckoro MpaBuTensctea PCOCP. 1922. N2 12. C1. 110.

2 CobpaHue 3aKOHOB M pacropsixeHuii Paboue-kpecTbaHckoro npasutensctea CCCP (ganee — C3 CCCP). 1927. Ne 4.

Cr. 39.
21 C3 CCCP. 1927. N2 35. CT. 364.
22 C3 CCCP. 1930. N2 8. Cr. 98.
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raHW30BaH BO Bcecoro3HbIl celbCKOX03AHCTBEHHBIN
KOOIEepPaTUBHO-KOJIXO3HBIHM OaHK, a pecmyOInKaH-
CKHe CeJIbCKOXO035MCTBEHHbIE OAaHKU U 00IecTBa
CeJIbCKOX03SIMCTBEHHOT'0 KpeJnuTa — B QpuInaisl
aTOro GaHKa.

Takum 06pa3oM, B XO7ie IEPBOTO dTana KPeJuT-
HO¥ pedopMbI ObLIa CO3Z[aHA IBYXYPOBHEBAs CUCTeE-
Ma CelbCKOXO035MCTBEHHOT'O KpeJuTa, HU3IINM 3Be-
HOM KOTOPOY SIBJISUIUCH KpeAUTHEIE TOBAPUILeCTBa.
20 mapta 1931 r. 6BUIO IPUHSATO IIOCTAHOBJIEHUE
CHK CCCP «O6 n3MeHEeHUAX B CUCTEME KPeJIUTOBA-
HUS, YKPEIUIEHU KPeAUTHOM paboThl 1 obecrieyeHnn
X035 MCTBEHHOTO pacyeTa BO BCEX XO3AHCTBEHHBIX
opra"ax»>’. DTOT IIPaBOBOM aKT YCTAHOBWJI, YTO He-
06X0ZUM TIepexo/; OT KOMMEPUYECKOTO KpeIUTa K TIpsi-
MOMy 6aHKOBCKOMY KP€IUTOBaHUIO, TIO3TOMY OBUTH
JINKBUZVIPOBAHEI Bcecoro3HEIH celbCKOX035CTBEeH-
HBIA KOOIIEPAaTUBHO-KOJIXO3HBIN OAHK U KpeJUTHBIE
ToBapuinecTBa. PyHKINM 6aHKa OBUIH ITepeJaHbl
TocyzmapcTBeHHOMY OaHKY, a KpeZJUTHBIE KOOTIepa-
TUBBI IIpeBpalleHs! B prtnansl [ocoaHKa.

BospoxxzeHne KpeAUTHOH Koomepanuu B Poccru
Ha4danochb B 1991—1992 rT. ¢ IOABNIEHUA KPEeAUT-
HBIX COI030B, CO3/laBaeMBIX II0 HopMaM 3akoHa PO
ot 19 urosns 1992 r. N2 3085-1 «O noTpebuTtenbcKoit
Kooneparuu (IIoTpebUTeTbCKUX 00IIeCTBaX, UX COI0-
3ax B Poccuiickoit ®esepanyn)». IlepBbie ceIbCKOX0-
3AHCTBEHHBIE KpeJJUTHBIE KOOIIepaTUBHI TOSBUIVIChH
B Bosrorpazgckoii obiacTu.

B HacTosIee BpeMs [IPaBOBYIO OCHOBY JleTelIb-
HOCTH CEeTbCKOXO3AMCTBEHHBIX KpeJUTHBIX KOOoIle-
paTUBOB cocTaBisAeT ['pakAaHCKU Kogeke PO

2

(%)

C3 CCCP. 1931. N2 18. CT. 166.
% Poccuinckad raserta. 1994. 30 Hosib.
%5 C3 P®. 1995. Ne 50. CT. 4870.
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mpMﬂMLIECKVIE MOJENM CeNbCKOX03AMCTBEHHON er,ﬂMTHOVI Koonepatuu B Poccun u Kutae

(manee — I'K P®), ®eznepanbHbIll 3aKOH OT 8 JieKa-
6pst 1995 1. N2 92-03 «O cenbCKOX03AHCTBEHHOM
Koomepanun»>> (fanee — 3aKOH O CeJIbX03K0oIepa-
nun), PesepanbHbiii 3akoH oT 21 gexabps 2013 T.
N2 353-03 «O moTpebUTeTLCKOM KpeauTe (3aitme)»*,
axTh [lenTpobanka Poccuu. Taxke B Poccuu zeii-
ctByeT ®eJiepanbHbIl 3ak0H OoT 18 uona 2009 r.
N2 190-®3 «O KpeAIUTHOM Koomeparun»>’ (nanee —
3akoH N2 190-®3), HO K AeATeIbHOCTH CeTbCKOXO0-
3MCTBEHHBIX KPEAUTHBIX KOOIIEPAaTUBOB OH He IpU-
MeHUM (4. 2 cT. 1 3akoHa N2 190-®3).

KonnenTyanbHble IOJ0KEeHUS Pa3BUTHSA CEJIbCKO-
X03MCTBEHHON KpeIUTHON KOOTlepaluu CoAepKaTcs
B IOKYMEHTaxX CTpaTernyeckoro IIaHNPOBaHUs, Ha-
TpaBJieHHbIX Ha 0becieyeHe MPOOBOIbCTBEHHOM
6€e30IacHOCTH>®, pa3BUTHE CEbCKOTO X03AHCcTBa>
U CeJIbCKUX TEPPUTOPUIA, CETbCKOXO3AMCTBEHHON
Koomepanuu’'.

OHU OIpeziesIAIoT MPeXK/ie BCero Pojb CelbCKO-
XO35ICTBEHHBIX KOOIIEPaTUBOB, B TOM YHUCJIe U Kpe-
AUTHBIX, B pa3BuTuu ATIK 1 ceslbcKUX TeppPUTOPUU.

B yacTHOcTH, CTpaTerus ceJbCKUX TePPUTOPUI
pefycMaTPUBAET, UTO «pa3BUTHE CEIbCKOXO35M-
CTBEHHOU KooIlepaluu JOKHO CTaTh KJII0UeBBIM
HalpapjieHHeM IOBBIIIEHUS YPOBHS JOXO/0OB CeJlb-
CKUX XXUTeJiel, TOCKOJIbKY CeTbCKOX03MCTBEHHBIE
KOOTlepaTUBHI Pa3JIMYHBIX BUZIOB pellaloT 3aZauu
TIOBBINIEHUS IOJU CeTbCKOX03AMCTBEHHBIX TOBAPO-
NIpOU3BOAMTENIEN B KOHEUHOM lieHe pealu3aluu ero
TIPOAYKIINH, obecriedeHs JOCTyIa CBOUX WIEHOB K
3aeMHBIM pecypcam, CHabKeHUs IPOAYKITHel mpo-
M3BOJCTBEHHOTO HazHaueHUs 1 obecrieueHus 3aHs-

% 0duumanbHbIl MHTEpHET-NopTan npaeosoi nHdopmaumu. URL: http://pravo.gov.ru, 23.12.2013.

2

N

C3 P®. 2009. N2 29. Cr. 3627.

% Ykas lMNpe3ngeHta PO ot 7 Maa 2018 r. N2 204 «0 HauMoHaNbHbIX Lenax U cTpaTeruyeckunx 3agadax Poccuitckon Qe-
Aepaunm Ha nepwuog o paseutusa 2024 ropas // Poccuiickas raseta. 2018. 9 mas ; Ykas lNpesugenta PO ot 21 niong
2020 r. N2 474 «0 HaumoHanbHbIX Lenax passutus Poccuitckoin Pegepaunm Ha nepuog po 2030 roga» // Poccuiickas
raseta. 2020. 21 vions ; [lokTprHa NnpofoBoNbCTBEHHOW besonacHocTn Poccuiickoin Oepepauun. YTBepxaeHa YkasoMm
Mpe3ugerHTta PO o1 21 aneaps 2020 r. N® 20 // OdpurumansHblil MHTepHeT-nopTasn npasosoi nHpopmaummu. URL: http://
www.pravo.gov.ru, 21.01.2020.

2 PacnopsikeHue NpasuTensbctBa PO ot 29 oktabpsa 2021 r. 3052-p «06 yTBEpPXAEHUM CTPATEMMM COLMANbHO-3KOHOMU-
ueckoro passuTtus Poccuiickon Pefepauyum ¢ HU3KMM ypoBHEM BbIBPOCOB NapHUKoBbIX ra3os fo 2050 roga» // Opuum-
asbHbI HTEpHET-NopTan npasosoi uxdopmaumm. URL: http://pravo.gov.ru, 01.11.2021 ; noctaHosnexue MNpasutens-
ctBa PO o1 14 niona 2012 r. N2 717 «ocynapcTBeHHaa nporpamMMa pasBuTUS CeSIbCKOro X039MCTBA U peryimpoBaHus
PbIHKOB CENbCKOX03MCTBEHHOM NPOAYKLMHU, Cbipbsi M NpogoBonbcTBus» // C3 PO, 2012. N2 32. Ct. 4549 ; pacnopsixeHue
MpaBuTenbctea P® ot 12 anpensa 2020 r. N 993-p «06 yTBepxaeHun CTpaTernv pasBuTUS arpornpoMbILLAEHHOMO U pbl-
boxosancTeeHHOro Komnnekcos Poccuitckoin Penepaumnn Ha nepuog go 2030 roga» // OduumansHbiin MHTEpHET-MopTan
npasosoi nHpopmaumu. URL: http://www.pravo.gov.ru, 15.04.2020.

% CTpaTervs ycTo4MBOro pasBuTuUs cenbckux Tepputopuin Poccuitickoit ®epepaumn Ha nepuog go 2030 r. YTBepxkaeHa
pacnopsixeHveM Mpasutensctea PO ot 2 pespans 2015 . N2 151-p // OdpurumansHbiil MHTEPHET-NOPTaN NPaBoBON WH-
dopmaumm. URL: http://www.pravo.gov.ru, 06.02.2015.

3 HaumoHanbHbIV NpoekT «Manoe v cpegHee NpeAnpUHUMaTENbLCTBO U NOAAEPKKA UHAMBUAYANbHOW NpeAnpuHUMa-
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OPUANYECKAA HAYKA BE3 I'PAHUL

I'IpaBoaoe perynnpoBaHi€ NpOMbILLIEHHOI0 U arpapHOro ceKTopa 3KOHOMUKK

TOCTHU ITOCPEZCTBOM COBMECTHOI'O MCII0JIb30BAHUA
OCHOBHBIX GOH/I0B». [Ipu3HaeTcs, YTO «pa3BUTHE
CeJTbCKOX03AMCTBEHHOM KOOTIepalluY ABJIAETC He00-
XOZVIMBIM YCJIOBHEM ObecriedeHHs peHTabeTbHOCTH
CeIbCKOX03AMCTBEHHOT0 IIPOM3BOACTBA, COXpPaHEHUA
3aHATOCTU B CEIbCKOM MECTHOCTH, MTOBBIIIEHUA 10-
KyTIaTeJbHOU CITIOCOGHOCTH CETbCKOTO HACETEHNUA U,
B KOHEYHOM CUeTe, YCTONYMBOIO pa3BUTHA CEIbCKUX
TepPPUTOPUIA».

B nameii ctpaHe cesbckas Koollepanysa UHTerpy-
poBaHa B MeXaHM3M Pa3BUTHA MaJIOro U CpeJHEro
peAnpruHUMarenbcTBa. PesepanbHblii IPoeKT «Co-
3[jaHHe CUCTEMBI IOAJEPXKKHU GePMEPOB U Pa3BUTHE
CeJIbCKOU Koomepallii» HallpaBeH Ha Co3ZlaHue yc-
JIOBUM [71A TIOBBILIIEHUA 3aHATOCTH U JOXOJOB CeJlb-
CKOT'O HaceJIeHU:, BOBJI€YEHHOI'O B CeIbCKOXO3AM-
CTBEHHYIO KOOIlepalllio, BOBlIedeHNe IPOSYKIINYU
JIMYHOTO MOACOOHOTO X03sticTBa (ganee — JIIIX) B
TOBapo0OOPOT, MOBHIIIEHE KOHKYPEHTOCIIOCOOHO-
CTH IIPOZAYKIVH, IPOU3BOANMON MaJIbIMU GOpMaMU
X03AMCTBOBAHUA, POCT JJOXOJHOCTU KPECThAHCKUX
(bepmepckux) xo3siicTB (ganee — KOX), ctumy-
JiupoBaHue npupocrta konndectsa KOX u cenbcko-
X03ANUCTBEHHBIX KOONIEpaTUBOB, ONTUMU3ALNIO
peanusyeMbIX MeXaHU3MOB I'oCyZJapCTBEHHOMU MOJ-
Zepxku KOX 1 cenbckoxo3aicTBeHHBIX KOOllepaTH-
BOB B I[eJIfIX COAEUCTBUA IIPOU3BOACTBY U COBITY UX
CeMbCKOX03AHCTBEHHOM IPOAYKIINY. B paMkax aToro
npoekTa K 2024 r. INIaHUPYETCA BOBJIEYD B CEJIbCKYIO
Koolepanuio 126 TeIC. YelToBeK.

Kak u B Poccum, B KuTae ceibCkox03cTBEHHAS
Koollepalyis pa3BuBajlach HepaBHOMEPHO, IIPOX0O/A
9Tambl IOABEMOB U CIIaZI0B, HO KaXX/bIi1 HOBBIM TOJ-
YOK K Pa3BUTHIO KOOIlepaliuy JaBaly 3eMeIbHbIe 1
arpapHble Ipeo6pa3oBaHUsl.

[TepBBIe cembCKOXO3AMCTBEHHBIE KOOIIEpaTHUBhI
B Kurtae nossuauce B 1912 r.* IepBhiii Koomepa-
THUBHBIHM IPAaBOBOU aKT OBLT IPUHSAT B IIEPBOH I0O-
JoBrHe XX B., 3aTeM CO3/laH KOOIlepaTUBHBIH €003,
00beAMHUBIINI 47 THIC. KOOIIEPATUBOB U CBHILIE
2 muH 4ineHoB. K 1944 r. cymectBoBano 160 ThIC.
MIEPBUYHBIX KOOIIEPATUBOB C YUCIEHHOCTBIO bostee
4yeM 15 MJIH YeJIoBeK.

3aTeM ceJlIbCKOX03AICTBeHHbIe IPOU3BO/CTBEH-
HBIe KOOIlEpaTUBHI CTAJM CO3ZaBaThcsA Ha Oase
6puraj Kak «IIpOU3BOJCTBEHHBIX 0ObeIMHEHUH,
JeMCTBYIOIUX Ha COIUATMCTUIECKUX Hadamax»"".
[TpaBOBYIO OCHOBY UX AeATEIbHOCTH ONIpeJesaln
[TpuMepHBIe yCTaBHI CENbCKOX03AHCTBEHHOTO IIPO-
U3BO/JCTBEHHOTO KoomnepaTuBa 1955 u 1956 rr.

B 1958—1959 rT. mpoucxoauT 06beANHEHNE Celb-
CKOXO3AMCTBEHHBIX IIPOU3BO/ICTBEHHBIX KOOIIepaTH-
BOB B HapoJHble KOMMYHBI. BBITIZIaTH KpecTbaHaAM
3a BHECEHHBIE UMHU CPe/ICTBA IPOM3BOACTBA ObLIN
IIpeKpallieH !, oIulaTa TpyAa cTajza IPOU3BOJUTHCA
He B 3aBHCHMOCTH OT pe3y/IbTaTOB TPYZa, a Ha ypaB-
HUTEIbHOU OCHOBe.

B kon1ie 70-x — Hauase 80-x rT. XX B. pa3BuBaeT-
cs1 ceMeMHBIN ToAPSAS.

Kak u B Poccuu, B KHP cTpeMuTenbHOe pasBu-
THe CebCKUX KPeJUTHBIX KOOIIepaTUBOB CBA3aHO C
arpapHoi pedopMoii, HampaBIeHUs KOTOPOLi 060-
3HaueHbl B 3akoHe KHP «O6 ynpaBieHUU 3eMiieii»
(1986). OgHO U3 HUX — pa3BUTHUE CEITbCKUX Kpe-
OUTHBIX KoomepaTuBoB. 20 aBrycTa 1987 r. 6butH
IPUHATH BpeMeHHbIe nonoxkeHus «O06 yrpaBieHuN
bMHAHCOBBIMY CPEACTBAMU CETbCKUX KPEAUTHBIX KO-
olepaTHBOB». Ha cenbckue KpeIUTHbIE KOOIIepaTHBbI
BO3JI0KeHA QYHKIINA YAOBIETBOPEHNSA KPEAUTHBIX
MOTPeOHOCTEN CEeTbCKOX03AMCTBEHHBIX IIPOU3BO/-
CTBEHHBIX KOOIIEpaTHUBOB U CeIbCKOTO HaceJleHHU .
HecmoTps Ha TO, UTO KpeJUTHbIE KOOIIePaTUBHL B
CeTbCKON MeCTHOCTH PYHKIIMOHUPYIOT C 70-X IT.
XX B., 0 HeJaBHEro BpeMeH! OHU He UrpaJiu 3Ha-
YUTEeJIbHOU POJIU B KPeJUTOBAHUM CEIbCKOTO X03AM-
CTBa, W JIUIIIb HavaBieecs B 1996 r. pedpopmupoBa-
HMe CHUCTeMBI CeTbCKUX KPeAUTHHIX KOOIlepaTHBOB
II03BOJIMJIO UM CTaTh BTOPHIM II0 00'beMy UCTOYHU-
KOM KpeZIUTOBaHUA CeIbCKOI'0 X03AMCTBa.

B cooTBeTcTBHU C pemieHreM ['ocyZlapcTBEHHOTO
coBeta Kuras «O pedopMe ZileHEIKHOM CHCTEMBI B Jie-
peBHe» 1996 I. OCHOBHBIMHY 33a4aMy pepOpPMEI CU-
CTeMBbI KpeJUTHBIX KOOIIepaTUBOB CTaIN IIpeBpallie-
HIe UX B HaCcTOAINe KoollepaTUBHbIe OpraHu3aliy,
BOCCTaHOBJIEHUE UX A€MOKPaTU4IeCKOI'o YIIpaBIeHN! A,
nepexoz K CaMOOKYIIaeMOCTH .

OZHOBpEeMEeHHO OBUIO MPU3HAHO, YTO OZHUM U3
OCHOBHBIX 2JIEMEHTOB OAaHKOBCKOM crcTeMbl Kutas
ZIOJDKHBI OBITH TOPOJCKYE U CETbCKHE KOOTIEPATHB-
Hble 6aHKU, CO3JaHHBIE ITyTeM 00beJMHEHNS TOPOJ-
CKUX ¥ CeJIbCKUX KPEUTHBIX KoornepaTusos>’. [Ipa-
BOBYIO OCHOBY CeJIbCKUX KPeJUTHBIX KOOIIepaTHBOB
B Kurae coctasnaoT npruHAThe CelbCKOX034HCTBeH-
HbIM 6aHKOM U HapoausiM 6ankoM Kurtas Bpemen-
HbIe TT0J10)KeHUs «O6 ynpaBieHnu GUHAHCOBBIMU
CpeACTBaMU CeNbCKUX KPeJUTHBIX KOOIIepaTHBOB»
ot 20 asrycra 1987 r., pemeHue I'ocyAapCcTBEHHOT'O
Coseta KHP «O pedopme feHeKHOU CUCTEMEL B Jie-
peBHe»””. [TOMUMO 3THX MIPABOBBIX AKTOB, BAYKHBIM
HCTOYHHUKOM PeryJNpOBaHUA CebCKON KpeAUTHOMN

32 CTpaTerus ycTo4YMBOro pasBuUTUS CenbCckux Tepputopuid. Moapasa. 2 pasa. V.
% URL: http://www.levitan.jimdo.com/koonepauus/koonepaTuesl/ (nata obpatierns: 26.07.2014).
% 3eMenbHbiit Bonpoc / E. C. Ctpoes, C. A. Hukonbckui, B. U. Kuptowwr [n ap.] ; nog pea. E. C. Ctpoesa. M. : Konoc, 1999.

C. 405.

% NokymeHT LleHTpanbHoro komuteTta KoMMmyHucTHyeckoit naptum Kutas v locypnapcteeHHoro CoseTa. 1996. N2 33.
% CM.: lllesens M. Pepopma baHkosckoi cuctemsl Kutas // Mpobnems gansHero BocToka. 1999. Ne 5. C. 20.
37 NokymeHT LleHTpanbHoro komMuteTta KoMMmyHucTHYeckoit napTum Kutas v lNocypnapcteeHHoro CoseTa. 1996. N2 33.
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KooIllepaliuu ABasgeTcsa TUIIOBOM yCTaB CeIbCKOT0
KpeZUTHOIO KoollepaTuBa, yTBep>KAeHHbIN Hapoza-
HbIM 6ankoM Kurtas B 1996 1.%°

OcyuiecTBieHYe JelI03UTaPHBIX, KPeJUTHBIX U
pacyeTHBIX oIlepalliii KpeAUTHBIX KOOIIepaTUBOB
TIPOUCXOJWT, B OTIN4YMe OT Poccuy, Ha OCHOBaHUU
3axoHa KHP ot 10 masa 1995 r. «<O KOMMep4YecKux
GaHKax»"".

B 90-x rr. nponuioro Beka B KHP zgelicTBoBanu
55,9 THIC. KPEUTHBIX KOOIIEPaTUBOB, CUCTEMA KO-
TOpPBIX BKIOUaia 31,9 Teic. oTgeneHuit u 280,5 ThIC.
NPEICTaBUTENbCKUX TIyHKTOB™Y.

OCHOBHOe Halpas/eHle arpapHoi pepOpMbI Ha
COBpPEMEHHOM 3Tare’’ — MoepHU3AIIHSA CETbCKOXO-
391 CTBEHHOTO IPOU3BO/CTBA U [lepeBHU, HallpaBJieH-
Had Ha «pa3BUTHE U UCIOIb30BaHNe COBPEMEHHBIX
MaTepHaJbHbIX YCIOBUH [J11 BOOPYKEHUA CeIbCKOT0
X03ACTBa, COBpeMeHHON HayKU U TeXHUKH, CUCTe-
MBI COBpEMEHHEBIX OTpacjeli, COBpeMeHHBIX GpopM
X034HCTBOBaHUA; COBpeMeHHO! KOHIIeNIINU pa3BU-
TUA AJ19 PYKOBOZACTBA CEIbCKUM X0351CTBOM; BOC-
NUTaHNe HOBOTO THUIIa KPeCTbIHUHA JI pa3BUTUA
COBPEMEHHOU arpapHOi 5KOHOMUKHU» 2,

B arpapHoii Teopun copMUPOBAHEL TP KOHIIETI-
uuu MmozepHusaunu AITK KHP.

[TepBas KOHIENIYA COCTOUT B TOM, YTO OCHOB-
HOU AYeNKOU CUCTEMBI CebCKOX03AMCTBEHHOT'O
MIPOU3BO/ICTBA JIOJKHEI OBITH CEMEIHbIE XO3SHCTBa
ToApAAHOTO TUIla. BriocsieAcTBUN 5BOMIOIIIOHHO
ZIOJDKHA IIPOM30MTU KOHILIEHTpalusA BCEX peCypCcoB
B KpEeCTbAHCKUX JBOPaX U CO3JaHHBIX UMU KOOIIe-
PaTUBHBIX X03AKUCTBaX.

Bropas xoHIenua — pa3BUTHE KPYIITHBIX XO3AH-
CTBEHHBIX IPeAIIPUATUN, OCHOBAHHBIX Ha apeH/e
3eMJId, IpUHaAIexalel ceMeiiHoMy oApAAY, IpU
STOM WIeHBI CeMeHHBIX IBOPOB CTAHOBATCA Ha€MHBI-
MU pabOTHUKAMH THUX MPeJTPUATHH.

TpeTba KOHLIENIINA ABAAETCA CUHTE30M JBYX
MIpeBIAYINUX KOHIENIINI U COCTOUT B MHOTOO6Pa-

mpMﬂMLIECKVIE MOJENM CeNbCKOX03AMCTBEHHON er,ﬂMTHOVI Koonepatuu B Poccun u Kutae

31U YIaCTHUKOB XO3AHCTBEHHOH AeATENIbHOCTH B
arpoIpoJoBOJIbCTBEHHOM KOMIUIEKCE: OT KPYIHBIX
NIpeJIpUATHH 10 KPECThIHCKUX JBOPOB U CIlelua-
JIM3MPOBAHHBIX KOOIEPATUBOB ™.

B KaXZ10¥1 KOHIIENIIUY CeJIbCKOX03CTBEHHEIE
KOOIIEPATUBBI UI'PAIOT BAKHEHUIITYIO POib. B cBA3M C
3TUM 11pu nepecMorpe B 2002 r. 3aKOHa O CeIbCKOM
X035 CTBE B HETO OBUIN BKJIFOUEHBI JONIOTHUTEbHbIE
CTaThU O KoomnepatuBax. Ob6azas opraHu3auoH-
HO-TIPAaBOBOM U UMYIIeCTBEHHOU CaMOCTOATENb-
HOCTBIO, KOOIIEPATHBHI 00BEINHAIOTCA B TOPU30H-
TaJbHble ¥ BEPTUKAJIbHbIe MHTETPALIOHHbIE CTPYK-
Typhl. Takke B KHP nzet nporecc cnenyanusanyuu
koomnepaTtuBoB**. KpoMe «4UCThIX» KOOIEPaTUBOB, B
KuTae zeiicTByIOT cMeIIaHHbBIE aKI[MOHEPHO-KOOIIe-
paTHBHBIE 001IecTBa (aHAIOT POCCUNICKUX HAPOAHBIX
mpeAnpuATHii). Takum 06pa3oM, «B KOOIIEPaTUBHOM
cekTope Kuratickoit HapoaHoii Pecriy6ivky. .. ipes-
CTaBJIEHBI Pa3HbIE TUIIBI KOOTIEPATUBOB» .

3a nocyeguue 40 yeT cenbcKoe xo3aiicTBo KHP
JOCTUIJIO 3HAYUTENbHEIX Pe3y/IbTaTOB, CPesy KOTO-
PBIX yBeJIndeHne 00beMa CeTbCKOXO3UCTBEHHOTO
[IPOU3BOZCTBA; yBeJINYEHNeE JOJIY >KUBOTHOBOZACTBA
Y PBIOOJIOBCTBA; POCT SKCIIOPTA CETbCKOXO3SAHCTBEH-
HOU NTPOAYKIINY; YBeJIMUYeHNe JOXO/0B CeIbCKOXO-
3AHCTBEHHBIX TOBapomnpousBoaureneii u ap. Ho
€CTb ¥ IPOOJIEMBI: HEJOCTATOYHOCTD SKOJIOTU3AI[IH
CeTbCKOTO X03AMCTBA, POCT U3JePKeK IPOM3BOACTBA,
KaZ[poBbIe CJIOXKHOCTU U p. OZHO U3 peneHuH —
pa3BUTHE MHOTOOOPa3HbIX GOPM OCYIIeCTBIEHUA
CeTbCKOX03AUCTBEHHOU e TebHOCTH, BKII0Yasa
CEeIbCKOXO3SMCTBEHHbBIE KOOTIEPaTHBEI ',

CebCcKOX03MCTBEHHBIE KOOIIEPATUBEI, B TOM
4qucile U KpeAUTHBIe, IPUHUMAIOT HeIloCpeACTBEH-
HOe y4JacTHe B IPOBOAUMEIX IIPaBUTEILCTBOM Me-
POIIPUATHSAX 10 COKPAIIEHUIO MacIITab0B HUIIETHI,
CBSI3aHHBIX C TEXHUYECKOU IIOATOTOBKOU 1 OKa3aHU-
€M ITOMOIITY HENMYIIIM B CO3ZaHUH CIIeINaIn3HpO-
BaHHBIX KOOIIEpAaTUBOB. MecTHbIE OpraHbl BIaCTU

3% CM.: boHu J1. []. PopMupoBaHue pbiHKa B KUTaNCKoW AepeBHe // MakpoakoHoMUYeckoe perynmpoBaHve arpapHoi chepsbl
B KHP B 90-e rogbl : tHpopMaumnoHHbI blonneTeHb. 1999. C. 41—45.

% MpobneMbl 3KOHOMUYECKOrO Pa3BUTUS 1 COTpyaHUYecTBa B CeBepo-BocTouHoi A3um : uHbopMaLMoHHbIe MaTepuransl.
Bbin. 6 : ®MHaHCOBO-KpeauTHbIE pblyaru perynnposaHus skoHoMuku B KHP. M., 1998. 4. 2. C. 76—95.

0 BricTpos I'. E. NpaBoBble NpobieMbl 3eMeNbHOM U arpapHoit pedopM B 3apybexxHbIX CTpaHax: Teopus, NPakT1ka, utoru,

nepcnektusbl. MuHck : BIF3Y, 2001. C. 173.

41 B HacTosilLee BPEMS HOPMATVBHYIO OCHOBY rOCYapCTBEHHOW arpapHo NoMTUKKU COCTaBAsIoT peweHns KoMMyHK-
ctuyeckom naptum Kutaa: pokymeHT LUK KIMK N2 1. 2010 r., MporpaMmMa pa3BuT1S COBPEMEHHOTO CEJIbCKOro X03AMCTBa

2007 r., ytB. 5-M MneHymom LLK KIMK 16-ro co3biBa.

42 CM.: boHu J1. [l. MopepHusauus cenbckoro xo3aincTaa // OcHoBHble oTpacnu u chepbl SKOHOMUKM coBpeMeHHoro Kutas :
cbopHuk : B 2 kH. / oTB. pea. A. B. Octposckuit ; coct. . B. Kamenos. M. : U[1B PAH, 2012. C. 6.
4 CM.: boun J1. [l. MopepHusaums cenbckoro xosaictea. C. 12—13.

4 K 2010 r. KonnMyecTBO CNeLManmM3npoBaHHbIX CENbCKOX03SMCTBEHHbIX KOONepaTUBOB N0 MeXaHW3aLuun cenbxo3paboT
coctasuio 20 Teic. epuHnL, (cM.: Borm J1. []. MogepHusaums 3epHoBol oTpacin // OCHOBHbIE 0Tpacau U chepbl SIKOHOMUKM
coBpemMeHHoro Kutas : cbopHuk : B 2 kH. / oTB. peg. A. B. Octposckuit ; coct. M. b. KameHnos. M. : 1B PAH, 2012. C. 81.

“ fonrux 0. C., BaxHuHa T. H., bawkatosa B. 5. CoBpeMeHHOe pa3BuTME KOONEpPaTUBHOMO CEKTOpPa 3KOHOMUKM B CTPaHax
BocTouHon Asun // BecTHuk AnTaiickoit akafeMun skoHoMmku 1 npasa. 2019. N2 5. 4. 3. C. 52.

% CM.: Kypakun A. A. Kutaiicko-poccuiickas koHpepeHuua «Cenbckoe BospoxaeHue» // KpectbsaHosepenme. 2018. T. 3.

Ne 2. C. 189—191.
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OPUANYECKAA HAYKA BE3 I'PAHUL

I'IpaBoaoe perynnpoBaHi€ NpOMbILLIEHHOI0 U arpapHOro ceKTopa 3KOHOMUKK

«CO3/IAI0T OJIATOTIPUSATHBIE YCJIOBUSA AJIA PA3BUTHSA
KOOIIepaTHUBOB C y4aCTHEM KPeCThsIH, TOPOZICKOH bez-
HOTBI 1 6€3pabOTHBIX, ITPEAOCTABIASA KOOIIepaTUBaM
JIBTOTHBIE YCJIOBUSA HAIOTOOOIOKEHHS U KPEIUTOBA-
Husa»Y, OCyIecTBIAITCA MOATOTOBKA U 00ydeHne
pyxoBoguTesneli koonepatruBoB — B KHP zeiicTByeT
HarmuonansHasA acconuanya KoonepaThBoOB, KOTOpas
TIPOBOZIUT COBEIAHUA U KOHEPEHIINH B TENISX T10-
OlIpeHUs 06MeHa OTIHITOM U TTePEeOBOM TPaKTUKOM
B 00J1aCTH Pa3BUTHS KOOTIEPATUBOB.

OcHOBHEIe HallpaB/IeHNUsl COBpEMEHHOI0 pedop-
MMPOBAHUA KOOTIEPATUBHOM CUCTEMBI HAIIPABIEHBI
«Ha co3ZaHue WIaThopM 3JIeKTPOHHOHN TOPTOBIIH,
TTO3BOJIAIONIUX HE TOJBKO 00eCIieunTh GUHAHCHUPO-
BaHMeE, HO U YIYYIIUTH CBSA3b (GepMEPOB — WIEHOB
KOOIIEPATUBOB C KIMeHTaMu» ", CIIocO6CTBYeT pasBu-
THIO CeIbCKOXO03AMCTBEHHOMN Koollepaliiy ITpaBoBas
BO3MO>KHOCTB KPeCThAH IIpeBpallaTh «CBOU IIpaBa
3eMJIel0/Ib30BaHuUs, KaK KOJUIEKTUBHONU GOPMBEL
COOGCTBEHHOCTH, B ZIOJIN B CETBCKOXO35IHCTBEHHBIX
IpeANpPUATUAX WIN KoollepaTtuBax»*. Kpome Toro,
KpecTbsAHEe, B TOM YUCJIe U WIEHBl CeTbCKOX03AM-
CTBEHHBIX KOOIIEPATHUBOB, OCBOOOXKIEHBI OT CETBCKO-
X03AMCTBEHHOT'O HAJIOTa, a CeJIbCKOX03ACTBeHHAaA
MIpOAYKIWA, IPOU3Be/leHHadA U peaJin30BaHHasA Kpe-
CThbsIHAMU 6e3 TIOCPeJHUKOB, He TIOJJIEXKUT 00JI0XKe-
HUIO HAJIOTOM Ha ZI06aB/IEHHYIO CTOUMOCTb.

B Kurtae HU3KOyT/IepoAHas 5JKOHOMHUKa — CTpa-
Terndeckas 3aZiadya CTpaHbl. [1aHUpyIOTCA NHBECTH-
LMY B TpU cdephl: TepepaboTKa OTXOAOB, UCIIOb-
30BaHMe «3€eJIeHbIX» TEXHOJIIOTUH, BO30OHOBIIAEMbIE
HCTOYHHMKU SHEPTUM . DTO BCE aKTYaJIbHO U JJIs
CENbCKOTO X03s1#icTBa’!. OIpesie/IeHHYIO POJib B pe-
IIIeHUY 9KOJIOTMYECKUX TTPOGJIEM TTPU3BAHbI CHITPATh
CeIbCKOX03AMCTBEeHHbIe KOOllepaTUBEL. B yacTHOCTH,
Kk 2020 r. IVIaHUPOBAJIOCH CO34aTh 12 THIC. HOBBIX
CeIbCKOXO03AMCTBEHHBIX KOOIIEpAaTUBOB C IIPUBJIe-
yeHreM 500 THIC. KPECTbAH B pealnu3aluio SKOJIO-
ro-OpUeHTUPOBAHHOU CelbCKOX03AMCTBEHHOM Jes-
TEeJIbHOCTH .

CeJIbCKOX035HCTBEHHOE KpeJUTOBaHUE OCYIIeCT-
BJIIIOT KPEAUTHBIE KOOTIEPATUBBI, KOMTUYECTBO KOTO-
PBIX B Hacrosmee BpeMs 6omee 800. BmecTe ¢ TeM
rOCyZapcTBO OCYLIECTBIIAET MOAAEPKKY GpepMepPCKUX
KOOIIEPATHUBOB, HAIIPaBJIsAA 3HAYUTETbHbIE UHBECTH-
uu. locyzapcTBeHHOE GQUHAHCUPOBAHHE CETbCKOXO-
3IUCTBEHHBIX KPEIUTHBIX KOOTIEPATUBOB OCYIIECT-
BrseTca yepe3 CelbCKOX039HCTBEHHbIN 6aHK".

TocyzapcTBeHHAs MOAAEPIKKA ITO3BOIIIIA 00e-
CIIEYUTH POCT CIIEI[UATU3NPOBAHHBIX CEIbCKOXO-
3AHACTBEHHBIX KOOTIEPATUBOB, KOHTPOJIUPYEMBIX
KPYIHBIMU pepMepaMU B yiiepb MHTepecaM METKUX
KpecThbsH. [103TOMY OT/IeIbHBIE CIIEIUATUCTHI KUTak-
CKOH CeJIbCKOXO035ICTBEHHOU KOOIIepaliiy I10JIaraor,
YTO, IOMHMO CHEIHaTN3UPOBAHHBIX CETbCKOXO03:M-
CTBEHHBIX KOOIIEPATHUBOB, HEOOXOAUMO pa3BUTHE
U IMBEPCUGUIIMPOBAHHBIX CETHCKOXO3HCTBEHHBIX
KOOTIEpaTUBOB>*,

[TpaBoBOIf aHa/IN3 TIPABOBOT'O PEryINPOBaHUA
CO3ZlaHVA U AeATEeJTbHOCTH CelbCKOX03AHCTBEH-
HBIX KPEAUTHBIX KoonlepaTuBoB B KHP mo3BosseT
3aKJIIOYUTD, YTO CEJIbCKOXO3AHCTBEHHBIE KPEAUT-
HbIe KOOIIepaTHBEI 00/1aIal0T CIelnaTIbHOU Mpa-
BOCYOBEKTHOCTBIO. DTO MPEX/e BCETO BHIPAKEHO
B 3aKOHO/IaTEJPHOM 3aKpeIieHN! e QUHUITUN
CeJIbCKOXO35HCTBEHHOI'0 KpeZAUTHOT'O KOOIIepaTUBa
(zanee — CKK). IToz HuM nmoHMMaeTcs GUHAHCOBAsA
opraHm3alys, co3zaBaeMas KpeCcTbIHaMHU J00po-
BOJIBHO /111 B3BAUMHOM BHITOABI B KPEAUTOBAHUU
IyTeM IpUBJIeYeHNs BKIaZ0B™ . ['paxkjaHCKUI KO-
nexc KHP®® (namee — 'K KHP) oInpezessaeT, YTo B
CeTbCKOY MECTHOCTHU JIeMICTBYIOT KOOIIEpAaTUBHEIE
X03SHCTBEHHBIE OPTaHU3AIINY B CEJTbCKUX PalioHaX
U KPECThSTHCKUE TIaeBbIe KOOTIEPATUBHBIE TIPEATIPHUS-
s> . B KUTACKOM I0pUANYECKOM IUTEpaType OTMe-
YJaeTcs, YTO aHHbIE TPEATIPUATHA «MeIOT OJIU3KOoe
CXOZICTBO C POCCUHMCKUMMY TTPOU3BOACTBEHHBIMU U
HOTPEOUTEIbCKUMH KOOTIEpaTUBAMU» .

Cornacto cT. 99 u 100 I'K KHP, eciiu moZi3aKOHHBI-
MM aKTaMU IPEAYCMOTPEHBI CIIEITUATbHEIE TTOI0XKe-

47 [loknan MeHepanbHoro cekpetaps O0OH «KoonepaTusbl B npouecce coumansHoro passutua» (16 niona 2003 r.) //

URL: http://www.ica.coop (gaTa obpaweHus: 23.09.2012).

48 flonrux 0. C., BaxuuHa T. H., bawkatosa B. 5. Ykas. cou. Y. 3. C. 52.

4 flonrux 0. C., BaxuuHa T. H., bawkatosa B. 5. Ykas. cou. Y. 3. C. 52.

50 CM.: Cniupugoros []. B. Kutaiickoe skonorudeckoe uyno // lOpuanueckas Hayka B Kutae u Poccun. 2021. N2 4. C. 146—150.

51 CM.: BopoHuHa H. 1. 3konoro-npaBoBble TpeboBaHMS K CeIbCKOXO3MCTBEHHOM NPOAYKLMM B KOHTEKCTe obecneyeHus
NpoA0BObLCTBEHHOMN BesonacHocTv (Ha npumepe cTpaH EBponbl 1 Asuwn) // lus Publicum et Privatum. 2021. N2 5. C. 29.

52 CM.: flonrux O. C., BaxuuHa T. H., bawikatosa B. 5. Ykas. cou. Y. 3. C. 52.

53 CM.: llaotoH 5. KpeguTHble oTHOWEHNS B arpapHOM cekTope: 3apyBexHblil onbIT // IKoHOMUKA CENbCKOro X039NCTBa

Poccun. 1999. N2 4. C. 10.
5% CM.: KypakuH A. A. Ykas. cou. C. 196.

% CM.: UbiraHos t0. B. Cenbckas kpeautHas koonepauus B KHP // 9koHOMuMKa cenbckoxo3aicTBeHHbIX U NepepabaTtbiBa-
lowmnx npegnpusatun. 1990. N2 5. C. 59.

% TpuHAT Ha 3-i ceccunm BeeknTaickoro cobpaHus HapoLHbIX NpefcTaBUTeNet TpMHaaLaToro cosbiBa 28 Mas 2020 r.

57 TpaxpaHckuit kogekc Kutaickoit HapogHoi Pecny6nuvku / oTs. pea. M. B. TpowwuHckuin. M. : CuHocepa, 2020. 431 c.

5 JIn SHaHb. MoHaTUe M BUAbI topuanYeckmx nuu, no 3akoHogatensctsy KHP // iHHoBauWoHHbIE Hay4YHble NccnefoBaHuUA:
Teopus, MeTofoNorms, npakTuka : cbopHuk ctaten Xl MexxgyHapogHow Hay4Ho-NpakTU4eckon KoHdepeHLmH : B 2 .
MNeH3a : Hayka n npocBewexune, 2018. C. 134.
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HUA B OTHOILIEHUY KOOIIePaTHUBHBIX XO3ANCTBEHHBIX
OpraHu3aluii B CelIbCKUX palloHaX U KPeCTbIHCKUX
TaeBbIX KOONIePaTUBHBIX IPEAIPUATUHN, TO IPUMe-
HAIOTCA JaHHBIe nonoxeHud. [ToaTomy, nomumo I'K
KHP, getictByeT BpeMeHHOe MoI0XKeHNe O KPeCTbIH-
CKUX [TAeBBIX KOOIIEPATUBHBIX IPeAnpuATUAX 1990 T.

B Poccuu npaBoBoe IOJIOXKEeHHEe CeTbCKOX03H-
CTBEHHBIX TOTPeOUTETHCKUX KPEAUTHBIX KOOIIEPa-
TUBOB TaKke ompegensaeT, momumo 'K PO, 3akoH o
CesbX03Koollepaliyi, Ho, B ominuue oT KHP, rae aeii-
CTByeT CIelliaJbHOe 3aKOHOAATENIbCTBO O CEIbCKO-
XO03AMCTBEHHBIX KPeJUTHBIX KOollepaTrBax, B Halllel
CTpaHe CIel[UalbHBIN deiepabHBIN 3aK0H O CeTbCKO-
X031 ICTBeHHOM KpeIUTHOU Koollepaliuu / CeTbCKOXO0-
3AMCTBEHHBIX KPeJUTHBIX KOOIIepaTUBax OTCYTCTBYET.

Taxoke HeT onpeZie/ieHNsA CeTbCKOX03AMCTBEHHOIO
KpeAUTHOTO KoonepaTusa. Ho B myHKTe 8 cTaThu 4
3aKoHa 0 CeMbX03KO0OoIepalii yKka3aHo, YTO CelTbCKO-
XO03AUCTBEHHBIE KPEJUTHEIE KOOIIEPaTUBHI CO3/AI0TCA
B IIeJIsIX OpraHu3anuu GUHAHCOBON B3aNMOIIOMOIIN
WIEHOB KpPeJUTHBIX KOOIIepaTUBOB 1 aCCOLIMMPOBaH-
HBIX YWIEHOB KpeJUTHBIX KOOIIepaTHBOB II0CPEACTBOM
00'beZIHEHNS TTaeBBIX B3HOCOB WIEHOB U aCCOIIUUPO-
BaHHBIX WIEHOB KOOIlepaTHBa, CPeACTB, IIPUBJIEKae-
MBIX B KpeJUTHBIE KOOIIEPaTUBEI B popMe 3aiiMOB,
TIOJIyYeHHBIX OT WIEHOB 1 aCCOIIMMPOBAHHBIX Wie-
HOB KpeJIUTHBIX KOOIIepaTUBOB, U NHBIX JeHEXHBIX
CPeACTB B IIOpAZKe, OIIpeZieIeHHOM JeHCTBYIOINM
3aKOHOZATeIbCTBOM U yCTaBaMU KPEAUTHBIX KOOIIe-
paTUBOB, a TaKXe B IeJIAX pasMelleHNA JeHeXHbIX
CpeZCTB IIyTeM IIpe/loCTaBAeHUA 3aliMOB WieHaM
KpeZUTHBIX KOOIIepaTUBOB AJIA YAOBIETBOPEHUA UX
bMHAHCOBBIX TIOTPEOHOCTEH.

Takum obpasom, 1eb co3aanus CKK B Poccun
u Kutae ogmHakoBa — QUHAHCOBAas B3anMMOIIO-
MOIIIb WIEHOB KOoIlepaTHBa ITyTeM [IpUBIeYeHN UX
J€HeXHBIX CPe/ICTB Ha ycnoBuAX Bkaaga (KHP) win
3atima (Poccun). Ho B KHP Ha gearensHOCcTs CKK
pacnpocTpaHaeTcs 3aKOHOAATENIbCTBO O KOMMep-
yeckux 6aHKax, B Poccuu ®esepaibHblil 3aKOH OT
2 mexabpst 1990 1. N2 395-1 «O 6aHKax v 6aHKOBCKOM
JEATETBHOCTI» K CEIbCKOXO3UCTBEHHBIM KPE/UT-
HBIM KOOIlepaThBaM He IPUMEeHUM.

OzHako B KauecTBe peryadaropa JeaTelIbHOCTU
CKK B Poccun, HecMmoTpA Ha 10, uTo CKK He aBid10T-
CA KpeAUTHBIMU YUpeXXJeHUAMH, BEICTyTIaeT LleHTpo-
6aHk PO, KOTOPHII IPUMEHSET MOBBILIEHHBIE GUHAH-
COBBIE TPeOOBAHUA K UX AeATENTbHOCTHU. [10 MHEHUIO
pAzAa y4eHBIX, 3TO He TOJIbKO TOPMO3UT pa3BUTHE
CeTbCKOX03AMCTBEHHON KpeIUTHON Koollepalluu B
Poccun, HO 1 mpuBoAuT K mukBrgaunu CKK, mostomy
HeoOX0AMMO U3MEHEeHHe pery/saTopa Ha MUHCesb-
x03 Poccun. Taxxe CylieCTBEHHO MeIlaeT Pa3sBUTHIO
CeJIbCKOXO3UCTBEHHBIX KPEJAUTHBIX KOOIIEPaTHBOB
UX 00s13aTeIbHOE WIEHCTBO B PEBU3MOHHBIX COI03aX

% Poccuitckas raseta. 1996. 10 desp.
0 CM.: Ju AHaHeb. Ykas. cou. C. 133.
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CeJIbCKOX03AMCTBEHHBIX KOOIIEPAaTHUBOB, a Mocjies-
Hux — B CPO.

B Poccuiickoit @esepanii celbCKOX035AMCTBEH-
HBlE KpeZAUTHBIE KOOIlepaTUBEL — 3TO HEKOMMepUe-
ckue opranusanuu. B KHP opugndeckue nuna nog-
paszendarTca Ha KOMMepYecKre, HEKOMMep4YeCcKue
U cienuanbHble. KoonepaTUBHBIE X035 CTBEHHBIE
opraHM3alu — 3TO clienranibHble (0COOBIE) IOPU-
mgeckue auma’l.

O6mum B CKK Poccuu 1 KHP aBisgercd ux mmaesoe
Hayvaso. Ho B KHP uMyIecTBO KpeIUTHBIX KOOIIepa-
TUBOB B OCHOBHOM (OPMUPYETCS 3a CUET JETO3UTOB
KPEeCTBhAH CO CIelaJlbHbIM BBICOKUM IIPOLIEHTOM
(6omee 80 %), ¢ 2015 1. OCyIIIECTBISETCA CTPAaX0OBa-
HMe BKIaZioB”, a B Poccuu — 3a cyeT maeBhIX B3HOCOB
U 3aliMOB UX 4ieHOB. OCYIIeCTBIATh AeIO3UTHBIE
oneparnuu poccutickue CKK He Bopase.

CKK B Poccuu 1 Kutae feiicTByIOT Ha OCHOBaHUU
ycTaBa, obsi3aTesibHa ToCylapCTBEHHAs peruCTpaIius.

HopMaTuBHO oTIpe/iesieHbl Tpe6oBaHUsd K MUHU-
MasibHOMY konundecTBy 4ieHoB CKK. B KHP — ato
Tpu GU3NIECKUX JUIA, B Poccuu — He MeHee MATU
IOPUAVYECKUX JIUL, WU He MeHee 15 rpaxkgas. Uc-
XO/Is1 U3 OIIpe/ie/IeHNs CeIbCKOX035AMCTBEHHOT0 10-
TpeOGUTENTbCKOTO KOOTIepaTHUBa, MPeAyCMOTPEHHOTO
1. 1 cT. 4 3aKoHa 0 CceJbX03KooIllepanyu, KOTOpoe
pacrpocTpaHaeTca U Ha KpeAUTHBIE KOOIlepaTUBhI
B CeIbCKOM X03slicTBe, poccuiickue CKK co3zgaroTes
CeJIbCKOXO03IICTBEHHBIMU TOBAaPOIIPOU3BOAUTEIIMU
u (w) Beaymumu JIITX rpakzaHaMu IpU yCJIOBUU
X 00513aTEIbHOTO YYACTUSA B XO3AHCTBEHHOM! Jies-
TEJIbPHOCTH KOOIlepaTHBa.

B KHP wieHamu cebCKUX KPeAUTHBIX KOOIlepa-
THUBOB MOTYT ObITH pU3UUECKUE JUIA, HE ABIAIO-
1urecs IpoOMU3BOAUTENIMU CETbCKOX035CTBEHHON
MPOAYKIIUU, HO TOJIBKO IPU YCJIOBUM UX OCTOSH-
HOTO IIPOXKMBAHUSA B CEIBCKOM MECTHOCTH B IIpeie-
JIaX TEPPUTOPUU PYHKITMOHUPOBAHUS PUHAHCOBOTO
KOoIlepaTuBa.

[TpaBa u obs3anHocTu wienoB CKK Poccuu u
KHP B 11e10M OJWMHAKOBBI: OHU IPUHUMAIOT UMY-
L[eCTBEHHOE WIN MHOE X03HUCTBEHHOE yyacTue B
pesarenbHocTH CKK, BHOCAT ITaeBoM B3HOC (BO3MOXK-
HO HepaBeHCTBO MaeB), yYacTBYIOT B yIIpaBIeHUU
KOOTIEpaTUBOM M paciipesieieHUM IPUOBIIN PO-
NOPLMOHAJBHO pa3Mepy naeBoro B3Hoca. OCHOB-
HasA 00513aHHOCTb — OTBETCTBEHHOCTH TIO ZI0JITaM
CKK: B KHP B nipeziesiax BHeceHHOrO I1ad, B Poccuu
wiersl CKK 06s13aHbI B TeUEHUE TPEX MECAIIEB MTOCTIE
YTBEPXKAEHUS TOZI0BOU OyxranTepckoit (puHaHCO-
BOIf) OTYETHOCTHU MMOKPHITh 06pa30BaBITHECT YOBITKY
3a cueT pe3epBHOTO GoHa KOoepaTUBa MO0 MyTeM
BHECEHU JOIIOJTHUTEIBbHBIX B3HOCOB. WIeHHI ITOTpe-
OGUTETHCKOTO KOOIIepaTHUBa COMUAAPHO HECYT CyOCH-
ZIMapHYI0 OTBETCTBEHHOCTH T10 €ro 0653aTeTbCTBAM

&1 flonrux O. C., BaxHuHa T. H., bauikatosa B. 5. Ykas. cou. C. 52.
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B IIpeiesiaX HeBHECEHHOM YacTU JOTIOJHUTENbHOTO
B3HOCA KaX/]0T'0 U3 WIEHOB KOOIlepaThBa.

BriciinMm opranom ynpasnenus B CKK Poccuu
u Kuras saBnsercs obujee cobpaHye 4IeHOB WU
cobpaHUe UX Ipe/CTaBUTENEH, NCIIOTHUTEIbHBIM
OpraHoM — IIpaBjieHNe, KOHTPOJIbHBIM OPTaHOM —
komuccua (KHP) wiu HabsrozaTeabHbI coBeT (PP).

B poccuiickoli 1opugrdecKo murepaType oTMeda-
€TCs, YTO Yepe3 MoZiesTb HabJTIoIaTeIbHOTO COBETa B
CeJIbCKOX03AMCTBEHHbIE KOOIIepaTHBhI IPOHUKAIOT He
CBOICTBEHHBIE UM aKI[MOHEepHLIe Hadasa, a yIpas/-
HeHNe PeBU3NOHHBIX KOMUCCUI IlepeyepKuBaeT IyTh
PasBUTHA MUPOBOU 1 OTe€UeCTBEHHOM KOOIlepaTUBHOM
MIPaKTUKU M HAHOCUT Cepbe3HBIN yZiap 0 CeTbCKOX0-
3MCTBEHHOM Koorepanuu®. I103ToMy 060CHOBEIBAET-
€51 HeOOXOAMOCTD BO3BPaTa PeBU3MOHHON KOMUCCHH.
YrpasieHue oCyIecTBIAeTCa Ha IeMOKpaTU4eCKUX
Hayasax: OJVH WieH — OZAWH T'0JIoC.

B CKK Poccuu v Kurtas ¢opmMupyroTcsa nMyle-
cTBeHHBIE HOHZIBL, B TOM YHCIIe ¥ HEeTUMOT0 Xapak-
Tepa. Ha Heo6XoauMOoCTb GOPMUPOBAHUSA HEETH-
MOTO ¥ UHBIX $GOHZOB yKasblBaeTcs B PekomeHzannu
MOT 193 (2002) «O cozeiicTBUM pa3BUTHIO KOOIIepa-
TUBOB», I7le 0OTMeYaeTcsA, 9YTO IIOJUTUKA FoCyjapCTB
ZOJDKHA COZeliCTBOBATh CO3ZIaHUIO B KOOIIEpaTHUBax
Ha/yeXxalnx pe3epBoB, YacTh KOTOPHIX OCTaBajaach
OBl HeIeTMMOH, a Takke GpOHIOB COMUAAPHOCTH.

B poccuiickux CKK o6s13aTenbHO co3aeTcs ma-
eBoii ¢oH/, pe3epBHEIN GoHZ, GoHA PrHAHCOBOI
B3alMOIIOMOIIY, ABIAIONINICA UCTOYHUKOM 3ali-
MOB, IIpeZOCTaBAAeMbIX WieHaM KpeJUTHOTO KOO-
nepartuBa. B kurtatickux CKK pasmep pe3epBHOT0
bOoHZA cebCKUX KPEAUTHBIX KOOIIEPAaTUBOB OIIpe-
nensietcss CelbCKOX03UCTBEHHBIM 6aHKOM KuTas u
cocrasiAeT 30 % Bcex IIPUBJIEYEHHBIX CPEACTB. JTa
HaJIMYHOCTb XpaHUTCA Ha cyeTax Cesbxo3baHKa, IO
KOTOPBIM OH HauUCJIeT IPOoueHTHL. Takke GopMuUpy-
toTcst GOH/T Ha yIydiiieHre 061Iero MaTepraabHO-ObI-
TOBOTO II0JIOXKEHUS U IIPeMHUATbHBIN GOHJ,.

B KHP cucTteMa cenbCKOX03UCTBEHHON KpeJuT-
HOI KooIlepaliuy CTPOUTCA 110 MPUHIINITY COYeTaHUA
LleHTpaJu3aly ¢ CaMOCTOATEIbHOCTHIO HU3IINUX
3BEHBbEB CHCTEMEHI KOOllepalliy 1 IIpescTaBleHa Ko-
OllepaTUBHBIMU OaHKaMU U KpeJUTHBIMU KOOIIepa-
TuBaMu. B Poccuu cucteMa cesbCKOX034aHCTBeHHON
KpeZNTHOM Koollepaliiy elje HaXOAUTCA B IIpoliec-
ce popmupoBaHus. JlefiCTBYIOT TOJIBKO IIEPBUYHEBIE
CKK, pernonanpHble co103bl CKK, peBU3MOHHEBIE
coro3bl CKK u CPO peBusnonHBIX cor030B CKK, HO
IIpeTeH0BaTh Ha CUCTEMHOCTb OHU He MOTYT.

TakuM 06pa3oM, KOMIIapaTUBHBIN aHaIN3 Mpa-
BOBOT'O PEryJIMPOBaHUA CeNbCKOX03AUCTBEHHOMU
KpeAuTHOM Koonepanuu B Poccuu u Kurtae mo3so-
JIIeT cZieslaTh BBIBOJ, O HAJIWYWU 00O1Iel TpaBOBOM
U COI[MAJbHO-9KOHOMUYECKOM MPUPOJBI CETbCKO-
XO35IMCTBEHHBIX KPEAUTHBIX KOOTIEPATUBOB, QPYHK-
IMOHUPYIOIIVX B Nea1X GUHAHCOBOM B3aUMOIIO-
MOIIIM CBOUX WIEHOB Ha OCHOBE KOONePaTUBHBIX
TIPUHIIUIIOB.

i 'opuindecKoi MoZiesiy CesIbCKOM KpeUTHOU
koonepauuu KHP xapakTepHbI:

— HaJIM4uMe CIleluaJTbHOTO 3aKOHOAATENbCTBA O
CeJIbCKOU KpeAUTHOM Kooepanuy;

— coyeTaHUe MOIIIHOM rocylapCTBEeHHOM MHOTrOILIa-
HOBOMH TOAAEeP:KKU CeIbCKOY KpeIUTHOM KOoTIe-
paInuu ¢ X03IUCTBEHHOMN caMOCTOSITeTbHOCThIO U
ZleMOKPaTUUeCKUM YIIpaBJIeHNeM CeIbCKUX Kpe-
JUTHBIX KOOTIEPATUBOB;

— colMaJbHOe 3HaueHue ceIbCKON KpeUTHOU KO-
oTiepaliu, Yepes CUCTEMY KOTOPOii obecrieyrBa-
eTcs 3aHATOCTh TPaXK/JaH He TOJIbKO B CeJTbCKOM
XO3AHUCTBE, HO U B UHBIX chepax IKOHOMUKU U
MOBBITIIEHE 61ar0COCTOSTHYS HaceTeHU.
IOpuanueckas Mozenab celbCKOX0351HCTBEHHON

KpeJuTHOH Koolepaliuu Poccun xapakTepusyeTcs:

— OTCYTCTBUEM CIeIIUaJbHOTO IPAaBOBOTO pery-
JINPOBaHMA CeIbCKOX03AUCTBEHHON KpeANTHON
KOoTlepaliu B BU/le OTAeJIbHOI'0 HOPMAaTHUBHOI'O
MIPaBOBOTO aKTa;

— HeNIpU3HaHMEM KPeAUTHBIX KOOIlepaTUBOB Kpe-
JUTHBIMU OpraHU3alusaMU, HO C OTHECEHUEM UX
ZlesATeTbHOCTHU TIOZ, FopucAuKIuio IleHTpob6aHKa
Poccuy;

— HaJIUYUeM CTpaTernveckoro INIaHMPOBaHUA B
cdepe pa3BUTHUS CENBCKOX03AHCTBEHHOM Kpe-
QUTHOM KOOoTIepalliy B KOHTEKCTe obecrevueHus
MPOIOBOILCTBEHHOM 6€30MacHOCTH, Pa3BUTHA
CeJIbCKOT'O X03AMCTBA, a TaK)Ke MaJIoTo U CpeHero
NpeAIpUHNUMAaTEeNbCTBA;

— coyeTaHWeM MyOINIHO-TIPABOBOTO PETYIUPOBA-
HMA U cCaMOpeTryJIUPOBaHUA AesTebHOCTU Celb-
CKOXO3SIICTBEHHBIX KOOIIePaTUBOB;

— COYeTaHUeM ILIeHTPaJIU30BaHHOTO U JIOKAJIbHOTO
peryIvpoBaHus;

— coyeTaHWeM OOIeToCyIapCTBEHHOTO PETYIIH-
pOBaHUS CeNbCKOX03AHCTBEHHOMN Koollepaliuu
C peryJIupoBaHueM Ha ypoBHe cyObekTOB PO u
MYHMITUTIATHHBIX 06pa3oBaHuiA;

— pacImpocTpaHeHNeM Ha CeTbCKOX03IUCTBEHHEIE
KOOIIepaTUBLI Mep roCyZapCTBEHHON IO/AePAKKU.

62 CM.: MlannaguHa M. M. O HekoTOpbIX BOMPOCAX COBEPLUEHCTBOBAHMSA arpapHoro 3akoHoaTenbcTea // 3koHoMuKa cenb-
CKOX039MCTBEHHbIX U nepepabaTtbiBatowmnx npegnpuatuin. 1997. N2 5. C. 41 ; Koseipb M. U. ArpapHoe npaBo Poccuu:
cocTosiHue, npobnembl U TEHAEHLMM pa3BUTUA. 2-e n3g., nepepab. n gon. M. : Hopma, 2008. C. 189.

HOHKuP



mpMﬂMLIECKVIE MOJENM CeNbCKOX03AMCTBEHHON er,IJ,VITHOVI Koonepatuu B Poccun u Kutae

BUBNUOTPAOUA

1. bonu J1. 1. MofepHusauwms 3epHoBoit otTpaciu // OCHOBHbIe 0Tpaciv 1 chepbl SIKOHOMUKM CoBpeMeHHoro Kutag :
cbopHuk : B 2 kH. / oTB. pea. A. B. OctpoBckuii ; coct. 1. B. Kamenos. — M. : 1B PAH, 2012. — C. 61—86.

2. bouu J1. []. MogepHusaums cenbckoro xo3aincTea // OcCHOBHble oTpaciu U chepbl SKOHOMUKU COBPEMEHHOTO
Kutas : cbopHuk : B 2 kH. / oTB. ped. A. B. Octposckuin ; cocr. M. B. KameHos. — M. : B PAH, 2012. — C. 3—36.

3. bonu J1. []. DopMupoBaHue pbiHKa B KUTackoi aepesHe // MakposkoHoMUYeckoe perynvpoBaHue arpapHoim
cpepbl B KHP B 90-€ rogbl : uHpopMaLmoHHbiv Blonnetenb. —1999. — C. 41—45.

4. Brictpos I E. [paBoBble NpobneMbl 3eMenbHONM 1 arpapHoil pedopM B 3apybeXkHbIx cTpaHax: Teopusi, MpakTUka,
nToru, nepcnekTmebl. — MuHck : BIr3Y, 2001. — 204 c.

5. BopoHuHa H. 1. KoonepaTuBHble Cbe3fbl U UX POJSib B pa3BUTMM 3aKOHOLATENbCTBA O CEJIbCKOX035NCTBEHHOWM
koonepauuu B Poccun // ctopus rocynapctea n npaso. — 2014, — N 14. — C. 14—19.

6. BoponuHa H. [1. 3konoro-npaBoBble TpeboBaHMSA K CENbCKOXO3ANCTBEHHOW NPOAYKLMM B KOHTEKCTEe obecneye-
HWS NPOAOBONLCTBEHHOM Be3onacHocTu (Ha npuMepe cTpaH Esponsl u Asun) // lus Publicum et Privatum. —
2021. —N°5. — C. 24—31.

7. [lnenposckuii C. [1. Koonepatopbl B 1898—1968 rogax. — M., 1968. — 383 c.

8. Honrux O. C., BaxHuHa T. H., baiukartosa B. 4. CoBpeMeHHOe pa3BuUTMeE KOONMEPATUBHOIO CEKTOPA 3KOHOMMU-
K1 B cTpaHax BoctouHoi Asuu // BecTHuk AnTaiickoit akageMumn skoOHOMUKK 1 npasa. — 2019. —N2 5. —
Y.3. —C. 46—55.

9. 3eMenbHbiit Bonpoc / E. C. Ctpoes, C. A. Hukonbsckuin, B. W. Knprowwn [w ap.]/ nop pegn. E. C. Ctpoesa. — M. :
Konoc, 1999. — 536 c.

10. Ko3bipp M. M. ArpapHoe npaBo Poccuu: cocTosiHue, npobnemMbl 1 TEHAEHLMM pa3BUTUS. — 2-e u3f., nepepab.
n gon. — M. : Hopma, 2008. — 336 c.

11. Kypakun A. A. Kutaicko-poccuiickas KoHdepeHumsa «Cenbckoe BospoxaeHue» // KpecTbaHoseneHne. —
2018. —T.3. —N®2. — C. 188—197.

12. Jin SHanb. MoHaTue v BUAbI opuanMyeckmx nuu no 3akoHopatessctsy KHP // IHHoBaLMOHHbIE Hay4YHble Uc-
cnepoBaHus: Teopus, MeTofonorns, npakTuka : cbopHuk ctaten Xl MexxayHapogHoW Hay4yHO-NpakTUYeCKOn
KoHpepeHumm : B 2 4. — [leH3a : Hayka n npocselueHune, 2018. — C. 131—139.

13. Macnos C. Ji. Cenbckoxo3sMCTBEHHan koonepauus: ee ¢bopMmebl, 3Ha4eHue, 3agaun. — M., 1922. — 76 c.

14. HukoHosa C. B. MnoHepsbl poccuiickon koonepauuun. — Yura : 3UM CYNK, 2001. — 24 c.

15. 06yxos H. 1. O pa3BUTUKN MeSIKON KpeauTHoM Koonepaumm (nctopudeckuin oyepk) // ®unarcbl. — 1995, —
Ne 9. — C. 42—45.

16. MNannagnHa M. M. O HeKoTOpbIX BOMPOCax COBEPLIEHCTBOBAHMA arpapHoro 3akoHogarteibcTea // AkoHoOMMKa
CeNbCKOX03ANCTBEHHbIX 1 NepepabaTbiBatownx npegnpuatun. — 1997. — Ne 5. — C. 39—41.

17. NpobneMbl 3KOHOMUYECKOrO pa3BuUTUS U coTpyaHudectsa B CeBepo-BocTouHoi A3un : nHGopMaLMOHHbIE
MaTepuanbl. — Bein. 6 : ®MHaHCOBO-KpeAUTHbIE pblyarv perynmpoBaHuns askoHoMuku B KHP. — 4. 2. — M
1998. — C. 44—65.

18. CH0pHMK CTAaTUKO-3KOHOMUYECKUX CBELEHMI MO CeNIbCKOMY X039MCTBY Poccmn u MHOCTPaHHbIX rocynapcTs.
log 10-11. — Mr., 1917. — 648 c.

19. Cnupugoros []. B. Kutaiickoe skonornueckoe uyno // FOpuguueckas Hayka B Kutae u Poccun. — 2021. —
Ne 4. — C. 146—150.

20. ToromuaHy B. ®. Koonepauus B pycckon gepesHe. — M., 1912. — 345 c.

21. Xevicuu M. J1. UcTtopwma koonepaunn B Poccun. — J1., 1926. — 376 c.

22. Xevicuu M. J1. KpepntHas koonepaumus. — M., 1923. — 234 c.

23. UpiraHos F0. B. Cenbckas kpenutHas koonepauus 8 KHP // 9koHoMUKa cenbckoxo3ancTBEHHbIX 1 Nepepaba-
ToiBatowWwmx npegnpuatun. —1990. — N2 5. — C. 59—63.

24. Yasros A. KpaTtkuin kypc koonepauuun. — M. : KoonepaTuBHoe nagatensctso, 1925. — 77 c.

25. LlaotoH 5. KpepnTHble OTHOLIEHWUS B arpapHOM cekTope: 3apybexkHbIi onbIT // IKOHOMMKA CeNlbCKOro X03AiCTBa
Poccun. —1999. — N2 4. — C. 9—12.

26. lllesens U1. Pedopma BaHkoBckoi cucteMbl Kutas // Mpobnembl JanbHero BocToka. — 1999. — N2 5.

s v




OPUANYECKAA HAYKA BE3 IPAHUL|
lpaBoBOE perynupoBaHe NPOMbILLAEHHOIO U arpapHOro CEKTOpa IKOHOMUKM

0 npaBoBoi 3G GeKTUBHOCTH FOCYAAPCTBEHHOIO CEKTOPA 3KOHOMMKM KuTas
On the Legal Effectiveness of China’s Public Sector Economy

B. C. Enucees,

npogeccop Kadenpbl 3KONOMMYECKOr0 M NPUPOJOPECYPCHOMO NPaBa,
MoCKOBCKOr0 rocy/japCTBEHHOIO KOPUMYECKOTD

yHusepcutera umenn 0.E. Kyraduna (MTI0A),

npogeccop kadenpbl 00WErocy1apCTBEHHbIX

¥ TPaX/1aHCKO-NPaBOBbIX AMCUWMIUH

[0CyaPCTBEHHOIO COLMANbHO-TYMAHUTAPHOTO YHUBEPCUTET,
JIOKTOP HOPUIMYECKMX HAYK, JIOLEHT,

r. Mockaa, Poccua

v.s.eliseevidmail.ru

V. S. Eliseev,

Professor at the Department of Environmental Law,
Kutafin Moscow State Law University (MSAL),

Professor of the Department of Civil Law and Procedure,
State Social and Humanitarian University,

Dr. Sci (Law), Associate Professor,

Moscow, Russia

v.s.eliseevidmail.ru

© B. C. Enucees, 2027

DOI: 10.17803/2587-9723.2022.5.020-024

Annomauus. Cmambsl aHAU3Upyem 0cobeHHOCMU NPABo8020 PeXcUMAa 20Cy0apCcmeeHH020 ceKmopa
akoHomuku Kumatickoil HapodHoil Pecnybauxu. ABmop aHanusupyem aggeKmusHoCms KUMatickux
3aKOHO8 ¢ NO3ULUL COOMBEeMCMBUS 3aKOHOMEPHOCISM NPAB0B020 Pe2yNUPO8AHUS 20CY0apCImeeH-
HO20 cekmopa akoHoMuKU. AHanusupyromest Koncmumyuyus Kumas, gedyujiie 3aKoHbL, KOmMopble
pe2ynupyrom 20cy0apcmeeHHblil cekmop akoHoMuxu. /Jenaemest 861800 0 popmuposaruu 8 Kumae
mpexceKmopHotl MoOesilL IKOHOMUKL, YKA3bl8BAEMCS HA NpeuMyllecmea U Hedocmamxu coomaent-
cmeyrouell npagogoii cucmemsl. Cmambvsl n1038051em oUeHUMb IPPekmusHocmb NPagosoeo pezy-
AUpOBaHUsl 2ocydapcmeeHHo2z0 busHeca 8 Kumae.

Kntouegvle cnosa: meopus 3KOHOMUUECKO20 NPA8d, 3PHeKmusHOCMb NPAB0B0O20 PeYAUPOBAHUS,
3axoHodamensvcmeo Kumas e chepe 2ocydapcmeerHo2o cekmopa IKOHOMUKL, 0COGeHHOCMU NOCMpo-
eHus npasosoli cucmemsvt Kumas.

Abstract. This article analyses the special features of the legal regime for the public sector of the econ-
omy in the People’s Republic of China. The author analyses the effectiveness of Chinese laws from the
perspective of consistency with the legal regulation of the public sector of the economy. The Chinese
constitution and the leading laws that regulate the public sector economy are analyzed. Concludes
that a three-sector economic model is emerging in China. The advantages and disadvantages of the
respective legal system are pointed out. The article provides an assessment of the effectiveness of legal
regulation of state-owned businesses in China.

Keywords: Economic law theory, effectiveness of legal regulation, China’s public sector legislation,
features of China’s legal system.

paBOBOe obecIieueHrie roCyJapCTBEHHOTO CEK-

TOpa SKOHOMUKH ABJISETCSI OJHOM 13 Hauboiee
Ba)KHBIX J/ISI TOCY/IapCTBA 33/1a4, TTOCKOJIBKY, BO-TIEP-
BBIX, SKOHOMUYECKUH POCT CBSI3aH C TOCYZapCTBEH-
HBIMY UHBECTUIIUAMU, KOTOPBIE BIIOCTECTBUM,
TOCJIe X OCBOEHUS, KAK MUHUMYM HE BBI3BIBAIOT
MTOCJIEZYIOMIETO OTTOKA PUHAHCOBBIX CPE/ICTB 3a PY-

6eX, BO-BTOPBIX, PsAJl OTpacjell 5JKOHOMUKH, TPeOyIoT
«JIJTMHHBIX THBECTULINI» U 3HAYUTENbHBIX 3aTPaT,
YTO He [0/, CIUTy YaCTHOMY CEKTOPY SKOHOMUKWU.
st Kutas rocyzapcTBeHHBIN CEKTOP SKOHOMUKH
WUrpaeT BaXXHEHIIYIO POJIb, COCTaBAA bosee 63 %
BBII, co6upas 80 % HalOroB B rocyZjlapCTBEHHBIH
6romKeT U obecriednBas o 90 % 3aHATOCTH Hace-
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seHus. OTMedaeTcs, 4TO «BBICOKAA 3P PeKTUBHOCTD
rOCyZapCTBEHHOT'O CEKTOpa S3KOHOMUKU KuTas 06-
YCIOBIUBAETCS ero BEICOKON 3¢ PEeKTHBHOCTHIO,
MIPUOBUIPHOCTBIO U CAMOOKYIIaeMOCTHIO. Bosee 20
KUTaNCKUX TOCYZapCTBEHHBIX PEAPUITHHA BXO-
ZT B ync10 500 KpynHeNITNX TpaHCHAITMOHAIBHBIX
KopHopanui mupa. I'ocyjapcTBeHHbIE KOMIIAHUU
Kuras npezcTaBieHbl B OCHOBHOM B TAKUX CTpaTeru-
YEeCKHX OTPACIAX, KaK HepTeXuMudeckas, ra3oBasd,
yroJbHasi, SHepreTudecKas OTpaciy, I[BeTHas Me-
TaJUTypr'us, KOCMUYecKas OTpacib U Ap.» IIpy aToM
Kuraii He cTaja NpUCIyIINBATHCA K COBETaM 3araj-
HBIX SKCIIEPTOB U COKPALIATh POJIb FOCCEKTOPA B KO-
HOoMUKe. Ha060pOT, JaHHEBIN CEKTOP OBUT YBETHYEH
1Ipu 00I1leM COKpallleHUH YKCJIa TOCIPeJIIPHUATHN 33
CYeT UX YKPyNHEHU 0 pa3MepOB S3KOHOMHYECKUX
ruraitoB. opMalbHO 3TO OCYIIECTBIIANIOCH 32 CYET
peopraHu3anuy roclpeJIpuATHH B aKIIMOHEDHBIE
KOMIIaHUHY C COXpaHeHHeM KOHTPOJIBHOTO ITaKeTa
aKIMii y rocyzapcrsa’.

9¢deKTUBHOCTD TPABOBOTO PETYIHNPOBAHUA B
COOTBETCTBUH C TeOprel SJKOHOMUYECKOT'O IIPaBa fB-
JISIETCST CAMOCTOATEIbHOM KaTeroprel 110 OTHOIIeHU!
K 3KOHOMU4ecKol 3¢ eKTUBHOCTH, O3Ha4ast COOIIO-
ZieH/e B 3aKOHOZATeIbCTBE JIOTHYECKU 0O0CHOBaH-
HBIX 3aKOHOMEPHOCTeH IPaBOBOr'0 PETyINPOBaHUA
001IIeCTBEHHBIX OTHOIIEHMIA, B TOM YHCJIE HAlIPABJIEH-
HBIX Ha obecreyeHre MO3UTHBHOTO 9KOHOMUYECKOTO
I0Be/IeHsI TP OZHOBPEMEHHOM CZepP:KUBaHUH U I10-
JIABJIEHUH COIYTCTBYIOLIETO HEraTUBHOT'O 3 KOHOMU-
YeCcKOro NoBeZieHus. VIMeHHO nocaeJHUMI KpUuTepuit
SBJISIETCS CJIAOBIM MECTOM /IJIsl TOCYZAapCTBEHHOTO
CEeKTOpa 5KOHOMUKHU B CBOOOZHOM PHIHKE.

BMmecTe ¢ TeM 3KOHOMUYECKHE OTHOILEHUA MOTYT
OBITB B 11e7I0M HedDGEKTUBHBIMU IPU 3G PEeKTUBHOM
[IpaBOBOM CHCTeMe, B YACTHOCTH IO IPUYMHE OII-
60YHOCTY BLIOPAHHOM 5KOHOMHYECKOW MOJEH pas-
Butus. OgHako npu HeapeKTUBHOM 3aKOHOAATEb-
cTBe Jit00as 5KOHOMUYeCcKas IIporpamMma obpedeHa
€CJIU He Ha [IPOBaJl, TO Ha MUHUMaJbHbIH obdeKT’.

Cpezay OCHOBHBIX 3aKOHOB [logiHEGeCHOM, pery-
JINPYIOIINX FOCYZAPCTBEHHBIN CEKTOP SKOHOMUKH,
He0oOXOZIIMO OTMETHUTD B ITEPBYIO o4epezib KoHCTH-
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Tynuto Kutatickoit HapoaHoi Pecriy6ivku’®, 3akoH
KuTas o rocyZlapcTBEHHBIX aKTUBAaX Ha IPEATIPUs-
TAx", 3aKOH 0 rocyZlapCTBEHHBIX 3aKyNKax Kuras®.

OTHOIIIEHY C TOCYAaPCTBEHHBIM UMYIIIECTBOM
OTMEYAIOTCS U B FPAXKAAHCKOM 3aKOHO/ATENbCTBE:!
I'paskaaHCcKoM Kofiekce KuTas®, 3akoHe 0 KOMIIaHUAX
Kurasa’ u zp.

MexaHnusM GOPMUPOBAHUS OTHOIIEHU (3KOHO-
MUYeCKOTo OBeJIeHNs) B roCyZapCTBEHHOM CEKTOpe
SKOHOMUKH B COOTBETCTBUU C TEOpHEH SKOHOMIYe-
CKOTO TpaBa® 3aKJII09aeTcs B TOM, 9TO B HEM OTCYT-
CTBYET peasbHblil COOCTBEHHUK (pr3nyeckoe JUI0),
a COOTBETCTBEHHO, IICHXO0JIOTO-9KOHOMUYEeCKHUI MO-
TUB GOPMUPOBAHUS SKOHOMUYECKOTO TTOBEIEHUS,
TaKOM KaK «4yBCTBO COOCTBEHHOCTH», IIOCKOJIBKY
rocyZapCcTBEHHBIM CEKTOp ZleCTBYeT B MHTepecax
My6IMYHbBIX 06pa30BaHMii, BO BHEIITHUX U BHYTPEH-
HUX OTHOIIEHUSAX MPE/CTABIEHHBIX YNHOBHUKAMU,
SIBJISIOIIMMUCS, TI0 CYTH, TIPE/ICTaBUTEISIMU T'OCY-
JlapcTBa.

Kak ciiezcTBHE, OTCYTCTBYyET S3KOHOMHUYECKOE
(ecTecTBEHHOE) CepXXUBaHUE «PEATBHOTO CO0-
CTBEHHHKAa» OT COITyTCTBYIOIIEro HeraTUBHOTO I10-
BeZIEHUS] — JIENCTBUI BO BPe/] CBOEMY UMYIIIECTRBY,
TIOCKOJIBKY UMYIIIECTBO — T'OCyZlapCTBEHHOE. DKO-
HOMMYECKOe TI0BeZleHHe rocyZlapcTBa JUKTYeTC CO-
IMATbHO-3KOHOMUYECKUMU U TOCYIapCTBEHHBIMU
3aJjladaMM ¥ OCHOBaHO Ha IIaHOBBIX pacyeTax, KO-
HOMHOM U paYUTETHHOM PacX0/I0BaHUY OIOMKETHBIX
CP€/CTB, BHIIOJIHEHUY TOCYAAPCTBEHHBIX 3314 U T.11.

BoJis rocyzapcTBa MoXKeT OBITh BEIpaskeHa TOJBKO
yepes [IpaBOBOeE 3aKpellIeHNe, YTO IIpeJIoaaraeT
KaK HOPMHUPOBaHME PAaCXOZ0B I'OCyAapCTBEHHBIX
CPeACTB, TaK U UX CTPOTO IjeJieBoe UCIIOIb30BaHNe
B COOTBETCTBUU C MHCTPYKIIUSIMHU JTODKHOTO TIOBE-
JeHus. Ha BBITTOTHEHME JaHHBIX MHCTPYKIUH JI0JDK-
HO OBITH HAIIpaBJIEHO NTOBeZIeHYE TTPeCTaBUTENA
cobcTBeHHUKA. Bee prBeieHHBIE 0OCTOATENBCTBA
AUKTYIOT aAIMUHUCTPATUBHBIHN ([03BOJUTEIbHBIN)
[IPABOBOM PeXXUM UCIOIb30BAHUSA FOCyAPCTBEHHOTO
UMYIIECTBA, OCHOBAHHKIN Ha MPUHITUTIE: «Bce, 9TO
3aKOHOZATEIbCTBOM (MHCTPYKIIMEi) He 103BOJIEHO,
TO 3ampelneHo»’. [Ipy 5TOM BaXKHO OTMETHTbD, YTO

' [0 J/luHb. ITanbl 3BONOLUN FrOCYAAaPCTBEHHOrO cekTopa skoHoMuku Kutas // URL: https://cyberleninka.ru/article/n/

etapy-evolyutsii-gosudarstvennogo-sektora-ekonomiki-

kitaya

2 Enucees B. C., BeneHto Y. M. Teopus 3koOHOMUYECKOro NpaBa: Teopus oTpaciei npaga, obecneynBatoLmnx 3KOHOMUYeckme

oTHoweHwus. M. : MpocnexT, 2019. C. 64—75.

(chinajusticeobserver.com).

KoHcTutyuus Kutas (2018 r.). 27 // China Laws Portal — CJO (chinajusticeobserver.com).
3akoH Kutas o rocygapcTBeHHbIx akTueax Ha npegnpuatuax (2008 r.). £k [EH % =% // China Laws Portal — CJO

5 3akoH 0 rocygapcTeeHHbix 3akynkax Kutas (2014 r.). BU K& // China Laws Portal — CJO (chinajusticeobserver.

com).

¢ TpaxpaHckuin Kogekc Kutas, npexae Bcero: Yacrs . 06wme npuHuunsl (2020 r.) FiEH S —4a8 00 ; YacTs 1. BewHbie

npasa (2020) RyEH 28 —4aIAL ; YacTs 1. KoHTpakThl

(2020 r.) MBS =444 [F) ; YacTb VII. OTBeTCTBEHHOCTD 3a

npasoHapyuweHne (2020) 3% # 55 -E 4R R AT/ // China Laws Portal — CJO (chinajusticeobserver.com).
7 3akoH o koMnanuax Kutas (2018 r.). A% // China Laws Portal — CJO (chinajusticeobserver.com).

Enucees B. C., Benexto M. U. Ykas. cou. C. 207—220.
9 Enucees B. C., BeneHto Y. M. Ykas. cou. C. 38—49.
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OPUANYECKAA HAYKA BE3 I'PAHUL

I'IpaBoaoe perynnpoBaHi€ NpOMbILLIEHHOI0 U arpapHOro ceKTopa 3KOHOMUKK

KUTalCKoe 3aKOHOZAaTeIbCTBO pacCMaTpUBaeT PyKO-
BOZAWTEJA IPeJNPUATHA UMEHHO KaK IIpe/ICTaBUTeIA,
a He KaK ero opra.

Crenyer o6paTUTh BHUMaHUe Ha GpyHJaMeH-
TalbHbIE TI0JI0XKEHUA O 3alllUTe TOCyapCTBEHHOTO
cekTopa sKoHOMUKU B KoHcTuTynuu Kurtatickoi
HapogHoii Pecriy6/iniK¥, B COOTBETCTBUU CO CT. 6
KOTOPO¥ colMaaucTudecKas oblecTBeHHas cob-
CTBEHHOCTb Ha CpeZiCTBa IIPOM3BOACTBA, a UMEHHO
COOCTBEHHOCTD BCETO HApOZa U KOJUIEKTUBHASA CO0-
CTBEHHOCTB TPYZAAIINXCA, BBICTYIIaeT OCHOBOM COLIU-
aIMCTUYeCKON SKOHOMMIYecKoU cucTeMbl Kutatickoit
Hapoguoti Pecriy6ivku, KOTOpasi, B COOTBETCTBUU
CO CT. 7, HAXOZSICh B COOCTBEHHOCTH BCETO HAPO/a,
ABJIAETCA BeAylllel CIIol HallMOHAJIbHOM 5KOHO-
MUKH, a TOCYZapCcTBO obeclieunBaeT YKpeIvleHne
U pOCT roCyAapCTBEHHOM 9KOHOMUKU. B cenbckux
paiioHax Bce GpOpPMBI KOOIIEPATUBHON SKOHOMUKU
(mpou3BOZACTBEHHAsA, COBITOBAsA, KPeAUTHASA U TO-
TpeOUTeIbCKas) TaKXKe OTHOCITCA K CEKTOPY COITH-
QJINCTUYECKON DKOHOMUKH, HaXOAAMEeMyCA B KOJI-
JIEKTUBHOM cobcTBeHHOCTH TpyZammxcs (cT. 8 Kon-
crutyuuu KHP).

Jlna cpaBHeHUA: B Poccuy rocyZiapcTBeHHBIH Cek-
TOP 5KOHOMMKHU He YUUTHIBAeT CeNbCKOX03ACTBEH-
HBIE KOOIIepaTUBEL, UYTO, B YaCTHOCTH, OTMEUYEeHO
B onpeZiesieHNH KoHLeNIInM yIipaBiaeHUA rocyaap-
CTBEHHBIM MMYIIIECTBOM U IIpUBaTHU3alnu B Poccnii-
ckoui ®egeparyu'’. Bosee Toro, cormacHo ct. 260 'K
Kuras, B KOJUIEKTUBHOM COOCTBEHHOCTU HAXOAUTCS
MMYILIECTBO pepMepCcKOro KOJUIEKTHBA, a cT. 91 Yro-
JI0BHOTO IIpaBa Kutas K rocyzapcTBeHHO!H COOCTBEH-
HOCTH TaKXXe OTHOCHUT OOIIleCTBEHHbIE TI0KePTBOBA-
HUS WIN ClelyaibHble GOH/BI, NCIOIb3yeMBbIe I
WICKOpeHeHUs 6eZIHOCTH WX PYTHX OOIeCTBEHHBIX
MepOIIpUATUH.

B coorBeTcTBUM cO cT. 12 KorncTuTynuu KHP
COIMAJINCTIYeCcKas 00lecTBeHHasA COOCTBEHHOCTh
HENPUKOCHOBEHHA, ITOAJIEXKUT IOCyZapCTBEHHOU
3aluTe, MIpUCBOEHYE WIN OBpeXAeHNe Tocyap-
CTBEHHOU WIH KOJUIEKTUBHON COOCTBEHHOCTH JIIO-
6011 opraHu3anuei Wi OTAeIbHBIM JIUIIOM J0OBIM
CrrocoboM 3arpenieHo.

AHayorn4yHble MoJI0KeHN 3aKpeIUleHbl U B I'pak-
JAHCKOM KoZiekce Kuras, cornacHo CcT. 258 KOToporo
rocyZapCcTBeHHasi COOCTBEHHOCTb OXpaHsAETCs 3a-
KOHOM M HUKakKas OpraHHU3alya WK 4acTHOe JIUII0
He MOXKET IIPUCBAaNBaTh, rPabUTh, TAIHO pacIIpo-

CTpaHATH, IepeXBaThIBaTh WIN YHUUYTOXATh TaKyI0
COOGCTBEHHOCTb.

HecMmoTps Ha TO, YTO 3aKOHHAaA YacTHas cob-
CTBEHHOCTbH I'pak/laH Takke HeTPUKOCHOBEHHA U
TIOJJIEXXUT T'OCYZapCTBEHHOU 3a11uTe, TOCyapCcTBO
MOJKeT B 00IIleCTBEHHBIX MHTEpPecaX U B COOTBET-
CTBUU C 3aKOHOM 3KCIIPOIIPUUPOBATh WIN PEKBU-
3UPOBATh YACTHYIO COOCTBEHHOCTD /IJI €€ HCITOJIb-
30BaHUA U BHIILUIAYUBATH KOMIIEHCALIMIO 3@ SKCIIPO-
MIPUUPOBAHHYIO WIN PEKBU3UPOBAHHYIO YACTHYIO
cobcTBeHHOCTH (CT. 13 OCHOBHOTO 3aKOHA). VIHBIMU
CJIOBaMU, HallMOHaIu3auusa 3akperieHa B KoHcTu-
Tynuu Kuras.

BMecTe ¢ TeM mpuBaTH3alusd 3aTpoHyna u Ku-
Taii, HO B oTin4me oT Poccuu [NoaHe6ecHas He cTa-
Jla IOCTeTIeHHO JIUKBUANPOBAThL CBOU r'OCCEKTOP, a
YacTHBIE NIPeAIPUATHS CO3/[aBaINCh 3aHOBO WIK Ha
6a3e MaJbIX TOCTIPEATIPUATHH (JIO3YHT «OTITyCKaTh
MaJible, iepKaTh KpymHble») ', O6 3ToM yKasbiBa-
eT U cT. 5 3akoHa Kuras o rocysapCTBeHHBIX aKTH-
Bax Ha NpeANpUATHUAX, B KOTOPOI ITepevyrcsaioTcs
He TOJIbKO IPeANpUATUA U KOMIIAaHUHU, TIOJTHOCTBIO
MIpUHAaAJIeXallle TocyAapCcTBy, HO TaKXKe XOJIAUH-
roBble KOMIIAHUU C F'OCYZlaPCTBEHHBIM KAllUTaJI0OM
WY aKI[MOHEePHBIE 0OIIIECTBA C TOCY/IapCTBEHHBIM
KamuTaJIoM.

Eciu 106aBUTD K YKazaHHOMY miaBy 3 «lOpugu-
yeckue Julia» ['paskgaHcKoro kogekca Kuras, 3akoH
o xoMnaHuAx Kurtad, 3akoH KuTasa o mapTHepcKux
npeanpuATUAX 2, 3akoH KuTas o 4aCTHBIX IPeATIPU-
ATuax" U Ap., MOXKHO BECTH Pedb O TPEXCEKTOPHOMI
Mo/JiesT 5KOHOMUKU. C TTO3UITUU 3aKOHOMEPHOCTeH
TIOCTPOEHUS CUCTEMEBI IPAaBOBOT'O PeryINPOBaHUS
5KOHOMUKU I'OCyZIapCTBEHHOT'O CEKTOPAa SKOHOMUKU
HauboJiee oNITUMabHas paBOBasA MOZENb COZlEp-
JKUT, BO-TIEPBHIX, OJIOK 3aKOHOAATEIHCTBA O TOCY-
ZlapCTBEHHOM CeKTOpe SKOHOMUKU, TIOCTPOEHHOH
Ha OCHOBe a/[IMUHUCTPATUBHOI'O IPABOBOTO PEXUMA;
BO-BTOPBIX, TPAXK/JaHCKOE 3aKOHOAATENbCTBO, PEry-
JIUpYIOlllee YaCTHBIN CEKTOP SKOHOMUKU; B-TPETHUX,
3aKOHOZIaTebCTBO, YUYHUThIBatoIee 06a CEKTOpa 3KO-
HOMUKM; HaKOHell, B-4eTBEPTHIX, 3aKOHOAATENIHCTBO
O CMeIIaHHOM CeKTOpe SKOHOMUKMU, B OCHOBE KOTO-
pOro MexaHU3M COIVIaCOBAHUSA rOCyAapCTBEHHBIX U
9aCTHBIX UHTEPecoB ',

Haubosee moka3aTeIbHBIM ABIAETCA CIIeITUab-
HBIHM 3akoH KuTtatickott HapoaHoti PecriyGauKu o
roCyZlapCTBEHHBIX aKTUBAaX Ha MPeANPUATHIX, KO-

19 MoctaHosneHue Mpasutensctea PO ot 09.09.1999 N@ 1024 (pen. ot 29.11.2000) «O KoHuenuum ynpasneHums rocyaap-
CTBEHHbIM UMYLLECTBOM U npuBaTu3auun B Poccuiickon Qegepauun» // C3 PDO. 1999. N2 39. Ct. 4626 ; 2000. N2 49.

Cr. 4825.
" [0 JInHb. Ykas. cou.

12 3akoH Kutas o naptHepckux npeanpusatusx (2006 r.). &ik4ilki% // China Laws Portal — CJO (chinajusticeobserver.

com).

'® 3akoH Kutas o yacTHbix npegnpusatusx (1999 r.). N A5 {2 ki // China Laws Portal — CJO (chinajusticeobserver.

com).

' Enucees B. C. MeCTo TeopuM 3KOHOMUYECKOr0 NpaBa B CUCTEMe NPaBoBOro PeryMpoBaHns sKoHoMukK // BecTHnk
Yuusepcuteta umenn 0.E. KytaduHa (MIHOA). 2020. N¢ 7 (71). C. 175—184.
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TOPBI OBUT IPUHAT C IEJTHI0 3alTUThI 6a30BOM KO-
HOMUYECKOH cucTeMbl KuTas, KOHCOMUAAIUN U
pacuIupeHus rocyZapCTBEHHOTO CEKTOPa SKOHOMU-
KU, YCWIEHUS 3aIUTHI TOCYaPCTBEHHBIX aKTUBOB
U obecrieyeHus BeAyIeil poau rocyZlapCTBEHHOTO
CeKTOpa SKOHOMUKU.

Tak, B COOTBETCTBUU €O CT. 8 HA3BaHHOTO HOP-
MaTUBHOTO aKTa, 'OCYZapCTBO YCTaHABIUBAaET Ha-
JeXXHYIO CUCTeMY yIpaBjeHUs rocyAapCTBeHHBIMU
aKTMBAMU U HaJj30pa 3a HUMU, COpPa3MepHYIo Tpe-
60BaHUAM Pa3BUTHA CONMATUCTUIECKOM PHIHOYHOM
9KOHOMUKH, a TAaKXKe CUCTEMY OIIEHKU U OTYETHOCTHU
JUI TIOAIePKAHUSA CTOUMOCTU U YBeJIMUeHUs r'ocy-
ZapCTBEHHBIX aKTUBOB /1A 06ecrieueHs BhITIOTHE-
HUsA 06SI3aHHOCTET 1O TIOAAEPIKAHUIO U YBETUIEHUIO
CTOMMOCTH T'OCy/IapCTBEHHBIX aKTHUBOB.

PyKOBOZCTBO IPEATPUATHHI TOCYJaPCTBEHHOTO
CEKTOPA SKOHOMWKHY ONUPAETCSA Ha MPUHITUT OT/E-
JIEHUSI TOCyJapCTBEHHOTO YIIpaBJIeHUs OT yIIpaBJe-
HUS TIPEAIPUATUEM, PasZessas QyHKIUN YIIPABIEHUSA
00611eCTBEHHBIMU ZleiaMu 1 GYHKITNH rocyZapcTBa
(cT. 6 3akoHa).

CucTema ympasiieHUs TOCyZapCTBEHHBIM IIpe/ -
MPUATHUEM, YCTAHOBJEHHAS JaHHBIM U JPYTUMU
HOPMAaTHBHBIMU aKTaMU, U MPEXKE BCETr0 KOHTPOJIb
3a JIeCTBUSAMHU PYKOBO/CTBA OPTaHU3AINU, SIBJIS-
eTcs HauboJiee TTOKa3aTebHOM: OT UMEHU ToCyAap-
cTBa BeICTymarT ['ocyapcTBeHHBIN coBeT Kutas
(B OTHOIIIEHWY KPYIHBIX MIPEANPUATHUH C TOCyAap-
CTBEHHBIM KaITUTAJIOM, KOTOPhIE UMEIOT OTHOIIIEHUE
K )KU3HEHHO Ba)KHOU HAIMOHATBLHON SKOHOMUKE
¥ HallMOHaJbHOM 6e301acHOCTH) U OpTaHbl MeCT-
HOT'O caMoyIipaBjieHUs (B OTHOIIEHUU OCTaJIbHBIX
TIPEATIPUSITUN C TOCYIAPCTBEHHBIM KaIIUTAIOM), KO-
TOpBIE B COOTBETCTBUM C MOJIOKEHUAMU 3aKOHOB U
aIMUHUCTPATUBHBIX TTOCTAHOBJIEHU BBHITIONHSIIOT
GYHKITUM BKJIAIYMKA B OTHOIIIEHUY IPEATPUSTHN
€ TOCyZIapCTBEHHBIM KaIIUTAaJIOM U MOJIb3YIOTCA Ipa-
BaM¥ U MHTEPECAMU BKJIa[IMKa OT UMEHU TOCyZap-
ctBa (CcT. 4 3aK0Ha).

TocyzmapCcTBEHHBIN COBET U MECTHBIE HAPOJAHBIE
MIPaBUTENBCTBA CO3/AI0T yUpeKJeHNA 10 Peryarupo-
BaHUIO TOCYIaPCTBEHHBIX aKTUBOB, HETIOCPE/ICTBEH-
HO BBITIOJTHAIONE QYHKIIMU BKJIAAUYNKA, KOTOPBIE
06s13aHbI 3aITUINATE TPaBa ¥ MHTEPECH! BKJIAJUUKOB
U TIPEZI0TBPAIATH MIOTEPIO TOCYAAPCTBEHHBIX aKTH-
BOB (cT. 14 3akoHa). [IpeacTaBuTeNN TAKUX YIPEXK-
MeHUi ABIAI0TCI YYaCTHUKAMU 061X cobpaHuit
IOPUIUYECKUX JIUII.

Taxske AJIS TOCYZAPCTBEHHBIX KOMITAaHUM, XOJI-
JUHTOBBIX KOMITAHUH C TOCYZaPCTBEHHBIM KaIlUTa-
JIOM Y aKIIMOHEPHBIX KOMITAHUH C TOCYJapCTBEHHBIM
KaIuTaJOM CO3/IaeTCs HabII0aTeTbHBIN COBET, KO-
TOPBIH KOHTPOJUPYET BHIMOTHEHNE 00sI3aHHOCTEH
AVPEKTOPAMU U CTapITUMU MEHEKEPAMU, a TAaKKe

0 npaBoBoit 3)heKTUBHOCTU rocyAAPCTBEHHONO CEKTOPa 3KOHOMMUKM KuTas

KOHTPOJIUPYET U IIpoBepsieT GUHAHCOBOE COCTOSHIE
npeanpuaryd (cT. 19 3akoHa).

B cootBeTcTBUU cO cT. 22 3akoHa Kuras o rocy-
JApCTBEHHBIX aKTUBaX, Ha IpeANPUATUAX YIpexXe-
HUe, BEIIOHAOIee QYHKIVY BKIAJUMKA, Ha3HAYAET
U OTCTPaHAET CAeAYIOMUX JOKHOCTHBIX JINUIL: TIpe-
3UZIeHTa, BUIle-TIpe3u/IeHTa, IpYruX pyKOBOAUTe el
BBICIIIEr0 3BeHa MTOJTHOCThIO FOCYAapCTBEHHOTO IIpe/ -
NIpUATHA; IpefcefaTesNd WIN 3aMecTUTe el Ipezce-
JlaTessa coBeTa JUPeKTOPOB, JUPEKTOPOB, NIpe/ce/a-
TeJI HabII0aTeTbHOTO COBETA WM PYKOBOAUTENEH
KOMITaHUH, IOJTHOCTBIO IpUHAAIeXalel rocyzap-
CTBY; a TalKe IIpejjaraeT kaHAnaTa Ha JODKHOCTD
JIVIPEKTOPA WIN PYKOBOJUTENS COOpaHUs Wi ob1e-
ro cobpaHusa aKIIMOHEPOB XOJIZIMHTIOBOY KOMIaHUHU
C TOCYZapCTBEHHBIM KallUTaI0M WIN aKI[MOHEPHOTO
006111ecTBa € roCyjapCTBEHHBIM KallUTaJIOM.

Kpome ykasaHHBIX OPraHOB, B&XKHO OTMETUTb ellje
[Ba BXXHEHIINX yIIpaBieH4YeCcKUX anmnapara. Bo-nep-
BBIX, IeMOKpaTU4IeCcKoe yIpasieHNe IpeANpUATUA C
roCyZapCTBEHHBIM KallUTaJIOM OCYIIeCTBIAETCA Yepes
«Cbe3Z cayxamux» (cT. 20 3aKoHa); BO-BTOPHIX, I10-
CKOJIbKY TTOZIaBJIAIOIIEe OOMBIIMHCTBO PYKOBOAUTENEH
[IpeJnpuATHH ABIAI0TCA WwieHaMu Kommaptuu Kuras,
HeJb3d HeJOOLeHUBATh POJIb MapTUITHON OpraHusa-
LIMU B X03ACTBEHHOM PYKOBOZCTBE, KOTOpas JO/DKHA
BECTH CBOIO [IeITe/IbHOCTb B COOTBETCTBUM ¢ KOoHCTH-
Tynuei KomMmyHuctudeckoi nmaptuu Kuraa. Takas
CHCTeMa IIOJTHOCTBIO COOTBETCTBYET YIIpaBIeHUIO
B rOCyZlapCTBEHHOM CeKTOpe SKOHOMUKU U II03BOJIAET
Z0CTaTOYHO 3G PEKTUBHO KOHTPOJIUPOBATH AeHCTBUSA
HCIIOMHUTEIbHBIX OPraHOB OpraHu3anui rocygap-
CTBEHHOT'O Y CMEIIIaHHOI'O CEKTOPOB 3KOHOMUKH.

OCo6€eHHO cieflyeT OTMETUTD «IIOJIUTHUKY TOCY-
JApCTBEHHBIX 3aKyTNOK B KuTae», KoTopas, Kak OT-
MedaeTcsa SKOHOMHUCTaMU, «COCTOUT U3 JBYX HaIpaB-
JIeHUH»: BO-TIEPBHIX, «['OCYZaPCTBEHHBIX 3aKyIIOK
KaK MHCTPYMEHTa yMeHbIIIeHUA TeXHOJIOIMYeCKO’
1 GUHAHCOBOM 3aBUCUMOCTH HalMIOHAIBHOTO IIPO-
H3BO/ICTBA OT MHOCTPAHHBIX UICTOYHUKOB PeCypCoOB
U KaluTaja»; BO-BTOPHIX, TOCYyJapCTBEHHBIX 3aKy-
TIOK «KaK MeXaHKW3Ma IIoAep>KKY HallMOHAJIbHOTO
9KCIIOPTA, YTO CIIOCOOCTBYET BEICOKOMY YPOBHIO 3a-
I'PYKEHHOCTH IIPOM3BOZICTBA, TI03BOJIAET N30€XKaTh
6e3paboTHIIBI» ",

JleATenbHOCTh NHOCTPaHHBIX KOMITAHUM Ha PBIHKE
roCyZapCTBEHHBIX 3aKyTIOK KuTtas cyIecTBeHHO orpa-
HudeHa. [Tocste BeryruieHusa B BTO Kuraii 3akoHoza-
TeJIbHO 3aKpelil IPaBOMOYHOCTb ITPe0CTaBIeHNA
nipedepeHIMil HAIMOHAIBHBIM IIOCTABIINKAM B PaM-
Kax rocsakasa. Cratba 10 3akoHa 0 rocyiapCcTBeH-
HBIX 3aKynKax Kuras ycraHapauBaeT npedepeHINN
10 OTHOIIEHHIO K OTeYeCTBeHHBIM ToBapaM. VIcKiIio-
YyeHHe COCTaBJIAIOT IUIIb TPU CUTyallUH: BO-IIEPBBIX,
KOT7Zla HeOOXOAMMBIE TOBAPHI, pAOOTHI W YCIYTH

'S [lpogaHosa H. A., 3auapurHas E. M. OcobeHHOCTU cuCTeMbI rocyAapCTBeHHbIX 3akynok B Kutae // JkoHoMuka, npea-
npuHMMaTenbcTeo 1 npaso. 2015. N2 5 (3). C. 151—158. URL: http://journals.creativeconomy.ru/index.php/epp/article/

view/2050.
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I'IpaBoaoe perynnpoBaHi€ NpOMbILLIEHHOI0 U arpapHOro ceKTopa 3KOHOMUKK

HEBO3MOXXHO TpuobpecTty Ha Tepputopuu KHP mu,
€CJIV TaKasi BO3MOXKHOCTh €CTh, OHU He MOTYT OBITh
TIOJIy4Y€HBl Ha Pa3yMHBIX KOMMEPYECKUX YCIOBUSAX;
BO-BTOPBIX, €CJIM 3aKyllaeMble TOBapPHI IIpe/jHa3Ha-
YeHBI I UCIOIb30BAHUA 3a PyOeXXOM; B-TPETHUX,
KOT/]a MHOE He IIPeAyCMOTPEHO APYTUMU 3aKOHAMU
Y aJMUHUCTPATUBHBIMU IIpaBIIaMMU.

«Biactu Kurtas u3o Bcex CWI CTaparoTca CHU3UTD
yPOBeHb KOHKYPEHIINY 32 KUTalCKUI PIHOK BBICO-
KHUX TeXHoJ0TUl co cTtopoHsl CIIIA 1 eBpomeiickux
ctpaH. Kpome Toro, yxoZ 3amafHbIX KOMIIaHUN C
KUTANWCKOTr'0 PBIHKA I'OC3aKa30B 00ECIIeYnT JOTOJ-
HUTEJbHBIN CIIPOC Ha KUTAMCKYIO IPOAYKIMIO. JINK-
BUZAIMA NHOCTPAHHOU KOHKYPEHIIUN MOXET CTaTh
TIPUOPUTETOM KUTalCKOM IIOJIUTHUKYU FOCyJapCTBEeH-
HBIX 3aKyTIOK»'°,

TakyuM 06pa3oM, aHa/IN3 CUCTEMBI IIPABOBOI'O
obecnieueHNsT 5KOHOMUYECKUX OTHOIIEHUH TI03BO-

JIET YTBEPXKAaTh, uTo B Kutae pakruuecku chop-
MHpOBaHa TPEXCEeKTOPHAsA MO/ieib 9KOHOMUYECKUX
OTHOILIEHUH, IIeHTPaJbHBIM 3B€HOM KOTOPOI BBHICTY-
MaloT COOTBETCTBYIOIINE NOM0XKeHUA KOHCTUTYIINM
Kuras u 3akoH Kurtas o rocyZjapCTBEHHBIX aKTUBaxX
Ha IpeANpUATUIX.

Kak pesysbrart, cymecTByooliee 5KOHOMUYECKOE
3aKOHO/IaTeJIbCTBO B II€JIOM SABJSETCA AOCTATOUYHO
3P beKTUBHBIM TTPEXK/IE BCETO C TTO3UIINHU 3AIIUTHI
roCyZapCTBEHHBIX MHTEPECOB, 06ecTieueHHBIX MOIII-
HeWIINM aniapaToM KOHTPOJIS 3a AeUCTBUSAMU pPy-
KOBOZAUTEJA NPeANpUuaATUa. BMecTe ¢ TeM 3aKpeIvieH-
Haq 3akoHaMu KuTas BO3MOKHOCTb IIpUBaTU3aIUU
roCyZlapCTBEHHBIX IPEeANPUATUN COAEPKUT PUCKU
CMeHBI COOCTBEHHUKOB TOCy/ZIapCTBEHHBIX OpTaHU-
3aIivii ¢ IepcreKTUBOM HeraTUBHBIX IIOC/Ie/[CTBUM,
MOZ0OHBIX UMEBITUM MECTO B COOTBETCTBYIOIINH
nepuoz B Poccuu.
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AHHOmMAauus. 3akoH 0 nepcoHanbHbIx danHblx Kumaiickoii HapooHoti Pecnybauku 6bL1 opuyuanbHo
sgseden 6 deticmaue 1 Hos16pst 2021 2. 3axoH gonniowaem udero pazgumusi, OpUEHMUPOBAHHO20 HA
Jqodell, u npedcmasisiem kumatickuil onbim peuleHus npobaeM 3awumsl AUYHOU UHPOpMayUU, ¢
KOMOPbIMU CANKUBAemcsl MexcdyHapooHoe 0biecmao. Cmambsl NOc8siueHa pa3gumiulto Kumail-
CK020 3aKOHA 0 NePCOHANbHBIX OAHHBLX, 00BSICHIEM Ueab NPUHAMUSL IAHHO020 3AKOHA, €20 OCHOBHBLX
nosoxceHull u xapakmepucmuku. Kpome mozo, 8 cmamue desiaemcs akyeHm Ha 8edeHUU CyOeOHbLX
pasbupamenbcmas no 3aujume JUUHOIL UHGOPMALULL, YKA3bIBAIOMCS HeOOCMAMKU Imotl cucmembl
C UesIblo ee c08epUIeHCMB08AHUSA U pA38UMUSL.

Kntoueesle cnoea: 3auyuma nepcoHanbHoll uHgopmayu, cydebHslii npoyecc, npokypamypa, odpa-
6omka nepcoHanbHoll uHGopMmayuu.

Abstract. The Personal Information Protection Law of the People’s Republic of China (hereinafter
referred to as Personal Information Law) has been officially implemented on November 1, 2021. The
birth of this law embodies the idea of people-centered development and provides Chinese experience
and solutions for the personal information protection problems faced by international society. This
article focuses on the development of Chinese personal information law and explains the legislative
purpose of Personal Information Law to further show seven highlights and two characteristics of it.
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Also, it puts emphasis on introducing Chinese procuratorial public interest litigation on personal in-
formation protection and points out the shortcomings of this existing system with a view to perfecting

and developing the system value maximally.

Keywords: Personal Information Protection; Procuratorial Public Interest Litigation; Personal Infor-

mation Processing.

Introduction

Emerging Internet, communication and Al tech-
nologies have aroused public attention during the
unprecedented development in the era of big data.
While people are enjoying the speed and convenience
brought by technology, the security issue of frequent
leakage of personal information has become increas-
ingly critical. To effectively deal with such informa-
tion leakage threats, most countries have introduced
their own relevant legislation on data, personal infor-
mation, and privacy protection. After years of prepa-
ration, Chinese own Personal Information Protection
Law finally came into effect on November 1, 2021.
The basic starting point of the law is to protect the
rights and interests of personal information, regulate
personal information processing, and to promote
the rational use of personal information. There are
outstanding highlights in the law, including stan-
dardizing the basic rules of personal information
processing and automated decision-making, strictly
protecting sensitive personal information, offering
information subjects full rights, strengthening the
basic obligations of personal information processors,
providing stricter legal liabilities and firstly establish-
ing Chinese procuratorial public interest litigation
on personal information protection. This law also
demonstrates two distinguishing characteristics —
modernity and locality, condenses Chinese wisdom
while absorbing the global advanced experience, and
gets closer to Chinese reality.

It is worth mentioning that Personal Information
Law has built procuratorial public interest litigation
on personal information protection in China for the
first time, where procuratorates shoulder the import-
ant responsibility of protecting national interests and
social public interests. As citizens’ demands grow for
the protection of personal information, procuratorate
ought to actively respond to these to give full play to
the function of procuratorial public interest litigation,
enabling this system to develop its due value maxi-
mally on personal information protection.

1. Legislative evolution of Chinese
Personal Information Law

1.1. The development of Chinese

Personal Information Law

Personal information used to be firstly regulated by
Criminal Law in China, which focuses on the collec-
tion, use and protection of personal information. As
early as in 2005, Amendment (V) to the Criminal Law
of the People’s Republic of China added the crime of
stealing, buying, and illegally providing credit card
information, aiming to crack down on criminals ob-
taining or exchanging money, material, etc. for other
people’s credit card information by secret means or
privately providing other people’s credit card infor-
mation. This is the first regulation concerning viola-
tions of citizens’ personal information in China.

In 2009, Amendment (VII) to the Criminal Law of
the People’s Republic of China included stealing or
otherwise illegally obtaining, selling or illegally pro-
viding citizens’ personal information into the scope
of criminal crackdowns for the first time, but the
crime subject was limited to the staff of state agen-
cies or financial, telecommunications, transportation,
education, medical and other units. Subsequently,
Amendment (IX) to the Criminal Law of the People’s
Republic of China made further improvements to the
above provisions in 2015, cancelling the original re-
strictions on the criminal subject and extending the
scope to all natural persons, and severely punished
those who obtain citizens’ personal information in
the process of performing duties or providing services
selling or providing it to others.

In 2013, China amended Law of the People’s Re-
public of China on the Protection of Consumer Rights
and Interests, which gave consumers the right to pro-
tect their personal information and added the civil
liability of operators for infringement of consumers’
personal information rights in the follow-up provi-
sions. This is the first time that Chinese law regulated
personal information from the perspective of civil
rights. ?In fact, the situation of personal information
leakage is particularly worsening in China. Due to
the status quo of heavy losses to victims, especially
the case that Xu was cheated of tuition fees because
of information leakage, causing sudden illness and

' See Yu Hai-Song. Twenty Lectures on Cybercrime Law [M].Beijing, Law Press, 2018 .P. 203.
2 See Cheng Xiao. Understanding and Application of the Personal Information Protection Law [M]. Beijing, Chinese legal

system press, 2021. P. 5.
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death that in 2016 has had a disastrous impact on
society, the provisions have been further promulgated
on the protection of personal information in Article
111 of General Principles of the Civil Law of China.’

Although there remain disputes over the personal
information rights of natural persons in Chinese theo-
retical circles, Article 111 of General Principles of the
Civil Law still clarifies that it should be protected in
the light of the civil basic law.* Therefore, in the sub-
sequent formulation of Civil Code, China completely
retained Article 111 of General Principles of the Civil
Law and Privacy Right and Personal Information Pro-
tection in a special chapter in the edition of personal-
ity rights, introducing more detailed regulations on
the protection of personal information.

In addition, China pays meticulous attention to the
protection of personal information in specific fields.
For example, Cyber Security Law implemented in
2017 focuses on regulating the collection, storage
and use of personal information in the field of cyber-
space. E-commerce Law, promulgated in 2018, also
clarified that in the process of precision marketing to
consumers through big data, e-commerce operators
should provide consumers with options that are not
specific to their personal characteristics, so as to pro-
tect consumers’ right to know and right to choose.

Although numerous laws in China provide corre-
sponding regulations on the protection of personal
information in terms of criminal liability and civil
protection, China still needs to formulate a unique
Personal Information Protection Law to comprehen-
sively protect natural persons’ personal information.
With the continuous in-depth integration of infor-
matization and economic society, the network has
become a new space for production and life, a new
engine for economic development, and a new link
for exchanges and cooperation. As of March 2020,
China has 900 million Internet users, more than 4
million Internet websites, and more than 3 million
applications.’

The collection and use of personal information is
more extensive. Although the protection of personal
information in our country has been increasing in
recent years, in real life, some enterprises, institutions
and even individuals, based on commercial interests,
randomly collect, illegally acquire, excessively use,
illegally buy and sell personal information, and use
personal information to invade the people. Issues
such as the peace of life of the masses and endan-
gering the lives and health of the masses and the
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safety of their property are still very prominent. In
the information age, the protection of personal infor-
mation has become one of the most immediate and
practical interests of the people. From a worldwide
perspective, specific personal information protection
legislation is the mainstream.

Since the beginning of 21st century, great achieve-
ments have been made in the construction of Digital
China. Both the information infrastructure construc-
tion and the innovation capability of information
technology occupy the pre-eminent position in the
world. The development and construction of Dig-
ital China cannot be divorced from adequate legal
safeguards, since the formulation of the Personal In-
formation Protection Law does not only conform to
international standards and international situation,
but also can build a personal information protection
legal system compatible to Chinese characteristics.
Accordingly, on August 20, 2021, the Personal Infor-
mation Protection Law was reviewed and passed, and
it came into effect on November 1 of the same year.

The promulgation of the Personal Information
Protection Law will considerably strengthen the legal
protection of Chinese personal information protec-
tion, forming a more complete system in the protec-
tion of personal information and providing stronger
legal protection. Furthermore, the main purpose of
this law lies in scientifically coordinating the relation-
ship between the protection of personal information
rights and the rational use of personal information,
which establishes personal information processing
rules with clear rights and responsibilities, effective
protection, and standardized use. It also promotes
the free and safe flow and effective use of personal in-
formation as well as protects the rights and interests,
thus facilitating the healthy development of Chinese
digital economy.®

1.2. The legislative purpose of Chinese

Personal Information Law

A clear conception of the legislative purpose is con-
ducive to a deeper understanding of the rules and
systems in the law, helping apply the corresponding
legal norms more accurately. Meanwhile, it enables
pertinent administrative agencies and local govern-
ments to formulate corresponding laws and regula-
tions, on the premises that they accurately grasp the
purpose of legislation. On that account, the provisions
of the law can be implemented thoroughly, and the
court can interpret the law more accurately based on

3 See Yang-Lixin. Personal Information: Legal Interests or Civil Rights- Interpretation of Personal Information Stipulated
in Article 111 of the General Principles of Civil Law [J] Legal Forum. 2018 (1). P. 36.
* See Zhang-xinbao. Research on Personal Information Protection Provisions of General Principles of Civil Law [J] Chinese

and Foreign Law. 2019 (1). P. 63.

5 See China National People’s Congress. Explanation on the Personal Information Protection Law of the People’s Republic
of China (Draft) // URL: http://www.npc.gov.cn/npc/c30834/202108/fbc9balsbc2449cIbcbbb317b94694be.shtml.last

visited on December 2, 2021.
¢ See Cheng Xiao. Op. cit. P. 7.
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the legislative purpose in judicial judgments.” Overall,
Chinese Personal Information Protection Law is es-
tablished for the following three legislative purposes.

1.2.1. Protecting the rights and interests

of personal information

According to Personal Information Law, personal
information refers to various types of information
related to an identified or identifiable natural person.
It is recorded by electronic or other means, and does
not include anonymized information. As to the defi-
nition of personal information, Chinese defines it in
a way similar to the alternative employed by GDPR.
All personal information associated with identifiable
natural persons is taken into the scope of adjustment,
and relatively enlarges the scope of protection. The
reason why China and GDPR share the approach to
definition is that it can still exert a dramatic impact
on it in the Internet and big data era,® even if the
amount of information cannot directly help identify
the name, address and phone number of the infor-
mation subject. In other words, if the information
is not linked to an identified or identifiable natural
person, it will not belong to the category of personal
information, and it cannot be applied with the Per-
sonal Information Protection Law or other Chinese
laws on the protection of personal information. It is
because only the collection, use, disclosure and other
processing activities of personal information may
damage the basic rights of natural persons, like the
dignity of the person. Above all, it is very reasonable
to distinguish between identifiable or identifiable
personal information and unidentifiable information.
In the modern information society, if the law adopts
the same protection mode for the processing of all
information, it will result in the excessive protection,
such as blocking the flow of information and affect-
ing the prosperity of the digital economy, which will
ultimately harm national and social public interests.

Therefore, the primary legislative purpose of the
Personal Information Protection Law is to protect
people’s individual information rights from infringe-
ment. The Personal Information Protection Law
makes many systematic provisions in the formula-
tion of the provisions around this legislative goal.
For example, it establishes the basic principles that
must be followed in personal information processing
activities, including lawfulness, fairness, necessity,
integrity, etc., stipulates the rights that the informa-
tion subject should enjoy in the process of personal
information processing activities, and constructs a
complete obligation system for personal information
processors, with the intention of fully protecting the

7 See Cheng Xiao. Op. cit.

personal information rights and interests of natural
persons.

1.2.2. Regulating personal information

processing activities

Personal information processing activities mean
the collection, storage, use, processing, transmis-
sion, provision, disclosure, and deletion of personal
information. The Personal Information Protection
Law copes with the handling of personal information
with a full range of regulations; otherwise, no mat-
ter which method information processors utilize or
which purpose they intend to fulfill, as long as they
process personal information, all should be regulated
by the Personal Information Protection Law. How-
ever, some Chinese scholars argue that the Personal
Information Protection Law should be limited to the
collection, control, sharing, analysis and application
of personal information for the purpose of identifi-
cation and analysis instead of designated to regulate
all personal information processing behaviors. Only
these actions will exert a relatively significant impact
on the rights and interests of information subjects, as
for the general use of personal information should
left to other laws or industry standards or social
norms to adjust.’

There is a certain irrationality in this view. Firstly,
there are many types of personal information pro-
cessing methods, including collection, storage, use,
processing, uploading, etc. Each of these parts con-
tains the risk of infringing upon the rights and inter-
ests of natural people, and they cannot be separated
unilaterally.'® Secondly, as the result of scientific and
technological development, more new types of per-
sonal information processing methods will emerge in
the future, while attendant risks become even more
unpredictable. The risks in personal information
processing are per se multiple, which is not limited
to processing actions for the purpose of identifica-
tion and analysis. Moreover, personal information
processing is changeable and developmental, so the
display of the current processing behavior without
the purpose of identification analysis does not indi-
cate that such behavior will not be carried out in the
future, nor does it mean that it will not pose a risk
to the rights and interests of personal information.

1.2.3. Promoting the rational use

of personal information

Throughout the world, all countries and regions
have formulated personal information protection
laws and regulations and further covered this legis-
lative purpose. For instance, the Personal Data Pro-
tection Law in Taiwan clearly declares the legislative

8 See Ronald Leenes. Do they know me? Deconstructing Identifiability [J] University of Ottawa Law & Technology Journal.

2007 (4). P. 135.

? See Gao-Fuping. Personal Information Processing: Standard Objects of Chinese Personal Information Protection Law

[J] Legal Business Research. 2021 (2). P. 78.
10 See Cheng Xiao. Op. cit. P. 13.
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purpose of this law — to “regulate the collection,
processing and use of personal data...and promote
the rational use of personal data”. GDPR, Japan, Bra-
zil and other countries all share their provisions in
their personal information protection legislation. It
can be found that the common practice in the world
is to pay attention to the coordination between the
protection of civil rights and interests of personal in-
formation and the protection of reasonable freedom.
It touches upon the respect and protection of basic
human rights, namely the dignity of natural persons.
Additionally, it is concerned with effective safeguard
for public interests and business activities and the
freedom of speech and information circulation."

It should be said that personal information is not
only attached to the personal dignity and freedom
of the individual, but also carries the legitimate in-
terests and public interests of the personal informa-
tion processor. Specifically, the personal information
protection system not only protects the rights and
interests of personal information, but also promotes
the rational use and circulation of personal informa-
tion. Enterprises, governments and other organiza-
tions have the right to collect and process personal
information based on legal provisions or agreements.
When the realization and maintenance of public in-
terest requires the use of personal information, such
as the collection of the track information of confirmed
or suspected patients during the epidemic, the acqui-
sition of personal information required for criminal
investigation, prosecution, or trial, etc., it can also be
used directly without consent. This not only protects
the legitimate rights and interests of other subjects in
the society and the needs of public interests, but also
helps directly or indirectly promote social welfare.'

By the same token, Chinese Personal Information
Protection Law is not only meant to protect the rights
and interests of personal information, but also highly
linked to the rational use of personal information.
In the meantime, Chinese law circles have widely
reached a consensus that the balance should be
stricken between the protection of natural persons’
rights and interests and the rational use of personal
information or personal data. In other words, when
the rights and interests of personal information are
protected, attention should also be paid to the pro-
motion of the rational and effective use of informa-
tion and data in accordance with the law. In that
case, the law circles can facilitate the sustainable and
healthy development of Chinese digital economy.

For example, not only does Chinese Personal In-
formation Protection Law stipulate the basic prin-
ciple that the information processor should notify
and obtain the information subjects’ consent when

" See Cheng Xiao. Op. cit. P. 14.
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processing personal information, but it also enumer-
ates the exceptions for legal processing of personal
information without consent in the same clause, in-
cluding but not limited to fulfilling contractual ob-
ligations, performing statutory duties or statutory
obligations, responding to public health emergencies,
etc. Plus, what needs to be emphasized further is that
the handling of personal information under excep-
tional circumstances still needs to strictly abide by the
processing rules stipulated by the law, and to fulfill
personal information protection obligations.

To this end, the Personal Information Protection
Law not only clarifies that this law is applicable to
the activities of handling personal information in
China, but also draws on the practices of relevant
countries and regions to endow the Personal Infor-
mation Protection Law with the necessary extraterri-
torial validity to fully protect the rights and interests
of individuals in China. The Personal Information
Protection Law stipulates that it is also applicable to
personal information processing activities that occur
outside of China for the purpose of providing prod-
ucts or services to domestic natural persons, or for
analyzing and evaluating the behavior of domestic
natural persons. And overseas personal information
processors set up specialized agencies or designated
representatives in China to be responsible for matters
related to personal information protection.

In summary, it can be found that the Personal
Information Protection Law is a product of insist-
ing on combining Chinese national conditions and
drawing on international experience. Proceeding
from Chinese actual conditions, it will thoroughly
summarize the implementation experience of laws,
regulations, and standards such as the Cybersecurity
Law, and elevate effective practices and measures
to legal norms. Since the 1970s, the Organization
for Economic Cooperation and Development, the
Asia-Pacific Economic Cooperation Organization,
and the European Union have successively issued
personal information protection related guidelines,
principles and regulations, and more than 140 coun-
tries and regions have formulated the personal infor-
mation protection laws."

The Personal Information Protection Law fully
draws on the useful practices of relevant international
organizations, countries and regions, and establishes
a sound legal system that meets the needs of Chinese
personal information protection and the development
of the digital economy. At the same time, the Person-
al Information Protection Law insists on combining
problem-oriented and legislative foresight. Based on
the outstanding problems existing in the field of per-
sonal information protection and the major concerns

12 See Zhang-Jihong. The Draft of Personal Information Protection Law that Reflects the Voice of the People, Shanghai

People’s Congress Monthly. 2021 (5). P. 52.
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of the people, establish a sound and feasible system
and norms.

For some still controversial theoretical issues, the
Personal Information Protection Law will leave nec-
essary space, and for new issues brought about by
new technologies and applications, necessary provi-
sions will be made on the basis of full research and
demonstration to reflect the inclusiveness and for-
ward-looking nature of the law. Finally, the Personal
Information Protection Law also pays attention to
handling the relationship with relevant laws. Grasp
the legislative positioning of the protection of rights
and interests, link up with the relevant laws and reg-
ulations such as the Civil Code, and refine and enrich
the personal information protection system rules. At
the same time, in conjunction with the Cyber Security
Law and the Data Security Law, the Personal Infor-
mation Protection Law no longer makes provisions
for the network and data security supervision-related
system measures established by the Cyber Security
Law and the Data Security Law.

2. Highlights and features of Chinese
Personal Information Protection Law

2.1. Seven highlights of Chinese Personal
Information Protection Law

2.1.1. Standardizing the basic rules

of personal information processing

Chinese Personal Information Protection Law
clearly stipulates that the processing of personal in-
formation must have legal grounds. In the past, the
basic premise of information processors’ processing
personal information is the information subjects’ con-
sent, while the current Personal Information Pro-
tection Law takes into account the complexity and
diversity of the personal information processing en-
vironment, and starts from the perspective of main-
taining public interests and good social order. In that
case, provisions are made for special circumstances
under which personal information can be legally pro-
cessed without obtaining personal consent to ensure
the scientific accuracy and preciseness of legislation,
including but not limited to the discharge of contrac-
tual obligations, the fulfillment of statutory duties or
statutory obligations, the response to emergencies,
and the supervision of news reports or public opinion.

The Personal Information Protection Law has also
established personal information processing rules cen-
tered on "inform-consent", requesting the information

subjects’ voluntary and explicit consent to be obtained
on the premise of full notification before processing
personal information. When important conditions are
changed such as the purpose, method, and type of
information for processing personal information, the
information subjects’ consent should be re-obtained.
At the same time, individuals are given the right to
withdraw such consent at any time. Personal informa-
tion processors must not only provide individuals with
a convenient way to withdraw their consent, but once
the individual withdraws their consent, the personal
information processor should stop processing or delete
personal information in a timely manner. It should
also be noted that China has put forward stricter and
more detailed requirements in the consent regulation
than GDPR has done, distinguishing between differ-
ent applicable situations such as consent, individual
consent and written consent. To take one example,
processing sensitive personal information requires
the individual consent of the information subject. In
comparison, GDPR does not take similar prerequisites,
but it requires that the consent given by the informa-
tion subject should be fully informed or undisputed.*

More stringent statutory conditions are stipulated
for the processing of minors’ personal information
under the age of fourteen, the processing of personal
sensitive information, the joint processing of personal
information, the entrusted processing of personal
information, and the transfer of personal information
across borders.

Regarding the subject of personal information
processing, special regulations are imposed on the
processing behavior of state agencies. The processing
of personal information by state agencies has the
characteristics of public welfare and authority, and
is significantly different from the commercial and
autonomous nature of processing personal informa-
tion by other legal persons and unincorporated orga-
nizations. In view of this, the Personal Information
Protection Law set up a special section to stipulate
the rules for the handling of personal information
by state agencies, emphasizing that the state agen-
cies perform statutory duties to process personal
information. Normally, they follow the "inform-con-
sent" rules, but excluding that laws and administra-
tive regulations require confidentiality or informed
consent will prevent the performance of statutory
duties. At the same time, the personal information
processed by state agencies should be stored in Chi-
na, and risk assessment should be conducted if it is
really necessary to provide it overseas. It is worth
noting that the Personal Information Protection

3 See China National People’s Congress. Explanation on the Personal Information Protection Law of the People’s Republic
of China (Draft) // URL: http://www.npc.gov.cn/npc/c30834/202108/fbc9balsbc2449cIbcbbb317b94694be.shtml.last

visited on December 2, 2021.

% See Tencent Research Institute. Comparison of Personal Information Protection Laws in China, the United States and
Europe-Taking China’s Personal Information Protection Law, EU GDPR, and California CCPA&CPRA as samples //
URL: https://www.tisi.org/19493. last visited on December 2, 2021.
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Law emphasizes that state agencies should perform
statutory duties to process personal information in
accordance with statutory powers and procedures,
and must not exceed the scope and limits necessary
to perform statutory duties. This content effectively
responds to the public’s worries and anxiety about
the abuse of power by public authorities to obtain
personal information."

2.1.2. Prohibiting big data-enabled price

discrimination against existing customers and

standardizing automated decision-making

Today, more and more companies are skilled in
evaluating the personal characteristics of consumers
with the help of big data, and transform that into
their own marketing tool. They will use information
such as consumers’ consumption habits, consumption
levels, and sensitivity to prices to impose differenti-
ated and discriminatory treatments on consumers
in terms of transaction prices, which even misleads
consumers in terms of prices and maximizes the ben-
efits of companies’ own business. This is exactly the
big data-enabled price discrimination against existing
customers that has been prominently reflected in the
society in recent years.

Such tactic does not only violate the principle of
good faith in the sense of civil law, but also seriously
infringes consumers’ right to fair transactions. The
Personal Information Protection Law requires that
personal information processors should ensure the
transparency of decision-making and the fairness
and impartiality of the results. They must not impose
unreasonable differential treatment on individuals
in terms of transaction prices and other transaction
conditions in the process of reach automated de-
cisions through utilizing personal information. In
fact, before the Personal Information Protection Law
enacted legislation to prohibit this phenomenon,
Chinese Anti-Monopoly Law also had clear provi-
sions on this, taking the phenomenon as an abuse of
market dominance. The way Personal Information
Protection Law stipulates the phenomenon of big
data-enabled price discrimination against existing
customers does not only actively respond to the hot
issues of social and people’s livelihood, but also pro-
vides a new protection path for the increasingly fre-
quent phenomenon outside anti-monopoly regula-
tions. After all, the activities of personal information
processing play the most fundamental supporting
role in the issue. Without personal information pro-
cessing, the big data-enabled price discrimination
against existing customers can barely occur. In con-
clusion, the Personal Information Protection Law
plays a key role in solving above problems through
the regulation of activities in personal information
processing.

5 See Zhang-Jihong. Op. cit. P. 52.
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2.1.3. Strictly protecting sensitive

personal information

The Personal Information Protection Law divides
personal information into general personal informa-
tion and sensitive personal information, and has for-
mulated different rules about information processing
based on their characteristics. Sensitive personal infor-
mation is referred to as biometrics, religious beliefs,
specific identities, medical health, financial accounts,
whereabouts as well as personal information of minors
under 14 years of age. The main reason why Personal
Information Protection Law classifies data like above
is that once the above-mentioned information is ille-
gally used or leaked, the natural person’s individual
dignity, property safety and personal safety will be
clearly exposed to irreversible and serious violations.
Therefore, information processors must cautiously
handle this type of sensitive personal information.

There is also a special chapter in Personal Infor-
mation Protection Law on the processing rules of
sensitive personal information. Information pro-
cessors are required to process natural persons’
sensitive personal information only if they display
a specific purpose and sufficient necessity, and the
individual’s consent should be obtained separately
in advance, informed of the necessity of process-
ing sensitive personal information and the possible
impact on their personal rights and interests, and
adequate protection measures also should be taken.
Furthermore, it is worth noticing that the Personal
Information Protection Law also covers the personal
information of minors under the age of 14 in the
category of sensitive personal information, demand-
ing the information processor to obtain the consent
of the minor’s parents or other guardians when
processing the above information and formulating
special personal information processing rules. This
is not only to fully protect the personal information
rights and physical and mental health of minors,
but also to converge with the relevant provisions in
Minors Protection Law.

2.1.4. Giving individuals full rights

It is generally believed in comparative law that
the purpose of protecting personal information is to
protect the self-determination of individuals on their
personal information. In civil law countries, this right
originated in Germany. In 1976, the German scholar
Christoph Mallmann took the lead in proposing the
"right to personal information self-determination”
(das Recht auf informationelle Selbstbestimmung),
who believed that personal information is of great
significance to the development of personal person-
ality and is a medium for personal self-expression
(Selbstdarstellung) and communication with the so-
cial environment.'®

¢ Quoted from Wang-Liming & Ding-Xiaodong. On the Highlights, Features and Application of Personal Information

Protection Law [J] The Jurist. 2021 (6). P. 4.
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Therefore, based on the right to self-deter-mina-
tion, right holders should have the right to give in-
formed consent to personal information. The right
of personal information self-determination is also
generally accepted by the two major legal systems.
This right is also the theoretical basis for personal in-
formation protection. Other rights related to personal
information protection are derived from this right.

Nowadays, China takes initiative to explore diver-
sified ways of personal information governance, while
the rights that individuals own over their personal
information are also amongst the essential types of
personal information protection. For this reason,
Personal Information Protection Law refers to the
relevant provisions of foreign personal information
protection laws represented by GDPR, and fully stipu-
lates the rights of individuals in personal information
processing activities. Specifically, the Personal Infor-
mation Protection Law clarifies that individuals have
the right to know and take decisions about the pro-
cessing of their personal information, and the right
to restrict or refuse the processing of their personal
information by others; the right of inspection, repro-
duction, and portability; the right to correct; the right
to delete; the right to request interpretation, to help
information subjects better manage their information
rights and interests, as well as risk anticipation and
prevention."’

As for the death of a natural person, it is also clear
that close relatives can exercise personal information
rights of the deceased. With the simultaneous ad-
vancement of digitization and aging, the protection of
the personal information of the deceased has become
the focus of attention of all parties. Although whether
the deceased has personality interests based on per-
sonal information, it is still a controversial issue in
academic circles. The legislation and judicial practice
of various countries are cautious about the protection
of the deceased’s personal information. Chinese Per-
sonal Information Protection Law has taken another
step forward on the basis of the tort relief mechanism
established by the Civil Code.

It clearly recognizes the deceased’s personal infor-
mation interests in the legislation and proposes a spe-
cific protection mechanism—that is, by the deceased’s
close relatives. For their own lawful and legitimate
interests, the deceased’s personal information may
be lawfully exercised with the rights of access, re-
production, correction, deletion, etc., as required
by law, unless otherwise arranged by the deceased
during his lifetime. Of course, considering that in real
life, there is a large amount of personal information
that has intersecting attributes, and it also involves

the privacy and personal information interests of the
other people, such as communication content, email
information, etc. If it is generally used by close rela-
tives, it may cause harm to the opposite party. Privacy
infringement and data security risks require a more
detailed sipulations of future practices.'®

On the whole, Chinese Personal Information
Protection Law provides relatively comprehensive
provisions on the rights of individuals in personal
information processing activities. Except for the
current disputed right to be forgotten, which is not
clearly stipulated in the academic circles, the rest are
generally involved. It is consistent with international
legislation.

Furthermore, the Personal Information Protection
Law introduced the right to portability of person-
al information for the first time. Where individuals
request the transfer of personal information to the
designated personal information processor to meet
the conditions specified by national cyberspace ad-
ministration, the personal information processor shall
provide the means for the transfer. In fact, the right
to portability of personal information was pioneered
by GDPR and reflected in the legislation of the United
States, Australia and other countries.

However, the establishment of the right to por-
tability in Chinese legislation is a conditional and
restricted right. To a certain extent, there is a certain
degree of commonality with the provisions of the
GDPR. Considering that the Personal Information
Protection Law, like the EU GDPR, is a comprehensive
and general law applicable to various institutions in
the public and private sectors, including state agen-
cies, hospitals, banks, etc. The issue of data trans-
ferability between these subjects is inherently more
complicated. In fact, the right to portability has al-
ways been a more controversial topic, involving the
privacy protection, data security and market com-
petition of third-party users. So far, there is no clear
conclusion. Even the EU GDPR, which was the first to
introduce data portability, has not yet implemented
a specific plan.

In practice, there is a large amount of personal in-
formation related to the privacy protection of others,
such as mobile phone address books, call records,
and chat information transfer records. If one user is
given the right to directly transfer such information,
other individuals involved in the information have
no chance to know their own data has been submit-
ted to the new data processor by others, and thus
has no chance to exercise their rights. Even between
different businesses within an enterprise, supporting
users to directly transfer such information may also

'7 See Ari Ezra Waldman. Privacy as Trust: Sharing Personal Information in a Networked World [D] University of Miami

Law Review. 2015. P. 560—590.

'8 See Tencent Research Institute. Comparison of Personal Information Protection Laws in China, the United States and
Europe-Taking China’s Personal Information Protection Law, EU GDPR, and California CCPA&CPRA as samples. https://

www.tisi.org/19493. last visited on December 2, 2021.
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cause serious privacy protection issues. For example:
Google once arbitrarily defaulted users to transfer
google gmail address book information directly to
its social service google buzz, which was severely
fined by the FTC. In the process of transferring from
a mutually independent platform to another, how to
allocate responsibilities between the transmitter and
the receiver? Who is ultimately responsible for the se-
curity of the transferred data? Before these problems
are resolved, the hastily introduction of portability
rights may bring greater security risks. One of the
problems exposed by the Facebook scandal is that the
platform is too open to the user’s policy of disclosing
and migrating personal data to third parties, which
ultimately leads to security incidents."

2.1.5. Strengthening the basic obligations

of personal information processors

The emergence of large-scale network platforms
and super-large network platforms exponentially in-
crease the dependence of information subjects on
them.* As the primary person responsible for the pro-
tection of personal information, personal information
processors should abide by the obligations set by the
Personal Information Protection Law when handling
personal information activities. Personal information
processors shall adopt strict security protection mea-
sures when conducting personal information process-
ing activities, formulating realistic internal operating
procedures and specifications, regularly conducting
compliance audits on personal information process-
ing activities.

They also need to conduct prior impact assess-
ments on high-risk processing activities such as pro-
cessing sensitive personal information, automated
decision-making, providing or disclosing personal in-
formation. For those personal information processors
that process personal information up to the number
prescribed by the national cybersecurity adminis-
tration, a person in charge of personal information
protection should also be designated to supervise
personal information processing activities and pro-
tective measures taken.

As some large-scale Internet platforms provide
a large number of technical support and processing
rule settings for information processors to process
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personal information, Internet platforms play a pivot-
al role in the processing of personal information and
are an important link in the protection of personal
information. So, Article 58 of the Personal Informa-
tion Protection Law stipulates special obligations for
these large Internet platforms, including establishing
a personal information protection compliance sys-
tem, formulating platform rules, regularly publishing
personal information protection social responsibility
reports, etc.

More than that, the Personal Information Protec-
tion Law also provides for the personal information
protector system. According to Article 52 of the Per-
sonal Information Protection Law, personal informa-
tion processors that process personal information up
to the number prescribed by the national cyberspace
administration shall appoint a person in charge of
personal information protection to be responsible
for supervision on personal information processing
activities as well as protective measures taken, among
others. The personal information protection officer
system is similar to the Data Protection Officer (DPO)
system of the European Union and other countries
and regions.

The core of the establishment of this system is
to promote the professionalism and independence
of corporate personal information protection and
strengthen the company internal data governance.
At present, many companies in China have set up
dedicated data protection positions or personnel in-
ternally. Some government departments have also
conducted trials. For example, Guangdong Province
has issued the Guangdong Province Chief Data Officer
System Pilot Work Plan to pilot the establishment of
a chief data officer system, innovate data sharing and
openness and development and utilization models,
and improve data governance and data operation
capabilities.”

Shenzhen has also issued the Shenzhen Chief Data
Officer System Pilot Implementation Plan, which will
pilot the establishment of chief data officers in 8 mu-
nicipal units including the city’s own government,
Futian and other 4 district governments, and the
municipal public security bureau to improve data
governance and data operation capabilities help

7 See Tencent Research Institute. Comparison of Personal Information Protection Laws in China, the United States and
Europe-Taking China’s Personal Information Protection Law, EU GDPR, and California CCPA&CPRA as samples //
URL: https://www.tisi.org/19493. last visited on December 2, 2021.

2 See Friso Bostoen. Neutrality, Fairness or Freedom? Principles for Platform Regulation [J] Internet Policy Review.

2018. P. 1—19.

21 In May 2021, the Guangdong Province Chief Data Officer System Pilot Work Plan was officially issued. Guangdong
Province selects six provincial departments including the Provincial Public Security Department, the Provincial
Department of Human Resources and Social Security, the Provincial Department of Natural Resources, the Provincial
Department of Ecological Environment, the Provincial Medical Insurance Bureau, and the Local Financial Supervision
Bureau, as well as Guangzhou, Shenzhen, Zhuhai, Foshan, Shaoguan, Heyuan, Zhongshan, Jiangmen, Maoming,
Zhaoging and other 10 prefectures and cities carried out pilot work to promote the establishment of a chief data officer
system and deepen the reform of market-oriented allocation of data elements.
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Shenzhen’s smart city and digital government con-
struction.?” At the same time, in accordance with the
provisions of Article 53 of the Personal Information
Protection Law, in the activities of processing the per-
sonal information of natural persons in the People’s
Republic of China outside the People’s Republic of
China, special agencies or designated representa-
tives shall also be established in China in accordance
with the law to be responsible for handling personal
information protection related activities or matters.

2.1.6. Providing stricter legal responsibilities

In the face of new problems and new situations
in the protection of personal information under the
background of new technologies, the Personal Infor-
mation Protection Law comprehensively uses public
relief, private relief, social relief and other methods
to realize the comprehensive protection of personal
information. The subjects of personal information
processing activities are diverse, involving a wide
range, and are highly concealed so that it becomes
quite difficult for administration to supervise, and the
consumption of administrative resources also keeps
heavy.

Besides, once a large-scale incident of infringe-
ment of personal information occurs, it will cause
severe damage to the originally good and stable
social order. Based on foreign experience and the
characteristics of personal information protection
itself, severe penalties for violations of personal in-
formation conform to legal logic. At the level of ad-
ministrative responsibility, the Personal Information
Protection Law provides a comprehensive adminis-
trative punishment mechanism, including warnings,
ordering corrections, confiscating illegal gains, fin-
ing, revoking business licenses, etc. Among them,
the fines imposed on a company can be as high as 5%
of the company’s turnover in the previous year, and
there also stipulate corresponding prohibitions on
employment for directors, supervisors, senior man-
agers and personal information protection persons
of the companies involved.

Concerning civil liability, the Personal Information
Protection Law provides the principle of presumed
fault liability and inverted evidential burden. Where
rights and interests on personal information are in-
fringed due to any personal information processing
activity and the personal information processors can-
not prove that they are not at fault, the personal infor-
mation processors shall assume liability for damages
and other tort liability.

2.1.7. Firstly establishing Chinese procuratorial
public interest litigation on personal
information protection

In the era of networks, the scale of personal in-
formation processed by information processors is
so large that it has covered a wide range of natural
persons. Once there is an illegal processing, the legiti-
mate rights and interests of many natural persons will
be infringed. In practice, because the infringement
behavior of information processors is often hidden,
and such infringement will not directly cause damage
to the rights and interests of a specific natural per-
son, it will affect the public interests of unspecified
subjects.

Therefore, a single individual rarely initiates a
lawsuit without a direct interest. Even if the victim
intends to initiate a lawsuit, the high litigation cost
often dampens the victim’s enthusiasm for rights pro-
tection. In that case, it is very necessary to establish
a public interest litigation system on personal infor-
mation protection, which is a positive response to
hot social issues and focuses on strengthening the
protection of personal information.

According to the Personal Information Protection
Law, the people’s procuratorate, the consumer orga-
nization specified by the law and the organization de-
termined by the national cyberspace administration
may file a lawsuit with the people’s court. Actually,
it is the first time that China includes the protection
of personal information within the scope of public
interest litigation initiated by the people’s procura-
torate, which used to be a new field in public interest
litigation of people’s procuratorate, and it was still
at the pilot stage of continuous exploration. In Sep-
tember 2020, the Supreme People’s Procuratorate
issued the Guiding Opinions on Actively and Steadily
Expanding the Scope of Procuratorial Public Interest
Litigation Cases as the focus of case handling in the
field of cyber infringement.

The Opinions pointed out that proactively and
steadily advancing public interest litigation in procu-
ratorate, establishing an information sharing mech-
anism for procuratorial public interest litigation and
administrative law enforcement, and strengthen the
handling of public interest litigation cases in key areas
such as ecological environment and resource protec-
tion, food and drug safety, state-owned property pro-
tection, state-owned land use rights, protection of the
rights of heroes, and protection of minors, and also
Actively and steadily expanding the scope of public

22 The Shenzhen Chief Data Officer System Pilot Implementation Plan has already clarified 10 specific tasks in 3 areas,
which involvies the establishment of a chief data officer’s working mechanism; includes the establishment of a chief
data officer and introducing professional talents; clarifies the scope of the chief data officer’s responsibilities including
promoting the construction of smart cities and digital governments, improves data standardization management,
promoting data fusion innovative applications, and implements normalized guidance and supervision. At the same time,
the plan points out that it is necessary to strengthen the construction of the talent team and carry out the application
and exploration of characteristic data; the development of the chief data officer evaluation and summary includes the
establishment of the chief data officer evaluation mechanism and strengthening of work summary, etc.
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interest litigation cases, exploring the handling of
public interest damage cases in areas such as pro-
duction safety, public health, protection of the rights
and interests of women and persons with disabilities,
personal information protection, cultural relics and
cultural heritage protection, summarize practical
experience, and improve relevant legislation.”® The
Personal Information Protection Law formally es-
tablishes the procuratorial public interest litigation
system on personal information protection, which can
further standardize the handling of relevant public
interest litigation cases by the people’s procurator-
ate and give play to the legal supervision function,
effectively promoting the legal protection of citizens’
personal information rights and interests.

In fact, relevant cases of personal information pro-
tection public interest litigation have appeared in
Chinese judicial practice. In April 2021, the Supreme
People’s Procuratorate issued the Typical Cases of
Public Interest Litigation on Personal Information
Protection by Procuratorial Organs, involving 11 cas-
es involving Internet companies collecting personal
information in violation of laws and regulations and
conducting consumer fraud, effectively supervising
the field of personal information protection that se-
riously damages the rights and interests of personal
information. The activities promoted the implemen-
tation of the main responsibility of the enterprise,
and made useful explorations for the public interest
litigation of personal information protection.

2.2. Two characteristics of Chinese Personal
Information Protection Law

2.2.1. Modernity

As network information technology undergoes
rapid development, personal information protec-
tion is increasingly valued by countries and regions
around the world, and legislative activities related
to it are also in full swing. According to official data
released by the United Nations, 128 countries have
enacted data protection laws, personal information
protection laws, or data privacy laws, accounting for
69%.**

The release of Chinese Personal Information Pro-
tection Law is a response to the personal information
protection issues raised in the current era at the legal
system level, providing legal solutions to strengthen
the personal information protection. As well, it helps
introduce Chinese experience and Chinese solutions
to the problems of personal information protection
commonly faced by countries all over the world.*
Notably, the Personal Information Protection Law has
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responded positively to issues such as face recogni-
tion, artificial intelligence and other new technologies
that have been widely concerned by Chinese society
in recent years. Plus, it touches upon the situation of
big data-enabled price discrimination against existing
customers and other issues, with distinct characteris-
tics of the times. In response to the frequent abuse of
face recognition in practice, Chinese Personal Infor-
mation Protection Law also made a positive response.
Article 62 of the Personal Information Protection Law
stipulates: "The National Cyberspace Administration
shall coordinate relevant departments to promote
the following personal information protection work
in accordance with this Law: (1) Formulate specific
rules and standards for personal information pro-
tection; (2) Target small personal information pro-
cessors, processing sensitive personal information
and new technologies and applications such as face
recognition and artificial intelligence, and formulat-
ing special personal information protection rules and
standards..." This article sets out principles for the use
of face recognition technology, and provides a basis
for the relevant legislation to fine-tune the rules of
face recognition technology.*

In addition, since most countries in the world have
entered the digital information society, the problem
of cross-border transmission of information will inev-
itably arise. Chinese Personal Information Protection
Law keeps up with the trend of the times and clearly
stipulates China’s personal information export sys-
tem from the legal level, which solves the current
legislative lack of rules for the cross-border trans-
mission of personal information. Article 38 of the
Personal Information Protection Law stipulates four
statutory circumstances for the export of personal
information: (1) Security assessment organized by
the national cyberspace administration; (2) Personal
information protection certification by a professional
organization; (3) A contract has been concluded with
the overseas recipient in accordance with the stan-
dard contract formulated by the national cyberspace
administration, agreeing on the rights and obligations
of both parties; (4) Other conditions provided in laws
or administrative regulations or by the national cy-
berspace administration. The notification obligation
of the personal information processor is also specified
in detail, and individual seperate consent is required.
Providing personal information abroad is also a stat-
utory matter that requires prior risk assessment. At
the same time, it is required that operators of critical
information infrastructures and personal information
processors who process personal information up to

2 See: Supreme People’s Procuratorate. Requirements of the Central Committee of the Communist Party of China:
Actively and steadily expanding the scope of public interest litigation cases. https://www.spp.gov.cn/spp/zdgz/202108/
t20210812_526499.shtml, Last visit date December 2, 2021.

% URL: https://unctad.org/page/data-protection-and-privacy-legislation-worldwide. last visit date December 23, 2021.

% See Wang-Liming & Ding-Xiaodong. Op. cit. P. 11.
% See Wang-Liming & Ding-Xiaodong. Op. cit. P. 14.
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the number prescribed by the national cyberspace
administration should be stored locally. It can be seen
that the Personal Information Protection Law estab-
lishes the basic rules for the export of Chinese person-
al information through two aspects of transmission
path and obligatory regulations, and does not adopt
the "sufficiency protection" standard of the EU GDPR.
Chinese Personal Information Protection Law does
not adopt the EU GDPR "sufficiency protection" stan-
dard and set higher barriers to the circulation of per-
sonal information out of the country, but on the basis
of strictly regulating the obligations of cross-border
information providers , paying more attention to the
use of market autonomy tools such as certification
and contracts on the cross-border transmission of
personal information, which is fully in line with the
legislative purpose of promoting the cross-border
flow of personal data followed by the international
community.”’

2.2.3. Locality

The personal information protection systems are
established in various countries in the world. On the
one hand, the information subject is given the right to
inquire, copy, delete, and correct. On the other hand,
it imposes responsibilities on information processors
to drive them to fulfill their obligations in terms of
storage, information security, information quality,
etc.”®

Chinese Personal Information Protection Law
also follows this tradition and shows similarity to
the widely used personal information protection sys-
tem. In addition, Chinese legislators have fully con-
sidered China’s basic national conditions during the
legislative process, reflecting Chinese characteristics,
like protecting the personal information of minors
through the processing rules of sensitive personal
information. Although GDPR also stipulates sensitive

77 See Zhang-Jihong. Op. cit. P. 52.
% See Wang-Liming & Ding-Xiaodong. Op. cit. P. 11.
# See Wang-Liming &Ding-Xiaodong. Op. cit. P. 12.
% See Zhang-Jihong. Op. cit. P. 52.

personal data, it does not include information about
minors, while Virginia Consumer Data Protection Act
defines data involving children as sensitive personal
data.”

On the basis of fully absorbing the legislative ex-
perience of other countries, China has expanded the
protection of sensitive personal information from
children to minors under the age of 14, which is con-
sistent with Chinese Civil Code, rendering the regula-
tions on the protection of minors’ personal informa-
tion more specific and clearer. To illustrate further,
there are two ways to set up personal information
protection supervision in the world. One is the uni-
fied supervision model represented by the European
Union, that is, the establishment of a special infor-
mation protection agency to implement centralized
supervision of all areas including public institutions
and private institutions. The other is carried out by
various functional departments to supervise activities
according to their authority, and the protection of
personal information is only part of their supervision
responsibilities.*

China has adopted the second model instead of
establishing a completely independent personal infor-
mation supervisory agency. The national cyberspace
administration is responsible for the overall coordi-
nation of personal information protection work and
related supervision and management, and performs
relevant personal information protection duties,
which depends on the high degree of professionalism
of the national cyberspace administration. Judging
from Chinese practical experience, the national cyber-
space administration can assume the responsibility
of overseeing personal information protection and to
give full play to the various functions of regulatory
agencies in law popularization, law enforcement, and
propaganda.
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I. Legislative Path

As an important book of the Civil Code, the legislative
path of the Succession Book is the same as that of the
Civil Code, which has gone through three legislative
stages, namely, the overall deployment, the system-
atic combing and the formation of draft.

1. Overall Deployment

The codification of the Civil Code is led by the
Legislative Affairs Commission of the Standing Com-
mittee of the National People’s Congress, with the
Supreme People’s Court, the Supreme People’s Proc-
uratorate, the Ministry of Justice, Chinese Academy
of Social Sciences and China Law Society as partici-
pating entities.

For a good codification of the Civil Code, the Leg-
islative Affairs Commission of the Standing Commit-
tee of the National People’s Congress and the five
participating units set up a coordinating group for the
codification of the Civil Code and a special working
group for the Civil Code; the Supreme People’s Court,
Chinese Academy of Social Sciences and China Law
Society also organized experts to codify the draft of
the Civil Code respectively.

On 31 May 2016, China Law Society set up special
subject groups respectively on specific provisions of
the Civil Code to organize the drafting of the articles
of law of specific provisions of the Civil Code. In early
September 2016, the subject groups submitted lists of
issues that needed to be integrated in each of specific
provisions of the Civil Code to the Leading Group for
the Codification of the Civil Code of China Law So-
ciety; in January 2017, the subject groups submitted
their draft proposals for each of specific provisions of
the Civil Code. After the route map for the codifica-
tion of specific provisions of the Civil Code was deter-
mined, the Special Subject Group for the Succession
Book continued its work on the codification of the
Civil Code — Succession Book (Draft).

2. The Systematic Combing

The codification of the Civil Code is not the formu-
lation of a completely new civil law, nor is it a simple
compilation of laws, but rather the compilation and
revision of the existing civil legal norms, a revision
and improvement of the provisions that are no longer
in line with the realities, and the making of new and
targeted provisions for new situations and problems
that arise in economic and social life. In accordance
with the legislative spirit, the Special Subject Group
for the Succession Book of the China Law Society
was actively promoted the codification of the Expert
Proposal Draft on the Civil Code — Succession Book.

By sorting out and studying opinions and sugges-
tions on succession over the years, the Special Subject
Group for the Succession Book of China Law Society
conducted legislative research, listened extensively
to opinions and suggestions of the public, judges,
lawyers and notaries, etc., based on the Law of Suc-
cession, combined with new demands on legal sys-

tem of succession putting forward by the economic
and social development of China, and on the basis of
drawing up a list of issues on the Civil Code — Suc-
cession Book, gradually promoted the codification of
the Expert Proposal Draft on the Civil Code — Suc-
cession Book, and contributed its wisdom to the cod-
ification of the Civil Code — Succession Book.

3. The Formation of the Draft

The Special Subject Group of the Civil Code —
Succession Book of China Law Society, submitted the
Expert Proposal Draft of the Civil Code — Succes-
sion Book to the Leading Group for the codification
of the Civil Code of China Law Society on 18 January
2017. The Expert Proposal Draft consists of five chap-
ters — General Rules, Intestate Succession, Testate
Succession and Testamentary Gift, Legacy-support
Agreement and Succession Agreement, Disposition
of Estates — with a total of 89 articles.

The Legislative Affairs Commission of the Stand-
ing Committee of the National People’s Congress and
the participating units of the Civil Code codification
work have made every effort to promote the codifica-
tion of the Civil Code — Succession Book, and on the
basis of thorough research, institutional improvement
and complementary norms, the Civil Code — Suc-
cession Book (Draft) was formed and submitted to
the Fifth Meeting of the Standing Committee of the
Thirteenth National People’s Congress held in August
2018 for consideration.

The Civil Code — Succession Book (Draft) has
been gradually improved after the first and second
review. The improved Civil Code — Succession Book
(Draft) of Second Review consists of 4 chapters —
General Rules, Intestate Succession, Testate Succes-
sion and Testamentary Gift, Disposition of Estates —
and 45 articles. This Second Instance of the Civil
Code — Succession Book (Draft), after amendment,
was adopted at the Third Session of the Thirteenth
National People’s Congress on 28 May 2020.

I1. The Legislative Improvement

The Civil Code — Succession Book follows and devel-
ops the legislative tradition and institutional design
of the Law of Succession, making China’s succession
system more complete and the succession norms
more scientific. At the same time, it fully incorporates
the relevant provisions of the Opinions. Combing
the institutional innovation and improvement of the
Civil Code — Succession Book will help to grasp the
process of institutional development and the path of
normative improvement of China’s succession legisla-
tion, and explore the value orientation and normative
pursuit of succession legislation.

1. Refinement of General Rules

Chapter I of the Civil Code — Succession Book is
the General Rules, consisting of seven articles, which
sets out the basic rules of the succession system, reit-
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erates the basic principles of the State’s protection of
natural person’s right to inheritance and establishes
the basic system of succession. Specifically, it covers
the protection of the right to inheritance, the time of
commencement of succession, the scope of estates,
the manner of succession, the acceptance and renun-
ciation of succession and testamentary gift, the disin-
heritance and exceptions. Its legislative refinement is
reflected in five areas:

(1) A system of presumption of the time of death
is added. Where several persons with the right to
inherit each other’s estate die in the same incident
and it is difficult to determine the time of each per-
son’s death, the succession legislation differs from
country to country as to how to determine the order
of death. The relevant legislation often determines
the order of death according to age and gender. For
example, Article 1134 of Civil Code of the Russian
Federation, Article 725-1 of Civil Code of France and
Article 832 of Ethiopian Civil Code contain relevant
provisions. Article 1121 of PRC Civil Code, which
incorporates Article 2 of the Opinions, clearly pro-
vides that "Succession begins upon the death of a
decedent. Where two or more persons with the right
to inherit each other’s estate die in the same incident
and it is difficult to determine the time of each per-
son’s death, the person without any other successor
is presumed to have predeceased those with other
successor(s).Where the aforementioned deceased
persons are from different generations and all of them
have other successor(s), the person of the elder gen-
eration is presumed to have predeceased those of the
younger generation; or, where the deceased are in
the same generation, they are presumed to have died
simultaneously and no succession occurs between or
among them." This provision follows the physiolog-
ical patterns of human beings, reflecting the natural
attributes of human existence; it matches the ethical
generations of human beings, reflecting the social
attributes of human life.

(2) The scope of the estate is defined in general
terms. Article 3 of the Law of Succession defines the
scope of estates in the illustration doctrine legislation,
i.e., enumeration + generalization, and the definition
of estates is positive legacy. Article 1122 of the Civil
Code, while continuing the positive approach, defines
the scope of succession in the generalization doc-
trine legislation, i.e. "An estate refers to the property
lawfully owned by a natural person upon death. No
estate that cannot be inherited by law or by its nature
may be inherited."” The legislative significance of this
provision is twofold: firstly, it adapts to the trend of
gradually expanding the scope and types of estates.
With the improvement of the material living standard
of people, the scope and types of property have been
expanded and the scope and types of estates have
been broadened. Since succession legislation cannot
exhaust the list of types of estates, the adoption of
generalization doctrine legislation to define the scope

HCTUTYUMOHANbHOE COBEPLIEHCTBOBAHME 1 CynebHoe npumeHeHne KHuru o Hacneaosaxun [paxaxckoro kogekca KHP

of estates helps to avoid the limitations and hyster-
esis of legislation. Secondly, the nature and scope
of estates is clarified. In other words, as long as the
decedent’s personal estate is lawful, it can be inherit-
ed according to law. Estates that cannot be inherited
include two main categories: the estate who is pro-
hibited by law or by its nature may not be inherited.

(3) The grounds for disinheritance are added. Ar-
ticle 1125 of the Civil Code provides for two addition-
al grounds for disinheritance: first, conceal the will
with serious circumstances; second, through fraud or
duress, compelling or interfering with the testator to
make, alter, or revoke a will, and the circumstances
are serious. The statutory grounds for disinheritance
vary from time to time. According to the changes of
infringement, the statutory grounds for disinheri-
tance are increased at proper time, which helps to
safeguard the legitimate rights and interests of suc-
cessors and testators, realize the fairness and justice
of succession and stabilize the order of succession.

(4) The system of forgiveness for a successor is
added. The improvement of the system of statuto-
ry disinheritance is one of the legislative highlights
of the Civil Code — Succession Book. Paragraph 1,
Article 1125 of the Civil Code provides that: " A suc-
cessor is disinherited if he has committed any of the
following acts: (1) intentionally killing the decedent;
(2) killing any other successor in fighting over the es-
tate; (3)abandoning the decedent, or maltreating the
decedent and the circumstances are serious; (4) forg-
ing, tampering with, concealing, or destroying the
will, and the circumstances are serious; or (5)through
fraud or duress, compelling or interfering with the
testator to make, alter, or revoke a will, and the cir-
cumstances are serious." Paragraph 2, Article 1125
of the Civil Code provides that "A successor who had
committed one of the acts listed in Subparagraphs
(3) to (5) of the preceding paragraph may not be dis-
inherited if he truly repented and mended his ways,
and was forgiven by the decedent or was thereafter
appointed as one of the successors in the decedent’s
will." In other words, Subparagraphs (1) and (2) are
absolute grounds of disinheritance and Subpara-
graphs (3) through (5) are relative grounds of dis-
inheritance.

(5) The statutory grounds for the loss of rights to
receive the testamentary gift are clarified. Paragraph
3, Article 1125 of the Civil Code provides that a do-
nee-by-will who commits any act listed in the first
paragraph of Article 1125 loses his right to receive
the testamentary gift. Offering the testamentary gift
is a unilateral legal act in which the donor-by-will
offers the donee-by-will property interests without
compensation or with a burden. Since the donee-by-
will receives a testamentary gift for no consideration
or less than the burden attached to it, the public of-
ten places a high moral value on the donee-by-will’s
behavior. If a donee-by-will commits a statutory of-
fense, it is not only inconsistent with traditional moral
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norms, but also seriously hurts the moral feelings of
successors and testators. For that reason, succession
laws of various countries provide statutory grounds
for the loss of rights to receive the testamentary gift
of a donee-by-will, and not only do they usually apply
the statutory grounds for disinheritance, but they also
provide for stricter grounds for loss of rights to re-
ceive the testamentary gift. Paragraph 3, Article 1125
of the Civil Code provides for an absolute ground for
loss of rights to receive the testamentary gift.

2. Refinement of Intestate Succession

Chapter II of the Civil Code — Succession Book is
the Intestate Succession, which contains seven arti-
cles that set out the basic norms of the intestate suc-
cession system. Specifically, it includes: the principle
of equality between men and women in the right to
inheritance, the scope of successors and the order
of succession, subrogation inheritance, the right to
inheritance of widowed daughters-in-law and sons-
in-law, the rules of distribution of an estate, the right
to an appropriate share of the estate, and the manner
of disposing succession. Its legislative improvement
is reflected in two aspects:

(1) The system of subrogation inheritance is im-
proved. On the basis of the continuation of the pro-
visions of the Law of Succession on subrogation in-
heritance, paragraph 2, Article 1128 of the Civil Code
provides that "Where a decedent is predeceased by a
sibling of his, the children of the predeceased sibling
shall inherit in subrogation." The legislative signifi-
cance of this provision is twofold: firstly, it expands
the scope of subrogated successors by providing for
the children of the predeceased siblings to be subro-
gated successors. In other words, if the decedent has
no successors first in order and his siblings of succes-
sors second in order have died before him, his nieces
and nephews can inherit his estate. Secondly, it helps
the inter-generational transmission of succession. By
extending the scope of intestate successors to niec-
es and nephews, the estate can be passed on from
generation to generation within the scope of relative
relations by law, and the situation where the estate
escheats to the State can be appropriately reduced,
thus fulfilling the purpose of the State to protect natu-
ral person’s right to inheritance and carrying forward
the concept of succession of supporting the old and
raising the young.

(2) The statutory conditions for the right to claim
for an appropriate share of the estate have been im-
proved. Article 14 of the Law of Succession provides
that the statutory conditions for the right to claim
for an appropriate share of the estate of an eligible
dependent are more stringent, i.e., the eligible depen-
dent shall be a "dual deficiency" person — any suc-
cessor who has neither ability to work nor the source
of income. Article 1131 of the Civil Code provides
that "An appropriate share of the estate may be given
to a person, other than a successor, who has been a

dependent of the now decedent, or to a person, other
than a successor, who has made considerable contri-
butions in supporting the now decedent." This provi-
sion removes the reference to the eligible dependent
being a "dual deficiency" person, making the statutory
conditions for the eligible dependent’s right to claim
for an appropriate share of the estate more concise.
This is because dependence on the decedent’s "sup-
port" implies that the eligible dependent has neither
ability to work nor the source of income. If one is able
to work or has a source of income, he does not need
to be maintained by others. The precise formulation
of legal norms is one of the elements of the norma-
tive expression of the Civil Code — Succession Book,
which reflects the precise connotation of legal norms.

3. Improvement of Testate Succession
and Testamentary Gift

Chapter III of the Civil Code — Succession Book
contains 12 articles on Testate Succession and Tes-
tamentary Gift, which set out the basic norms of the
testate succession and testamentary gift system. Spe-
cifically, it includes: General Rules on testate succes-
sion and testamentary gift, holographic wills, wills
written on behalf of a testator, wills in printed forms,
wills made in the form of an audio or video recording,
nuncupative wills, notarized wills, negative condi-
tions for acting as a witness to a will, provisions on
the necessary portion of an estate, revocation, alter-
ation and validity of wills, circumstances in which a
will is void, and wills with obligations. Its legislative
improvements are reflected in four areas:

(1) The forms of printed and video-recorded wills
are added. Article 1136 of the Civil Code provides
that "A will in printed form shall be attested by two
or more witnesses. The testator and the witnesses
shall sign and specify the year, month, and day on
each page." Article 1137 of the Civil Code provides
that: " A will made in the form of an audio or video
recording shall be attested by two or more witness-
es. The testator and the witnesses shall record their
names or likeness in the recording and specify the
year, month, and day of its making." The addition
of printed and video-recorded wills responds to the
needs of the times and social development, and helps
to realize the testator’s autonomy of intent while en-
riching the form of wills.

(2) The requirements for a nuncupative will are
refined. Article 1138 of the Civil Code provides that:
"A testator may, when facing imminent danger, make
a nuncupative will. A nuncupative will shall be attest-
ed by two or more witnesses. When the imminent
danger is removed and where the testator is able to
make a will in writing or in the form of an audio or
video recording, the nuncupative will thus made be-
comes invalid.” This provision, which stems from the
refinement of the provisions of paragraph 5, Article
17 of the Law of Succession, regarding nuncupative
wills, namely, in which the will made is invalid when
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the imminent danger is removed, including the tes-
tator is able to make a will in the form of a video
recording.

(3) The negative conditions for witnesses to a will
are improved. The fitness of a witness to a will is es-
sential to the validity of the will. In order to ensure
the authenticity and validity of wills, the qualifica-
tions or conditions of witnesses to wills are provid-
ed in the succession legislation of various countries.
Based on the continuation of Article 18 of the Law of
Succession, Article 1140 of the Civil Code improves
the negative conditions for witnesses to a will. The
qualifications or conditions for witnesses of wills are
further restricted by adding the provision "a person
incompetent to attest a will"; at the same time, the
definition of the negative conditions for witnesses to
a will is made more comprehensive. As for "a person
incompetent to attest a will", it refers to persons who
have full capacity for civil conduct but do not have the
capacity to witness due to disability, etc. For example,
blind or deaf persons are not capable of witnessing
certain forms of wills.

(4) The rules governing the validity of wills are
amended. In response to the limitations of Article
20 of the Law of Succession, Article 1142 of the Civil
Code is improved: first, the withdrawal of a will has
been amended to the revocation of a will, making the
legal terminology more rigorous and precise. In other
words, although the difference between withdrawal
and revocation of a will is only one word, the differ-
ence in jurisprudential connotation and time point
leads to a different validity. Second, the provision
that “A notarized will may not be revoked or altered
by a holographic will, a will written on behalf of the
testator, a will in the form of an audio recording or a
nuncupative will.” Has been deleted. It is replaced by
“A testator may revoke of alter a will he has made.”
The third is the addition of a fictional provision for
the revocation of a will by an act to the contrary. It
is replaced by “Where a testator who, after making
a will, acts inconsistently with the content of his
will, the pertinent part of the will is deemed to be
revoked.” Fourth, the provisions on the priority ef-
fect of notarized wills are amended to establish the
legislative model of parallel validity of various forms
of wills. Paragraph 3, Article 1142 of the Civil Code
provides that "Where several wills have been made
and their contents are inconsistent, the will made last
in time shall prevail." This provision respects the true
expression of the testator and facilitates the testator’s
freedom to make a will.

4. Improvements in Disposition of Estates
Chapter IV of the Civil Code — Succession Book,
which is Disposition of Estates, contains 19 articles
that set out the procedures and rules for disposition
of estates. These include: the election of an admin-
istrator of an estate, the request for the appoint-
ment of an administrator of an estate, the duties of

HCTUTYUMOHANbHOE COBEPLIEHCTBOBAHME 1 CynebHoe npumeHeHne KHuru o Hacneaosaxun [paxaxckoro kogekca KHP

an administrator of an estate, the responsibilities of
an administrator of an estate, the remuneration of
an administrator of an estate, the notification of the
opening of the succession, the custody of the estate,
the transferred succession, the determination of an
estate, the scope of application of intestate succes-
sion, the share of an estate reserved for a fetus, the
principles and methods of partition of an estate, the
disposition of the inherited property in the event of
remarriage, the legacy-support agreement, the suc-
cession and the payment of debts, the disposition of
estates with neither a successor nor a donee-by-will,
limited succession, the priority of debt payment over
the execution of testamentary gift, the order and pro-
portion of intestate successors, testamentary succes-
sors and donees-by-will in the disposition of taxes. Its
legislative improvements are reflected in seven areas:

(1) The system of an administrator of an estate is
added. In order to ensure the proper administration
and smooth partition of an estate and to better safe-
guard the interests of successors and creditors, the
Civil Code — Succession Book adds the system of
an administrator of an estate. The system consists of
five legal norms, which provide the manner in which
an administrator of an estate is to be appointed, the
application for the appointment of an administra-
tor of an estate, the duties of an administrator of an
estate, the responsibilities of an administrator of an
estate and the remuneration of an administrator of an
estate. The initially established system of an adminis-
trator of an estate makes up for the lack of legislation
in the Law of Succession and improves the succession
system in China.

(2) Provides for a system of transferred succes-
sion. The Law of Succession does not provide for
transferred succession. Article 52 of the Opinions pro-
vides that "where, after the opening of succession, a
successor has not disclaimed the inheritance and died
before the estate is partitioned, his right to inheri-
tance shall be transferred to his lawful successor(s)."
This judicial interpretation became the legislative
prototype for the system of transferred succession of
the Civil Code — Succession Book. Article 1152 of
the Civil Code provides that "Where, after a succes-
sion commences, a successor who has not disclaimed
the inheritance dies before the estate is partitioned,
the share that he should have inherited shall be in-
herited by his successors, unless otherwise provided
in the will." The establishment and improvement of
the system of transferred succession responds to the
diversity of succession methods and achieves the full
protection of the inheritance right and interests.

(3) Improves the scope of application of intestate
succession. On the basis of Article 27 of the Law of
Succession, Article 1154 of the Civil Code improves
the scope of application of intestate succession: first-
ly, it includes "a donee-by-will is disqualified" in the
scope of statutory application of intestate succession;
secondly, it includes the "termination" of the donee-
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by-will in the scope of application of intestate succes-
sion. The precise definition of the scope of application
of intestate succession will help safeguard the rights
and interests of the public in intestate succession.

(4) The system of a legacy-support agreement is
improved. Article 31 of the Law of Succession pro-
vides that a citizen may enter into a legacy-support
agreement with a person or with an organization un-
der collective ownership who, in accordance with the
agreement, assumes the duty to support the former in
his lifetime and attends to his interment after death,
in return for the right to receive a testamentary gift.
Article 1158 of the Civil Code provides: "A natural
person may enter into a legacy-support agreement
with an organization or individual other than a suc-
cessor. Such organization or individual assumes, in
accordance with the agreement, a duty to support
the said person during his lifetime, and attends to
his interment after death, in return for the right to
receive the testamentary gift under the agreement."
According to this provision, the fosterer shall be "an
organization or individual other than a successor",
and the "organization" shall not be limited to "an
organization under collective ownership". Properly
expand the scope of fosterers will help to broaden
the channels of maintenance and meet the needs of
diversified forms of elderly care.

(5) Add the priority of "dual deficiency" succes-
sors’ necessary portion. Properly disposing the rela-
tionship between the partition of an estate and the
payment of debts is an issue common to all coun-
tries’ succession legislation. Article 33 of the Law
of Succession only provides the principle of limited
succession, and does not provide that the necessary
portion of a "dual deficiency" successor shall be given
priority over the payment of taxes and debts owed by
the decedent in the partition of an estate. Article 61
of the Opinions provides that: "An appropriate share
of an estate shall be reserved for a successor who
has neither ability to work nor the source of income
even if the estate is insufficient to pay off debts, and
then the debts shall be paid off according to Article
33 of the Law of Succession and Article 180 of the
Civil Procedure Law." This judicial interpretation was
incorporated in the Civil Code — Succession Book.
Article 1159 of the Civil Code provides that: "Upon
partitioning an estate, the taxes and debts payable or
owed by the decedent in accordance with law shall
be paid out of the estate, provided that a necessary
portion of the estate is preserved for any successor
who has neither the ability to work nor the source
of income." This provision makes up for the lack of
legislation in the Law of Succession and clarifies that
the necessary portion of the estate of a "dual defi-
ciency" successor takes precedence over the taxes
and debts owed by the decedent when partitioning
the estate, reflecting the protection of security for
survival and humanistic concern for the "dual defi-
ciency" successor.

(6) Improve the system of attribution of an estate
with neither a successor nor a donee-by-will. Article
32 of the Law of Succession does not provide for the
use of an estate with neither a successor nor a donee-
by-will after they escheated to the State. Article 1160
of the Civil Code provides that "An estate with neither
a successor nor a donee-by-will shall be escheated
to the State for public interest purposes. Where the
decedent was a member of a collective organization
at the time of his death, the estate shall be escheated
to the collective organization." This provision spec-
ifies that the estate with neither a successor nor a
donee-by-will, after it has escheated to the State, is
for public interest purposes.

(7) Add the order and proportion in which succes-
sors and donees-by-will pay the taxes and debts. The
Law of Succession does not provide for the order and
proportion in which successors and donees-by-will
pay the taxes and debts. Article 62 of the Opinions
provides that: "In the event that an estate has been
partitioned but the debts have not been paid, if in-
testate succession as well as testate succession and
testamentary gift are involved, the heir at law shall
first pay the debts with the estate obtained thereby;
if the estate is insufficient to pay off the debts, the
remaining debt shall be repaid in proportion by the
testamentary successor and the donee-by-will with
the estate obtained thereby; if testate succession and
testamentary gift are involved only, the debts shall be
repaid by the testamentary successor and the donee-
by-will in proportion with the estate obtained there-
by." This judicial interpretation was incorporated and
developed in the Civil Code — Succession Book, and
became the basis for adjusting the order and pro-
portion in which the intestate successors, the testa-
mentary successors and the donees-by-will pay off
their taxes and debts. Article 1163 of the Civil Code
provides that "Where intestate succession, testate suc-
cession, and testamentary gift concurrently exist, the
taxes and debts legally payable or owed by the dece-
dent shall be paid by the intestate successor(s); such
taxes and debts in excess of the actual value of the
portion of the estate inherited by the intestate succes-
sor(s) shall be paid by the testamentary successor(s)
and donee(s)-by- will in proportion to the shares of
the estate each of them has received." This provision
clarifies the order and proportion in which intestate
succession, testate succession and testamentary gift
assume responsibility for the payment of estate debts,
improves China’s system for the payment of estate
debts and helps to protect the rights and interests of
successors, donees-by-will and creditors.

I11. Judicial Implementation

In order to ensure the smooth implementation of
the Civil Code — Succession Book, on 25 December
2020, the 1825th meeting of the Judicial Committee
of the Supreme People’s Court adopted the Interpre-
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tation of the Supreme People’s Court on the Appli-
cation of Succession Book of the Civil Code of the
People’s Republic of China (I) (the "Succession Book
Interpretation (I)"), which came into effect since 1
January 2021. The Succession Book Interpretation
(D includes 45 articles on General Rules, Intestate
Succession, Testate Succession and Testamentary
Gift, Disposition of Estates.

1. General Rules

There are 9 articles of the General Rules, which
mainly include:

(1) The value of the contract interests not yet ob-
tained as the estate. Where the contractor has not
obtained the interests from the contract at the time
of his death, the entity issuing the contract or the per-
son that succeeds the contract may make reasonable
conversion or compensation for the funds invested in
the contract and the labor the contractor paid as well
as the added value and fruits before his death, with
the value thereof as the estate.

(2) Clarify the order of effect between legacy-sup-
port agreements and wills. In the event that the dece-
dent has, before his death, concluded a legacy-sup-
port agreement with others and made a will at the
same time, if the legacy-support agreement is not
in conflict with the will after the opening of succes-
sion, the estate shall be disposed of under the agree-
ment and will respectively; in case of any conflict, the
agreement shall prevail, and the will that conflicts
with the agreement shall be void, in whole or in part.

(3) Obtain the estate by testate succession or in-
testate succession. Any testamentary successor who
has obtained the estate under a will may remain en-
titled to obtain the estate that has not been disposed
of under the will in accordance with Article 1130 of
the Civil Code.

(4) Disputes over disinheritance are judged and
ruled by the People’s Court in accordance with the
law. Where, in the course of succession, a dispute
arises between successors as to whether or not any
successor is disinherited, the people’s court shall,
in accordance with Article 1125 of the Civil Code,
make a judgment on whether or not the successor is
disinherited.

(5) Clarify the judgment criteria for disinher-
itance. Firstly, the "serious circumstances of mal-
treating the decedent" may be determined in terms
of the time, means, consequence and social impact
of the maltreatment. If the circumstances are serious
and the maltreatment on the decedent is serious, it
may be confirmed that the successor is disinherit-
ed, whether or not criminal liability is investigated.
Secondly, where a successor intentionally kills the
decedent, whether it is a completed murder or an
attempted murder, the successor may be confirmed to
be disinherited. Thirdly, where a successor intention-
ally kills the decedent or kills any other successors in
fighting over the estate, and the decedent designates
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his estate by will to the successor, the will may be-
come invalid and the successor shall be disinherited.
Fourthly, where a successor forges, tampers, conceals
or destroys the will, infringing upon the interests of
the successor who has neither ability to work nor the
source of income, and causing him to live a hard life,
it shall be deemed as "serious circumstances".

2. Intestate Succession

There are 14 articles of Intestate Succession,
which mainly include:

(1) The rights to inheritance of different types of
children. Firstly, adopted children may entitle to the
right to claim for an appropriate share of their natu-
ral parents’ estate in statutory situations. Where an
adoptee has fully performed the duty to support his
adoptive parents and at the same time has largely
supported his natural parents, he may, in addition
to inheriting the adoptive parents’ estate in accor-
dance with Article 1127 of the Civil Code, be given
an appropriate share of his natural parents’ estate
in accordance with Article 1131 of the Civil Code.
Secondly, stepchildren and stepparents shall entitle
to dual rights to inheritance in accordance with the
law. Where a stepchild inherits from his stepparents,
the succession from his natural parents shall not be
affected. Where a stepparent inherits from his step-
child, the succession from his children born in or out
of wedlock shall not be affected.

(2) The right to inheritance between siblings.
Firstly, as the relationship between an adopted child
and a child born in or out of wedlock in a family, or
that between different adopted children in a family
are adopted siblings, they may be successors second
in line to each other. The relationship of rights and
duties between an adoptee and his natural siblings
ceases with the establishment of the adoptive rela-
tionship, they may not be successors second in line to
each other. Secondly, the right to inheritance between
stepsiblings arises from the support relationship be-
tween them. Where there is no support relationship
between them, they may not be successors second in
line to each other. If stepsiblings inherit from each
other, the succession from their natural siblings shall
not be affected.

(3) Provisions relating to subrogation inheritance.
Firstly, a successor in subrogation is unrestricted to
the generations in a lineage. Any grandchild, ma-
ternal grandchild, great-grandchild or maternal
great-grandchild of a decedent may inherit in subro-
gation, and a successor in subrogation is not subject
to the generations in a lineage. Secondly, the subro-
gation inheritance right of different types of children.
The children born in or out of wedlock of an adopted
child of a decedent or that of the stepchild who has
formed the maintenance relationship with the dece-
dent may inherit in subrogation; the adopted children
of a child born in or out of wedlock of the decedent
may inherit in subrogation; the adopted children of
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an adopted child of the decedent may inherit in sub-
rogation; and the adopted children of a stepchild who
has formed the maintenance relationship with the
decedent may also inherit in subrogation. Thirdly,
the conditions for successors in subrogation to obtain
more of the estate. At the time of distributing the
estate, a successor in subrogation who has neither
ability to work nor the source of income or has pre-
dominantly made contributions in supporting the
decedent, may be given a larger share of the estate.
Fourthly, the situations under which inheriting in
subrogation or claiming for an appropriate share of
the estate is not allowed. In the event that a successor
is disinherited, his direct lineal descendant may not
inherit in subrogation. If such successor in subroga-
tion is either unable to work and has no source of
income or has substantially performed his duties in
supporting the decedent, he may be given an appro-
priate share of the estate. Fifthly, the right to inher-
itance of widowed daughters-in-law or sons-in-law
who have made the predominant contributions in
supporting their parents-in-law shall co-exist with
the right to inherit in subrogation of his children.
Where a widowed daughter-in-law or son-in-law is
the successor first in order in relation to his parents-
in-law in accordance with Article 1129 of the Civil
Code, his children’s subrogation inheritance shall not
be affected no matter whether he is remarried or not.

(4) Confirmation of the main obligation of the
maintenance or support. Where any person has pro-
vided main sources of income for the livelihood of the
decedent or major assistance in such areas as labor
services, he shall be deemed to have fulfilled the main
obligation of maintenance or support.

(5) Application of the right to claim for an ap-
propriate share of the estate. Firstly, an appropriate
share of the estate. Any person who is entitled to an
appropriate share of the estate in accordance with
Article 1131 of the Civil Code may be given a greater
or smaller share than that of the successor the case
may be. The second is the remedy of the right to claim
for an appropriate share of the estate. Any person
who is entitled to an appropriate share of the estate in
accordance with Article 1131 of the Civil Code shall
have the right to sue to the people’s court as an in-
dependent subject of litigation if his right to lawfully
acquire the estate of the decedent is infringed upon.

(6) Principles for determining the share of the
successor’s estate. Firstly, the distribution of an estate
when the decedent does not require maintenance
from the successors. Where a successor has the abil-
ity and conditions for maintenance and is willing to
perform his duties in maintaining the decedent, but
the decedent clearly expresses that he does not need
such maintenance due to the fact that he has a fixed
income and ability to work, the successor’s share of
succession shall generally not be affected at the time
the estate is distributed. The second is the case where
the successor has a smaller or no share. Although a

successor who has the ability and conditions to main-
tain the decedent lives together with the decedent,
he fails to perform his duties in maintaining the dece-
dent, he may be given a smaller or no share of the
estate at the time the estate is distributed.

3. Testate Succession and Testamentary Gift

There are 6 articles of Testate Succession and Tes-
tamentary Gift, which mainly include:

(1) Definition of qualification of the witness to a
will. Any creditor or debtor, or any partner in joint
business operation of a successor or donee-by-will
shall also be deemed to have an interest in the succes-
sor or donee-by-will and shall not serve as a witness
to a will.

(2) Restrictions on the freedom of a will by the
necessary portion. Where a testator fails to retain
the share of an estate for a successor who has neither
ability to work nor the source of income, the nec-
essary portion of an estate shall be left for him at
the time of disposing estates, and only then can the
remainder be disposed of by reference to the distri-
bution principles prescribed by the will. Whether a
successor has neither ability to work nor the source
of income shall be determined according to the actual
circumstances of the successor at the time when the
will becomes effective.

(3) Determination of the validity of a will. Where
a testator disposes of the property of the State, the
collective or another person by wills, such part of
wills shall be determined as void.

(4) Conditions for a testament to be regarded as
a holographic will. Where a natural person’s testa-
ment contains contents about the disposition of his
personal property after his death, which is indeed
the true expression of the intent of the deceased, is
signed by the deceased and indicates the date, month
and year thereof, and there is no evidence to the con-
trary, disposition of the testament may be deemed as
a holographic will.

(5) Definition of testamentary capacity. Any tes-
tator must have full capacity for civil conduct when
making a will. The will made by a person without or
with limited capacity for civil conduct is still void,
even if the person subsequently possesses full capac-
ity for civil conduct. Where a testator has full capacity
for civil conduct at the time of making a will and sub-
sequently becomes a person without or with limited
capacity for civil conduct, the validity of the will shall
not be affected.

(6) Effect of performance of testate succession or
testamentary gift with obligations. Where an obliga-
tion is attached to a testate succession or testamen-
tary gift, if the obligation can be performed but a
successor or donee-by-will fails to do so without justi-
fied reasons, the people’s court may, upon the request
of the beneficiary or any other successor, cancel the
successor’s right to receive part of the estate subject to
the obligation, and the successor or beneficiary who
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makes the request shall be responsible for performing
the obligation and accepting the estate according to
the will of the testator.

4. Disposition of Estates

There are 15 articles of Disposition of Estates,
which mainly include:

(1) Retain the estate for a successor who is unable
to be notified. Where a people’s court, in hearing a
case of succession, knows the existence of a successor
but is unable to notify him of the case, it shall, at the
time of partitioning the estate, retain the estate for
the successor and designate a custodian or custody
agency for the estate.

(2) Reservation of a necessary portion for the
fetus. Where the share of the estate that shall be re-
served for a fetus is not reserved, it shall be deducted
from the estate inherited by the successor(s). The
share of the estate reserved for the fetus shall be in-
herited by his successor if the fetus dies after birth; if
the fetus is stillborn, the share of the estate shall be
inherited by the successor(s) of the decedent.

(3) Disposition of disclaiming inheritance. First,
the effect of disclaiming inheritance. Where a suc-
cessor is unable to perform his statutory obligations
due to the abandonment of his right to inheritance,
such act of abandonment shall be void. Second, the
form of disclaiming inheritance. A successor who
disclaims inheritance shall express his intention in
writing to the administrator of the estate or any other
successor. Where, in the process of litigation, a suc-
cessor orally expresses to the people’s court that he
disclaims inheritance, a written record shall be made
and signed by the successor who disclaims inheri-
tance. Third, the period of disclaiming inheritance.
A successor shall make the manifestation of his will
to disclaim inheritance during the period after the
opening of succession and before the partition of
the estate. It is no longer the right to inheritance but
the ownership thereof that is to be disclaimed after
the partition of the estate. Fourthly, the disposition
of going back on the disclamation of inheritance.
If, before the disposition of estates or during the
course of the proceedings, the successor goes back
on his disclamation of inheritance, the People’s Court
shall, on the basis of the specific reasons presented
by him, decide whether or not to recognize it. After
the disposition of estates, any successor who goes
back on his words about the disclamation of inheri-
tance shall not be recognized. Fifth, the time effect
of disclaiming inheritance. The effect of disclaiming
inheritance shall be retroactive to the time of the
opening of succession.

(4) Effect of transfer of testamentary gift. Where,
after the opening of succession, a donee-by-will ex-
presses his acceptance of the testamentary gift but
deceases before the partition of the estate, the right
to receive the testamentary gift shall be transferred
to his successor.
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(5) Succession of the estates of martyrs’ family
and natural persons on social relief. The estate of a
martyr’s family whose living expenses are provided
by the State or collective organization or of a natural
person who enjoys social relief shall still be permitted
to be inherited by his statutory successor.

(6) Effect of the dissolution of the legacy-support
agreement. Where any organization or individual
other than a successor, after entering into a lega-
cy-support agreement with a natural person, fails to
perform it without just cause, thereby leading to the
dissolution of the agreement, such organization or
individual shall not be entitled to the testamentary
gift, and the support expenses he has paid shall gen-
erally not be compensated. Where any donor-by-will
fails to perform the legacy-support agreement with-
out just cause, thereby leading to the dissolution of
the agreement, he shall repay the support expenses
paid by the organization or individual other than the
successor(s).

(7) An appropriate share of the "dual — non es-
tate". Where an estate is escheated to the State or
an organization under collective ownership due to
the absence of any successor or donee-by-will, and
any person entitled to the estate in accordance with
Article 1131 of the Civil Code prosecutes a claim to
acquire the estate, the people’s court shall, as the case
may be, distribute an appropriate share of the estate
to the person.

(8) The principle of partition of specific estate.
The people’s court shall, when partitioning the hous-
es, means of production and property required for a
special occupation in the estate, handle the matter
on the basis of leveraging the utilization efficiency of
the estate and the actual needs of the successor, by
taking into account the interests of each successor.

(9) An appropriate reduction of the estate. The
people’s court may reduce the estate that a successor
shall inherit if he intentionally conceals, misappropri-
ates or competes for the estate, as the case may be.

(10) Determination of litigants to succession pro-
ceedings. Where, after the opening of a succession
proceedings, any successor or donee-by-will is nei-
ther willing to participate in the action nor expresses
his intention to waive his substantive rights, he shall
be added as a co-plaintiff. Where any successor has
expressed his intention to disclaim his inheritance
in writing, or any donee-by-will has expressed his
intention to disclaim the testamentary gift within 60
days after he learns of the testamentary gift, or has
notexpressed his intention within the time limit, he
shall no longer be listed as a party concerned.

The Interpretation (I) of the Succession Book
is the understanding and application of the Civil
Code — Succession Book. It has legal significance
in refining the legal norms of succession, clarifying
the circumstances in which the legal norms of suc-
cession apply, judging the validity of succession and
safeguarding the rights and interests of the parties.
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Annomauus. Kaxcdoe 2ocydapcmeo 3auHmMepecosaHo 8 paseumuil U CmaduibHOM COCMOSHUU c8oell
IKOHOMUKU. BaxcHyto ponb 8 smux eonpocax 3aHumaem Had30pHbLil opean 0b6oux eocydapcme —
npoxypamypa. Yuumsleas 3HaUUMy0 pojb Ha MeucdyHapooHoll apeHe Poccultickotil Pedepayuu u
Kumatickoii HapodHotl Pecny6auku agmop npoaHaiu3upo8an 2eHe3uc pa3gumus U cogpemMeHHblil
acnekm yuacmusi npokKypopa 8 paccmomperuu cydamu 8 Poccuu u KHP den no 3KOHOMUUECKUM
cnopam. [Ipu 3mom NpoaHanu3uUposat Kaxk ucmopuueckuil acnekm 0aHHO20 80Npocad, makx U cospe-
MeHHOe e20 COCMOsiHUE KAK 8 HAYKe, 8 Meopul, Mak U Ha NPakmuke.

Kntouegvle cnoea: KOHCMuUmMyyus, 3aKoHbl, SKOHOMUKA, NPUKA3bL [eHNPOKYPOpA, NPOKypamypa,
CYObL, IKOHOMUUECKUIL cnop, 3auuma IKOHOMUUECKUX UHMepeco8 20cy0apcmaa, cy0ebHas U npoKy-
pPOpCKasi Npakmuka, UCKuU NPoKypopos 8 cyodx.

Abstract. Currently, each state is interested in the development and stable state of its economy. An
important role in these matters is played by the supervisory authority of both States — the Prosecutor’s
Office. Taking into account the significant role of the Russian Federation and the People’s Republic of
China in the international arena, the author analyzed the genesis of development and the modern
aspect of the prosecutor’s participation in the consideration of economic disputes by courts in the
Russian Federation and the People’s Republic of China. At the same time, both the historical aspect of
this issue and the current situation in science, theory, and practice are analyzed.

Keywords: constitution, laws, economy, orders of the Prosecutor General, prosecutor’s office, courts,
economic dispute, protection of economic interests of the state judicial and prosecutorial practice,
lawsuits of prosecutors in courts.

ZHOU 13 OCHOBHBIX 0COOEHHOCTEH 3aKOHOa- B Hacrosee BpeMs 6a30BBIM ZJOKyMEHTOM B BO-
TenbcTBa Kutas 06 apbuTpake sIBAAETCA TO, IPOCAX OPTaHU3AIMU U JeTeTbHOCTA apOuTpaka
apbUTpak MOXeT IPOBOAUTHCA TONIBKO 0dU-  ABIAeTcsa 3akoH Kutas «O6 apbuTpake», BCTYIIHB-

[[MaJIbHO IPU3HAHHBIMY YYPEXKJEHUAMU apOuTpa- IINi B CWTy B ceHTsA6pe 1995 r. /laHHbIHM 3aKOH Ipo-

Ka:

CyAOIIpOn3BOACTBO II0 ap6I/ITpa)KHBIM CIiopaM IIHCBIBA€T IIOPAAOK CO34aHUA U d)YHKL[I/IOHI/IpOBaHI/IH

MOJKET OCYILIECTBAATHCA TOJbBKO apOUTPAXKHON KO-  apOUTPaKHBIX KOMUCCHUH, OIpesieisieT apOUTpakKHOe
MUCCHEH, HO He IPYyTUMU CyZeOHBIMU [ToApaszeie- COIVIallleHHe, IPOILeAypy apOouTpaka, apOuTpaKHbIH
HUAMH . CyZ 1 apOUTpa’KHOE pelleHNe, OCHOBHBIE TIOJIOXKEHUS

' URL: https://www.uglc.ru/china-export-import/arbitration.htm.
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BHeIIIHero apburpaska (T.e. Ipy y9aCTUH MHOCTPaH-
HOU CTOPOHEI) U Zp.

Kpome aHHOTO 3aKO0HA, B cdhepe apbuTpaka mpu-
MEeHSIOTCS NTOJIOXKeHUA ['paKAaHCKOT0 IPOIiecCyab-
HoTo Kozlekca Kurtas u CBoz apOUTpaKHBIX IIPABILI
Kuratickoil MeXxZyHapoAHOU! TOProBO-3KOHOMUYe-
CKO¥ apOUTPaKHON KOMUCCUH KaK II€EHTPATbHOTO
apburpaxkHoro opraHa Kuras.

Kpowme Toro, BepxoBHBIi cyz Kutas nzgaer pass-
SICHEHU U YKa3aHUs 110 Pa3JIMYHbIM aclleKTaM, CBS-
3aHHBIM C apOUTPaKHBIM ITPOLIeCCOM. B yacTHOCTH,
08.09.2006 65110 omy6IKOBaHO PasbsacHenue Bep-
xoBHOro Cyza KuTtas o HeKOTOPBIX BOIIpocax Ipu-
MeHeHUs 3akoHa Kutast 06 ap6uTpaske, a ¢ aBrycra
2007 r. B cry BCTynwio Ykasanue BepxosHoro Cyza
Kuras o Bonpocam npuMeHeHHs 3aKOHOATeTbCTBA
IIPY PACCMOTPEHUH B CyZax CIOPOB I10 TPAKJAHCKUM
ZilellaM ¥ KOMMePYeCcKUM CZleIKaM ¢ yJ4acTheM WHO-
CTpaHIIEB.

st Kutas xapakTepHO, YTO AJI 3aIIUTHl CBOUX
IIPaB ¥ UHTEPECOB Yepe3 CyAeOHYI0 CUCTEMY, MOXKHO
06paTUTBCS HE TOJIBKO B HAPOJHBIH Cy/], HO TAK)Xe B
HapOZHYIO IIPOKypaTypy.

B KuTae nmpokypopsl 06sazarT ropaszio 6oiee
IIMPOKUM KPYTOM ITOJTHOMOYMHN: IIpebsBIeHNE 00-
BUHEHHUH, BKJIIOYasA CAHKINOHUPOBaHNE apecToB,
Ha/[30p 32 APYTUMHU AeHCTBUAMU B YTOJIOBHOM CYZ0-
[IPOM3BOACTBE, HAZA30D 33 FPAKAAHCKUMHY U aZIMUHU-
CTPaTUBHBIMU pa3bUpaTENbCTBAMU B CyZaX, BO30YX-
ZleHre CyIleOHBIX pa3bupaTeIbCTB TI0 06IIeCTBEHHBIM
WHTepecaM, HaZ[30p 3a TIOPbMaMU U U30JIATOPaMH,
HaZI30p 3a UCIIOJHEHUEM CyZieOHBIX pellleHUI U pac-
CJIeI0BaHKE «I0JDKHOCTHBIX IPABOHAPYIIEHUH» .

Bormpocsl yyacTys IpoKypopa B pacCMOTPeHUU
apOUTPAXXHBIX ZIeJI B CyZlax MO-TIPeXXHEMY aKTyaslb-
HBL U OCTAIOTCA AUCKYCCUOHHBIMU CpeJiYl YIeHBIX,
3aHUMAIOIINXCSA ¥ apOUTPAKHBIM IIPOLIECCOM, U ITPO-
KypOpCKUM HazzopoM B Poccuiickoii ®egepanum.
[Tpu sTOM ClleZiyeT OTMETHUTh, YTO IIpe/CTaBUTeNN
06erxX HayYHBIX IIKOJI BHECIU OOJIBLION BKJIAZ B X
ucciezoBanue’,

Otyeckan T. U.

YyacTue npokypopa B paccmoTpenmuy cynamu B PO u KHP nen no akoHoMuyeckum cnopam

3axoHoM Poccutickoit Pezpeparinu «O IpokypaTy-
pe Poccutickoii egeparuy», npuHATEIM 17.01.1992,
ompezeseHHl IpeAMeT U IIpefenbl Haa3opa. Ero 1e-
JIbIO Ha3BaHO obeclieyeHre BEPXOBEHCTBA e CTBYIO-
IIMX 3aKOHOB, YTO ABJIAETCH OZHOM U3 GOPM OCyIIecT-
BJIEHUA NIPOKypaTypoil CBOUX 3a/ja4 110 HaAI30py 3a
BEPXOBEHCTBOM 3aKOHa, €JUHCTBOM U YKpeIUIeHeM
3aKOHHOCTH.

B Kurae B 1911 r. B pesy/bTaTe peBOIIOLUY I1aj1a
puHactud Ly Bo rase ¢ uMmneparopoM Ily . Ku-
Tai cTas pecmybauKoi. DTO MOBIEKIO U3MEHEHU B
crucTeMe OpPraHOB rocyZapcTBeHHOM BaacTu. [1aToit
BETBbIO BJIACTHU B TOCYZAapCTBe, HAPAAY C 3aKOHOAA-
TeJIbHOM, UCIIOMHUTETHHOM, CyAebHOM 1 dK3aMeHa-
LIMOHHOM (aTTecTallMOHHAs KOMMCCHSA YHNHOBHUKOB),
cTaja cucTeMa opraHoB HaZj3opa.

B 90-e rozsl XX B. «niepexog Poccutickoit ®enepa-
LMY K HOBBIM 3KOHOMMYECKUM pealuaM IIpuBes K
CMeHe IIPHOPUTETOB ITPOKYPOPCKOT0 HaZi3opa — Ha
IIepBbIH IUIaH BBIIBHUHY/IACH IPABO3aINTHAA QYHK-
1WA TPOKYPaTyPhl»”.

B KuTae cerosna rocyZAapcTBeHHBIN CeKTOP KO-
HOMUKU fIBJISIeTCA PyKOBOZAIIEeH cdepoli B HApOZHOM
XO03AMCTBe, yKpeIlJIeH!e U pa3BUTHe KOTOPOro rapaH-
THPYET TOCYAapCTBO’

BmecTe ¢ TeM B COOTBETCTBUU CO CT. 11 KoHcTUTY-
v KHP, HeoOIeCTBEHHBIN CEKTOP SKOHOMUKY IPU-
3HaeTCA BaKHOM COCTaBJIAONIEl COIIMAaTUCTUIECKON
PBIHOYHOM 5KOHOMMKH, U FOCYZlapCTBO OXpaHAeT
3aKOHHEBIE IIpaBa U MHTePeCH UHAVBUAYAIbHBIX U
YaCTHBIX XO3AUCTB, MOOMIPSIET U MOAEePKUBAET .

Co3zaHbl BepxoBHasd HapoAHadA IpoKypaTypa,
MeCTHBIe HapoAHble IPOKYpaTyphl, BOEHHBIE IIPO-
KypaTyphl ¥ MHBIE ClleliiaabHble HapOAHbIe TPOKY-
paTyphl HaZI30pa 3a COBMI0IEHNEM 3aKOHHOCTH .

B HOBOI1 pegakiuu PepepanbHOro 3akoHa «O mpo-
kyparype Poccutickoii @ezgeparnyiu» ot 17.11.1995 u
10.02.1999 6bUT0 IPeAyCMOTPEHO TIPaBO MPOKYPO-
POB B COOTBETCTBUU C ITpOIleCcCyasbHBIM 3aKOHOA-
TenbcTBOM Poccutickoit ®esepanyiv yuacTBOBaTh B
PacCMOTPEHUH ZieJl CyAaMu, apOUTPaKHBIMU CyZaMU,

2 URL: https://ru.chinajusticeobserver.com/a/dont-forget-the-peoples-procuratorate-when-resorting-to-chinas-judicial-
system.

3 CM.: AbcanamoB A. B. ApbuTpaxHbiit npouecc : yuebHuk. M. : CtaTyT, 2021 ; Mpokypopckuii Hapsop : yuebHuUK 1 npak-
TukyM o 6akanaspuarta / B. . Beccapabos, B. C. [Ixatues [n gp.]. M. : lOpaiit, 2016 ; Burokypos A. 0. YuebHuk gnsa
cpenHero npodpeccnoHanbHoro obpasoBanma. M. : Opawr, 2019 ; Eprawes E. P. pokypopckunii Hag3op B Poccuiickon
Qepepaunn: yuebHuk gns Bysos. M. : FOpanT, 2021 ; KazapuHa A. X. NpenMeT n npeaenbl Npokypopckoro Hag3opa 3a
MCTONHEHWEM 3aKOHOB (chepa NpeanpUHUMATENLCKON M MHOW 3KoHOMUYecko fedTensHocTu). M. : UMMK FeHnpoky-
patypbl PO, 2005 ; Kapsux A. b. TpobneMbl y4acTus npokypopa B apbuTpaXkHOM npoLecce : AUC. ... KaHA. OPUA. HayK.
M., 1997 ; Kosanes A. A. YuacTue npokypopa B paccMOTpeHuu fen apbutpaxHbiMu cynamu B Poccuinckont Oepepaunm :
OVC. ... KaHA. topua. Hayk. M., 2004 ; KopuyHosa O. H. MNpokypopckas npoBepka. MeToanka v TakTuka NpoBeAeHNUS :
yyebHoe nocobue. M. : FOctuumsa, 2019 ; Acrpebos B. 5. CucTeMHbIA NPUHLMN B CYLONPOU3BOACTBE: CYLLHOCTb U POJib
npokypopa B ero peanusauuu // 3akoHogaTensctso. 2018. N2 11.

“ Ckypatos t0. HoBoe B 3akoHe o npokypaType // 3akoHHocTb. 1997. N2 5. C. 3.

5 KoHctuTyuus Kutaickon HapogHoit Pecny6nvku ot 04.12.1982 (8 pea. ot 11.03.2018) // URL: https://chinalaw.center/
constitutional_law/china_constitution_revised_2018_russian/.

¢ URL: https://chinalaw.center/constitutional_law/china_constitution_revised_2018_russian/.

7 KoHctutyums KHP B pea. 2018 r. Ct. 134 // URL: chinalaw.center.
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HOPUMYECKAA HAYKA BE3 TPAHIL
Mpokypopckui Hag3op. CyaebHas cuctema

OIIPOTECTOBBIBATEL IPOTHBOpEYAlllie 3aKOHY PelleHN ,

TIPUTOBOPEHL, OIIpe/ie/ieHNA U TIOCTaHOBJIEHUA Cy/IOB.
3akoHogaTtenbcTBO KHP 0 rocysapcreeHHOM

ycTpolicTBe 6asupyercs Ha Teopun Pycco® o Biactu

Hapoga. OcHoBHasA QyHKIINA IpoKypaTypsl KHP u3-

JoxeHa B cT. 134 Konctutryuuu KHP: «<Hapozanas

npokypatypa Kuraiickoit HapozHoii Pecrry6inku

ABJIAETCA TOCyapCTBEHHBIM OpraHoOM Haz3opa 3a

CO6IIOIEHNEM 3aKOHHOCTH .

BaXHBIM IIaroM B UCTOpUM pa3BUTHA B Poccuii-
cxoli Pesepani MHCTUTYTa yd4acTUA IPOKypopa
B PAaCCMOTPEHUH apOUTPAKHBIX Jie]I CyaMy ObLI
npukas ['eHepanbHOro nmpokypopa P® ot 24.10.1996
N¢ 59 «O 3azadyax opraHoB IIPOKypaTypHl I10 peaju-
3all1U MOJITHOMOYUH B apOUTPaKHOM TIpoiiecce» ',
KOTOPBIM OBLIO MPU3HAHO HEOOXOAMMBIM BMellla-
TeJIbCTBO IIPOKYPOpa AJIA 3al[UThI TOCYapCTBEHHBIX
Y 001IeCTBEHHBIX (IyOJIMYHBIX) UHTEPECOB B CIIEAY-
IOIIUX CTydanax:

— BBIABJIEHYE IIPaBOHAPYIIEHUH, A yCTpaHEeHUA
KOTOPBIX 3aKOHOZATENbCTBO 0OA3BIBAET IIPOKYPO-
pa obparutbcs ¢ uckoM (ct. 30 3akoHa Poccuii-
ckoit ®eneparuu «O HecocToATENbHOCTH (6aH-
KPOTCTBE) NpeANpUATHI» U AP.);

— 3aHATHe 3alpelleHHbBIMHU BUaMU JeATeJlbHOCTH,
Ha OCYIIIEeCTBJIEHHE KOTOPOI HEOOXOAMMO CIIeLH-
aJIbHOE pa3pellieHue (JIUIeH3UA);

— HaJW4ue JaHHBIX O HeJleHCTBUTEIBHOCTH OCIIO-
PUMBIX CZIeIOK ¥ O HUYTOXXHOCTH CZeJIOK, He CO-
OTBETCTBYIOIINX TPEOOBAHUAM 3aKOHA, a TAK)Ke
COBEPIIEHHBIX C LleJIbl0, IPOTUBHOM OCHOBaM
[IpaBoIOpAJKa U HpaBCTBEHHOCTH;

— HapylleHue IpUPOJ00XPaHUTENbHOI'O 3aKOHO-
JlaTeNIbCTBA, CBA3aHHOE C IPUYMHEHUEM yliepba
3I0pOBBIO JIoZlel U OKpyKarollel IpUPOJHOM
cpefe;

— HEeBBINIOJTHEHNE 00513aTe/bCTB IIepe; TOCyAap-
CTBOM, €CJIH 3TO IIPUBEJIO WIHU MOIJIO IPUBECTU
K CPBIBY KPYIIHBIX MHBECTUIIMOHHEBIX IIPOEKTOB,
IleJIeBbIX IPOrpaMM;

— HECOOTBETCTBHE yUpeJUTeJbHBIX JOKyMEHTOB
I0PUANYECKUX JIUI] TPe60BaHUAM 3aKOHO/ATENb-
CTBa, HapylleHNe MOPsAKa UX 00pa3oBaHUA U
rocyZlapCTBEHHOM perucTpalum.

HoBoe HamnpaBieHUe B AeATeIbHOCTH IIPOKypa-
TYPBI — y4acTHe B apOUTPaXHOM IIpoLiecce —KOM-
MIEHCUPOBAJIO HEKOTOPOE «0beTHEHNE» CPE/ICTB, TaK
Ha3bIBa€MOTr'0 «00IIEeHaI30PHOT0» pearnpoBaHusA,
KOTOPBIM COTIPOBOXK/AJICS IPOLiecC OOHOBIEHUS 3a-
KOHOZATeIbHOM 6a3bl TPOKYPOPCKOTO HaZI30pa IocJIe

AHBapa 1992 r., Tak KaK U3 IPOKYPOPCKUX IIOJHO-
MOYMI ObLTU MUCKJIIOUEHBI IIPEAOCTEPEKEHHE O He-
JOITyCTYMOCTH HapyLIeHU! 3aKOHa U NIpeANCaHue
00 ycTpaHeHUU ABHBIX HapylIeHU 3akoHa. [Ipou-
3ouwia TpaHcpopMarua U IpoTecTa NpoKypopa Ha
[IPOTHBOpPEeYaIlyii 3aKOHY IPABOBOM aKT, IOCKOIbKY
ero puHeceHWe He IPUOCTAHABINBAJIO JeHCTBIE
OIIPOTECTOBAHHOI'O aKTa.

Vcnonbp3oBaHue TPOKypOPOM IIpaBa Ha obpaiie-
HUe C UICKOM B apOUTPaXXHBIH Cy/l M KBATUPUITHPO-
BaHHOE NO/Ziep)KaHNe UCKOBBIX TPe6OBaHU B CyZe,
OCHOBaHHbIE HA 3aKOHe, ABWINCH 3PEeKTUBHEIM
CPeZCTBOM IIpecedeHHUs U YCTpaHeH!s HapylleHuH
3aKOHOB B 9KOHOMUYECKOU chepe B eATeIbHOCTH
OpPraHoOB roCyAapCTBEHHOU BIACTH, YIIPaBIeHUA U
KOHTPOJIS, a TAK)Ke CyObeKTOB IIpeAIPUHUMATENb-
CKOMU J1eATeIbHOCTH.

B 5Toli CBA3M aKTyaJbHOU OCTaeTCs ITO3UIUA
A. B. KapiuHa o ToM, 4TO y4acThe IIPOKypopa B ap-
OUTpPaXKHOM CyZIOTIPOU3BO/ICTBE SBJISIETCS «YHUBEP-
CaTBHBIM CPEZACTBOM €T0 pearupoBaHUs Ha IPaBo-
HapylLIeHWs B 5KOHOMUYECKOH chepe»''.

Bompocs! yaacTus npokypopoB Kuraiickoii Ha-
POZHOM Pecrry6MKY B 3aIIUTe SKOHOMHUYECKUX MH-
TepeCcoB IOCyapCTBa ABJIAITCA IIpeIMeTOM MHOTO-
YUCIeHHBIX UCCIIeI0BaHM 2.

C mpunsaTueM B 1992 r. ApOGUTpaXKHOTO TIPOLECCy-
aimbHOro KoZiekca Poccuiickoit @egeparuu (AITK PO)
B IIOJTHOMOYHS ITPOKYPOpa BOILIU y4acTHe B apou-
TPa)XHOM IIpolLiecce B ciIy4yae IpebsABIeHNA NCKa B
apOUTpaXHBIH Cy/ WIN IPUHECEHUs IIPOTeCTa Ha
peleHue apOUTPakKHOTO CyZa.

Hopmamu AITK P® 1995 . mpokypop ObL1 Haje-
JIEH TIpaBoM oOpalieHus B apOUTPaXKHBIH CyZ C UC-
KOM B 3aIIUTY rOCYAapCTBEHHBIX U 00IeCTBEHHBIX
HWHTEpecoB.

Vicku B apOUTpaXHBIN Cy/ B IIEPBYIO O4epesb
NIpeIbSABISUTUCH B MTHTEPECaX roCy/JapCTBEHHBIX U My-
HUIUTIATBHBIX MPEATPUATHH, APYTUX IOPUANIECKUX
JIVII, KOTZIa IIPOC/IEXKUBAIOCH YVIlleMJIEHHE He TOJIBKO
IIpaB UCTILIOB, HO ¥ TOCYAAPCTBEHHBIX NHTEPECOB, Ha-
TIpUMeED TIPU CPHIBE BBITyCKa COIUATbHO-3HAUNMOH
IIPOAYKIIMH, HAapYIIeHUY HOPMaIbHOU SKCIUTyaTalluy
00BEKTOB TPAHCIIOPTA, SHEPTETUKU, 0OOPOHHOTO
KOMIUIEKCa, MEIUIIMHCKUX, 0O0pa30BaTEeNIbHBIX Y4-
peXJEeHNH, CO3laHNY IIPEJTIOCBUIOK KOOI MYeCKUX
KatacTpod, BOSHNKHOBEHUH CePhE3HBIX COI[UATbHBIX
KOHQJIVKTOB U [Ip.

IIpu 3TOM IpeAbABIEHUIO IPOKYPOPOM HCKA B ap-
OGUTpaKHBIH CyZ TTpe/liiecTBOBasa «0bIeHaA30pHag»

8 Pycco X.-XK. 06 obwectBeHHoM forosope. TpakTatsl. M. : Kyukoso none, 1998. 416 c.

? KoHcTutyumsa KHP B peg. 2018 r. Ct. 134.

10 Mpukas leHepanbHoro npokypopa Poccuitickoin ®epepaumu ot 24.10.1996 N2 59 «0 3agayax opraHoB NpoKypaTtypbl Mo
peanusauuu nonHoMouuit B apbutpaxHoM npouecce» // CMNC «KoHcynstantlnoc».

" KapauH A. b. Ykas. cou. C. 11.

2 Bygati C. H. MepcnexTuBbl B3anMogenctaumsa Poccuitckoit Pepepaumnn n Kntacko HapogHoit Pecnybnuku B uensax
obecneyeHmns 3Konormyeckoi 6e30nNacHoOCTM NpM oCyLEeCTBNEHUM BOEHHOM AeaTenbHocTh // Russian journal of legal

studies. 2020. Vol. 7. N 1.
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IIpoBepKa (peann3anys IPOKyPOPCKOTo HAZA30pa 3a
HCIIOJTHEHeM 3aK0HOB). Ee aHa/in3 U BEISIBJIEHHbIE
IIpY 5TOM HapyIIeH!s 3aKOHHOCTH JaBajll BO3MOX-
HOCTB IPOKYpPOPaM B LieJISIX 3aI[UThl HHTEPeCcoB ro-
CyZiapcTBa 0OpaTUTHCA B CYZ C 3asIBJIEHUEM.

[MpunaTeii B 2002 r. AIIK PO nHazenna npoky-
popa mpaBoM ob6paleHus: B apOUTPaKHBIH CyZ 110
KOHKDETHBIM /ZleJIaM U Tpeb6oBaHUAM. [IpoKypop
BKJIIOUEH B COCTAB JIUI], YYaCTBYIOLINX B Jiejie, ¥ Ha-
ZleJIeH IpaBoM 00pamaThcs B apOUTPaXKHBIH Cy/I B
WHUIIMATUBHOU popMe, T.e. B popMe ojavdu 3as1B-
JIeHWs WIN UCKA, a TaKKe MOXKET BCTYIIUTh B IeJI0,
paccMaTprBaeMoe apOUTpaskHBIM CyZOM, Ha JIF0O0H
CTaguu apOUTPayKHOTO MPOLeCca C IPOIleCCyaabHBI-
MU IpaBaMU U 00513aHHOCTAMH JIMLIA, YYaCTBYIONIETO
B JleJie, B IIeJIAX obecriedyeHus: 3aKOHHOCTH.

AHany3 fefCTBYIOIIEro 3aKOHOAATEeNbCTBA I10-
3BOJIAET CZeNIaTh BEIBOJ, O TOM, YTO y4acTHe Ipo-
Kypopa B apbuTpakHOM mporuecce B Poccuiickoi
desepaniy aKTUBHO BOCTPeOOBAHO Ha MPAKTHUKE,
obsaZiaeT TpU3HAKOM YHHUBEPCATBHOCTH, TaK KaK
«MOJKeT OBITh PeaJn30BAHO TPOKYPOPOM HE3aBU-
CHMO OT TOT'0, IIPY OCYIIECTBIeHNN KaKOTo U3 Ha-
NIpaBJIeHUH AesaTeIbHOCTH OPraHOB IIPOKYPATyPEI
TIOJTyY€eHBI CBeZIEHHS O HapyIIeHU! 3aKOHa, OyZb TO
Heo0XOZIMMOCTb ONIEPATUBHOT'O U PEATIbHOTO IIpece-
4YeHU U yCTpaHeHUsA HapylLIeHUH, BO3SHUKAIOITUX
13 TPAKAAHCKUX, a/IMIHUCTPATUBHEBIX U YTOJIOBHBIX
[IPaBOOTHOLIEHUH B chepe MpeAllpUHUMATENbCKOM
Y MHOU SKOHOMUYECKOH eATeTbHOCTH U 3aTparu-
BaMOIINUX OIpeZie/leHHbIe 3aKOHOM MHTEPECH, WK
BO3MelleHue yiepba» ™.

B HacTosImee BpeMs, 110 cioBaM ['eHepaIbHOIO
npokypopa P® U. B. KpacHosa, B 2019 r. mpokypopa-

Otyeckan T. U.

YyacTue npokypopa B paccmoTpenmuy cynamu B PO u KHP nen no akoHoMuyeckum cnopam

MU BBIABJIEHO U IIpecedeHo CBbIIIe 1 MIH HapylleHuH
B cdhepe SKOHOMUKH' .

[TpoKypOpHI B IpaKTU4YeCKOU eATeTbHOCTH HC-
MTOJIB3YIOT NIPAaBO Ha obpaleHne B apOUTPpaKHbIN
CYZ C UICKOM IIpH OCITapUBaHUM HUYTOXXHBIX CAETIOK,
COBEPIIEHHBIX C HApYIIeHNEM Tpe6OBaHUI aHTHMO-
HOIIOJIbHOT'O 3aKOHO/IaTeNbCTBA, U B IEPBYIO OUepesb
C/IeTIOK, COBEPIIIEHHBIX B HapyIleHNe 3aKoHa 6e3 Ipo-
BeZleHUA TOProB, a TaKXKe [IPY YCTAaHOBJIEHUH Qak-
TOB HapylleHNs yCTaHOBJIEHHOTO NOpAZKa llepefauu
HMMy1IecTBa B apeHAy IpY OTCYTCTBUH J0Ka3aTeNbCTB
cO6JII0IEHUS 3TOTO MopsAKa'™.

AKTHBHA B IPOKYyPOPCKO IpaKTHKe IIpu obpa-
IIeHUU B apOUTPaKHBIN Cy/ U IO3UIUA O TOM, YTO
HUYTOXKHA CZeJIKA, IPYU COBEPLIEHUN KOTOPO ObUI
HapyIleH SBHO BHIPaKEHHbIN 3ampeT'.

Hanpuwmep, B 11. 5 cT. 18 ®egepanbHOro 3aKkoHa
oT 14.11.2002 N2 161-®3 «O rocysapcTBeHHBIX U
MYHUIIMNATbHBIX YHUTAPHBIX IPEJIPUATUAX» COAEP-
JKUTCA 3alIpeT Ha cZady B cybapeHy, epeiady Ipas
1 06513aHHOCTEH I10 J0TOBOPY apeH/IbI 3eMETbHOTO
ydacTtka'’.

[To3unuA CyZoB B JaHHOM CIydae COBIIaZaeT C Io-
3UIHel IPOKYPOPOB O IPpU3HAHUU HeJleHiCTBUTEb-
HBIMU C/IeJIOK B CHJTy HUYTOXXHOCTH IIpY HapyIleHu!
CZIeNIKOM ABHO BBIp@XKEHHOTO 3aIlpeTa, yCTaHOBJIEH-
HOT'O 3aKOHOM '°,

[Tpoxypopsl Poccutickoit Pesepaniyiy, B COOT-
BeTcTBUU cO cT. 1253 T'K PD, HazseneHs mpaBoM
obpaTuThbcs B cyZ ¢ TpeboBaHMeM (3asIBIEHUEM) O
JIUKBUJALMY I0PUIUYECKOTIO JIMIla, HEOAHOKPAaTHO
WY Tpy60 HapyUIMBIIEro UCKIIOYUTETbHBIE ITpa-
Ba Ha pe3y/lbTaThl HUHTEJUIEKTYaIbHOU JleATeIbHO-
CTHU U Ha Cpe/CTBa NHANBUAyaInu3allliy, a paBHO 10

3 Otyeckas T. M. MpoueccyanbHble acnekTbl y4acTua npokypopa B apbutpaxHom npouecce // AkTyanbHble npobnemsi

poccuiickoro npaea. 2018. N¢ 2. C. 87.

14 3akoHHOCTb [10 NaHaeMum 1 Bo BpeMs Hee // URL: https://pravo.ru/ news/view/ 34055 (naTa obpauienus: 31.10.2021).

15 Neno N2 A40-71447/20-60-482 no ucky npokypatypsl r. MockBbl B uHTepecax nybanuHo-npasoeoro obpasosaHusa Poccuin-
ckoin ®epepaLuu B nuLLe TeppuTopuanbHoro ynpasnernns QenepanbHoro areHTCTBa No yrnpaBieHuto rocyaapCcTBEHHbIM
umyuiectsoM B . Mockee k YT «Bcepoccuinckuii HayuHo-uccnefoBaTeNlbCKUIA MHCTUTYT XMMUYECKUX CPeLCTB 3alm-
Tbl pacTeHW», UHAVBUAYaNbHOMY npefnpuHUMaTento MutpogaHory b. B. 0 npusHaHuu HeaenCcTBUTENbHBIM AOMOBOPA
apengbl o1 30.08.2019 r. N2 08/66A/2019, 3akntoueHHoro 6e3 npoBefeHWs KOHKYpPCa UK ayKLMOHa U 0 MPUMEHEHWK
nocneacteuin HepecteutensHoctv caenku // CINC «KoncynstanTlnoc».

16 3anpeT Ha nepeaayy apeHAAToOPOM NpaB Mo A0roBoOpYy apeHibl 06beKTOB TennocHabXeHWs U BoAocHabXeHUs cofepxat:
ct. 27 3eMenbHoro kogekca PP (06 orpaHunueHun 060poTocnocobHOCTM 3eMeNbHbIX yHacTKoB); u. 2 cT. 28.2 DefepanbHoro
3akoHa oT 27.07.2010 N2 190-®3 «O TtennocHabxeHnmn» u y. 2 cT. 41.3 QepepanbHoro 3akoHa o1 07.12.2011 N2 416-D3
«0 BopgoCHabXeHUN 1 BOAOOTBEAEHUN.

7 QepepanbHblit 3aKoH 0T 14.11.2002 N2 161-D3 «0 rocyaapCTBEHHbLIX U MyHULWNANLHLIX YHUTapHbIX NPeanpuaTuax» //
CNC «KoHcynbtaHTMntoc».

18 Cm.: geno N2 A39-5692/2015 no ucky npokypopa Pecny6avku MoppoBus o Npu3HaHWU HefeCTBUTEbHBIM LOr0BOpa
06 MNOTeKe CMOPTUBHBIX COOPYXXEHUIA, MPUBATM3aLLMsA KOTOpPbIX 3anpeuteHa ; aeno N2 A40-337185/19-50-2708 no ucky
npokypaTypbl I. MockBbl B UHTEpecax nybanyHo-npasosoro obpasoBaHus — Poccuiickoit Pepepaunn B nuue Tepputo-
puanbHoro ¢pefepanbHoro areHTCTBa Mo yrnpaBfieHUIo rocyaapCcTBeHHbIM UMyLLLecTBOM Mo 1. Mockee, Muncnopta Poccuu
K OT'YM «HaunoHanbHbI aspokyd Poccumn nm. Ykanosa», 000 «Cuna Mopsi» 0 Nnpu3HaHWW HELENCTBUTENbHBIM B CUAY
HuuToxHocTn gorosopa N® 13-HAK-19 o1 30.04.2019 oka3aHusa ycnyr no npefocTaBAeHWI0 BO BpDEMEHHOE NOJib30BaHme
paboynx MecT M MpUMEHEHNS NOCNEeACTBU HELENCTBUTENBHOCTU HUYTOXHOW caenku B Buae obasanna 000 «Cuna Mopsa»
nepepatb 'Y «HaunoHanbHbIM asapoknyb Poccmm uM. YkanoBa» Hexusnble NoMeLLeHUs B 34aHUN, PaCnofoXKeHHOM

no agpecy: r. Mockga, wocce Bonokonamckoe, . 88 // CMNC «KoHcynbTaHTnoc».
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HOPUMYECKAA HAYKA BE3 TPAHIL
Mpokypopckui Hag3op. CyaebHas cuctema

aHAJIOTUYHBIM OCHOBAHUAM J0OMBAThHCA 3ampeTa
ZesITeTbHOCTH TPAXKAAH — WHAVBUAYAJIbHBIX NIpeJ-
IIpUHUMAaTeneH.

deznepanbHbIM 3aKOHOM OT 17.08.1995 N2 147-03
«O eCTeCTBEHHBIX MOHOIIOJHAX» "’ YCTAHOBIEHO, YTO
IIPOKYPOP MOXXET 0OpaTUTHCA B apOUTPAXKHBIN CyZ,
C 3aABJIEHUEM O MPU3HAHUM HeZeHCTBUTETbHBIMU
IIOJIHOCTBIO WJIM YACTUYHO peIleHuH, IpeANrcaHni
OpraHoOB PeryJIMpOBAHUS eCTeCTBEHHBIX MOHOIIOIUM
B CJIy4ae HECOOTBETCTBUSA UX TPeOOBAHUAM 3aKOHA
(ctT. 25).

denepanbHbIl 3akoH «O 6aHKax M HaHKOBCKOM
AeATeNTbHOCTH»? IpelycCMaTPUBAET ITPABO MPOKY-
popa oOpaTUThCA C UCKOM B apOUTPAXKHBIN Cy/, O
B3BICKAHUU C I0pUJUYECKOro JUIA, OCYIeCTBIIA0-
Imero 6aHKOBCKYE ollepanyy 6e3 auieH3uu (eciu ee
MoJIyYeHre 0053aTeIbHO), BCEX CYMM, TIOTy4eHHBIX
B pe3ysbTaTe OCylleCcTBAeHNA TaKUX ollepaluii, a
TakKe mWTpada B IByKPATHOM pa3Mepe STOU CyMMBI
B denepanbHbIi 61omKeT (cT. 13).

HecMmoTps Ha CI0XKUBIIYIOCA IPAKTUKY HOP-
MaTHBHOTO PETYJINPOBAHUSA YIacTUA IPOKypopa B
apO6uTpaXHOM IIpOIlecce, aBTOP pa3zessieT UMero-
IIyocs B HayKe MO3UINI0 O TOM, YTO «IIPOKYPOP B
apOUTpaXKHOM IIPOIlecce CYIIeCTBEHHO OTPAaHUYEH B
BBIOODE cr1oco6a 3aIUTEL. DTO HEPEJKO CTABUT €TI0
B HEpaBHOE IOJIOXKEHUE C JPYTUMHU YYaCTHUKAMU
nporiecca»’’.

®enepanbHbIii 3akoH OT 01.07.2021 «O BHeceHUU
W3MeHeHUH B cTaThio 52 ApOUTPaKHOTO MpoIlec-
cyanbHOTO kKoZiekca Poccutickoit @ezneparyu» nos-
TBePZAWI HEOOXOAUMOCTb 3aIIUTHI SKOHOMUYIECKHIX
WHTEpeCcoB rocyZapcTBa OT HapylleHUl 3aKoHOoa-
TeTbCTBA B cdpepe rocyZapcTBEHHOTO 060POHHOTO
3aKa3a, KOHTPAKTHON CHUCTEMBI 3aKyTIOK, TOBAPOB,
paboT, ycryr A obecriedeHUs TOCyapCTBEHHBIX U
MYHUIMIIATbHBIX HYX/>.

BMecTe ¢ TeM HCKH IIPOKypopa o popMe, cozep-
YKaHUIO U ZI0Ka3aTebCTBEHHOM 6a3e JO/KHBI COOT-
BETCTBOBATh TPeOOBAHUAM IIPOLIECCYATHHOTO 3aKO0-
HOZaTeNbCTBa, CJIOKUBILIEHCS CyZieOHON IIPaKTHKe.

Tak, pemmreHneM ApbuTtpakHoro cyza CaxajauH-
cKoit o6sactu ot 19.07.2017, ocTaBieHHBIM 6e3
U3MeHEHHUs IOCTaHOBJIEeHHEM [I9TOro apOuTpaxK-
HOTO anesurauoHHoro cyza ot 10.10.2017 u nocra-
HOBJIEHHEM APOUTPaXKHOTO cyaa J[albHeBOCTOUHOTO
okpyra oT 13.02.2018, B y0B/I€TBOPEHUU HCKA 3a-

MeCTHTeJIs IpoKypopa CaxaJarHCKOM 001acTH B MH-
Tepecax JlemapTaMeHTa 3eMJIeNOoIb30BaHNA ropoja
IOxxHO-CaxanmHcka 06 ucTpeboBaHUM U3 HE3aKOH-
Horo BaageHusa 3A0 «/luzenb-Tpeiis» 3eMeIbHOTO
ydacTKa OTKa3aHo.

Cyzamu yctaHoBaeHo, uTo 20.01.2006 Ha ocHO-
BaHWUU ITOCTaHOBJIeHUA Mapa HOxHo-CaxainHcKa
oT 10.02.2005 N2 212 mexay JlemapTaMeHTOM ap-
XUTEKTYPHI, IPaZlOCTPOUTENBCTBA U yIIpaBIeHU
HeABWXHUMOCTBIO I. FOxkHo-CaxanuHcka u 3A0 «/Ju-
3esb-Tpelif» 3aKIt04eH JOr0OBOP apeH bl 3eMeTbHOI0
y4acTKa, Iomazeio 995 KBapaTHBIX MEeTpa, o/, Cy-
IIeCTBYIOIIYIO BpeMeHHYI0 aBTO3alIpPaBOYHYIO0 CTaH-
LIMI0 KOHTEMHEePHOr'0 TUIla CpoKoM 0 25.10.2014.

[1o ncreyeHnu cpoka AecTBUA JOTOBOPA apeH/ b
3A0 «/luzenn-Tpelia» TpoOAOIKAIO TOTB30BATHCSA
3eMeJIbHBIM yJacTKoM. 25.08.2016 /lemapTaMeHT Ha-
mpaBwmI B agpec OOIecTBa yBeIOMIEHUE O IIPEKpa-
IIeHUY apeHJHBIX OTHOIIEHUH 1 06 0CBOBOXKIEHUN
3eMeJIbHOIO yJacTKa He [To3ZjHee YeM depe3 3 Mecsd-
11a ¢ JaThl IOJMyYeHUA yBeOMIeHUA. YBeJoMIeHue
6bU10 TONTy4eHo ObmmectBoM 29.09.2016.

[To ucteueHny Tpex MecslleB 3eMeTbHbIN y4acTOK
He 6BUI 0CBOOOJK/IEH, ¥ 3aMeCTHUTENb TpoKypopa Ca-
XaJIMHCKOU 06J1acT 06PaTUIICA B CyZ] C BUHAUKAIIH-
OHHBIM HCKOM.

CyZbl IPULLTH K BEIBOAY, YTO UHUITUUPOBAHHBIN
3aMecTHUTeNeM NpoKypopa CaxaaruHCKON 0b1acTu
CIIOp O BO3BpaTe MMYyIlleCTBa BEITeKaeT 13 JIOTOBOP-
HBIX OTHOIIIEHUH, UMeeT 06513aTeIbCTBEHHBIH XapaK-
Tep, K OTHOIIEHUAM CTOPOH I0/jIeXKaT IpUMeHEeHUI0
HOPMEI O floroBope apeHbl. CieZoBaTeabHO, II0J-
HOMOYUsA Ha obpaleHue MpoKypopa ¢ paccMaTpH-
BaeMbIM UCKOM B COOTBETCTBUU cO CT. 52 ATTK PO
OTCYTCTBYIOT, TIOCKOJIbKY M306paHHbIH TTOCTETHUM
crroco6 3amuTsl o npasuiam cT. 301 I'K PO k criop-
HOU cUTyallu HeIpUMeHUM.

KpaiiHe akTyajbHBIM, OTBEYAIOIIUM pealuiM
CJIOKUBIINXCS OTHOIIEHUH B 9KOHOMUKE, SIBJISET-
cq 1. 7 ipukasa ['eHepanbHOM npoKypaTyphl PO oT
11.01.2021 N2 1 «O BHeceHMU U3MEHEHUI B IIPHKa3
l'enepanbHOTO IpoKypopa Poccutickoit Pesepanyiu
oT 07.07.2017 N2 473 «O peanusanyuu NpoKypopaMu
MIOJIHOMOYUY B apOUTPaXKHOM IMIPOIiecce»>>, KOTO-
PBIM MTPOKYPOP B IEAX obecrieueHus: 3aKOHHOCTH
HaJieJieH IPaBOM BCTYTIUTD Ha JIF0O0¥ cTasnu apou-
TpaXHOTO IIpoliecca B iefia, YKa3aHHble B 4. 1 ¢T. 52

Y QepepanbHblit 3akoH oT 17.08.1995 N2 147-03 «0 ectectBeHHbIX MoHoMonusax» // CMNC «KoHcynstanTMoc».

20 QepepanbHbii 3akoH oT 02.12.1990 N2 395-1 «0 6aHkax 1 6aHkoBcKoit featensHocTu» // CMC «KoHcynbraHTlnocs.

21 KpemHesa E. B., Mamatos M. B. Ponb npokypopa B ap6utpaxHoM npouecce: akTyanbHble Bonpocsl // Mpaktuka peanvsa-
LMW cynamu 1 npokypaTypoit TpeboBaHMiA 3aKOHa 0 3aLLWTe NpaB y4acTHUKOB 3KOHOMUYECKOM AeATeNIbHOCTM : COopHUK
cTaTei Mo MaTepuanam Kpyrioro ctona, npoeefeHHoro B pamkax V MockoBckoro opuanyeckoro dopyma / nog peg.

T. N. Otueckon. — M. : Pl-lpecc, 2018. C. 97—102.

22 MepepanbHblii 3akoH ot 01.07.2021 N2 282-03 «0 BHeCeHUM n3MeHeHWI B cTaTbio 52 ApbuTpaskHoro npoueccyanbHoro
Kogekca Poccuiickoin ®epepauun» // CMC «KoHcynbTtanTlnocs.

2 Mpwukas MeHepanbHoi npokypaTypsl Poccuitickoit ®epepaumm ot 11.01.2021 N2 1 «O BHeCceHUN U3MEHEHUI B NpUKas
leHepanbHoro npokypopa Poccuiickoit ®epepauuu ot 07.07.2017 N2 473 “0 peanusauuu npokypopamm nosIHOMOUUI B

apbutpaxHom npouecce”» // CMNC «KoHcynsTanT noc».
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ATIK P®, a c yueTom nosnoxxeHui rmassl 25 ATIK PO
— TaKKe B Jlesia 00 aIMIHUCTPATUBHBIX TPABOHAPY-
meHuax (ct. 202—207 ATIK P®).

B 5TOi1 cBA3M aBTOp MO-IIPeKHEMY CUUTAET
IpaBOMEpHOH BEICKa3aHHYIO UM paHee MO3UIHUI0
0 BO3pacTaHUHU PoJU IPOKYPOPCKOTro HaZ30pa 3a
HCIIOTHEHVEM 3aKOHO/ATENbCTBA B chepe 3alUThI
SKOHOMUYECKHX UHTepecoB rocyZilapcTBa Kak OZHOTO
13 BKHEWIINX IIPABOBBIX CPEJCTB 3aLTUTEL CAMOTO
rocyZapcTBa, IpaB I'PakAaH U I0PUANIECKUX JINII,
obecrieyeHNs 5JKOHOMUYIECKOH 6€30IT1aCHOCTU TEPPU-
TOPUI U HaceJleHUs, COXpaHeH!A U palllioHaIbHOTO
UCII0/Ib30BaHUsA IPUPOAHBIX 60raTcTB Poccuu®™.

ITpy BeIAABIIEHNH HApYIIEeHNI 3aKOHHOCTH B 3KO-
HOMUKE IIPOKypPOpPbI IPU3BAHBI 06eCIIeYnBaTh J0-
CTaTOYHBIMHY [JOKa3aTelbCTBAaMHU 3asIBIsieEMble UMY
Tpe6OBaHNsA, HOHUMasi B&XKHOCTb «IIPOIIeCCYaJTbHOTO
IIPOTUBHUKA» U €r'0 BO3MOXXHOCTH I10 IIpe/icTaBIe-
HUIO ZIOKa3aTeNbCTB B 000CHOBAHME IPABOTHI CBOUX
AeicTBUi TGO CBOEH TIO3UIIMH TI0 CYIECTBY CIIopa™.

Hampuwmep, pemeHrneM ApOUTpaXHOTO CyZa
r. Mocksel 0T 07.11.2014 rck nepBOro 3aMmecTUTeNA
l'enepanbHOTrO NNpoKypopa PP B unTepecax Poccuii-
cxoit Pegepannu B mulle PesepasbHOrO areHTCTBA
10 YIIPaBJIeHUIO TOCYapCTBEHHBIM UMYIeCTBOM
(PocumymiectBo) k OAO «AKIMoHepHast GUHAHCOBAsA
koprnopauus «Cucrema», 3AO «CucreMa-lHBeCT»,
OAO «AxnyoHepHasa HedTsIHAA KoMnaHua “bam-
HedTh”» 00 cTpebOBaHUM B TOJIB3Y PoccUiicKoi
desepanny rocyjapCTBEHHOTO UMYIIIECTBA OOBIK-

Otyeckan T. U.

YyacTue npokypopa B paccmoTpenmuy cynamu B PO u KHP nen no akoHoMuyeckum cnopam

HoBeHHBIX akunil OAO «AxumoHepHas HedTsIHAA
KommnaHus “BamHedTs”» 6bUT yOBIETBOPEH=’.

OcHoBaHUeM A1 0OpalleHus IPOKypopa B ap-
OUTpPaXXHBIN Cy/ cTaja IPOBEPKaA, IIPOBeAEeHHAsA Ha
OCHOBAHMM CBeZIEHUH, Coilep:KallluXCca B MaTepuazax
YTOJIOBHBIX JieJl, BO30yKIeHHBIX 110 IIpU3HAKaM IIpe-
CTyIUIEHHH, Ipe/lyCMOTPeHHEIX cT. 160 (4. 4), 174
(4. 4),174.1 (4. 4) YK PO.

[Tpoxypops! Poccuiickoit Pesepanunu npu ocy-
IeCTBAEHUH HaZ30pa 3a UCIOJHEHNEM 3aKOHOB B
chepe SKOHOMHUYECKON U TPeANPUHUMATENbCKON
JeITeIbHOCTU BBIABIAIOT MHOTOYMC/IEHHbIE Hapyllle-
HUA. DTH BOIIPOCHI SIBJIAIOTCSA IIPEAMETOM 00CyKe-
HUS Ha HayIHBIX GOPyMax, IPOBOJUMBIX YIeHBIMU
Poccutickoit Pezepanyivi Ha pa3IMYHBIX IUIOMAKAX,
TIO3UIINY YYEHBIX U3/1araloTcsa B HAyYHbIX UCCIeZ0-
BaHUAX (MOHOrpaduax, cCOOPHUKAX HAyYHBIX KOH-
depeHNi, CUMIIO3UYMOB), Y4e6GHBIX TOCOOUAX™ .

[pesugent Poccuiickoit ®egepanuu B. B. [Tytnn
Ha 3aceZlaHHUAX KoJulerny ['eHepalibHOU IPOKypaTy-
PBI IOZYepKUBaJ 3HAUUMOCTD pelllaeMbIX elo 3a/ay:
«[IpokypaTypa npu3BaHa BHOCUTb BECOMBIM, 3Ha-
YHUMBIN BKJIaZ B pa3BuTHe Poccuu Kak IIpaBOBOTO,
COLIMa/JIbHO OPHEHTHPOBAHHOI0, IEMOKPaTHUIECKOTO
rocyzapcTaa»>’,

B 5T0ii cBA3M aBTOP cUMTaeT BO3MOXXHBIM c/e-
JIaTh BBIBO/J] O TOM, UTO IIpOKypopaMu Poccuiickoii
denepannu u Kuratickoit HapogHoii pecry 6k
TIPUHUMAIOTCA MepPHI 110 3al[UTe dKOHOMUYECKUX
HMHTepecoB roCyapCTB B Cyax.
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AHHOmauus. B nocnedHue 200bL npecmynieHUs, Ha3bl8demble «KPeOUMHOIL 108YULKOll», cmanu
WLUPOKO pacnpocmpaHeHHsimu Ha meppumopuu Kumas. IIpecmynieHust 0mHOCAMCES K pa3AUUHbLM
HEe3AKOHHBIM U NPeCTYNHbIM 0elicmeusiM, 0Cyu,ecmeansiemsbim noo 8u0OM UACTHbLX 3AilMO08, Umo
cepbe3Ho Hapyuiaem GUHAHCOBBLI U COYUANbHBLI NOPAJOK 8 CMPaHe, a makyce npedcmagiusiem
noabluLeHHYH0 06lecmaeHHY 0 onacHocms. B nacmosiiyee epems skoHomuka Kumas Haxodumes Ha
nepexoo0HoM amane, U ONMUMU3AYUsL OU3HeC-CPedbl S8JISIENMCS 8ANCHOLL UACTIILIO IKOHOMUUECKO20
passumus 8 HO8YH 3NoXY, 8 Mo 8peMsl KAK CMAdUNLHOCMDb U NPOUGeMAaHile PblHKA UACMHO20 Kpe-
OUMOBAHUSA CYIHCUM 8ANCHOU 2apanmuetl 01 onmumusayuu 6usHec-cpedsl. B coomgemcmsuu ¢
ob6ujetl meHOeHYUell IKOHOMUUECKO20 PA3BUMUSL 8 HOBYIO INO0XY, A MAKNCEe 8 KOHMEKCMe Y20J108H020
3axoHoOoamenvcmea 0Jis1 N000ePHCAHUS PUHAHCOB020 U COUUANLHO20 NOPAOKA, NpeceteHle «Kpe-
OUMHbBLX NI08YULeK» U 60PbOA ¢ NOPOHCOEHHBIMU UMU MAPUOSHBLMU CLLAMU SBSIOMCSA BANCHOL
3adaueti 8 x00e CneyuanbHoll 60pbObL NO UCKOPEHEHUI0 MAPUO3HBLX 2pyNN. B KoHmekcme yKa3aH-
Holl CneyuansHoll 60pb0ObL NO UCKOPEHEeHUI0 MAPUO3HBIX 2pyNn 8 npouecce 60pbObL ¢ «<KpedUMHbLMU
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JI08YWKAMU» BO3HUKJIO MHO20 Npobiem. Bo-nepebix, noHsamue «KpeOumHdas J08ywKa» A6asemcs
PACNIbIBUAMbLM, A MAKJCe KpUMepuu no Keanudukayuu npecmynHuix 0estHU, CBA3AHHbBIX C «Kpe-
OJumHoii 1o8ywKoli», no gceil cmpaHe HeOOHOPOOHbL. Bo-emopbslx, cyujecmgyem nymanuya mexcoy
NOHAMUAMU «KPeOUMHAS JI08YWKA» U «POCMOBUWUUECT80». B-mpembux, UMeN0 MeCmo sa8JieHue
3ameHbl onpedesieHHO20 COCMAsA NPecmynjieHUst NOHAMUeM «KPeOUMHAs I08YWKA», NPU IMOM
cyOebHoe pewerue obradaem 6osiee CUNBHOU Cy6BEKMUBHOCMbIO, UMO CePbe3HO 8Usem HA CNpa-
gednugocms npagocyoust. [10amomy mobko nymem ymouHeHUs NOHAMUS «KPeOUMHAS JI08YULKA»
U 8bISICHEHUS Y20108HOTL NPOMUBO3AKOHHOCMU COOMEemcmayouux 0essHUll Mo2ym O0bimb MOUHO
KeanuPuUUUPOB8AHbL MAKUe NPeCyNJeHUs, KAK «KPeOUMHAS J08YWKA», UMOobbl 8 KOHEUHOM UMoze
803MOXCHO 6bLIO 3hheKkMmUBHO Npecekams uXx.

Kntouesvle c1o8a: «kpedumuas 108ywKka», pocmosujuuecmaso, 4acmHoe KkpeOumogaHue, npuzogop,
Y20/108HO-NPAB0BOE Npomugodelicmaue.

Abstract. In recent years, crimes committed in the form of a credit trap have become widespread in
China. The so-called credit trap crimes refer to various illegal and criminal actions carried out under
the guise of private loans, which seriously violates the financial order and social order of the country,
and there is also an increased public danger. Currently, China’s economy is in a transitional stage and
the optimization of the business environment is an important part of economic development in the
new era, while the stability and prosperity of the private lending market is an important guarantee
for the optimization of the business environment. In accordance with the general trend of economic
development in the new era, as well as in the context of criminal legislation to maintain financial and
social order, the suppression of credit trap crimes and the fight against mafia-criminal forces generated
by them are an important task in the round of Special Struggle to eradicate Mafia-criminal Groups.

In the context of this Special struggle to eradicate mafia-criminal groups, many problems have arisen
in the process of combating the crime of credit trap: firstly, the concept of credit trap is vague, as well
as the criteria for the qualification of criminal acts related to credit trap are heterogeneous throughout
the country; secondly, the confusion of the concept of the crime credit trap with the concept of usury;
thirdly, there was a phenomenon of replacing a certain corpus delicti with the concept of credit trap,
it is vague, as well as the criteria for the qualification of criminal acts related to the credit trap are
heterogeneous throughout the country; secondly, the confusion of the concept of the crime credit trap
with the concept of usury; thirdly, there was a phenomenon of replacing a certain corpus delicti with
the concept of credit trap, as well as a court decision has characteristics of a stronger subjectivity, which
seriously affects the fairness of justice. Therefore, it is only by clarifying the concept of credit trap and
clarifying the criminal illegality of these acts that the crimes of credit trap can be accurately qualified
in order to ultimately effectively stop that kind of crime.

Keywords: credit trap; usury; private lending; sentence; criminal legal counteraction.

BBeaenue OcHOBHBIe IPUYMHEI paclpoCTpaHeHUs CBA3aH-

HBIX C «KpeJIUTHOU JIOBYIIIKOU» NIpPeCcTyIUIEHU! B

ITo cratucTrke MUHMCTEPCTBA 0OIECTBEHHOM 6e3-
onacHoctu KHP, Ha 26 deBpass 2019 r. opranamu
o61TiecTBeHHOM 6€30TTaCHOCTY CTPAaHbBI TUKBUANPO-
BaHbI 1 664 pecTyITHbIE TPYTIITUPOBKY, YCTPAUBAB-
IIMe «KPeJAUTHBIE JIOBYLIKW»', B OBIIEH CI0KHOCTH
6bUTO PaCKPHITO 21 624 YTONOBHBIX e MOIIIEHHUYE-
CTBa, BEIMOTATEIbCTBA U JIOKHOT'O VICKA, APECTOBAHBI
16 349 nozmo3peBaeMbIX ¥ aKTUBHI Ha CyMMy 6oJiee
3,53 MmIpz oaHeit’.

KuTae 3aKII04aloTCs B TOM, YTO, BO-IIEPBBIX, «Kpe-
JIVITHBIE JIOBYIIKU» SABJISIOTCS HOBBIM BH/IOM TIpe-
CTYIIHOCTH, TaK 4YTO CyZeOHbIEe OpraHbl Ha IPAaKTUKE
He MOTYT YJIOBUTB UX CYIIECTBEHHBIX XapaKTepHU-
CTUK U 3G PEeKTUBHO 6OPOTHCA C yKa3aHHBIMHU 001Iie-
CTBEHHO OIIACHBIMHU JIeTHUSMU; BO-BTOPBIX, popma
aKTOB «KPeAUTHOM JIOBYIIKH» ITOCTOSTHHO MEHSETCH,
a IpaBOBOE peryINpOBaHUe UMeeT eCTeCTBEHHOe
OTCTaBaHUe, TaK YTO CyZeOHbIe OPTaHbl Ha IPAKTH-

! <<erp,eraﬂ NoBYyLWKa» B I'Ipe,[l,CTaBJ'IeHHOI;I CTaTbe OTHOCUTCA K aKTaM HEe3aKOHHOIro npnceoeHund l~I)/)KOIZ cobcTBEHHOCTHM
nytem pa3pa60TK|/| pas3nnyHbIX noByLwek non BUAOM HaCTHOINo KpeauTtoBaHUA.

2 2019%F2H26H, NEHEAE:

AR A E A AT B DY R A B 1L [Mpecc-koHdepeHuns MunncTepcTea

obuectBeHHoM besonacHocTn KHP: 6puduHr o bopbbe HaLmoHanbHbIX OpraHoB obLecTBeHHON 6€@30MacHOCTH C HOBbIM
BUOM MPecTynieHnini — «kpefutHas nosylika» ot 26 ¢espana 2019 r.] // URL: https://www.mps.gov.cn/n2253534/
n2253875/n2253877/c6412672/content.html (zata obpaweHus: 22 mapTa 2021 r.).
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Ke IIPOTHUBOAENCTBYIOT 3TUM THUIIAaM NIPECTYIUIEHUH
6€e3 TEOPETUIECKUX OCMBICJIEHUH U TPAKTUYECKUX
BBIBOZIOB.

[ToaTOMY ClIeZiyeT yTOYHUTD MOHATHUE «KPEJUT-
Has JIOBYIIKa» U KPUTEPUH €ro CyZeOHOTOo Ompe/e-
JIeHUs1, YTOOBI peasn30BaTh IPUHIUI COOTBETCTBUSA
MPECTYIUIEHUIO OTBETCTBEHHOCTU U HaKa3aHUs U
06eCreynTh TOYHOCTD CyZeOHBIX OpraHOB B 60pbbe
C «<KpeUTHBIMU JIOBYIIKaMU». DTO UMeeT OOJIbIIoe
3HaveHue i peryasapHoi CrenuaabHoM 60pbObI
10 UCKOPEHEHHIO MadpUO3HBIX IPYIIIT’, ONTUMHU3A-
My 6u3Hec-cpesibl, 6ecriepe60iHOr0 GYHKIIMOHU-
POBaHMSA PbIHKA YaCTHOT'O KPEAUTOBAHUSA U 3AIUTHI
JIMYHOU ¥ MMYyIleCTBEHHOH 6e3011aCHOCTH JIIoZel.

IToHATHE «KPEAUTHOMU JIOBYILIKI»

YeTKoe olpeZiesieHre TOHATHA «KpeAUTHAs JIOBYII-
Ka» ABJIAETCS IPEATNIOCBUIKOM I BEIABIEHUS COOT-
BETCTBYIOIINX YTOJIOBHBIX Ziesl. MexXy TeM, NCXOAA
13 COCTABOB OIIpeZie/IeHHBIX [IPECTYIUIEHUN U ITIOHA-
TUA «KpeAUTHas JOBYIIKa», yCTAHOBJIEHHUE YeTKUX
KpUTepHeB JJIs1 pa3rpaHUYeHUs THKPUMUHHPOBA-
HUA OT KPUMUHUPOBAHUA SBJIAETCS HEOOXOAMMBIM
ycIoBHeM /il obecrieueHusA 6ecriepe6oHHOTO U
3Z0poBOro GyHKIMOHUPOBAHKUSA PBIHKA YaCTHOI'O
KpeJuTOBaHUsA. B HacTosIee BpeMsA IOHATHE «Kpe-
[VTHAs JIOBYIIKA» SIBJISIETCS CIIOPHBIM KaK B Kpyrax
TEOPETHKOB, TaK U B CyZleOHOI MPAaKTHUKE, U OLHO-
3HAYHOTO BBIBOZIA HET. KpoMe TOro, B MECTHBIX pabo-
YUX 3aKJIIOYEHUSX, Ja)Ke B CyZeOHBIX Pa3bsCHEHUSAX,
TIOHATHE «KpeJUTHAasA JIOBYIIKa» ONIpe/iesIAeTCsa TakkKe
I10-pa3HOMY.

I[TpecTytuieHus1, CBA3aHHBIE C «KPeJUTHOM JIOBYII-
KOI1», BOSHUKJIM B 5KOHOMUYECKH Pa3BUThIX PETHO-
HaXx, TaKuX Kak L[3aHcy u WKOU3AH, U TOCTENIeHHO
pacnpocTpaHWINCh Ha BCIO CTpaHy. B MecTHOM cy-
ne6HOI JOKYMeHTe — 3aMedYaHUsIX 00 yCHIeHnu!
cyzZeOHO pabOTH M OTATYEHUH HAaKa3aHUA 3a CO-
3laHUE «KPEAUTHBIX JIOBYIIEeK» B COOTBETCTBUH C
3aKOHOM, OMyOJIMKOBaHHBIX BhICIINM HapOAHBIM
cyzom T. lllanxas 23 okTsa6ps 2017 r., mpexze Bcero
OBUTH OIIpe/ie/IeHbl XapaKTEPUCTUKHU pacCMaTpHBa-
€MBIX NIpecTyIUIeHU: «IIpu co3zaHuu “KpeAUuTHBIX
JIOBYIIEK” OOBIYHO 110/, BUZOM MUKPOGUHAHCOBOM
KOMITAQHUH C UCIIOJIb30BAaHUEM JIOKHOU peKJIaMBl,
CHIDKEHHUS [T0pora KpeZUTOBaHuUsA, CKPEITUSA dak-
TUYECKUX TapuQHBIX CTAHJAPTOB U T.J. CKJIOHAIOT
YKePTBY K 3alMCTBOBAHUAM, UCIIO/Nb3Ys PA3TNYHbBIE

O ot [®S5BE20184E H 24 H KA CRTITRIAE

Man Jlynmait, [o lyH-An

YronoaHo—npaBosoe npomsoneﬂcmme NPECTYNIEHNAM, COBEPLIEHHLIM B BUJIE <<er,|1I/ITH0l7I JIOBYLLIKK»

He3aKOHHEBIE CPe/ICTBA WIH JIOXKHBIEe CyAeOHbIe NCKU
JU1S1 B3BICKQHUS IOJITOB C IIeJIbI0 He3aKOHHOI'O 3aBJIa-
JleHUS UMYIIeCTBOM KEPTBHI, UYTO IPUBOJUT JaKe

K TaKHUM CepPBbEe3HBIM ITOC/IEACTBUAM, KaK OpocaHue

YKEePTBOU y4eOBl, CaMOyOHUHCTBO, IPOAaKa CBOETO

ZioMa ZiJiA roraieHus Joiaros. OCHOBHBEIMH CIIOCO-

6aMu COBepIIeHNs YITOMSIHYTHIX IPECTYIUIEHUH SB-

JIAIOTCA:

1) co3zaHue BUANMOCTH YaCTHOI'O 3aNMCTBOBAHUS.
OTBeTYMKY OOBIYHO MOZ BUAOM «MUKPOGHHAHCO-
BOU KOMITaHNW» MOAIINCHIBAIOT KPeJUTHBIN JI0-
TOBOP C JKepTBOU OT NMeHU GU3NIECKOTo JINLA
B BY/le INYHOT'O YaCTHOI'O 3aMMCTBOBAHUA, IIPU
3TOM HCIIONB3YIOT pa3aIudHble GOPMYIHUPOBKU:
«3apaHee OLleHEeHHbIH yIiep6», «<3aI0TOBHIE /Jie-
MO3UTHI» /IJIS1 TOTO, YTOOBI OOMaHHBIM IIyTEM 3a-
CTaBUTH KEPTBY 3aKJIIOYNTD «3aBHIIIIEHHbIE Kpe-
JUTHBbIE KOHTPAKThI», «KOHTPAKThl IHb U fH»,
ZIOTOBOPEHI 00 UITOTEKe HEABKMMOCTH U T.II.,
KOTOPBIE SIBHO He 0JIaronpHUsATCTBYIOT KEPTBE;

2) coabpukoBaHMe ci1e0B 6aHKOBCKOTO 000pPOTa,
YTOOBI CO3/IaTh WUTIO3UIO, UTO JKePTBa IOIy4rIa
BCe JIEHbI'H, B3SIThIE B JIOJIT 110 KOHTPAKTY;

3) B OJHOCTOPOHHEM INOPsAZKE HEOOOCHOBAHHOE
yTBepXKJeHUe, 9YTO XKePTBa HapyIIua J0roBop,
TpeboBaHUe HeMe/JIEHHO ITOTAaCUTh «3aBbIIIEH-
HBII KpeauT»;

4) HaMepeHHOe yBeJWdeHne CyMMEI KpeauTa. B ciy-
yae ecJIM )KepTBa He CMOIVIA 3aIUIaTUTh, OTBET-
YUK [IpeZCTaBJIsIeT JpyTre Mo/ieIbHbIe «MHUKPO-
¢dUHAHCOBBIE KOMITAHWUW» WU BBIZAET cebs 3a
ZPYTYIO KOMIIAHUIO B IIeJIAX 3aK/II0YeHNs HOBBIX
«3aBBIIIEHHBIX KPEJUTHBIX JOTOBOPOB», YTOOBI
«CBECTH CYETHI», YTO elle OOJIbllle YBeTNIUBaeT
CyMMY KpeZAnTa;

5) «B3BICKaHUE ZIOJITOB» C UCIIOIH30BAHUEM MATKUX U
HaCWIbCTBEHHBIX CPEJCTB IO M0Aa4Ya JIOKHOTO
HICKa IS IOCTYDKEHUS 1[eI IPUCBOeHUA UMY-
IIeCTBA YKEPTBHI U €0 OJIU3KUX POJACTBEHHUKOB
IOCPEICTBOM YCIIEITHOTO CyAIeGHOT0 penreHus’,
Cyzpl Bcex YpOBHeEH 110 Bcell cTpaHe I10c/Ie/j0Ba-

TeJbHO BBIHOCWIN pabo4ue 3aKII0YeHUs 110 «Kpe-

JAUTHBIM JIOBYIIIKaM», HO HU B OHOM U3 HUX He OBUIO

9YEeTKO OIIpeie/IeHO OHATHUE «KPeJUTHON JIOBYLITKI>».
B 3ameuaHnuax BepxoBHOro HapogHOro cyza, Bep-

XOBHOH HapOZHOU IpOKypaTyprl, MUHHCTEpCTBA

ob1ecTBEHHOM 6e30macHOCTH U MUHHUCTEPCTBA

IOCTULIMH T10 PsZY BOIIPOCOB, KACAIOIINXCS PaccMo-

TPEeHUs YTOJIOBHBIX ZIeJI O «KPeJUTHOMN JIOBYIIIKE>»

ot 9 anpens 2019 r. (ganee — 3amMeuaHus), ObUIO

B I - 413 &0)  (YBenomneHue o nposeneHumn Creun-

anbHon 6opbbbl No MckopeHeHW0 Madro3Ho-3MbIx rpynmn, onybnukosaHo LleHTpanbHbiM kKoMuTETOM KOMMYHUCTMYeE-
ckoit naptum Kutas u locynapcTBeHHbIM coBeToM 24 aHeaps 2018 r.) // URL: http://www.xinhuanet.com/legal/2018-
01/24/c_1122309773.htm (gaTa obpawerusa: 28 mapta 2021 r.).

C T RN RIERE T 201 74R10 H 23 H R AR Bt 75 B350 - CORT IR o 4 AR g AR ™ 16 B O U SR A LA
E ) [3ameuanus o6 ycunenun cynebHomn paboTsl U OTATYEHUM HAKa3aHWS 3a NPeCTYNNEHUs «KpeaUTHas NOBYLLKa»
B COOTBETCTBMU C 3aKOHOM, onybninkoBaHHble BbiclunM HapoaHbiM cynoM r. LLanxas 23 oktabps 2017 r.] // URL: http://
www.faxin.cn/lib/dffl/dfflContent.aspx?gid=B 1013323 (naTa obpauieHusa: 15 anpena 2021 r.).
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BIIepBBIe B GOpMe CyZie6GHOTO TOTKOBaHUA OIIpese-
JIEHO TIOHATHE «KpeAUTHAas JIOBYIIKa», 8 UMeHHO:
IO, «KPEJUTHOM JIOBYIITKOM» MTOHUMAaeTCs «0b1iee
Ha3BaHUe COOTBETCTBYIOIIMX IIPAaBOHAPYLIEHUN U
IpecTyIUIeHUH, COBEPIIEHHBIX C 1eJIbl0 He3aKOH-
HOTO TIPUCBOEHUS IYKOTO UMYIIECTBA, TAKUX KaK
CKJIOHEHMe WU IPUHYX/eHNe KepTBHI K IoZNuIca-
HUIO coIVIallleHUH 3aliMa WU 3aMacKUPOBAHHOTO
3aiiMa, UTIOTEKHU, TapaHTUH U T.J.; OPMUPOBaHUE
JIOKHBIX TpebOBaHUA U IOJITOB MTyTEM IpeyBeande-
HUS CYMMBI KPeIUTOB, HAMEPEHHOT'0 CO3ZlaHusd Jie-
$oNTOB, MPOU3BOJILHOTO YCTAHOBIEHUA 1e)OITOB,
VHUYTOXKEHUSA I0KA3aTENbCTB MOTANIEHUs U IPYTUX
crioco60B; He3aKOHHOE 3aBIafieHe UMYIIeCTBOM
JKEPTBHI TOCPEACTBOM CyZIe6HOTO pa3bupaTeIhCTBa,
apbuTtpaka, HOTapUaIbHOTO 3aBEPEHUS WU C TIOMO-
IIbIO HACWINS, YTPO3 U JPYTUX CPEJCTB» .

[TpeacTraBaseTcsa, YTO «KpeAUTHAs JIOBYIIIKa» He
SIBJISIETCS HU IOPUAUYECKUM TIOHSITUEM, HU KOHIIETI-
1yiel TOMUTUKY, a OOIIUM TEPMUHOM HapyIlleHUH
U TIPECTYIUIEHUH, yITOTpebisieMbIM B IPaKTHUKe pac-
CMOTpEHUA JieS1 0 He3aKOHHOM BJIaIEHUN UY3KOH cOob-
CTBEHHOCTbIO 110/, BUZIOM YaCTHBIX 3aiiMOB®.

Ogamako B mpotiecce cye6HOM TPaKTUKU C TOMH
nebuHUIIMEN BOZHUKAET MHOTO MTPOGIeM.

Bo-TIepBBIX, Ha TPAKTUKE MEX/Y CyAeOHBIMU Op-
raHaM¥ BO3HUKJIU CIIOPHI O TOM, CJIeyeT JIU OJHO-
BpPeMeHHO IIPUMEHSATh BCe IlepeyrcjieHHbIe CII0CO-
6Bl 1 ATy WIX JUIIb OAWH U3 HUX . HezaBucuMO OT
TOTO, TOCTYITHHI BCE TTepeyrcIeHHbIe 06CTOATENBCTBA
OZHOBPEMEHHO WU IPUMEHHUMO TOJIbKO OZHO, BO3-
HUKHYT IB€ KpallHUE CUTYyaI[UU: JINOO MPECTYITHOE
JesTHNEe — «KPEeJUTHAS JIOBYIIKA» TPYAHO KBATUDU-
LIMpPOBATh U BUHOBHBIY He MOJYy4YUT HaZjlexallero
HaKa3aHWs, TUO0 TIPUAETCS YIPOIaTh KBatuduKa-
LI1I0 paccMaTpPUBAEMOTO JlesIHUS, YTO NPUBEJET K
MHKPUMUHAJIUIVY OOBIIIOT0 KOJTUYECTBA OOBIYHBIX
YaCTHHIX 3alIMOB.

TTo MHEHUIO aBTOPOB, CyZieOHbIE OPTaHbI TPHU KBa-
JUPUKAIINY TaKOTO AESTHUS, CBA3aHHOTO C «KPEJUT-
HOM JIOBYIIIKOM», He JO/KHBI OTPaHUYMBATHCS €ro
dopManbHbBIMU TpU3HaKaMu. [TIOCKONBKY JaHHOE B
3aMedaHUAX TOHATHE SBJSAETCA UMb GeHOMEHO-
JIoTUYecKO! MHAYyKUMel, a He co3ZaHheM HOBOTO

COCTaBa MPEeCTYIUIEHU, TO MPU3HAHUE COAETHHOTO
MPECTYIUIEHUEM 3aBHUCUT TaK)XXe OT TOT'O, COOTBET-
CTBYET JI1 OHO COCTaBY KOHKPETHOTO MTPECTYIUIEHUS,
npegycMmorpeHHOMY YK KHP. To ecTs He3aBuCcUMO
OT TOT'0, KaKHe CPeACTBA UCI0JIb30BaJl BAHOBHUK
U CKOJIBKO CIIOCOOOB U I€HICTBUM, COAEPIKALINXCA B
3aMevaHUAX, UMEIOTCS B COIETHHOM, OCYKJEHUE U
HaKa3aHUe 3a HETO TOCIeAyeT TOJBKO B TOM CIyJae
€CJI OHO COOTBETCTBYET PeIrIaMeHTUPOBaHHBIM YK
KHP mpusHakaM OmpeZieJIEHHOTO COCTaBa MPEeCTYILUIe-
Hus. Eciu xKe, Ha060pOT, TO coflesTHHOE He 00pasyeT
TIPECTYIUIEHUS.

CiiemoBaTeNbHO, TIPU CyA€OHOM TPUMEHEHUH T1e-
pevncIeHHbIe BhIIe CITOCOORI U I1aru B 3aMeuaHuax
He ABJIAIOTCA HY BHIOOPOYHBIMU, HU TIapajUlebHbI-
MM, BBICTYTIAIOT JIUIITh 0OCTOSTENHCTBAMHU JIJIS pac-
CMOTpPEHMUS CyIeOHBIMU OpraHaMu KOHKPETHBIX JIeJ,
CBA3AHHBIX C «KPEUTHOM JIOBYLIKOA»®. B 11e710M KBa-
nudUKaIMa IpecTyIUIEHUS B BUe «KPEAUTHOM! JIO-
BYIIIKU», TIO CyTH, 3aBUCHUT OT COCTaBa MPECTYILIEHUA,
TeM GoJiee YTO IPUHITUT 3aKOHHOCTH He MOXKET OhITh
HapyIeH MosBJIeHueM HOBOTO THTIA TPECTYIUIEHMUS.

Bo-BTOpPBIX, TpUMEHEHNE TTIOHATUS «KPeAUTHAs
JIOBYIITKa» B CyZIeOHOM MpaKTUKe Pa3MbLUIO XapaKTep
ZieJT, KOTOphIE MOXHO OBUTO GBI Y€TKO MAeHTUDUIIN-
POBATh B COOTBETCTBUU C YTOJIOBHBIM 3aKOHO/IATE -
CTBOM M COOTBETCTBYIONTUMU CyIe GHBIMU TOJKOBA-
HuAMY. HatipyuMep, KOHKpeTHbIE AeTHUS MOTYT ObITh
KBaMGUIIMPOBaHBI U HaKa3aHbl KaK MOIIeHHUYe-
CTBO B COOTBETCTBUHU C 3aKOHOM, OTHAKO TIOCJIE TOTO,
KaK BBE/IEHO TIOHATHE «KPEeUTHAS JIOBYIIKa», 3TO MO-
JKeT TIOBJIUATD Ha IPU3HaHUE COAETHHOTO MOIITEHHU-
YeCTBOM, YTO IIPUBEZET K Y)KECTOUEHHIO HaKa3aHUs
3a co/iesTHHOE. B CBSI3U C 5TUM MOHATHE «KPeJUTHAsA
JIOBYIIIKa», OTIpe/leJIEHHOE B 3aMeYaHUAX, JOIKHO
OBITH IPU3HAHO JIUIIb OOIUM Ha3BaHUEM, KOTOPOE
He BJIUAET Ha OCY)KJeHUe U BhIHECEHUE TPUTOBOPA
B CyZie6GHOM MOPSA/KE, a TaK)Ke He MOKET OBITh KC-
MTOJIb30BAHO B KAYeCTBE OCHOBAHUA /I OTATYEHUSA
WM CMATYEHNA Haka3aHvs. ToMbKO TaKUM 06pa3oM
MOTYT cOBTI0AIaThCA KaK TIPUHIIMII CITPaBe/INBOCTH,
TaK ¥ KOHIEMIIUSA TyMaHU3Ma YTOJIOBHOTO 3aKOHA.

TakuM 06pasom, onpesieieHre MOHATUS «KPeUT-
Hasi JIOBYIIIKa», U3JI0XKEHHOE B 3aMeYaHUAX, ChITPAJIO

S 20194 HIHN (B NRIERE . Som NRITE . A% ARAMK T 08 BT T F R AT R E L) [3a-
MeuaHus BepxoBHoro HapogHoro cyna, BepxoBHoi HapoaHow npokypaTypbl, MuHucTepcTBa obliectBeHHOM besonacHocTh n
MuHUCTEpCTBA 0CTULMK MO psify BOMPOCOB, KAacaOLLMXCH PACCMOTPEHNS YrONOBHbIX [ieN 0 «KPeAUTHO JIOBYLLKe» 0T 9 anpens
2019 r.] // URL: https://www.spp.gov.cn/spp/zdgz/201904/t20190409_414135.shtml (gaTta obpalyerus: 22 anpens 2021 r.).

6 BRFENS CORTIpHE B OY T LA TR AR L) I ERIND. B i, 2020-12-24 [Yxan f0ii. PasbsicHeHus K
3ameyaHusIM Mo psiay BOMPOCOB, KACaOLWMXCH PAaCCMOTPEHMS YTON0BHbIX 4efl 0 «KpeAUTHoW nosyLike» // Maseta «bu-

use». 24 nekabps 2020 r.].

T R BB B A OC R E ) S ST AT D] 3R IE L, 2019(21):44-54 UTn HOcun, Manbs Yxax. Uccneposanue cy-
nebHbIX MpobiieM 1 KOHTPMep, CBA3AHHbIX C «KPEAUTHOM foByLIKoi» // MpuMeHeHue 3akoHoBs. 2019. N2 21. C. 44—54].
&M, RN R CEBROTEN) WEMSER, B CNRERRY 2019426 720 HEE5HR [Uxy XauuH, Yxoy YyaHs

u Jin MaHnyH. TloHMMaHWe 1 NpuMeHeHne 3amMedaHuil o «kpefuTHo nosyLuke» // ExxeaHeBHas raseta HapogHoro cyaa.

20 niona 2019 r. C. 5].

7 KBRS JRE S RO ME S S A0 HI D] IR E ST, 2021,01:3-22 [Yxan Munkaii. YnoTpebneHve n cosgaHme NoHATWI B
yronosHoM npase // Uccneposanus 8 obnactv npasa u 6usHeca. 2021. N2 1. C. 3—22].
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oTpeZieIeHHYIO TTOJIOXKUTENBHYIO POJIb B 60phbeE C
«KpeZWUTHOH JOBYIIKOM» Ha JaHHOM 3Talle, HO OHO
OJHOBPEMEHHO UMEET CBOU HegocTaTku. Kak oTMe-
TWIU YIEHBIE, «KPEAUTHAs JIOBYIIIKA» — 3TO HE yTOo-
JIOBHO-TIPABOBOE TIOHATHE, HE COCTAB OIPe/IEIEHHOTO
MIPECTYIUIEHUS, & TOJIbKO TIOHATHE B KDUMUHOJIOTHH,
IO3TOMY OTIPe/IeJIeHUE «KPEAUTHAS JIOBYIIKA» C TOY-
KU 3peHUs YTOJI0BHOTO ITPaBa HE UMeET 3HAYEHUS
2UTA KBaTUpUKAITAY TPECTYIUIEHUA, TaK KaK JepUHU-
LIUS «<KPEeIUTHAs JIOBYIIIKA» HE MOXKET UCITOb30BaTh-
Cs1 B KQUeCTBE IOPUANIECKOTO KPUTEPUS IS OTIEHKU
TOT'0, IBJIIETCS JIW OTIPeZIeIEHHOE TTOBE/IEHUSA TTpe-
CTYIUIEHHEM .

[To MHEHUIO aBTOPOB, HECMOTPS Ha TO, YTO I10-
HSTUE «KPEAUTHAs JIOBYIIIKAa» HE COAEPIKUTCS B yTO-
JIOBHOM 3aKOHO/IaTEbCTBE, TPUMEHEHUE MTOHATHUS
«KpeAUTHAas JIOBYIIIKa» UT'PAET ONPEAETEHHYIO PY-
KOBOZSAIIYIO POJTb B Cy/ZIeOHOI MMPaKTHUKE, TIOCKOIBKY
TIPUMEHEHVE 3TOM KOHIIETIINY MOXKET MPEA0CTABUTh
cyne6HBIM OpraHaM, 0cCO6eHHO HU30BBIM CyZieOHBIM
opraHam, COOTBETCTBYIONINE BO3MOXXHOCTHU IIPU
paccMOTpeHUHU YKa3aHHBIX fiesl, obeclieunBas TeM
caMbIM eInHOObOpa3ue MpuMeHeHUs 3akoHa. Takum
06paszom, B CyZieb6HO TpaKTHKe MTOHATHE «KPE/UT-
Has JIOBYIIIKa» JO/KHO OBITH OTIPe/IeNIEHO B ITUPOKOM
CMBICJIE, TO €CTh 07 «KpeAUTHOU JIOBYIIKOM» AOIKEH
TTIOHUMATbhCSA aKT BHEJIPEHUS PA3TMIHBIX 0OMaHHBIX
METO/IOB B YaCTHBIE 3aMMBI JIST UX HE3AKOHHOT'O MTPU-
CBOEHUH.

CX0ZCTBO U pa3imyue Mexay
«KpeAUTHOU JIOBYIIKOI»
Y POCTOBIIIUYECTBOM

[TpyrurHa BBICOKOM paclpoOCTPaHEHHOCTH JeJl, CBS-
3aHHBIX C «KPeAUTHOMN JIOBYIIKOM», 3aKII04aeTCs
B TOM, YTO OHU He MMeIOT YeTKHX ITOBeJAeHYEeCKUX
XapaKTepUCTUK, B HUX UCIIOIb3yIOTCS pa3IuyHbIe
MEeTOZbI COBEepIIeHUs NPeCcTyIJIeHU, KoTophle
HeJIerKO UJeHTUOULINPOBATh, KPOME TOT'0, OHU
CKPBITHI B IPaXkZIJaHCKUX CIIOpax MO/ MPUKPBITUEM
YaCTHOT'O KpeAUTOBaHMsA, YTO 3aTPYAHAET UX UJeH-
TUUKAIHIO.

YTo6bI pa3obpaThbcs B TOBEZEHYECKUX XapaKTe-
PUCTHKAX CJIy4aeB «KPeAUTHOM JOBYIIKU», cCaMOe
BaXKHOE — HA4aTh C CYTU caMOM «KpeJUTHOM JIo-
BYIIKW», TAK KaK IPU HOHUMaHUU €€ CYTU MOKHO
MaKCUMaJIbHO UAEHTUPUIUPOBATH TaKUE Zea.
YTo KacaeTcs CyTU «KpeIUTHOM JIOBYIIIKI», TO B Ha-
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cTosilee BpeMs CyIIeCTBYIOT ZIBE OCHOBHbIE TOUKH
3peHus. [lepBast TOUKa 3peHMs 3aKIH0YAETCA B TOM,
4TO «KpPEeANUTHAs JIOBYIIKa» — 3TO «OTBETBIECHUE»
pOCTOBIIMYECTBA. VIX OT/IMYKE B TOM, YTO KPEJUTO-
PbI XOTAT, YTOObI 3aeMIIUKH IUIATHIN BEICOKHE IIPO-
IIeHTHBIE CTABKY 1 BO3BPAIaIi OCHOBHYIO CyMMY I10
ZIOTOBOPEHHOCTH, «3aUMCTBOBAHME» B «KPEAUTHOMN
JIOBYIIIKe» HE UMEET XapaKTEPUCTUK KalIUTala; ero
CYTh 3aKJIIOYAETCS B TOM, YTO IIPECTYIIHUK HE3aKOH-
HO 3aHMMaeT UMYLIECTBO KEPTBhI /IS «3aUMCTBOBA-
HUSA» TIOCPEJICTBOM PsiZia «IIPOLIeAyp», paspaboTaH-
HBIX [IPECTYITHUKOM .

BTropas TouKa 3peHHs 3aKII09aeTcs B TOM, YTO
«KPEeIUTHAsA JIOBYIIKa» — 3TO YCOBEPIIEHCTBOBAaHHAS
Pa3HOBUAHOCTb YACTHOT'O KPEMTOBAHMS, U HE3aBU-
CHMO OT TOT'0, KaKasi yCOBEPUIEHCTBOBAHHAA Pa3HO-
BUZHOCTb BCTPEYAETCS B «KPEAUTHOM JIOBYIIKE», €€
CYTh TIO-TIPEKHEMY 3aKII0YAETC B YaCTHOM KPeZu-
TOBaHUU 160, MHBIMU CIOBAMH, OHA KOPEHUTCA B
9aCTHOM KpeJUTOBaHUU "

ABTODBI CYUTAIOT, UTO Zie/1a, OCHOBAHHbIE Ha «Kpe-
JUTHOM JIOBYIITKe», 60JIbllle He OTHOCATCA K cdepe
IPOCTOro 3aiiMa, OHa ABJISAIOTCA «OTUYKACHUEM» PO-
CTOBIIMYECTBA, YKa3aHHbIE J1eJ1a BHIILUIU U3 CephI
9aCTHOIO [IPaBa U BOILIN B cpepy peryaIupoBaHus
myGIMYHOrO MpaBa. Kak yIloMMHAIOCh BhILIE, B Je-
JIaX O «KPEAUTHOM JIOBYIIKE» LIeJIb JIUIA COCTOUT B
He3aKOHHOM XMIIEHUH COBCTBEHHOCTH XKEePTBHL. Ecu
HOBe/IeHre [P YaCTHOM KPeMTOBaHUM GyeT 1C-
TI0JIb30BAThCA B KAYECTBE OCHOBHI /IS OPeie/IeHU
«KPEeJMTHOM JIOBYIIKH», 5TO HEM36EXKHO 3aTPYAHUT €€
OT/IMYMeE OT IIOBEEHHUS IIPY YaCTHOM KPEIUTOBAaHHH.
Boiiee TOro, MoBeieHre ITPY YaCTHOM KPEAUTOBAHUM
ABJISIETCS JIUIIb TOBEPXHOCTHOM XapaKTePUCTUKOMN
3TOro BH/A IPECTYIUIEHMs], a He paKTUIECKUM CO-
BEPILEHHBIM IIPECTYIUIEHNEM, TaK YTO aHAIU3, OCHO-
BaHHBIN Ha HeM, Gy/IeT OTKJIOHATHCSA OT €ro OCHOBHOM
cyTh. TIo3TOMY ZJ151 TIPOSICHEHUS CYTH JIEJI O «KPEAUT-
HOM JIOBYIILIKE», ONIPeieIEHNs TPAHMUIIBI MEXK/y HEIO U
POCTOBIIUYECTBOM, BO U30€KaHKe ITyTaHUIIbI B yTO-
JIOBHO-TIPAaBOBOM U TPaXXJaHCKO-IIPABOBOM PEryIIu-
POBaHMUU, HY’KHO YETKO OIPE/IEIUTD IIOBEEHYECKUE
XapaKTePUCTUKH «KPEAUTHOM JIOBYIIKH».

ITo IIOBOZY OTIMYMS PECTYIUIEHUS «KPeAUTHAS
JIOBYIIIKa» OT POCTOBIIMYECTBA O6Ias TEOPU KH-
TalCKOro aKaZieMUYECKOT0 COOBIIECTBA YTOJIOBHOIO
IpaBa B OCHOBHOM COBIIQZIaeT C IIO3UIIMEH B Cyze6-
HOM IIPaKTUKe. Byyuu ofHUM M3 MECT, T/Ie 3apOJy-
JIach «KPeJUTHAs JIOBYILKa», I. [IlaHxaii ormy6aMKoBas

O(1)I/II_[I/IaJIbeIe ,Z[OI{YMEHTbllz, KOTOpBIE€ YETKO pa3b-

10 B g ~F- v ) SRR SRR ) 2 R e AT [J].5:52,2018(05):180-192 [Tao Li3gHbnuH. AHanus nepapxuyeckomn CTPYKTYphbl yronos-
HO-MpPaBoOBOro perynupoBaHus poctoslimyecTsa // lOpuanueckas Hayka. 2018. N2 5. C. 180—192].

"R R A SR VE R IB SR B B M U] A 52,2016(04):79-80 [M3# XyHbanb. Onpoc v aHann3 HOBbIX BMAOB
MPecTynneHnin, CBA3aHHbIX C MOLLIEHHMYeCTBOM pocToBLYmMKoB // HaponHas npokypaTypa. 2016. N2 4. C. 79—80].

12 20184E 1T H I H KA (g iy m N BRIRBE SR TR o 4 AR A AR ™ 15 S i OE R AR TAEE L) [Bamevanns
LLlaHxanckoro Beicliero HapogHoro cyga 0b ysennmyeHnm MHTeHCMBHOCTM cyfebHon paboTbl 1 y>kecToyeHUs HakasaHus
3a MpecTynieHuns «KpeanTHas NOBYLLIKa» B COOTBETCTBUM ¢ 3akoHoM oT 9 Hoabpsa 2018 r.] // URL: https://www.scxsls.
com/knowledge/detail?id=140448 (paTa obpalyenus: 22 asrycta 2021 r.) .
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OPUANYECKAA HAYKA BE3 IPAHUL|
YronosHoe npaso

SICHAIOT PA3HULLY MEXK/Y «KPEAUTHOM JIOBYIIKOW» U

POCTOBIIIMYECTBOM:

— BO-TIEPBBIX, 1€JIb PA3/IMYHA: «3aMMCTBOBaHUE»
B «KPEAUTHOM JIOBYIIKE» SBJISAETCS JULIb TIPeJ-
JIOTOM /111 OOBUHAEMOTO HE3aKOHHO 3aBJIaZIETh
COOCTBEHHOCTBIO XKEPTBHI, a L[eJIb KPeAUTOPa-po-
CTOBIIIMIKA — TIOJYYUTDb BBICOKHE NTPOIIEHTHHIE
CTaBKU;

— BO-BTOPBIX, CIOCOOBI COBEpIIEHNs AesTHUS pa3-
JIMYHBI, YTO B OCHOBHOM OTPA)KA€TCS B PA3IMYHOM
HOMMWHAJIBbHOM 3aBbIIIEHUN CyMMBI, Pa3INYHOM
CyOBEKTUBHOM BOCIIPUATHH 3a€MIIUKOM CYyMMBI,
OTJIMYHOH OT /IETI03UTA, U PA3TMNYHOM OTHOIIEHUU
KpeJuTopa K «edonTy»;

— B-TPEThUX, OOBEKTHI OCATATEIbCTBA Pa3HBIE:
«KpeJMTHAs JIOBYIIIKA» OCATaeT Ha Pa3Hble 00b-
€KTBI, YTO UMEET MOBBIIIEHHYIO 00IECTBEHHYIO
OTIaCHOCTH U MPENATCTBYET CyZeOHOMY IIpaBo-
CYZHIO, B TO BpeMs KaK POCTOBIIMYECTBO B OC-
HOBHOM pa3pyllaeT HOpAA0K GUHAHCOBOTO
yTIpaBjIeHuUs;

— B-YeTBEPTHIX, IPABOBBIE ITOCIEACTBUS PA3INY-
HBI, 9TO B OCHOBHOM OTpa)kaeTcs B TOM dakTe,
YTO «KpeANUTHAs JIOBYIIKa» 110 CBOEH ITPUPOZE 5B-
JiAeTca He3aKOHHOU U NPeCcTYIIHOM, U OCHOBHAaA
CyMMa ¥ IIPOLIEHTHI 110 3aliMaM He 3alUIIeHbI
3aKOHOM, B TO BpeMs KaK POCTOBIUYECTBO OTPa-
»KaeT aBTOHOMUIO 0OeHX CTOPOH, CaMO ITOBeZIeHUe
TI0 3aMMCTBOBAHUIO SIB/IIETCS 3aKOHHBIM, a TaKXKe
OCHOBHO¥ U YCTaHOBJIEHHBII 3aKOHOM IIPOLIEHT
3aIIUIIEeHbl 3aKOHOM, JIUIIb BBICOKUH IIPOILEHT,
MPEBBILIAIOIINH YCTAHOBJIEHHBIN 3aKOHOM IIpe-
ZieJ1, He 3alUIIeH 3aKOHOM.

Kpome Toro, HEKOTOpPBIE y4eHBIE OTMETHIIN, YTO
CYIIECTBYIOT ellle IBa PA3IUIHA MEXY «KPeAUTHOM
JIOBYIIIKOW» ¥ POCTOBIYeCTBOM. [lepBoe — 3T0 pas-
HUIIA B 3aBBIIIEHHON CyMMe KPeAUTHOTO I0TOBOpa
(ZonroBOro): 3aBHINIEHHON 4aCThIO I POCTOBIIU-
4ecTBa ABJIAIOTCA IPOLEHTHI (IIPOLIEHTHI, 3apaHee
BBIYTEHHBIE U3 OCHOBHOM CyMMBI, IO3BOJIAIOIIIE
n3bexxaTb TpebOBaHUS O TOM, YTOOBI TOZIOBAsA TIPO-
I[eHTHas cTaBKa He IpeBbimana 36 %'?), saeMmux
CyOBEKTHBHO OCO3HAET 3TO U HEe BO3PAXKAET IPOTHUB
BBIIUTATHI 3apaHee BEIYTEHHBIX U3 OCHOBHOM CyMMBI
IIPOLIEHTOB»; a 3aBBIIIEHHON YaCThIO B CIy4YasaX «Kpe-
JUTHOM JIOBYIIIKU» SBJIAIOTCS «OTPac/IeBble TPABUIa»,
«rapaHTHW», 32 KOTOPBIE, KaK [yMalOT 3aeMIIHKU, HE
HY>KHO IUIaTUTb. BTOpoe — pasHuIla B OTHOLIEHUHN
MIPOCPOYEHHBIX IUIATEXKEHN: POCTOBIIUKY HAZIEIOT-
€51, 9TO 3aeMIUKH CMOTYT CBOEBPEMEHHO ITOTaCUTh
OCHOBHYIO CyMMY ZIOJITa U IIPOLIEHTEL, B TO BPEMS
Kak B CJIy4asX «KPeAUTHOM JIOBYIIKU» CO3JaI0TCs

IIPOCPOYEHHBIE TUIATEXKH /IS IOy IeHHsI GOJIBbITUX
He3aKOHHBIX BBITO .

Y aBTOpOB €CTh OCHOBAHUsA [I0JAraTh, 4TO Cy-
IIECTBYIOT TAK)Ke ONpe/ieJIeHHbIe PA3INIMs MeX-
Ay «<KPeAUTHOM JIOBYIIKOM» M POCTOBIIMYECTBOM B
cpelcTBaX B3BICKAHUA: IIPU POCTOBIIMYECTBE U3-3a
CBOUX IOPUAUYECKUX aTPUOYTOB 3aKOHHOTO 4acT-
HOT'0 KpeJUTOBaHUA POCTOBLIUKY IS TIOTy4eHU
KPEZIUTOB 9acTO MCIIOAb3YIOT MUPHbIE METO/BI, a
He IPeANPUHUMAIOT YPe3MEPHBIX IeHCTBHIM, a TIpU
COBEpIIEHUH TAKOTO IPECTYIUIEHUA. KaK «KpeUTHAs
JIOBYIIKa», OCHOBAHHOI'O Ha HE3AKOHHOM BJIaJIEeHUN
COBCTBEHHOCTBIO APYTUX JIUII, IS OCTHXKEHUS CBO-
el He3aKOHHOM IeJIM BeCbMa BEPOSTHO IIPUMEHATh
«MATKO€e HaCUJINe» U [jayke KpaliHue HaCUIbCTBEH-
HBIE CpPe/ICTBa.

Hanpumep, BO BCeX IECTH YTOJOBHBIX /le/ax,
OIy6IMKOBaHHBIX MUHHMCTEPCTBOM O6IIECTBEHHOM
6e3onacHoctu KHP B 2020 r., B3BICKAHUE KPEAUTOB
OCYILECTBJIANOCH C MCIIOIb30BAHUEM «MATKOI'O HACH-
JusA»". VI3 3TOro BUAHO, 9TO «MATKOEe HACHINe» CTa-
HOBHUTCA PaclpoCTpaHEHHBIM CPE/ICTBOM B3bICKAHUA
CCy/I B TIPECTYIUIEHUSAX, CBA3AHHBIX C «KPEAUTHOM JI0-
BYIIKOI», 4TO ABHO OTIMYAETCA OT MUPHOI'O MeToza
B3bICKaHMs B POCTOBIUYECTBE.

ITpo6iembl, CylIeCTBYIOIIHE B CyIe0HOM
oIpezieJIeHUM MPECTYMHbIX AesTHUI
MPU «KpeJUTHOM JIOBYIIKe»

HecmoTps Ha To, YTO AesTHUA IPU «KPEAUTHOM JIO-
BYIIIKe» ABIAIOTCA IPECTYIUIEHUAMHU, TOCATAI0IINMUI
Ha COOCTBEHHOCTbD /IPYTHUX JIULI, COBEPLIEHHBIE JeHi-
CTBUA — OT CKJIOHEHUS WIN IPUHYKJEeHHU KePTBHI
TIOANKCaTh KOHTPAKT 10 HaCWIbCTBEHHOTO B3BICKA-
HUA J0JITOB U JIOXKHOTO MCKa — He TOJIbKO HapyllaioT
JIMYHBIE [TPABa JKEePTBHI, HO U YTPOXKAIOT O0OIIeCTBEH-
HOMY IIOPSAJKY, pa3pylIaioT GUHAHCOBBIHM HOPSZOK U
Cepbe3HO IPENATCTBYIOT CIIPaBeINBOCTH IIPaBOCY-
mud. IloaToMy paccMaTpuBaeMble AeTHUA KacaloTcsa
pAza coctaBoB npectymieHui YK KHP, Takux xax
He3aKOHHOe IIpeANpUHUMAaTeNbCTBO (CT. 225), Mo-
eHHUYeCTBO (CcT. 226), BBIMOTraTeabCTBO (CT. 274),
pas6oii (cT. 263), mpoBokanusa K ccope (cT. 293),
Zpaka rpynmsl aut (cT. 292), npuHyXJeHue K Top-
rosye (cT. 226), yMBIIUIEHHOE IPUYMHEHNE BpeJa
3I0POBBIO pyToro yenoseka (CcT. 234), He3aKOHHOe
3aziepxkanue (cT. 238) u n0oxHBIHM Huck (cT. 307.1),
9TO 3aTPYZAHAET TOYHYIO KBATU(PUKAIIIO YKa3aHHbIX
MIPeCTYIHBIX JAesTHUU U BEI3BIBAET OIIpeZeeHHbIe
CIIOPHI B CyZleGHOM TPaKTHKE.

1 2020 11 HAH AR (Hem N RIERE R TE Btk T i BLIR W) A5 5T S8 A T 1 AR E > 9P € ) [MocTa-
HoB/leHVe BepxoBHOro HAapoOAHOro cyfa 0 BHECEHUU U3MEHEHWI B MONOXEHUS O HEKOTOPbIX BOMPOCAxX M3MeHeHMs 3a-
KOHOAATeNbCTBA NPM PAaCCMOTPEHMM AeN 0 FPaXKAaHCKOM KpeauToBaHum ot 4 Hosbpa 2020 r.] // URL: http://www.court.
gov.cn/fabu-xiangqing-249031.html (pata obpaweHus: 22 asrycta 2021 r.) .

"L REE BT AR S HE TR U] R UK 254, 2019(05):129-135 [Man CaHuysnHe. Mofienb nosBefeHnin «kpe-
AUTHOM noByLIKU» U ee cyaebHoe onpeaenenue // XypHan Anbxoiickoro yHusepcuTeTa. 2019. N2 5. C. 129—135].
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OCHOBHO! BOIIPOC ITpH BBIZIa4e KPeAUTOB 3aKJIIO0-
JaeTcsA B TOM, MOXXHO JIM KBalIUUIIMPOBaTh He3a-
KOHHOE KpeJJUTOBaHVe Kak He3aKOHHOe IIpeJIIpUHU-
MaTeabCTBO'®. YToMoBHbIH Kofeke Kuras npsamo He
BKJIIOYAET POCTOBIIUYECTBO, «KPEAUTHYIO JIOBYIITKY>»
B IUCIIO3ULINIO CT. 225 «He3akoHHOe IIpeIIpuHIMa-
TeJIbCTBO», OHAKO II0 TIOBOAY TOTO, OTHOCATCA JIU
JEeWCTBYA IIPU pean3aliuy «KpeJUTHOM! JOBYIIKH»
K «THOM He3aKOHHOM X03AMCTBEeHHOH AeaATelbHO-
CTH, Cepbe3HO Hapyllarliel ppIHOYHBIHN IOPALOK>,
yKa3aHHOMU B 1. 4 JaHHOM cTaThU, TIOKA HET eAHOT'0
MHeHUA. XO0TA YIIOMAHYTHIN TyHKT (11. 4 cT. 225 YK
KHP) He pa3 nogBepracs KpUTHKe B HAyIHBIX Kpy-
rax Kurad, oH npuMeHUM /1 pellleHus olpe/iesieH-
HBIX IIPAKTHUYECKUX IIPOOIIEM.

Hampumep, mpecTynHasa rpymnmna, Bo3miasasgeMas
Jlo, 0OOMaHHBIM ITyTeM CKJIOHIJIA HECKOJIBKO KEPTB
K 3aliMaM y pOCTOBIIMKOB, CKPBIBas OT 3a€MIIHKOB
TOT (aKT, YTO IPOLIEHTHI PACCYUTHIBAINCEH OT OCHOB-
HOU CyMMBI 3aliMa, a He OT GaKTUIECKOTo 3aiiMa, a
TaK)Ke UCIIO/b3Ys Pa3JIMYHbIEe CPEZACTBA, YTOOHI 110-
MeIaTh XXePTBe ITOHATH COAEePKaHNe KPeJUTHOIO
ZIOTOBOpA, WK TPebys OT 3aeMIIUKOB BBIAATH J0JI-
TOBYIO PaCIMCKy Ha IoIydeHUe KpeAuTa B pa3Mepe
100 ThIC. FoaHei. ITocne Toro kak Jlo ¥ MHBIE JTUIIA
Y3 IIPECTYIIHOM I'PYMIIHI BEIWWIN Pa3IHNIHbIe COOPHI,
3aeMIUKHU, KOTOpble paHee 0pOPMIIN KpeJUTHbIE
ZIOTOBOPBI WIU J0AroBble pacnucky Ha 100 ThIC. roa-
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Hel, MOoTyqWIy JINITH HeOOJIBIIYIO CYMMY B KpEAUT
WY BOOOIIle He CMOIVIY IOJMYYUTh J€HbIU. 3aTeM
MIPECTYTTHUKY C UCII0Ib30BAHUEM TaKUX CPEZICTB, KaK
c60p HECKOJIBKUX JIULL IS 3AIlyTUBAHUSA YKEPTB WIN
07iaya JIOXKHBIX TPAYKJAHCKHUX MCKOB, ITIOTpe6oBaIn
norameHus GaabIINBEIX 3a1IMOB, 8 TAKXKe BBICOKUX
TIPOLIEHTHBIX CTaBOK OT >KePTB WIH UX POJUTEJEH.
Jlo yyacTtBoBaz B 17 fenax Ha oburyro cymmy 1,254
MJIH foaHeit"” .

Jlo onybukoBaHUA 3aMeYaHUH 1o psaAy BO-
TIPOCOB IIPU PACCMOTPEHUHU YI'OJIOBHBIX /el O He-
3aKOHHOM KpeJUTOBaHUU ° OT 22 OKTA6ps 2019 T.
HEKOTOpbIe yueHble CUMTaNH, U4To AelcTBUA JIo He
MOTYT OBITh KBIUGUIIMPOBAHBI KAK HE3aKOHHOE
NIpeIpUHNUMAaTENbCTBO B COOTBETCTBUU CO CT. 225
YK KHP, TOCKOJIBKY 0O0BEKTOM, Ha KOTOPBIH TOCS-
raeT He3aKOHHOe NpeANpUHUMAaTeNbCTBO, ABIACT-
€1 HOpMaJIbHBIM PBIHOYHBIN NOPAZAOK, a JedHud JIo
HapyIalOT He PHIHOYHBIH MTOPAJOK, TeM Oojiee 9To
B COOTBETCTBHM C perllaMeHTaluel YBeZoMIeHUA
BepxoBHOI'0 HApPOAHOTO Cy/ia O TOYHOM ITIOHUMaHUH
Y IpUMeHEeHUH «I'0CyapCTBEHHBIX 3aKOHOII0I0XKe-
HUl»'"Y HE3aKOHHOE POCTOBIIUYECTBO HE J0JKHO
paccMaTpuBaThCa Kak He3aKOHHOe IIpeAIpUHIMa-
TenbeTBO. OIHAKO B COOTBETCTBUH C I1. 1 BBIIIEYTIO-
MAHYTBHIX 3amMedaHuii 2019 r. geticteus Jlo cienyeT
KBaIUQUIIMPOBATH B KauecTBe HE3aKOHHOTO IIpeJ-
IIpUHUMAaTeIbCTBA.

15 202047 H18H 1 (AR AT d BB T I0 RO MAZH])  [LecTb TMNMYHBIX yronoBHbIX Aen no Gopbbe ¢ «KpeanT-
HbIMY NOBYLLIKaMU», ony6ankosaHHble MuHUCTepcTBOM 06LLecTBeHHOM BesonacHocTu 18 uiona 2020 r.] // URL: https://
app.mps.gov.cn/gdnps/pc/content.jsp?id=7457207 (naTa obpaweHwnsa: 22 mapta 2021 r.).

16 CornacHo cT. 225 YK KHP, «3aHsiTe 0HUM U3 HUXKenepeyucneHHbiX BUAOB HEe3aKOHHOM X03ACTBEHHOWN AesTeNbHO-
CTU, [ecTabunnsnpyoLLmnx peiHOK, NP oTdryatoLwmx o6cTosTeNbCTBaX — HakasbiBaeTCs NuweHneM cBobofbl Ha Cpok
L0 NATY NET UM apecToM W AOMONHWUTENIbHO UK B KAUECTBE CaMOCTOSTeNIbHOrO HakasaHus — WTpadom B pasmepe oT
O[LHOKPATHOM A0 NATUKPATHON CyMMbl HE3aKOHHO NOJyYeHHbIX CPEACTB; TO Xe AesHue, CoBepLueHHoe npu ocobo oTar-
yatoLmMx 06CTOATENbCTBAX, — HAKa3bIBAETCA NMlleHeM cBoBoabl Ha Cpok NsTb v Gonee neT co wTpadom B pasmepe oT
OLHOKPATHOM 0 NATUKPATHOM CYyMMbl HE3AKOHHO MOJTYYEHHbIX CPELACTB UK KoHbucKaumen umywectsa: 1) 6eznnuen-
3MOHHAN X03ACTBEHHAsA AeATeNbHOCTb, CBA3aHHas C TOBapaMu, B OTHOLUEHWMW KOTOPbLIX 3aKOHOM U aAMUHUCTPATUB-
HbIMMW 3aKOHOTMO0XEHWUSIMU YCTAHOBMIEHA MOHOMOJMUSA, @ TakKe C UHbIMW TOBapaMu, B OTHOLLIEHWUMW TOProBAY KOTOPbIMU
MMEIOTCA OrpaHUyeHns; 2) Kynia-npoaaxa 3KCNoPTHO-UMMOPTHOM JIMLEH3UM, He0BXOAMMOr0 AJS 3KCMopTa U UMMopTa
cepTudmKaTa NPOUCXOXKAEHNS TOBApPa, a TAKKe UHbIX XO3ANCTBEHHbIX JIMLEH3UI U pa3peLLnTesbHbIX JOKYMEHTOB, onpe-
LefleHHbIX 3aKOHOM 1 aMUHUCTPaTUBHbLIMM 3aKOHOMONOXEHNAMY; 3) He3aKOHHAs AeATeNbHOCTb C LeHHbIMK ByMaramu,
dbblouepcamu, CTpaxoBaHWEM WU HE3AKOHHOE OCYLLLECTBEHWE AEATENbHOCTH C pacyeTaMu nnaTexei 6e3 caHKLumu cooT-
BETCTBYIOLLMX FOCYLAPCTBEHHbLIX KOMMETEHTHLIX OPraHoB; 4] MHas He3aKOHHAas X03ANCTBEHHAsA AeATENbHOCTb, CEPbE3HO
nectabunusmpylowas pbiHodHbIn nopsagok» // URL: http://www.chnlawyer.net/law/subs/xingfa.html (nata obpaiwerus:

21 asrycta 2021 r.).

S

W E A SCFM (China udgements Online)  // URL: https://wenshu.court.gov.cn/website/wenshu/181107anfz0bxsk4/

index.html?docld=cfbdaa34566c4fa9a87543c3ccf1234a (nata obpawerusa: 22 oktabps 2021 r.).

18 g e N BVERE, fae e N RS BB, 2 22355, FIVERS T 2019410 H 22 H AR ) (6 T I 3R ARV DT TR S G402 1 I i 1y 2 L)
[3BameuaHms no psgy BONPOCOB NpW pacCMOTPEHUU YrONOBHbIX A€ 0 HE3aKOHHOM KpeauToBaHuu, onybnankoBaHHble
BepxoBHbIM HapoaHbIM cyfoM, BepxoBHOM HapogHOM npokypaTypon, MuHuctepcTBoM obliecTBeHHoW besonacHocTw,
MunucTepcTBoM tocTuumm 22 okTabps 2019 r.] // URL: .https://baijiahao.baidu.com/s?id=1648063409616064554&wfr=

spider&for=pc (nata obpauieHnsa: 22 oktabpa 2021 r.).

o

o e N RV Bt 2 T VA if R A RIS FH T2 v ™ [ 2 ™ B D il R 1) 2011484 8 H K. [YBepomneHme Bepxos-

HOTO HaPOAHOTO CYAA O TOYHOM MOHWMAHUK W MPUMEHEHWU «TOCYAAPCTBEHHbBIX 3aKOHOMONOXKEHMN», 0MyBIMKOBaHHbIe
8 anpena 2011 r.] // URL: http://www.cdczjcy.gov.cn/flfg/2958.jhtml (naTta obpaleHnsa: 22 oktabps 2021 r.).

2

o

T LG VB R P R AR AT o] e L] N R AR 8%,2018(18):49-50 [Man XynbsaHb. Keanndukauma aesHnii no cos-

LaHVI0 NIOBYLLEK AN POCTOBLIMYecKMX 3aiiMoB // HapoaHas npokypatypa. 2018. N2 18. C. 49—50].
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OPUANYECKAA HAYKA BE3 IPAHUL|
YronosHoe npaso

®UKTHUBU3AINA LOITOB ABJIAETCS IeHTPATbHBIM
3BEHOM 1P COBEpILIeHUH ITPECTYITHBIX JesTHUH «Kpe-
JWTHAsA JIOBYIIKA», ¥ KBaTUPUKaALNA AeHCTBUMN, CBA-
3aHHBIX C 3TUM 3BEHOM, TaKXKe fBJIAEeTCS CIOPHBIM
BOIIPOCOM B CyZieOHO# TpaKTHKe. ABTOPHI HAa 0dU-
1uaabHoM Beb-catite China Judgements Online®
IIPOBEJIH IIOKCK C TAKUMHU KJIFOUeBBIMU CJIOBAaMH, KaK
«KpeJUTHAs JIOBYILIKA», «yTOJIOBHEIE Zlefia» U «IIPUTO-
BOD» U HAIIUTU B 001I1e# clIoKHOCTH 2 626 cyze6HBIX
pemenuii. Cpeay HUX 1 707 IPUTOBOPOB OBLIH BbI-
HeCeHBI 32 MOIIEHHUYECTBO, YTO COCTaBIAeT 65 %
oburero yrcia; 714 mpuroBOpoB — 3a BEIMOTaTe b-
CTBO, YTO COCTaB/IAET 27 % 06Iero yncia HalaeH-
HBIX CyZleOHBIX PeLIeHUH.

VI3 mprBeZieHHBIX BHIIIE JAHHBIX BUAHO, 9YTO Ha
MIpaKTHUKe JeHCTBUsA, CO3/A0NINe «KPeAUTHYIO JIO-
BYIIIKY», COBepIIEHHbIE B IIpouecce GUKTUBU3ALNN
ZI0JITOB, B OCHOBHOM KBaJIN(UIIIPOBAINCEH KAK MO-
IIEHHUYECTBO WIN BEIMOTaTEIbCTBO, OJHAKO KPHU-
TepHUH 110 OlleHKe YKa3aHHBIX JesHUN He eJUHO-
o0pa3HHI 110 Bcel cTpaHe. [103TOMy BOTIPOC O TOM,
cylefyeT I paccMaTpUBATh YKa3aHHbIe AesHUA KaK
MOIIIEHHHYECTBO MO0 BBIMOTaTENbCTBO, SABIAETCS
HEOTJIOXKHBIM U €r0 He0OX0AVMO pelaTh.

Hampumep, 110 yrosoBHoMy zeiy JIto*> KpeauTHAast
koMmaHus «/-BaH», co3zaHHas IpecTyTHOHU IPyIIIy-
POBKO#1 BO I1aBe c JIfo /11 TIOTy4eHUs HeJleraabHON
pUOBLIY, TIEPBOHAYATBFHO B OCHOBHOM OTOHpasa
JII0ZieH, Y KOTOPBIX €CTh IPOGJIEMBI C KPEAUTHOH OT-
9YETHOCTBIO, IMEIOTCS OCHOBHEIE aKTHUBEL U OZHOBPe-
MEHHO OHH CPOYHO HY>KJAIOTCA B 3aIMCTBOBaHUU
CpeZACTB. 3aTeM 3aeMIUKA CKJIOHSIOT K IOZAINCa-
HUIO JOTOBOPOB, TAKUX KaK 00/1208ble pacnucku «HHb
An»**, IOTOBOPHI KYIUIU-TIPOAAYKH KWIbs U JIPYTHE
ZIOTOBOPEI, IIpeZiMeT KOTOPHIX IIpeBHIIaeT GpakTu-
YeCKyl0 CyMMY KpeJuTa, Ha OCHOBAaHUY 3aKPbITUA
cyeTa KOMIIaHUU.

ITocne popMUpOBaHUS 3aBHIIIEHHOT'O ITIOTOKA Jie-
HEeXXHBIX ITepeBoZoB B popMme OaHKOBCKOI'O IIepeBo-
[ia 3aeMIIKKa HeMe/JIeHHO JOCTaBIIA0T B OaHK JJI1
CHATHSA HAJTMYHBIX U BO3BpaTa AeMo3uUTa, IUIATH 32
06paboTKy, IIaTh 3a 06Cay)XKHUBaHue U T.A. Takum

obpasoM, dpakTHIecKas cyMMa, IoIydeHHas 3aeMIIu-
KOM, OyZleT 3HaYNUTEeTbHO HIDKE CyMMBI KOHTPAKTA.
Haxoget, mociie Toro, Kak 3aeMIIVK TePIeT BO3MOXK-
HOCTB [TIOT'aCUTh 3a/J0/KEHHOCTbh, KPeJIUT B3bICKMBA-
€TCs C TOMOIIBIO PA3IMYHBIX CIIOCOOO0B. YKa3aHHAA
TPYNIIMPOBKA C UCIIOIb30BaHUEM BHIIEYTIOMAHYTHIX
cr1ocob0B HE3aKOHHO 3aBJIaZiesIa UMyIIeCTBOM XKepT-
BBl Ha cymMMy 150,8 Thic. roaHen™,

V3 aToro fiena BUAHO, UTO B «KPeIUTHOU JIOBYIII-
Ke» IIPEeCTYITHUK YacTO UCI0Ib3yeT KOMOWHAIINIO 00-
MaHa ¥ yrpo3, YTOOBI 3aCTaBUTD KEPTBY 3aKJIIOUUTh
comIallleHue U IepeAaTh UMyIlecTBo. CyllecTByeT
CIIOp O TOM, CJIeAlyeT pacCMaTpUBaTh TaKue AeiCTBUA
KaK MOIIEHHUYECTBO WIM KaK BHIMOTaTeIbCTBO .

BabickaHUe 0JIT0B, Kak IPaBUIO, ABAAETCA I10-
CJIelHUM 3BE€HOM B «KpeJUTHBIX JIOBYIIKax». Cpea-
CTBa B3BICKAHMUA I0/ITOB B 3TOM 3Be€He Pa3HOOOPa3HBbI:
KOrZja ’KepTBa He 0TaeT UMYIEeCTBO B COOTBETCTBUU
¢ TpebOBaHUAMH MIPECTYITHUKOB, B «KPEJUTHOM JIO-
BYIIIKe» UCIIOIB3YIOT CyZieOHble pa36upaTeIbCTBa,
apbuTpax, HOTapHaJIbHOE 3aBePeHNe WIN HaCUINe,
YI'PO3bl U IpyTHE CPeZACTBA ANA NPUHYAUTEIBHOTO
B3BICKAHU ZIOJITOB C XKEPTBBI, YTOOBI HE3AKOHHO 3a-
BJIaZIeTh ee uMymiecTBoM>’. TI03TOMy Tako¥ mporiecc
B3BICKaHHUA [JOJITOB BKJIIOYaeT HECKOJIbKO COCTaBOB
MIPECTYIUIEHHU, YTO BBI3BIBAET OOJIBIINE TPYAHOCTH
B CyZleOHOI IIPaKTHUKE.

Hanpuwmep, 1o yronosHoMy zeiny «2-12» B JlaHb-
WKOY O KPYIIHBIX [IPECTYIUIEHUAX TIPECTYIIHAS TPYII-
NIMPOBKA C UCIOIb30BaHUEM METOJOB «KpeJUTHOMN
JIOBYIIKU» 3aBjIeKaJla KepTB JieaTh 3aliMbl, B3UMast
CBEpXBBICOKHE IIPOIIeHTHBIE CTaBKU U ITpefHaMe-
PEHHO yBeIUYUBas «J0JITH» C IOMOIIBIO HECKOJIb-
KUX IW1aTHopM, TAKUX KaK «3aMMCTBOBaHKE HOBBIX
U TIOoTallleHUe CTAPhIX» U «IIOTallleHUE KPEJUTOB
KpeAUTaMU», YTO IIPUBEJIO K TOMY, 4yTO 6oisee 475
TBIC. YeJIOBEK ObUTM 0OMaHyTHI. 3aTeEM YYaCTHUKHU
STOH IPYNIIUPOBKU C UCIIOJb30BaHUEM «MATKOTO
HaCWINA» B3bICKAJIU He3aKOHHBIE JoTU Y 390 ThIC.
JKEPTB B cyMMe bosee 12,4 Mipz 1oaHeid. OTo ake
MIPUBEJIO K caMOyOuIiCcTBYy 89 jKepTB, a UX CYIPYTH U
POAUTENY TIOKOHYWIH ¢ COO0I BMeCTe ¢ HUMU WIN

20 Hp[E FH M (China Judgements Online) // URL: https://wenshu.court.gov.cn/website/wenshu/181029cr4m5aé2ch/

index.html (nata obpaweHus: 22 oktabpsa 2021 r.).

2 Hh[E A M (China Judgements Online) // URL: https://wenshu.court.gov.cn/website/wenshu/181217bmtkhnt2w0/
index.html?pageid=83f30f41a1d07af0268956€651268497&521=%e5%a5%97%e8%b7%af%e8%b4%b7 (nata obpalieHuns:

22 Hosbps 2021 r.).

2 Nonrosble pacnucku MHb 1 SIH 0THOCATCS K 4BYM [OJTOBLIM PACcMMCKaM C pa3HbiM COAepXKaHMEM.

2 il DL ERGE AR 5 A A A 2 A e D] N R F]15,2020(05):8-11 UTa# CaogsH. OueHka He3aKOHHOrO BRafeHns
UYXKMM UMYLLLECTBOM MyTeM «KpeauTHoi nosywku // HapogHoe npasocyaue. 2020. N2 5. C. 8—11].

%5 N FE R BRI TR R AR R S F D] N R 7)92:,2020(05):16-20 [Yxoy YyaHs, XyaH SHb. TpuMeHeHne 3akoHa
Mpu PaCCMOTPEHMU YrONOBHbIX fief 0 «KpeAnTHbIX nosyLlukax // HapogHoe npasocyaue. 2020. N2 5. C. 16—20].

26 KRR, AL FE R CERTEI) MIEMSERH, B (NRIEFIRY 201946 H 20 HEE5/R [Yxy XauuH, Yxoy YyaHs
u Jin MaunyH. TloHMMaHWe 1 NpuMeHeHe 3aMedaHmii o «KpeauTHoW nosyLuke» // ExxeaHeBHas raseta HapogHoro cyaa.
20 nions 2019 1. C. 5].

27 2NN 27 KRBT —d B A 24 MK L IASEN [a rnaBHbIX npecTynHuKa 3a KpynHble NpecTynieHns B Buae
«KpefuUTHO NOBYLLKU» BbiNu NporosopeHsbl kK 6eccpoyHoMy nuwenunio ceobonbl B nepsoi nHctanuuum] // URL: https://
baijiahao.baidu.com/s?id=1679269806519606247&wfr=spider&for=pc (nata obpauieHnsa: 9 nexabps 2021 r.).
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OBLTU BHIHY’K/IEHbI COBEPIIUTH TIPECTYIUIEHUS. B aTOM
ZieJie OKa3ayoch MHOTO TIpobiieM, TaKuX Kak cyaebHoe
NpUMeHeHMe COCTaBa MPeCTYIUIEHNS «IIPOBOKALIU K
ccope», cyziebHOe onpesieJieHUe B OTHOIIIEHUHU «MSIT-
KOT'O HAaCHJIHSI».

Kpowme ToTro, 3aCIyXUBaeT IybOKOTro aHaaimn3a
BOIIPOC O TOM, COOTBETCTBYET JIU HE3aKOHHOeE I10-
BeZleHMe I10 B3BICKaHUIO J0JITOB C UCIIOJb30BaHUEM
CyZeOHbIX pa3bUpaTeNbCTB U IPYTUX CPE/ICTB, 3a/1eki-
CTBOBAHHBIX B 3TOM /leJie, COCTaBY IIPeCTYIUIEHUA
«JIOYKHBIN UCK».

Yro/I0BHO-TIPaBOBOE PETYINPOBAaHUE
OTHOIIIEHU, BOSHUKAIOINX B CBA3U
C «KpeNTHBIMHU JIOBYILIIKAMI»

B cBsA3Y ¢ GOJBINUM KOJMYECTBOM COCTABOB IIPECTY-
IUIEHUM, CBA3aHHBIX C «KPeAUTHOU JIOBYIIKOW», U
Pa3TUYUAMYA B TOHUMaHWU TaKUX MPECTYTUIEHUH B
cyzebHOl TIpaKTUKe Pa3HbIX PETMOHOB CTPAHHI, Cy-
ne6Hoe oTIpeZiesieHue MPECTYITHBIX JeTHUHN «KPeIUT-
Has JIOBYIIIKa» XapaKTePU3yeTCs CIOKHOCTBIO, He-
OTHO3HAYHOCTBHIO Y TIPOU3BOJLHOCTBIO. YTOUYHEHUE
TIOHATUSA «KPEAUTHAS JIOBYIIIKA» TTIOMOXKET MOHATH
U PEIUTH CBAA3aHHBIE C Hell BOMPOCH B CyAeOHOI
TIPaKTUKE.

Kak yrmoMuHamoch BHIIIIE, TIPU COBEPLIEHUH TIpe-
CTYIUIEHUH, Ha3bIBAEMBIX «KPEAUTHAS JIOBYIIIKA»,
MOXKHO BBIJIEJTUTh TPU OCHOBHBIX 3Tara: NePBhIT —
3TO aKT KPeAUTOBAHUSA, BTOPOA — aKT QUKTUBU3A-
LIUY JIOJITOB U TPETUH — 3aBJIa/IeHUe UMYIIECTBOM C
KCIIOTb30BaHUEM Pa3JUYHBIX CIIOCOO0B B3ICKAHUS
ZI0NTOB. XOTA AeGUHULINSA «KPEAUTHASA JIOBYIITKA»
UTPAET OTpeeIeHHYIO TTIOJNIOXKUTENBHYIO POJIb [
OLIEHKU TaKUX JIeTHUH B cyZeOHOM TpaKTHKe, OJHAKO
B HEKOTOPBIX MECTHBIX CyZIeOHBIX OpraHax CyIeCTBY-
IOT OIIpeZieIeHHbIE OTKJIOHEHUS B UX TTIOHUMAaHUH,
Korza mobasd «KpeJUuTHasa JOBYIIKa» MPU3HaeTCA
MOIIIEHHUYECTBOM.

Ha camoM fiesie KOHIEMINS «KPeAUTHAS JIOBYTII-
Ka» He MOXXeT OBITh IOPUANIECKUM KPUTEPUEM A
oTIpeZieJIEHNS TOT'0, IBJIIETCS JIU TO WM UHOE JIesTHUE
npectymwieHrem>®, CoCcTaB NPeCTyIUIEHNS ABJIAETCA
OCHOBOTIOJIATAIONTM OCHOBAaHUEM /IS TIPUBJIEYEHIS
BUHOBHOTO K YTOJIOBHOM OTBETCTBEHHOCTH, U JIF06ast
TIOTBITKA 3aMEeHBI COCTaBa MPECTYIUIEHUS IPYTUMU
MTOHATHUAMU HapYIaeT MPUHIUI 3aKOHHOCTH. [Tociie
TOT'0, KaK CTaJIo ICHO, YTO KOHIIENIIUA «KpeAuTHas
JIOBYIIIKa» HE MOXKET 3aMEHUTh COCTABOB ITPECTYILIE-
HUH, CyZeOHOe ONpeie/IeHUe TPECTYITHBIX AeSTHUH,
CBSI3aHHBIX C «KPEJAUTHOM JIOBYIIIKOM», HA PA3HBIX
CTaZIVSIX UX COBEPIIEHN 0COOEHHO BaXKHO.

Man Jlynmait, [o lyH-An

YronoaHo—npaBosoe npomsoueﬂcmme NPECTYNIEHNAM, COBEPLIEHHLIM B BUJIE <<er,|1I/ITH0l7I JIOBYLLIKK»

1. Ipu 8btdaue kpeduma «KpeUTHAS JIOBYIIIKA»
OTJTUYAETCS OT OOBIYHOTO YaCTHOTO KPeIUTOBAHUsA
TEM, UTO OCYIIECTBISAETCA C HAMEPEHUEM 3aBJIaJIETh
UMYIIECTBOM KEPTBHI. Pa3bsiCHEHUE 1€V HE3aKOH-
HOTO BJIaIeHNA 3aK/II0YaeTCAd He TOJIbKO B TOM, UTO-
6Bl CyOBEKTUBHO OT/INYATh «KPEAUTHbIE JIOBYIIIKI»
OT YaCTHBIX KPEIUTOB, HO U B TOM, YTOOBI OT/INYATH
3TOTO THIA MPECTYIUIEHUE OT IPYTOT'0 MPECTYIUIEHUS
B KOHKPETHBIX ZlesiaXx. Tak Ha3bplBaemas I1eTb He3a-
KOHHOTO BJIaZIEHUST OTHOCUTCS K HAMEPEHUIO UCKJTIO-
YUTb 3aKOHHOT'O BJIAZIENbIIA, PACTIOPSIAUTHCS YYKOHU
CcOOCTBEHHOCTBIO KaK CBOEH COOCTBEHHOM, a TaKXKe
HCITO/Ib30BAaTh U PACIIOPSKATHCS €10 B COOTBETCTBUU
Cc ee Ha3HaueHUeM 6e3 3aKOHHOro ocHoBaHUA> . Lle-
JIbIO TIPECTYTTHUKA SABJISETCS HE B3UMaHUE BEICOKUX
MPOIIEHTHBIX CTABOK, a XUllleHWe COOCTBEHHOCTHU
JKEPTBBI IYTEM TaK Ha3bIBA€MOU «KPEAUTHOM JIO-
ByIIKU». CIe0BATENBHO, TPU COBEPIIIEHUHN TAKUX
MIPECTYIUIEHUH OTCYTCTBYET 3aKOHHOE OCHOBAHUE
[Tl TIOJTy9eHUS] UMYIIECTBA KEPTBHBI, YTO MOXKET
OBITH paclieHeHO KaK HaJIuJue e He3aKOHHOTO
BJIaJIeHUS.

[To MOBOAY TOT'O, MOXXHO JI KBAJIMUITUPOBATH
He3aKOHHOE KPeZMTOBAaHUE KaK He3aKOHHOE TIpeJi-
MIPUHUMATEIBCTBO, HECMOTPS Ha TO, YTO COTJIACHO
BBINIEYTTOMSAHYTBIM 3aMeYaHUsM I10 Py BOITPOCOB
IIPU PAaCCMOTPEHUM YTOJOBHBIX ZIe]1 O HE3AaKOHHOM
KpeauToBaHUU OT 22 okTA6psa 2019 T. AaHHOe JesHMe
KBTUQUIIMPYETCSA KaK «HE3aKOHHOE MpeApUHUMA-
TEJIbCTBO», OHAKO, IO MHEHUIO aBTOPOB, YKa3aHHBIN
BOTIPOC HY)K/Ia€TCSA B ZlaJibHEHNIIeM 0OCYXAEHUH C
y4eTOM 3aKOHOTIONIOXKEHU M 1 KOHKPETHBIX TPeboBa-
HUH TI0 ONITUMU3ANNY OU3HEC-CPEIBI.

2. TTo MHEHUIO aBTOPOB, JIeTHUs 110 GUKTUBU3A-
IIWM IOJITOB TOJIXKHBI OBITH KBAMTUUIIMPOBAHbI KaK
MOIIIEHHUYECTBO, IIOCKOIBKY OCHOBHBIM JIEICTBUEM
Ha JaHHOM dTalle ABjaAeTca ooMaH. To ecTb TOJIBKO
B TOM CJIy4ae, eCJIU XKePTBa IOMa[aeT B JIOBYIIIKY,
PacCTaBIeHHYIO TPECTYITHUKOM, MOXKET OBITh COBEP-
IIIEHO JAHHOE MPECTYIUIEHNE, a B TPOTUBHOM CJIy4ae
€ro cJIeflyeT pacCMaTPUBaTh KaK IPaK/JaHCKOE JIEJIO.
YTo KacaeTcsa TOro, 06pasyioT Jiu ApyTre AeHCTBUA
MIPECTYIUIEHUS, TO CJIEAYET ONPEAETUTb, COOTBETCTBY-
10T JIU OHU KaKOMY-HUOYZIb KOHKPETHOMY COCTaBy
MIPEeCTYTUIEHUS.

3. B COOTBETCTBUY C XapaKTEPOM CITOCOOGOB B3HI-
CKaHUs JOJITOB UX MOXKHO Pa3feIUTh Ha MUPHbBIE
CIIocOOBI B3BICKAHUA JIOJITOB 1 HEMUPHBIE, 1 OHU
MIPe/ICTaBAAIOT COO0M pa3Hble MPecTyIUIeHusa. Mup-
HBIM CII0CcO0 B3BICKAHUS JOJITOB 3aK/II0YAETCSI B TOM,
YTO JIUII0 B OCHOBHOM UCITOJIb3yET IOPUANYECKUE
CpeZcTBa, TaKMe KaK Mmozlaya UCKa A1 B3bICKaHUS
3a/I0JPKEHHOCTH, 3TO KacaeTCsl COCTaBa MPECTYIUIe-

2 SR AIRE ARE DL B MO ME S B ICFEM BRIND. A BIE B H,2019-10-10(005) [Yxar Mukkaii. MoHaTue «KpeauTHas NoByLLKas»
He MOXeT BbITb MCMOb30BaHO B KayecTBe cocTasa npectynnenus // ExenHeBHas raseta HapogHoro cyna. 10 okTabps

2019 r. C. 5].
2OGREIE: R

MekwH : Opuanyeckoe uspatenscrso, 2016. C. 957].

CERAED » dbat: A RA20164E0K, 5957 [Yxan Munkasi. YronoeHoe npaBo. 5-e u3g,
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OPUANYECKAA HAYKA BE3 IPAHUL|
YronosHoe npaso

HUSA «JIOXHBIN UCK». HeMUpPHBIE cpe/icTBa B3bICKAHUSA
[I0JITOB — WCIIOJIb30BAHUE HACWINA, IPUHYKAEHUA
U T.JI., 9TO B OCHOBHOM 0Opa3yeT COCTaBbl HE3aKOH-
HOTrO 3a/lep>XaHusd, IPOBOKallH K ccope.

TTo MHEHUIO aBTOPOB, B IPECTYITHHIX AETHUIX IPU
«KpeJJUTHOH JIOBYIIKe» UCII0Ib30BaHUe OAAYY UCKa
B Ka4eCTBE CPEZCTBA B3bICKAHMUSA JJOJITOB 00pa3yeT
«JIOXKHBIA UCK», TaK KaK AESTHUS 3TOTO IPECTYIUIEHUS
OT HayvaJsa /10 KOHIla HallpaBjeHbl Ha He3aKOHHOe
3aBjaZileHye UMYIEeCTBOM KEPTBBI, UX CyTh COOTBET-
crByeT pemtaMeHTanuu cT. 307.1 YK KHP o nozaue
3aBeZloMO JIOXKHOTO I'PaXKIaHCKOTO HCKa B IIeJIAX Ha-
pylIeHus cyze6HOro NopsAKa Wik CEPbe3HOTO Hapy-
IIEHUS 3aKOHHBIX MHTEPECOB APYTUX JIUII.

KpomMe Toro, kBamudUKanus «MATKOTO HACHUTHUT»
B HEMMPHBIX CIT0C06aX B3BICKAHUA JI0JITOB TAKXKe BhI-
3bIBajia CIIOPBI B KUTAUCKUX HAyYHBIX Kpyrax. B 3a-
Me4YaHUIX 110 HEKOTOPBIM BOIIPOCaM, KaCaroIHMCS
PaccMOTpeHMs YTOJIOBHBIX ZIeJT O «MATKOM HaCWINN»,
MATKOE HacCWINe olpefiesieTcsa Kak «He3aKOHHbBIE U
IIpecTyMHEBIE CPeJCTBA, C IOMOIIBI0 KOTOPHIX U0
CTPEMUTCS K He3aKOHHBIM BHITOZIaM WM OCYIIleCTBIIe-
HUIO He3aKOHHOT'O BIMAHUA, KOTOPHIE 3aKII0Yal0TCA
B TOM, YTO YKa3aHHOE JIUIIO B OTHOIIEHUU JIPYTUX
JIVII] IV B OTIpe/Ie/IeHHBIX MEeCTax co3/aeT HeyA00-
CTBa, 3aMyThIBaHUE, IPUMEHSIET YTOBOPHI, COOMpa-
HVe TOJITIBL U T.JI. IJIT TOTO, YTOOBI BRI3BATh CTPAX U
TIAHWKY CPeJU APYTHX JIUI] U TAKUM 00pa3oM J0OUTh-
€A1 TICUXOJIOTHYECKOTO TIPUHYKAEHUS JINOO MOBIUATD
I OTPAHUYUTH TUYHYIO CBOOOY, TOCTaBUTH TIOJ
yTpo3y 6e30MacHOCTh TUYHOCTH ¥ COOCTBEHHOCTH,
a TaxKe IOBJIHATh Ha HOPMaJIbHYIO XKU3Hb, PaboTy,
JIeSITeNbHOCTb» .

ABTODBI, BbI/I€JIsAA MHEHME HEKOTOPHIX YIEHBIX" ',
CYUTAIOT, YTO «MATKOE HACWINE», KaK U IOHATHUE
«KpeAINTHASA JIOBYIIKa», HE ABJISETCSI HU I0pUAUYe-
CKOY KOHIIENITHUEN, HUA MOJUTUIECKOH. ITO cdHop-
MUPOBAIIUCA B MPaKTUKe OOMTNi TEPMUH 17 060-
3HAYEHUS OTIPeIeJIEHHBIX TUITUYHBIX HAPYIIeHUH U

3

S

NIPECTYIUIEHUI %, TaK YTO HEJIb3s IyTaTh MOHATHE
«MATKOEe HacuiKe» C KOHI[eMIrel cocTaBa IIpecTy-
wieHud. J/lo BcryiuieHud B cuity Ilonpasok k YK KHP
N2 11 B cyze6HOI TpaKTHUKeE «MATKOE HACIIHE», KaK
MIpaBWwIO, 6BUIO KBAMIN(GUPOBAHO KaK ITPOBOKALIVS
K ccope, a Iociie Toro, kak [lonpaskamu k YK KHP
N2 11 6bUT IOTIOTHUTENHHO TIPEAYCMOTPEH COCTAB
NIPEeCTYIUIEHUA «B3bICKAHUE HE3AKOHHBIX J0JITOB»,
yKa3zaHHOe JiessfHVe KBATUUIPyeTCs B Ka4ecTBe
B3BICKaHUA HE3aKOHHBIX /I0JIFOB B COOTBETCTBUU CO
ct. 293.1 YK KHP*.

3aKJ/JIouYeHue

B coBpemenHoM KuTae He cymecTByeT Habopa a¢-
($EeKTUBHBIX METOZOB YIOJIOBHO-IIPABOBOTO PETYIIH-
POBaHMs 001IIeCTBEHHBIX OTHOIIEHUH, CBI3aHHBIX C
«KpeANTHBIMU JIOBYIIKAMU». MbI MOXXEM UCXOAUTD
TOJIBKO U3 CyZIeOHOM IPAKTUKU U IIOCTOSTHHO BBISB-
JIATH U pellaTh BO3HUKaoUMe n1po6ieMsbl. TOIbKO
IIyTeM yTOYHEeHUs MOHATHUS NIPEeCTYIIeHNH, CBs-
3aHHBIX C «KpeAUTHOH JIOBYIIKOM», ¥ Pa3bACHEHUSA
YT'OJIOBHOM IIPOTHBOINIPABHOCTH PacCMaTPUBAEMBbIX
ZlesTHUH B CyZeOHOM MpaKTHKe, B KOHEYHOM UTOTE
MOXXET OBITh JOCTUTHYT pe3y/abTaT 9pPEeKTUBHOTO
IipeceyeHNs JAaHHBIX IIPeCTYIUIEHUH.

Kwurait u Poccus B HacTosilee BpeMs HaX0AATCSA
107, BAUSHUEM SIIUIeMUH KOPOHABUpYCa, OZHAKO
1o Mepe ganbHelnero 3gpGeKTUBHOTO KOHTPOJIA
SIUIEeMUN B OyZiylieM S5KOHOMUYEeCKHe Y TOPTOBLIE
0OMeHBI MeXX/Ty HalllUMU IByMs CTpPaHaMU OyZyT cTa-
HOBUTBCS BCe TeCHee U TeCHee, a PHIHOK YaCTHOT'O
KpeAUTOBaHUA Oy/leT CTPEMUTHCS K MHTETPAIUU.
[ToaTOMy HEOOXOAUMO POSABIATh OUTETBHOCTD B
OTHOIIEHUH BO3HUKHOBEHUS «KPEAUTHBIX JIOBYIIIEK»,
a Taxke NpefloTBpaIlaTh MOABIEHNe U pacIpocTpa-
HeHe TPaHCHALMOHAIbHBIX IIPECTYITHBIX IPYIIIUPO-
BOK, OpPraHU3YIOIINX «KPEAUTHEIE JIOBYIIKH».

20194F4 H 95 RATH) (e NRIERE . fem ARIESERE . A%EE. FHEARSS T S ™ 08 7 IO THI S G4 - 17 A
&Y [3ameuaHus Mo HeKOTOPbIM BOMPOCaM, KacalLMMC PaCCMOTPEHUSA YTONIOBHbIX A€/ O «MSFKOM HacUanmu» ot
9 anpensa 2019 r.] // URL: https://www.mps.gov.cn/n6557558/c6467097/content.html (gata o6pawenus: 20 gekabps
2021 r.).

Tk B R TR 27 b M A 5 B0 1 [J]. R PR F 72, 2021(,01):3-22 [Yxan Munkaii. YnoTpebneHue u cozaaHue NoHATWI B
yronosHoM npase // Uccneposarus 8 obnactv npasa n 6usHeca. 2021. N2 1. C. 3—22].

R 55 M B TR TR A S R R LU b [ I 357 4% 75, 2020(04):75-91 [Yen, U-L{3aHb. [loKTpMHanbHOe NoHMMaHue
MPUPOAbI «MAFKOr0 HacuWs» B yrososHoM npase // XypHan kutaiickoro yronosHoro npasa. 2020. N2 4. C. 75—91].
Cratba 293.1 YK KHP rnacut: «[1pn Hannumm HmxKe nepeymnciieHHbIX oTaryatowmx obcToaTensCTB, — HakasblBaeTCs
nuwexnemM ceobofbl Ha Cpok Ao 3 fieT, apecToM UK Hafg30poM co WTpadoM Nnbo oTAeNbHO NpUMeHseTcs WTpad».
B kauyecTBe Takux 06CTOATENLCTE YKa3blBAOTCA: @) MPUMEHEHWE HAaCUNUA, NPUHYXAEHUS; B) orpaHWyeHe NMYHON
cBo60AbI APYrOro NMua MK BTOpPXeHUE B YyX0e Xunuile; B) yrposa, npecneposaHue gpyroro nuua» (URL: http://www.
chnlawyer.net/law/subs/xingfa.html (nata o6pawerus: 21 gekabps 2021 r.).
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Annomauus. IIpaso Ha cyujecmeogaHue, c8siujeHHOe U HENPUKOCHOBEHHOE, S18JI51eM sl OCHOBHOIL
eapanmuelti, 3awuwaroiyell 6e30NACHOCMb HCUSHU U YCA08USL HCUSHUL, 8KII0UASL NPABO HA HCU3HD,
npaso Ha 300posbe, 2apaHmMuio Npasda Ha sulycugarue u m.d. OdHaxo ¢ 1990-x 2e. OHO cepbe3HO
cmpadaem om pacmyiyezo MexcOyHapooHozo meppopu3sma. IToamomy 6opbba ¢ meppopusmom u
3awuma npasa Ha cyuiecmeosamile CManil HacyuwHotil npobiemoti mencdyHapooHo20 coobiecmaa.
Heo6x00umo ycogepuleHCmeo8ams U 3hexmueHo NPUMEHSMb NOJI0NCeHLS MeNOYHAPOOH020 NpAsa
0 60pwbbe c meppopusmom. B Hacmosiwee 8pems mencdyHapoOHoe npaso o 6opbbe c meppopumMoMm
8ce euje Hyn0demcs 8 pasgUMuUU U CO8ePIULEHCMBOBAHUU, XOMS €20 PAMKU U CHOPMUPOBANUCD.
Kpome mozo, delicmsyrouee MexncdyHaApooHOe nNpago euje He NOJIHOCTbI0 MPAHCHOPMUPOBANOCH U3
«CHOPMYNUPOBAHHBLX HA GyMdee NPABLLIL» 8 «ONONCEHUSL, KOMOPbIM DeAIbHO CLeQYHOM .
Kntoueswle cnosa: meppopusm; 60pb6a ¢ meppopusmom; 3auilma npasa Ha Cyu,ecmaosaHue.

Abstract. The right of existence, sacred inviolable, is the basic guarantee that protect life security and
living conditions including right of life, health right and the right of survival guarantee, etc. However,
it has been seriously trespassed by the increasing international terrorism since 1990s. Therefore, at-
tacking terrorism and protecting the right of existence has became an urgent issue of the international
community. The international law against terrorism should be improved and effectively carried out.
Nowadays, the international laws against terrorism still require development and perfection, even
though the framework of them has taken shape. Furthermore, existing international laws haven’t com-
pletely turned from “rules formulated on papers” to “provisions actually followed in operational link”.
Keywords: terrorism; combating terrorism; protecting the right of existence.
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AS is convey in the famous saying: “human being
are the yardstick of all nature, not only for the
existence, but also for the non-existence”.! As the
living organism, people are the scale of all things in
the world and must enjoy the right of existence. In
the modern society, every country admits the right
of existence and also commit themselves to protect
it through economic development, institutional im-
provement and implement of the rule of law.

However, in recent years, international terrorism
has gradually evolved in the direction of globaliza-
tion, concealment and diversification, which not only
destroy the peace and stability of the world, but also
seriously infringe the right of existence. Above all,
attacking terrorism and protecting the right of exis-
tence become a severe problem demanding prompt
solution. All the countries in the world must strength-
en cooperation and keep on working together to ef-
fectively resolve this problem.

The Right of Existence
Is Sacred and Inviolable

As the basic content of human rights, the right of
existence can be explained in both broad and nar-
row sense. In the broad sense, it means:” citizens
should enjoy the right of requesting the country
to take positive actions leading all of them enjoy
the right of health and cultural life”. In the narrow
sense, it means:” the old, weak, sick and disabled
person is able to receive state aid whenever unable
to survive”.” As an explicit right concept, the right of
existence first appeared in a book which was wrote
by Austrian jurist Anton in 1886. Door in 1886. The
author argued that labor right, labor usufruct and
the right of existence jointly made up the new gen-
eration of human rights — foundation of economic
rights.

The right of existence is not congenital, but is
gradually acquired by people during the practice of
transform nature and society. It’s also not solidified,
but constantly changes along with the development of
society. Early theories equated the right of existence
to the right to life which was considered as one kind
of “natural rights” together with liberty, equal rights
and property rights; The president of Franklin D. Roo-
sevelt once Proposed “The Four Freedoms “during
the reflection of the second world war, namely” the
first is freedom of speech and expression, the second
is freedom of every person to worship god in his own
way, the third is freedom from want and the fourth
is freedom from fear”, he specially emphasized, for
the purpose of guarantying life and health of all the
people, every government should take measures to fill

X3 Wuuun, Croi Unpa
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“anywhere in the world” with “freedom from want”
and “freedom from fear”.?

Contemporarily the definition of the right of ex-
istence is generally accepted by most countries: the
right of existence can be known as the result of co-
actions by many kinds of factors the right to life is the
natural form of it, the property is the material condi-
tion of it; labor is the way to achieve it; social security
is the method to relieve it; development is inevitable
request of it; environment, health and peace are the
contemporary contents of it and the conversion of
state function is the guarantee of it.*

It has extremely rich content and focuses on fol-
lowing three aspects: first, the right to life, which
concerns the right of maintaining life and security
interests. It augustly indicates that life can not suffer
any infringements or deprivations unless through
legal procedure, hence it is the right of life and secu-
rity with political significance. The right to life is the
basis and premise of legal Personality, thus, life and
enjoying rights exist concurrently with another; As a
result, the right to life is the primary manifestation of
the right of existence, only if one survives first, then
we could discuss how to live with health and dignity.

Secondly, health right, contains the personal
rights of keeping healthy body and intact physiology
function. Functional interests of organs and whole
body are comprised in this right which includes not
only physiological health right, but also psychological
and mental health right. Health right is the most basic
and important personal right and interests which also
forms the foundation of attending all social activities.
Only when we keep the health of physiology and psy-
chology, we are able to engage in political, economic,
cultural and other social activities.

Thirdly, the right of survival guarantee, people are
entitled to live, furthermore, they also should enjoy
the rights of improving the living conditions, such as
the right to gain material assist, the right to work,
the right to rest and security right.” Declaration of
the United Nations Conference on the Human Envi-
ronment” in 1972 once proclaimed that: man has the
fundamental right to freedom, equality and adequate
conditions of life, in an environment of a quality that
permits a life of dignity and well-being.

Man is a live organism, so the right of existence
is of great significance to him. As early as the period
of bourgeois revolution, thinkers had emphasized
the great importance of life and health and claimed:
“rationality instruct the whole mankind who follow
rationality intentionally: now that People are born
equally and independently, anyone is not able to in-
fringe the life, health, liberty and property of others”.?

Although we disapprove the concept of “natural
rights”, we both hold that the right of existence is sa-

' Yan Guozhong. Ancient Greek and Roman Philosophy. Peking University press, 1983. 138.
2 Chen Quansheng, Zhang Taizi. Ecology-ism of Constitution and Administrative Law. Law Press, 2001. 13.
3 Shi Zhongwen, Hu Xiaolin. Library of Worldwide Ideologist. China International Broadcasting Press, 1993, 918.
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cred inviolable. In summary, there are three reasons:
first, people are permanent and necessary prerequi-
site that accounts for the existence and development
of society. Marx once pointed out:” the existence of
individual is the primary premise of all the human
history undoubtedly. Therefore, the first specific fact
that needs to be identified is the body tissue as well as
the relationship between such individuals and nature,
which is restricted by the body tissue of individuals”.®

People, the mainstay of our society, are the social
material goods producers. The existence and devel-
opment of society is a wind beggary without certain
quantity and quality people. Therefore, we should
attach importance to assuring the right of existence
for existence and development of society. Secondly,
life and health plays fundamental role in protecting
the personality interests. For the purpose of main-
taining life and health, people are bound to generate
all kinds of needs including physiological need---the
most basic and intense one, i.e. “if one person is rav-
enous, at that moment, he will have no interest in
anything except food, all he dreamt, remembered
and thought, is food”.”

People will engage in political, scientific, cultural
or other activities only if they meet the needs of sur-
vival. Because of this, satisfying physiological need
together with maintaining health and life is of su-
preme significance. Thirdly, the right of existence
is the primary and basic human rights. A present
theory of human rights reveals that: human rights
are an integral whole which is consist of all rights.
It’s an inherent right that can not be replaced and
transferred; developing right, economic rights and
political rights all derive from the right of existence
which occupies the leading and basic position. “Based
on this, theoretical circles generally consider the right
of existence as the content through the development
of basic human rights.”®

The sacred inviolable status of the right of exis-
tence has gradually established along with social
progress and enhancement of human knowledge.
Under the autocratic rule of slave society and feudal
society, slaves and pariahs were usually slaughtered
by slave holders and monarchs, far from protecting
the right of existence. Accompanied by the develop-
ment of concept of human rights during capitalist pe-
riod, People began to pay more attention and finally
confirmed it by establishing political declaration, the
constitution and laws.

The right of existence was first declared in “The
declaration of independence” through the form of po-
litical program: “all men are created equal, that they

© ® N9 o a &~

are endowed by their Creator with certain unalien-
able rights that among these are Life, Liberty, and
the pursuit of Happiness.” However, it first appeared
in” Weimar Constitution” as a definite form of law
and the article 151 of it indicated that” a man should
be enabled to maintain his survival on a general ba-
sis, and prescribes that the economic order should
be compatible with the rule of justice as well as the
purpose of human existence.” Afterwards, western
countries successively stipulated the right of existence
in their constitutions.

At present, the concept of the right of existence
is universal accepted, so almost all the countries di-
rectly or indirectly confirm it in their constitutions
or laws even some relevant international legal docu-
ments. The article 3 of “Universal Declaration of Hu-
man Rights” declared that:” Everyone has the right to
life, liberty and security of person”. The article 25 of
it proclaimed that:” Everyone has the right to a stan-
dard of living adequate for the health and well-being
of himself and of his family, including food, clothing,
housing and medical care and necessary social ser-
vices, and the right to security in the event of unem-
ployment, sickness, disability, widowhood, old age
or other lack of livelihood in circumstances beyond
his control”.

Some international treaties concerning anti-ter-
rorism define “International Terrorism” as the follow-
ing behaviors: “a serious offence involving an attack
against the life, physical integrity or liberty of inter-
nationally protected persons, including diplomatic
agents”; “an offence involving kidnapping, the taking
of a hostage or serious unlawful detention”; “an of-
fence involving the use of a bomb, grenade, rocket,
automatic firearm or letter or parcel bomb if this use
endangers persons”.’ These legal documents provide
legal evidence for ensuring the right of existence.

Infringement to the Right
of Existence Caused by Terrorism

Since the Latter Half of the 20th Century those people
who suffered from evil wars have been always praying
that wars no longer occur and peace last forever with
sufficient respect and guarantee of the right of exis-
tence. However, there are still a few insecure factors
although peace and development has become the
contemporary theme. Since 1990s, more and more
fierce terrorist activities have not only caused large
quantity of casualties, but also aggravated the ten-
sion of international situation. Thereby, terrorism

Xu Xianming. The Theory of right to subsistence // Chinese Social Science. 1992. Vol. 5. 46—48.

Locke J. Two Treatises of Government. China Social Sciences Publishing House, 1999. 6.

Marx K., Engels F. Anthology of Marx and Engel. Vol. 1. People’s Publishing House, 1972. 24.

Goble F. G. The Third Force — The Psychology of Abraham Maslow. Shanghai Translation Press, 1987. 41.

Li Long. Jurisprudence. Wuhan University Press, 1996. 252.

Zhao Yongchen. Research on International Judicial Assistance in Criminal Matter. Chinese Procurator Press, 1997. 90.
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infringes international stability and even the right of

existence. For the purpose of guaranteeing the right

of existence, Terrorism should be prevented and at-
tacked.

Terrorism activities are usually defined as the follow-

ing behaviors: individuals or organizations conscious-

ly use violence to manufacture terror by the way of
killing or property destructions so as to achieve po-
litical or other purposes. Terrorism activities is mul-
tifarious, according to “European Convention on the

Suppression of Terrorism”, it mainly involves the fol-

lowing several kinds:

1) an offence within the scope of the Convention for
the Suppression of Unlawful Seizure of Aircraft,
signed at The Hague on 16 December 1970;

2) an offence within the scope of the Convention for
the Suppression of Unlawful Acts against the Safe-
ty of Civil Aviation, signed at Montreal on 23 Sep-
tember 1971;

3) a serious offence involving an attack against the
life, physical integrity or liberty of internationally
protected persons, including diplomatic agents;

4) an offence involving kidnapping, the taking of a
hostage or serious unlawful detention;

5) an offence involving the use of a bomb, grenade,
rocket, automatic firearm or letter or parcel bomb
if this use endangers persons;

6) an attempt to commit any of the foregoing offences
or participation as an accomplice of a person who
commits or attempts to commit such an offence.
No matter how terrorism appears, it’s always a sort
of extremely ferocious, anti-humanitarian crime
that infringes the right of existence.

Terrorism does not initiate today and is not the
specific character of one country or one nation. “It
maybe incubated both in economic boom or decline,
metropolis or village, multi-ethnic or mono-ethnic
state.”'® Since 1960s, terrorism has grown into trans-
national, systematized, professional and diversified
violent crime and then transformed into international
terrorism. Especially after 1990s, terrorism starts to
be more and more rampant. Numerous facts have
shown that lives are extremely disdained by terror-
ism; terrorism should be resolutely eliminated so as
to guarantee the right of existence.

1. Terrorism infringes the right to life. It doesn’t
attach importance to person’s life and kill people as
their wishes. As some scholars has pointed out:” if we
say that the purpose of traditional terrorism is caus-
ing more attention rather than killing more people,
however, modern terrorism includes both of them”."
In order to achieve their goals, terrorists cause great
amount of deaths by variety of terroristic methods.
According to the GTD database, the world’s most au-
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thoritative and comprehensive terrorism database
provided by the University of Maryland, the world has
suffered 201183 terrorist attacks since the 1970s."

Here, the author simply introduces some attack
types: first, the explosion. This terrorist means is
favored by terrorists because of its destructive na-
ture. In 1998, terrorists exploded American embassy
in Kenya and Tanzania nearly simultaneousness, it
caused more than 90 deaths. The Second is hijack-
ing. The accident that terrorists hijacked the flight of
Egypt air in 1985 brought about 60 deaths and 28 in-
juries which is the worst record as the world has seen.

The September 11, 2001, attacks shocked the
whole world which also caused more than 5000
deaths. The third is using toxic gas. The develop-
ment of modern chemical industry establishes the
foundation for using high-tech terroristic methods,
especially toxic gas. Sarin Incident that created by
Japanese Aum Doomsday Cult in Tokyo’s subway re-
sulted in 12 deaths. The last is the conventional and
usual way — assassination and kidnapping.

Since 1996, terrorists have organized assassina-
tion over 100 times, only in 1999, more than 30 peo-
ple have been assassinated; the hostage-kidnapping
event in Moscow has brought about 128 deaths. In a
word, terrorist activities seriously infringe the right to
life by depriving numerous people’s lives. It is widely
known that everything cannot exist without its basis.
As the core part of the right of existence, the right to
life is the cornerstone of a person’s life. Once it is se-
riously threatened or even ceases to exist, other rights
will lose the necessity to be discussed. Therefore, the
protection of the right to life must be put in the first
place, naturally, terrorists’ wanton deprivation of hu-
man life must be solemnly condemned and severely
punished, otherwise it will be difficult to maintain the
dignity of all mankind and ensure justice.

2. Terrorism infringes the health Right. Owing to
the cruelty terror and concealment of terrorism, the
health Right will be infringed. The infringement can
specific divide into the following two aspects: for the
one hand, terrorist activities bring injuries to a large
number of innocent civilians which infringes their
rights of maintaining the integrity of organ function.
For example, The accident that terrorists hijacked
the flight of Egypt air in 1985 brought about 28 in-
juries; Sarin Incident that created by Japanese Aum
Doomsday Cult in Tokyo’s subway reached the result
of poisoning of over 5500 people; In 1998, terrorists
exploded American embassy in Kenya and Tanzania
that caused more than 2200 injuries.

Terrorism makes a great many of injuries what-
ever in the September 11, 2001, attacks, “Bali event”
happened in Indonesia or the hostage-kidnapping

10 [ i Shenming, Wang Yizhou. Reports on International Politics and Security. Social Science Literature Press, 2002. 127.
"' Zheng Baoming. New Characteristics of International terrorism and anti-terrorism countermeasures // Theory Journal.

2002. Vol. 1. 77.

12 Start. Global terrorism database. URL: http://www.start.umd.edu/gtd.Visit on January 20, 2022.
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event in Moscow. On the other hand, terrorism also
engender huge insecurity and panic to people even
losing reason which severely infringes the rights of
keeping mental health. One of Scholars has vividly
described the character of terrorist activities as the
following words: In modern society, convenient com-
munication and open gateway of countries provide
plentiful opportunities to terrorism. The terrorists can
go all over the place among large quantity of tourists,
businessmen, refugees and immigrants. The crowded,
noisy city and public places supply the best barrier
for it. It may suddenly take action after a suspension
in period of time. In most cases, we can hardly take
effective measures to prevent it because it’s difficult
for us to surmise the time, the place and the crowd
that the terrorists will take action."

Amazingly, with the in-depth combination of
Internet technology and terrorism, cyber terrorism
has emerged, More and more terrorist organizations
are taking advantage of user system vulnerabilities
to launch cyber attacks, using stolen private data to
intimidate the public and state institutions in cyber-
space, and carrying out extremist propaganda and
recruit followers through online social media. For
example, the cyber caliphate army, the earliest Cyber
Army of the Islamic state organization, is famous for
stealing the social media accounts of the US central
command and several Western media, publishing
false news and causing large-scale panic.

Although these emerging cyber terrorism activities
do not directly deprive people of their lives or cause
physical damage to people, they increase anxiety and
panic to the spiritual world of Internet users all over
the world. Hence, terrorism likes black clouds that
waft in the sky; it engenders huge insecurity and pan-
ic to People who are living in the shadow of terror.
The atmosphere of terror that terrorism has created
just like a trackless net which may restrict rhythm of
life to all the people.

3. Terrorism infringes the right of survival guar-
antee. Terrorist activities infringe the conditions of
property, labor, rest, social security and peaceful
living environment which are essential to people’s
survival. Because of this, terrorism seriously infring-
es the right of guaranteeing survival. First, terrorist
activities had caused huge of material possessions.
i.e. only in 1995,17 serious explosions happened per
day on average which leads to the direct loss of over
20 million. Secondly, terrorist activities endanger
social safety, stability in regions and world peace by
cruel means.

As a result of that, the confidence of consumers
and investors severely waver. What’s worse, it forms
a major threat to regional economic cooperation and
development of the world economy. People all over

the world will never forget: the behavior that Egyp-
tian Islamic extremists Specially attack foreign tour-
ists had almost ruined flourishing tourism in Egypt;
the behavior that terrorists in Chile put poisonous hy-
dride into exporting two grapes had almost destroyed
Chile’s whole export market; American economy lost
over 40 billions and the global economy slackened
one percentage point as a result of The September
11, 2001, attacks according to the United Nations’
forecastable reports on October 10, 2001 which had
been an unprecedented disaster in the world. In addi-
tion, Terrorist activities such as hijacking planes can
cause the shrink in employment in aviation industry
and aircraft manufacturing industry.

Thus, it seriously infringes the labor rights en-
joyed by personnel in these industries; people are
high-pressure due to the uncertainty of terrorist
activities which also infringes right to rest. Finally,
from the perspective of opportunity cost, terrorist
activities not only bring huge direct economic losses
to the world, but also result in immeasurable indi-
rect losses. For example, a cyber army of the "Islamic
state" organization once claimed to have stolen the
private information of 1500 military and government
personnel, involving many key government depart-
ments such as the U. S. air force, foreign embassies,
the Marine Corps, the National Aeronautics and
Space Administration, the United States Agency for
international development and the new York port
authority. These information include various types
of account and password, e-mail, home address and
other sensitive privacy information. They published
this information on August 11, 2015 and called for
using this information to launch attacks."*

Although in the end they did not turn the threat
into reality as they wished, the U. S. authorities paid
a high economic price to prevent adverse results, and
tens of thousands of American citizens lived in the
shadow of terrorism. This can not help but lead peo-
ple to think deeply. The cost that the whole society
has to pay to prevent terrorist activities and maintain
a stable and orderly living environment for survival is
too high, even exceeding the direct economic losses
caused by terrorist activities. In order to prevent the
trading system from being damaged and tampered by
terrorists, governments and enterprises have to invest
more technical costs and introduce more profession-
al technicians for real-time marking; In addition to
facing more insecurity in daily life, citizens have to
buy additional insurance and pay higher premiums to
ensure personal safety or control risks. The increase
of all kinds of expenditures is introduced by the in-
depth development of terrorism.

Moreover, due to the randomness of terrorist ac-
tivities, there is a great probability of the occurrence

3 Li Shenming, Wang Yizhou. Reports on International Politics and Security. Social Science Literature Press, 2002. 136.
% Sun Pinjie. Main manifestations, development trend and Governance Countermeasures of network terrorism. China

Information Security. 2021. Vol. 9.
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of terrorist results, so in fact, in most cases, these
expenditures are basically deadweight losses. In oth-
er words, if there is no threat of terrorist activities,
people can spend this part of wealth in places that
can more realistically satisfy their own survival and
development, and then achieve a better life.

Attacking Terrorism and Guaranteeing
the Right of Existence

Terrorism seriously threatens not only peace and
stability of the world but also the social economic
development and prosperity of all the countries as
well as health and safety. The international commu-
nity has distinctly recognized the tremendous harm
that terrorism brought to the world. For that reason,
the voice of attacking terrorism, safeguarding world
peace, respecting the value of life and guaranteeing
right of existence has been widely accepted in the
international community. Senior official of the united
nations Shashi Tharoor once pointed out in one of his
famous articles: “we both have the right of existence
and the right to love”, “We live in a world fighting
with the root of terrorism. That is to say, in such a
world, terrorist has no opportunity to take actions tri-
umphantly. In a world of 21 Century, this is the most
hopeful heritage left in the latest terrorist incidents.

However, it won’t withdraw from the historical
stage unless we oppose it and make great effort to
eliminate its foundation.”" For the purpose of ful-
ly guaranteeing the right of existence together with
other rights and maintaining secure, peaceful "global
village", the international community should make
joint efforts and strengthen cooperation to oppose
and attack terrorism.

1. The concept of “terrorist crimes going non-po-
litical” should be generally accepted by international
society. From the current definition of terrorism, ter-
rorism has political motives has been widely accept-
ed by the international society, even some scholars
believe that the difference between terrorist activi-
ties and criminal offence is strong political nature.'
Owing to this cognition and the discrepancy of na-
tional interest, different countries adopt different
attitudes towards terrorism. Moreover, the principle
that “political offense exception” has been universally
accepted by most national laws and various kinds of
bilateral or multilateral treaties. That is why some ter-
rorists run away to those countries which can grant
asylum to them after terrorist activities. Because of
these, it’s difficult for the international community to
establish powerful cooperation even perform effect
attack against terrorism. In order to change this kind
of situation and obtain good result, the international
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community should convert the mode of thinking that
instead of focusing on political motives the hazardous
consequences are more important.

We should unify the cognition of terrorism into
infringement of the right of existence and reach the
consensus that a malefaction certainly belongs to
terrorist activities as long as it infringes the right of
existence, regardless of the place or the actor. Only in
this way, it’s propitious to unify the pace of attacking
terrorism between different countries and regions so
as to form powerful cooperation. From the existing
international conventions, the tendency of “terrorist
crimes going non-political” becomes more and more
obvious.

For instance, in 1985, the United Nations General
Assembly adopted Resolution 4061 which “unequiv-
ocally condemns all acts, methods and practices of
terrorism committed wherever and by whomever
as criminal.” Measures to Eliminate International
Terrorism that the United Nations General Assem-
bly adopted In 2000 proclaimed that “reiterates that
criminal acts intended or calculated to provoke a state
of terror in the general public, a group of persons or
particular persons for political purposes are in any
circumstances unjustifiable, whatever the consider-
ations of a political, philosophical, ideological, racial,
ethnic, religious or other nature that may be invoked
to justify them.” From now on, urging every country
to implement relative international conventions is
our mission aimed to turn terrorism into the target
of attack in any country or region.

2. The right of existence in poor countries should
be respected. Historical reasons have caused the
disequilibrium of economic development between
different countries. Furthermore, it has been aggra-
vated for the reason of economic globalization and
cosmopolitan economic competition. Due to this
disequilibrium, people from different countries may
enjoy different protection of the right of existence.
In developed countries, the right of existence can
be effectively guarantee while it may be opposite in
developing countries. Huge gap between rich and
poor, on the one hand, often leads to the psycholog-
ical unbalance of groups of people in undeveloped
countries then stirs up revenge mind around the poor
people blamed in the robbery by developed countries;
on the other hand, stimulate people in undeveloped
countries to chase the dream of beautiful life which
is unpractical through legal ways. Because of great
power disparity, these people use terrorist activities
as the best weapon to revenge on developed countries
and realize the dream.

Theodore A. Columbia once accurately pointed
out: “Under the circumstance that income gap be-
tween the rich and the poor amounts to 40 times,

'S Yu Peiyuan. Global Village Needs Moral Reconstruction during the Process of Globalization — Reflection after 9.11

attack. Exploration and Contending. 2002. Vol. 9.

16 Lju Zongkun. Right of Self-defense and the Sovereignty. Strategy and Management. 2002. Vol. 1.
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no matter how to rationalize the phenomenon, it’s
inevitable to avoid the extreme dissatisfaction, the
desperate frustration, and the sense of discourage.
Therefore, people who are penniless may be persuad-
ed to challenge present situation, resorting to either
peaceful means or violence.”"’

Therefore, poverty is the largest enemy of peace.
Aim to attack terrorism effectively and maintain
world peace, military and diplomatic means are not
enough; the protection of right to subsistence among
undeveloped countries should be added.” If feasible
measures are not taken to shorten the gap between
the north and south and reduce economic plunder
and impact towards developing countries during the
process of economic globalization, new economic
growth point will not be founded to bring equal ben-
efits to all the countries.'®

So the actions of attacking terrorism will not re-
ceive fundamental effects. Just like” The Fourteen
Points” once asserted in Joint Session by president
Woodrow Wilson: "It is that the world be made fit
and safe to live in; and particularly that it be made
safe for every peace-loving nation which, like our
own, wishes to live its own life, determine its own
institutions, be assured of justice and fair dealing by
the other peoples of the world as against force and
selfish aggression. All the peoples of the world are
in effect partners in this interest, and for our own
part we see very clearly that unless justice be done
to others it will not be done to us.”"”

In a word, terrorism could be effectively checked
only through those appropriate approaches: devel-
oped countries should fully consider the interests of
the people in economically undeveloped counties or
regions and assist them in economic development by
strengthening regional economic cooperation .They
are beneficial to guarantee the right of existence in
underprivileged countries or regions and finally the
coexistence and co-prosperity among different coun-
tries will realize.

3. The domestic laws and international laws
against terrorism should be improved and effective-
ly carried out. Opposing and attacking terrorism
certainly needs relevant domestic laws. As a matter
of fact, many countries have already enacted spe-
cial laws against terrorism, such as “Anti-terrorism
Law” executed by the French government in 1985,
“Counter-terrorism law” executed by the British gov-
ernment in 2001. However, in the process of opposing
and attacking terrorism, the Chinese government
mainly base on the criminal law instead of special
anti-terrorism laws for a long time which involves:
the organization, leading and attending the terroristic
organization crime, kidnapping crime, the crime of
organization, leading, attending, taking harbor and

wink to organs of” Black Society” in nature, crime of
aircraft hijacking, etc. However, these provisions do
not achieve complete coverage of terrorist crimes, and
do not fully take the international nature of terrorism
into account.

Therefore, in order to uphold and reflect China’s
determination to maintain world peace and stability,
and combat terrorism more effectively, In 2011, Chi-
na issued the first legal document specifically aimed
at counter-terrorism, the decision of the Standing
Committee of the National People’s Congress on issues
related to strengthening counter-terrorism work. Later,
in 2015, China passed the landmark comprehensive
anti-terrorism law “Anti Terrorism Law”, which sys-
tematically and comprehensively stipulated the basic
concepts, spiritual principles, fundamental positions
and specific methods of combating terrorism, break-
ing the old regulatory pattern of combating terrorism.
It indicates that China’s understanding and practice
of opposing and combating terrorism have become
scientific and standardized. Nevertheless, there are
still many places worthy of improvement in China’s
relevant domestic laws.

For example, the Anti Terrorism Law stipulates
that the legitimate rights and interests of units and
individuals have the right to relief if they suffer dam-
age in the anti-terrorism work, but it does not specify
the scope of legitimate rights and interests that can
be compensated or compensated. This can not help
asking whether the moral damage caused by the vi-
olation of citizens’ right to privacy in the process of
anti-terrorism investigation and evidence collection
of administrative organs should be within the scope
of compensation. It is not difficult to find that there
are imperfections in the domestic laws, which is also a
common problem in all countries in the world. In oth-
er words, there is still some way to go in the relevant
legislation of all countries. Additionally, in order to
attack terrorism effectively, these provisions against
terrorism in the criminal law should joint track with
international laws and plus those not contained in
our criminal law.

However, as a global threat, terrorism should be
effectively prevented and attacked by both domestic
laws and international laws. Nowadays, international
laws against terrorism still require development and
perfection, even though the framework of them has
taken shape. On the one hand, those legislations aim-
ing at special behaviors are expedients rather than
universally applicable international law; on another
hand, they are not enough to effectively resolve all
kinds of legal issues about controlling terrorism, for
example, (1) they haven’t definitely stipulated the le-
gal consequences when contracting parties do not co-
operate with other countries while facing terrorism;

7 Theodore A. Columbia. Power and Justice. Huaxia Press, 1990. 505.
'8 Zhu Feng. Human Rights and International Relations. Peking University press, 2000. 479.
% Zhang Nvlun. Fountain Head of terrorism. Reading. 2001. Vol. 11.
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(2) they haven’t definitely stipulated provisions those
countries should obey when taking actions against
terrorist attacks. Accordingly, it is imperative for us
to enact comprehensive international conventions
about controlling terrorism.*

Furthermore, existing international laws haven’t
completely turned to “provisions actually followed in
operational link” from “rules formulated on papers”.
Therefore, international laws should be improved no
matter during the legislative process or operational
link in order to control and attack terrorism effectively.

4. Strictly define the scope and scale of combat-
ing terrorism to avoid harming innocent people or
causing excessive violations. Mozi, a thinker in the
spring and Autumn period of China, advocated "non
attack” and "universal love", and strictly divided the
war into righteous war and unjust war.*' Admittedly,
advocating "non aggression" and "universal love" does
not mean not to take any violent means. Terrorist
activities are extremely harmful and socially dan-
gerous human acts. Their existence is the greatest
injustice. Therefore, no one can ask for justice should
make concessions to injustice. Hence, in the face of
terrorist activities, any time, any place, any country
and citizens have absolute and sufficient reasons to
resort to violence.

However, in a sense, all kinds of coercive measures
taken to combat terrorism, including waging war,
must be out of justice. On the one hand, every coun-
tries must clarify the boundaries between regional
internal affairs and terrorist activities, avoid blindly
characterize all global violent conflicts as terrorist
activities, let alone wantonly carry out acts involving
other countries’ domestic affairs under the banner
of national counter-terrorism in order to achieve our
own interests and political purposes; on the other
hand, every countries should give full consideration
to the means of combating terrorism and the costs
paid for it, and be prudent to use excessive means, so
as not to cause more unnecessary harm to the victims
in the process of relief.

Take the Middle East as an example. Since the
end of World War I, the Middle East has almost nev-
er stopped fighting. Countries compete against each
other, and various ideological and ethnic contradic-
tions emerge one after another. The process of evo-
lution from a religious totalitarian state to a modern
democratic state is difficult. These contradictions and
hatred continue to deepen and has become difficult
to reconcile. Many countries and world organizations
recognize that maintaining security and stability in
the Middle East is the key to solve terrorism issues
in the world and have taken practical actions, but
achieve less.

Even due to the entanglement of interests and po-
litical manipulation of various countries, the situation
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and opposition conflicts in the Middle East have be-
come more tense and complex. War raged, starving
victims were everywhere and wailing. A large number
of refugees who fled their homes complained about
the atrocities of terrorist organizations and expressed
their ardent hope for a better life. As a part of the
community of shared human destiny or out of hu-
manitarianism, the advanced countries in the world
have the responsibility and obligation to provide non
political assistance on the basis of respecting the sov-
ereignty of the backward countries, so as to achieve
world peace and reflect the rational and humanistic
care of high primates.

Epilogue

There is no smooth road to peacekeeping. Since the
"September 11 incident", terrorism has gradually en-
tered the public’s view, profoundly affected the world
security situation and anti-terrorism pattern, and in-
jected more unstable factors into the world. The ma-
terial basis, natural resources, history and culture of
countries all over the world are different. Therefore,
there are many differences in the understanding and
protection of the right to survival. However, when
facing terrorism, people always show sympathy and
firmly stand on the side of justice. This is not only
out of fear and hatred of human suffering caused by
terrorism, but also the rational expression of people’s
internal self-protection and desire for truth, goodness
and beauty.

However, when the international community
reached a consensus on counter-terrorism and spent
trillions of dollars and sacrificed tens of thousands
of people, it not only did not solve or weaken the
threat of terrorism, but also contributed to the re-
newal of terrorism. Al Qaeda was overthrown, but
terrorist organizations such as the "Islamic state"
rose against the trend and replaced al Qaeda’s lead-
ership in the international terrorist movement. The
world anti-terrorism work in the Middle East began
with the overthrow of the Taliban and ended with
the return of the Taliban. Twenty years are like a
dream, how many lives have been lost and how
many hopes have been broken. All kinds of facts
have enlightened the world that the essence of elim-
inating international terrorism is a contest between
civilization and barbarism. The firmness of human
society’s consensus on a just international order and
on basic civilizations such as life, dignity, equality
and humanity not only affects the rise and fall of
world peace forces, but also determines the success
or failure of international counter-terrorism. A small
step makes a thousand miles. Terrorism is mainly
rooted in systematic social problems such as reli-

2 Shao Shaping. Controlling Terrorism Crime and international legal cooperation. Seeking, 2002. Vol. 1.
21 Ren Jiyu. Mozi. Shanghai People’s Publishing Press, 1956. 5.
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gious extremism, national separatism and extreme
ideology.

Therefore, its solution must rely on a set of
systematic solutions and must go through a long
process. International parties must reach a con-
sensus on "depoliticization of terrorist crimes" and
oppose utilizing political, ideological, ideological,
racial, religious and other reasons to justify terror-
ism; Attach importance to ensuring the people’s

right to survival in poor countries; Improve and
effectively implement domestic and international
laws against terrorism; Strictly define the scope
and scale of combating terrorism to avoid harming
innocent people or causing excessive violations.
Only by realizing the above can we effectively re-
move the "hanging sword" that threatens the sur-
vival rights of citizens in the world and dispel the
haze of terrorism.
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Annomauus. [TpecmynneHusi meppopucmuueckoil HaNPagaeHHOCMU, IKCMPEMUCMCKUE Npechy-
NJIeHUs C030aU 02POMHYI0 Y2p03y Ol 20Cy0apCcmeeHHol be3onacHocmu, meppumopuaibHoll ye-
JIOCMHOCMU, COUUANBHOL cMAbILIbHOCMU, IKOHOMUUECKO20 PA3BUMUS U 0014eCME8eHHOTL 2apMOHUU
Kumas. [lns auy, cogepuiaroulx meppopucmuueckue npecnynieHiss, XapaKkmepHuL ciedyoujie
0cobeHHOCcmU: HU3KULL YPOBeHb KYbIMYPbl, CHUMNCEHILE 803PACMA NPECHLYNHUKOS, Y8ealueHle KO-
Yecmea yuacmaeyrulx 8 makix npecmynieHUsX HeHUUH, HU3KOK8aTUPULUPOBAHHAS NPOdeccus.
OpzaHu3ayuoHHble 0COOEHHOCMU MepPOPUCMUUECKUX NpecmynleHUll cedyroulie: mepakmayl
Npo8ooamMcs «0OUHOKUMU BOJKAMU», 2DYNNAMU €O c80600HOTL cmpyKmypoll U cO Cmpo20il Op2aHuU-
308aHHOCMbIO, SIBHO BbLPAYNCEHA MeHOEHULS PA3BUMUSL MPAHCHAUUOHAILHO20 XAPAKmepa meppo-
pucmuueckux opeaHusayuil.

Teppopucmuueckue npecmynienus 8 Kumae ¢ mouku 3peHus obpasa deticmsuti obaadarom ciedy-
HOWUMU KAACCUUeCKUMU 0COOEHHOCMAMU: NOJIUMUYECKAs Ueb, Nce800peU2U03HbLIL MOMUB UALU
HAayUOHAIbHAS 8paxcda, pasHoobpasue cnocobos iU J#ecmokocms Memo008 0CYULeCmeJleHUs Meppo-
pucmamu HacWibCmaeHMHblX meppopucmuueckux deticmauil. B npousoutedwiiix mepakmax noumu
8ce NpecMynHUKU nepeo cogepuleHUeM mepakma nodnadanu noo enusiHue udeil meppopusmd.
Kntoueeswle cnoea: meppopusm, IKcmpemusm, meppopucm, npecmymniieHuss meppopucmuueckol
HANpagaeHHOCMu, IKCMpeMUCMCKUe NPeCyneHUs, KpUMUHONo2uueckue ocobeHHocmu, Kumail.

Abstract. Terrorist crimes and extremist crimes have created a huge threat to state security, territorial
integrity, social stability, economic development and social harmony in China. Persons who commit
violent terrorist crimes have the following characteristics: a low level of culture, a decrease in age, an
increase in the number of female participants, a low-level profession. The organizational features of
violent terrorist crimes are manifested in the following: terrorist attacks by "lone wolves", groups with
a free structure and strict organization, a clear trend in the development of the transnational nature of
terrorist organizations. Violent terrorist crimes in China, from the point of view of the mode of action,
have the following classic features: an explicit political goal, a motive for religious heresy or national
enmity, a variety of ways and cruelty of methods of carrying out terrorists of violent terrorist acts. In
the terrorist attacks that took place, almost all the criminals fell under the influence of the ideas of
violent terrorism before committing the terrorist attack.

Keywords: terrorism, extremism, terrorist, terrorist crimes, extremist crimes, criminological features,
China.

* [aHHoe uccnenoBaHve NpeAcTaBnseT coboi NPOMEXYTOUHbI UTOT paboTbl MO FPAHTY AN MONOAbIX YYEHbIX MO ryMaHu-
TapHbIM 1 coumanbHeiM Haykam MunncTepcTea obpasosanmns KHP 2015 r. «Mccnegosanme perynmpoBaHus npecTtynieHuni
3KCTPEMUCTCKOro xapakTtepa B Poccum u ero peuenumsa» (N2 15YJC820037).
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HOPUANYECKAA HAYKA BE3 IPAHULL
MpoTUBOaEICTBHE TEPPOPU3MY

B XOZle pa3BUTHUSA U U3MEHEeHUHN, TPOUCXOAAIINX
KaK BHYTPU CTPaHBI, TaK U BO BCeM MUpe, Tep-
POPU3M, SKCTpeMU3M cTanu Aasa Kuras cepbe3Hoit
yrpo3oii. Teppopr3M U 3KCTPEMHU3M TECHO B3aNMOC-
BsI3aHBI, B HEKOTOPOM CMBICJIE SKCTPEMU3M IIpej-
cTaBsieT coOO0M TOYBY U OYar 3apOXKJEHUA TEPPOPU3-
Ma, a TEPPOPU3M SABJISIETCS HACWIbCTBEHHOM GOPMOT
BEIp@KEHUS SKCTPEMU3Ma. DKCTPEMU3M, TEPPOPU3M
3a9acTyIo TaKKe B3aNMOIIPOHUKAIOT, B3AMOCBA3a-
HEI C CEeNapaTU3MOM.

Peurno3Heil SKCTPeMU3M, TepPOPU3M U STHU-
YeCKUH cermapaTusM IMpeACTaBIAIT cob0i Hanbo-
Jiee omnacHble GOPMEBI BEIpAKeHHUS SKCTPEMU3MA,
cenaparusMa u TeppopusMa B Kutae. Kurtatickue
TEPPOPUCTHI, 3a4aCTYI0, TOOYK/AaeMble UAeIMHU pe-
JINTHTO3HOT'O SKCTPEMU3Ma, UCIOJIb3YIOT METOABI Ha-
CWIBCTBEHHBIX aTaK, a X KOHEYHO LEeJbI0 AB/IAETCA
TIpeTBOPEHME B JKU3Hb OPEZOBBIX U/EH O pacKose
Kuras. BBy aTOr0 B JaHHOM paboTe He IPOBOAUTCS
’KeCTKOe pasrpaHU4YeHUe NIpecTyIUIeHUI TeppopU-
CTUYeCKOH M SKCTPEMUCTKON HallpaBIeHHOCTH.

[TpecTymieHUs: TEPPOPUCTUYECKON HAIIPaBJIeH-
HOCTH, SKCTPEMUCTCKYE IIPEeCTYIUIEHU Co34alu
OTPOMHYIO YTPO3Y /JIs TOCyJapCTBEHHOM O6e3omac-
HOCTH, TepPUTOPHATBHOU LETIOCTHOCTH, COL[UATbHOM
CTabWIbHOCTH, SKOHOMUYECKOTO Pa3BUTHUA U 001Ie-
CTBEeHHOU rapmoHuu Kuras, B HEKOTOPO CcTeneH!
STU NPeCTYIUIeHUs y2Ke [IPEBPaTIWINCh B CEPhE3HYIO
yTpo3y, CTOSAIIYIO Ha ITyTU Pa3BUTHS KUTAKUCKOTO 00-
mecTBa. B cBA3M ¢ 3TUM KuTalicKoe IPaBUTENBCTBO B
Pa3HBIX HAIIPaBJIeHUSX, TAKUX KaK YCHIEHHE YTOJIOB-
HOT'O 3aKOHOZIAaTeIbCTBA, pa3paboTKa MOJTUTHUKH, CBSI-
3aHHOM ¢ 60pHOOIL C TEPPOPHU3MOM, SKCTPEMUIMOM,
BeZIeT MHOTOILIaHOBYIO 60PBOY U C TEPPOPU3MOM U
C KCTPEMU3MOM.

VTak, KaKOBBI OCOOEHHOCTH MIPECTYIUIEHUI Tep-
POPHUCTHYeCKOM HallpaBIeHHOCTHU U SKCTPEMUCTCKIX
npecTymieHui B Kutae? Kuraiickue ydeHble nccie-
ZOBaIH JAaHHBIN Bonpoc. ['ynazar TypcyH B KHUTe
«VccnemoBanyie TpobIeMbl TPaHCHAITMOHAIBHOM
IIpecTynmHOCTH B CpefHel A31K» C y4eTOM BHYTPUTO-
CyZ,apCTBEHHOI'O U BHEITHETOCYAAPCTBEHHOT'O acIlek-
TOB 060011118 0COOEHHOCTU TEPPOPUCTHIECKUX
IIpecTyIUIEHNUH, COBepIIaeMbIX TEPPOPHUCTUYECKON
opraHusanuei «Bocrounsiii TypkecTas».

ITpodeccop Ban WKIHCIOHB Ke CIUTAET, IYTO CO-
BPEMEHHBIM TepPOPHUCTUIECKUM IIPeCTyIUIEHUAM
MIPUCYIIY CIeAYoIINe MATh OCOOEHHOCTEN: IKC-
TPEMU3ALNA IPECTYIIHBIX MOTHBOB, Ka3yaanu3alys
CII0CcO60B OpraHU3alvH, PaCIINPEeHNe MeCT COBED-

IIEHUs aTaK, 0’KeCTOUEHHBIN XapaKTep CI0COO0B
COBepILeHUA TPeCTYIUIeHUH, TAKeIble II0CAe/[CTBUA
NPECTYITHBIX A€THUN .

JloxTop Hayk Ban Yaoxysii BbIiesIAeT cleAytolre
0COOEHHOCTY TEPPOPHUCTUYECKUX ITPECTYIUIEHU:
WHTepHallMOHaIM3alya TepPOPUCTUIECKUX Opra-
HU3aIUi, APKO BEIpaXKEHHBIE TOTUTHYECKe HaMe-
peHUA TeppOpUCTUIECKIX OpraHU3alii, O4eBUAHOe
yBeJIMYEHKE UX MacITaGoB U 4acTOThI”. SIH JIUMUHB
U JpyTHe yieHble [I0araoT, YTO OCHOBHBIMU TeH/eH-
LIMAMHU Pa3BUTUA TEPPOPUCTUUECKON IPECTYITHOCTH
B Kutae aBadi0TCA HEeIpepsIBHOE pa3BUTHE, YBEIH-
YeHUe pa3HOO6pasus HACUIbCTBEHHBIX METOZOB U
MHOT006pasus MyTel MPOHUKHOBEHUs U OOBEKTOB’.
'y JIUSHB K€ OTHOCUT K OCOOEHHOCTSIM /IeSITeTbHOCTH
TeppPOPUCTHYECKUX cul «BocTouHsIl TypkecTaH»
POCT TEPPOPUCTUIECKHX IIPECTYIUIEHUH, }KeCTOKOCTh
MEeTOZ0B U NoApaXaHue MeXXAyHapOoJHOMY Teppo-
pHU3My, TeHAEHIINH K UCTIONIb30BAHUIO TaPTU3aHCKIX
CII0co00B, yCHUIEHNE CTPATETNU U CHIKEHUE CTEIIEHU
KOpEHU3allM1 U OPTaHU3alluy TEPPOPUCTOB®,

JloxTop Hayk Taub [al 06061111 peHOMEH Teppo-
pUcTHYecKoU ITpecTyNHOCTH B KuTae 3a nociesHue
20 JIeT ¢ TOUKH 3peHNT MaKpOOCOOEHHOCTEH Teppo-
PHUCTHYECKUX aTaK ¥ 0COOEHHOCTEH KOHKPETHBIX
JeticTBuUiL.

TakuM 06pa3oM, KUTaMCKUe yIeHbIe C PA3HBIX
CTOPOH OIMCAIN OCOOEHHOCTH COBPEMEHHBIX ITpe-
CTYIUIEHUHN TepPOPUCTUIECKON HallpaBIeHHOCTH U
CO37laJIi OCHOBY I AanbHeNIel KpUCcTa/Iu3alliu
KPHUMUHOJIOTYECKUX 0COOEHHOCTEH IPeCTyIUIeHUH
TEPPOPUCTUYECKOM U SKCTPEMUCTKO! HallpaBIeHHO-
ctu B Kutae. ABTOp ZaHHOU paboTHI IojIaraeT, YTo
BO3MO>KHO TIPOBe/IeHNe NCCIe0BaHUA KPUMUHOJIO-
TMYEeCKUX OCOOEHHOCTEH TPeCTyIUIEHU! TEPPOPUCTH-
YecKOH U 3KCTPEeMUCTKOM HallpaBaeHHOCTH B KuTae
TI0 CJIeZIyIoIINM HallpaBAeHUAM.

1. UsguBuAyasbHbIE 0COOEHHOCTH JIUII,
COBEPIIAIOIIUX TEPPOPUCTHUYECKHE

npecTyIUvIeHUs

Viccnenysa sKCTpeMHUCTCKUE NIPeCTYIVIEHUA U Ha-
CUJIbCTBEHHBIE [TPECTYIUIEHUA TEPPOPUCTUYECKOMI
HaIpaBJI€eHHOCTH, B IIEPBYIO OYepesib HE0OX0AUMO
U3YIUTDh UHANBUYaJIbHbIE 0COOEHHOCTY TeX JIUII,
KOTOpBIE COBEpPIIAIOT JaHHbIe IpecTyIuleHud. Kpu-
MMHOJIOTUSA OCHOBBIBAeTCA UMEHHO Ha TO3UTUBHOM
uccaefoBaHUM JIUL, COBEPIIMBIINX IIPECTYITHOE

' BaH YxaHcioHb. AHanus ocobeHHoCTeN MpecTynneHnii TeppopMCTUYECKON HanpaBNeHHOCTH 1 oLleHKa cutyauum // XypHan

yronosHoro npasa. 2014. N2 2.

2 BaH Yaoxyaii. ViccnefoBaHus BOMPOCOB HACUAbCTBEHHbIX TEPPOPUCTUHECKUX NPECTYMIEHUI C TOYKM 3peHUs 3aKOHHO-
¢ // BecTHWK X3HaHbCKOrO yHUBepCUTeTa GUHAHCOB 1 3KOHOMUKK. 2014, N2 6.
8 AHanu3 HaCUNbCTBEHHbIX TEPPOPUCTUHECKUX NpecTynneHnit 8 CunbussaH / AH Jiumuub [n ap.] // BectHuk CruHbLaaHckoro

neparornyeckoro ynmeepcuteta. 2012. N2 6.

4 [y JlnsHb. HoBble TeHAEHLMM TEPPOPUCTUYECKUX fieaTenbHoCTel «BocTouHoro TypkectaHa» u cnocobbl 6opb6bl ¢ HUMK //
BecTHuk CuHbL3AHCKOTO nonuuenckoro konneaxa. 2013. N2 1.
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JeaHue. HecmoTpsa Ha To, 4TO BeIZIBUHYyTaA Y. JloM-
6p030 uzies 0 IPUPOKAEHHOM MIPECTYITHUKE ObUIa
OIIpOBEprHyTa, Helb3dA He IIpUAaBaTh 3HAUYEHUs BIU-
STHUIO IMYHOCTHOTO (paKTOpa OTAEIbHOTO YesloBeKa
Ha coBeplllaeMoe UM IIpecTyIuieHHe. B HekoTopoi
CTeIleHY JINIHOCTHBIM (paKTOp MMeET OlpeZesioniee
3Ha4yeHUe.

V3ydyeHre 0cOOEHHOCTEN HACUIBCTBEHHBIX IIpe-
CTYIIZIEHUI TeppOpPUCTHUUYECKOMN HallpaBJIeHHOCTU
TakKe JO/DKHO HAaUYUMHAThCA C U3yYeHU UHAUBULY-
aJbHBIX 0COOEHHOCTEH JINI], COBEPIIAONINX JaH-
HbIe [IPeCTyIUIeHNs. JIToOble nen SKCTPEMUCTCKUX
OpraHU3alii B KOHEYHOM CUeTe HY>XJal0TCA B BO-
IUIOL[eHUM UHAVBUIAMU, TOJIbKO TaK IPEeCTYIIHbIE
WJier S3KCTpeMHr3Ma II0CPeACTBOM TePPOPUCTUYECKUX
ZeMCTBUI MOTYT IPUBECTH K OOIIECTBEHHO OMTAaCHBIM
rociefcTBUAM. M0XXHO BBIZIEIUTD CIeAyIolINe 0Co-
OGEHHOCTH JINI], COBEPIIAOLINX TEPPOPHUCTUIECKHE
npecTyiuieHus B Kutae.

Bo-miepBBIX, HU3KUU YPOBEHB KY/IbTYPHI JIUII, CO-
BepIIaIIUX TEPPOPUCTUYECKHE TPeCTYIUIeHHU .
OTa 0c06EeHHOCTh OYEHb APKO BBIpAXKEHA B XapaK-
TepUCTUKe JIUI], COBEpPUIAIOIINX TEPPOPUCTUYECKIe
npectyiieHus. [IpokypaTtypoil okpyra Kamrap
(CuHI3AH-YUTYPCKOTO aBTOHOMHOTO paitioHa (CYAP)
KHP) ¢ 2003 o 2007 1. 6b110 BO36YKAeHO0 66 /e B
OTHOIIIEHUU TEPPOPUCTUIECKOM OpraHu3aIum «Xuso
y1-Taxpup ab-Vcmamu»®. KoIM4ecTBo JInIl, MprYacT-
HBIX K JAHHBIM JleJiaM, JOCTUIVIO 257 yenoBeK. Cpeau
aTux 257 nuil HavyanbHoe obpasoBanue umenau 109
YeJIOBEK, YTO COCTABWIO 42,4 % OT UX OOIIEro Yncia,
cpezHee oOpa3oBaHMe MEPBOM CTYIEeHU (HEIIOTHOE
cpentee obpasoBanue) — 119 denoBek, 4YTO cOCTa-
BWIO 46,3 %. Cpe/iyi yKasaHHBIX BBIIIIE JIUI], KOJIUJe-
CTBO JIUI] C HAYaJIbHBIM WU CpPeIHUM 06pa30BaHUEM
NepBOIi CTyTieHU cocTaBuiio 88,7 %’. XoTsa aHamu3
KYJIBTYPHOTO YPOBHS YKa3aHHBIX JIUI], UMEIOLIHUX OT-
HOIIIEHHE K TEPPOPUCTUIECKOM OpraHu3anuu «Xu3o
yT-Taxpup anb-Mciamu», Bcero UMb OAWH YaCTHBIN
puMep, OAHAKO 3TO TaKXkKe JIEMOHCTPUPYET HU3KUHN
KYyJIBTYPHBIN YPOBEeHb TeppOpUCTOB B CUHBII3SIHE B
1IeJIOM.

Kaxk xoHcTaTHpOBal OAUH KUTANUCKUM YIeHBIH,
MIpaKTUYeCKU BCE TEPPOPUCTHI — 3TO MIPe/ICTaBU-
TeJIV HU3IINX CJI0eB 00IeCTBA C HU3KUM YPOBHEM
06pa3oBaHUA U C TPOMBITHIMU HUAEIMHU PEJTUTHO3-
HOTO 9KCcTpeMusMa Mosramu®, Jlaxke B HEKOTOPBIX

KpuMUMHonoruyeckue 0cobeHHOCTY NPeCTynAeHwi TeppOPUCTUYECKOI HANPABNEHHOCTY U AKCTPEMMCTCKMX npecTynexuii 8 KHP

cTaThax kutalickux CMU BrickasbiBaeTcsl MHEHUe,
YTO CpeAy JUll, IPUHUMAIIIUX yYacTHUe B TEPPO-
PUCTHUYECKUX IPECTYIUIEHUAX, JINIIA C HETIOJTHBIM
cpeaHUM 06pa30BaHUEM U HUXKE COCTABAAIOT 95 %
JIN1I, COBEpPIIAIOIINX HACWILCTBEHHbBIE IPeCTYIUIeHUA
TeppOpPUCTHUYECKOM HallpaBIEHHOCTH.

Bo-BTOPHIX, IBHOM AB/ISAETCSI 0COOEHHOCTh, CBS-
3aHHAas CO CHMKeHUeM Bo3pacTa JIull, COBepIIalo-
VX TEPPOPUCTUYECKUE ITPECTYIUIEHNA. B OCHOBHOM
JINIIA, yYaCTBOBABIIVE B TEDPOPHUCTUUECKUX ITPECTY-
IUIEHUAX, COBepllleHHbIX B KuTae, — 3To npezcTa-
BUTeMHU ToKoseHus 80-x 1 90-X IT., TaKUM 06pa3om,
ob6Hapy)XHUBaeTcs IBHASA TEHAEHITUSI K CHIDKEHUIO
Bo3pacta (mpecTynHUKOB). [Tocie TepakTa 22 mMas
2014 r. B YpyMuH B X0Zle MEPOTIpUATHI 10 3aJeprKa-
HUIO «HYyJIeBas TOUKa», IPOBOJUMBIX CUHbBII3STHCKU-
MU OpraHamu 06IecTBeHHOM 6e30MacHOCTH, ObUTH
3a/epkanel 6osee 200 TO03peBaeMBIX, TIpe/CTa-
BUTenU MokoieHus 80-x u 90-X IT. cocTaBwIn 61b-
LITYI0 YacCTh STUX M0oJ03peBaeMbix. OfHOMY U3 Tpex
MIPeCTYITHUKOB, yYaCTBOBABIIUX B TepakTe 15 UioH:
2014 r. B CunbLBsHE, O6bUTO 19 JIET, ABOE APYTUX HA
MOMEHT COBepIIeHUA IPeCcTyIUIEeHUs He JOCTUIIN
18-y1eTHero Bo3pacra.

KoneuHo ke, TeH/leHIIUS CHUKEHUS BO3pacTa
TEPPOPUCTOB BOBCE HE ABJIAETCSI 0COOEHHOCTHIO,
mpucy1eli Tonbko Kurato, a mpejcrasisfeT coboi 06-
IIyI0 0COGEHHOCTb TEPPOPUCTOB PA3TUYHBIX CTPAH.
B 2014 r. aBe aBcTpuiiku 15 u 16 set, Capa u CabuHa,
oTnpaBwirch B CHpUIO y4acTBOBATh B «CBAIIEHHOU
BOliHe». BiocseZicTBUY GBIIO YCTaHOBJIEHO, 3TH 00€
ZIEBYIITKY TIPOIIUTH PETUTUO3HOE 06ydeHue 1Mo MHTep-
HETY U [OTIaJIX 10/, BIUSHKE Wel SKcTpeMusma’.

B-TpeTbux, B TUTIOJIOTYH JIK1I, COBEPIIAIOIINX Tep-
pOpUCTHUYECKYE TIPEeCTyIUIEHU, IPOU30ILIN U3Me-
HeHUs, CBA3aHHbIE C TIEPEX0/IOM OT MpeobiafaHusd
npeZicTaBUTENIEN MY>XCKOTO T10J1a K YBEJIMUeHUIO KO-
JINYECTBA JKEeHIIUH-yIacTHUII. OOBIYHO HACUTbCTBEH-
HBIe TEPPOPUCTUYECKUE TIPECTYIUIEHNS COBEPIIAIOTCS
B OCHOBHOM MY)XYMHaMU, 3TO OmpeesseTcs GU3no-
Joruedt myxunH. OZHAKO B ITOCJIeIHee BpeMsI B Jleyax,
CBAI3aHHBIX C HACWJIbCTBEHHBIM Teppopu3MoM B Ku-
Tae, CTaIU TIOABIATHCSA TEPPOPUCTHI-KEHIIIWHEL, 60JTee
TOT0 HAMETWINCH ITPU3HAKU UX ITOCTETIEHHOT'O YBeIU-
yenus. 28 okTs6ps 2013 1. Ha wiomaaAyu TIHbaHbMHb
TEPPOPUCT HAXO/ACH B aBTOMOOWIIE C YKEHOU U MaTe-
pbI0, COBEPIIWI TEPAKT. TakKe cpesil BOCBMU y4acT-

5 TaHb [aH. IMNMPUYECKUIA aHANN3 TEPPOPUCTUHECKMX NPECTYNIEHWIA 1 yronoBHo-npasosas 6opbba ¢ Humu // Uccnepo-

BaHWs npasa n busHeca. 2015. N2 5.

¢ Pewenunem BepxosHoro Cyna PO ot 14 dpespana 2003 r. N TKIMMN 03-116 «Xu3b yT-Taxpup anb-Ucnamu», Hapsgy ¢
LPYrMMU MCNAaMCKUMUM opraHu3aLnunsmMu, bblna npusaHaHa TeppopuCcTMYEcKoi opraHnsaunenn n 3anpetyera B Poccuu.

[Mpum. pea.]

7 pkuH LLlamyiiak, A6aynmuruTy ABynait. IMAMPUYECKNIA aHaNU3 NPeCTyrnieHniA NPOTUB rocyaapcTeeHHom 6esonacHoctu //
KypHan XanyHu3sHCKoM HauoHanbHom cepun. 2013. N2 4.
8 [ln YoH, SIH MaocuHb. O Bonpocax KpUMMHaNM3aLuum CTUMYNMPoOBaHUa TeppoprucTuyecknx aeatensHocten // Opuamdeckas

Hayka. 2015. N¢ 3.

? lun My. [lge aBCcTpuiAickMe feBOYKM, OTNpaBuBLLMeca B CUpUIo Ha «CBALLEHHYI0 BOMHY» // [nobanbHble BpeMeHa.

29 anpens 2014 .
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HOPUANYECKAA HAYKA BE3 IPAHULL
MpoTUBOaEICTBHE TEPPOPU3MY

HUKOB TePPOPUCTUYECKOT0 aKTa, IPOU3OIIeAIIero B
2014 r. Ha KeJIe3HOJOPOKHOM BOK3aJle B KyHbMUHe,
ObUTH /IBe JKeHIIUHbL O/Ha U3 3a/IePyKaHHBIX 110 eIy
0 TepakKTe Ha >KeJIe3HOJZOPOXKHOM Bok3aje B KyHb-
MuHe — GepeMeHHas JKeHII[UHA TpU3Haiach, YTo B
obrrieit cioxHOCTH 3apybusa 6osee 30 yemoBek. [To-
Zlo3peBaeMasi B y9aCTUU B TEPPOPUCTUIECKON Opra-
Hu3auu Maii JIukaii oz 4y>KuM BAUSHUEM pelria
OTIPABUTHCA 3a FPAHUILy YIaCTBOBATD B «CBSIIEHHOM
BOIfHe»'". MHOTHe >KeHIUHEBL, Kak 1 Maii JIukaii, BoB-
JIeKaloTCs B TePPOPUCTHUUECKe OpTaHU3al[UU 1
COBepIlIeHMs HACWIbCTBEHHBIX TEPPOPUCTUYECKUX
JevicTBuil. KomryecTBO KeHIMH B HACWIbCTBEHHBIX
TeppOpPUCTUYECKUX NIPecTyIUIeHuAX B KuTtae mocre-
MIEHHO PaCTeT, U 3TO Y¥Ke CTaI0 HOBOM 0COGEHHOCTHIO
TepPOPUCTHUYECKON NpecTyHOCTH B KuTae.

B-4eTBepTHIX, 3TO MpodeccroHaIbHbIE 0COOEeH-
HOCTU TeppopucToB. Cpeay JNll, COBEPIIAIONINX Ha-
CWJIbCTBEHHbBIE IPECTYIUIEHUSA TEPPOPUCTUUECKOU
HaIpaBIeHHOCTH, 6OIbITIAs YaCTh BHITIOMHAIA HU3KO-
KBaIUPUITMPOBaHHYyI0 paboTy. Eciu paccMaTprBaTh
npodeccroHambHble 0CO6EHHOCTH, TO CPEU JIUTI,
COBEPIIUBIINX HACUIbCTBEHHbIE TEPPOPUCTUUECKHIE
MPECTYIIEHUS, KPECTbSIHE COCTABJISIIOT OOIBIINYIO
YacTb. YPOBeHb 3HAHUM KPeCThsAH HEBBICOKUH U OT-
JINYaTh MPABAY OT JDKU MHOTHE HE YMEIOT, 0COOEHHO
MOJIOZIbIE KpeCcThsiHE OUeHb JIETKO BBOAATCA B 3a6.1y-
JKJIeH1e UAesIMU «CBAIEHHON BOMHBI» (pKuxaza) u
«Tubesy 3a Bepy», COBepIlast BIIOCTIECTBUM HACHITb-
CTBEHHbIE TEPPOPUCTUYECKHE AehcTBUA .

Cpeny OmUCAHHBIX BBIIIE YeThIpeX UHAUBULY-
aJIbHBIX 0COOEHHOCTel JIUII, COBEPUIAIONNX Ha-
CWJIbCTBEHHBIE TEPPOPUCTUUECKYE TIPECTYTIEHUA:
KYJIBTYPHBIN YPOBEHbB, BO3PACT, ITOJI U Tpodeccuss —
VPOBEHbB KY/IBTYPhI ¥ BO3PACT ONPEAENAIOT CIIOCO6-
HOCTb K aHAJIMTUYECKUM CY>XZEeHUAM OTAEeIbHOT'0
JINIIA, a TIOJI OTPpakaeT TeHAEHIIUIO K PaCUIUPEHUIO
TeppopucTHieckoi npectynHoctu B Kutae.

Huskuii xxe ypoBeHb KyJIbTyphI IPUBOJUT K TOMY,
YTO JIUIIO HE MOXKEeT IIPaBUJIbHO ONpeeasaTh CyIl-
HOCTb SIBJIEHUH U TIPEJIMETOB, OOJIEe JIETKO BBOJUTCS
B 3a0,Ty K /IeHIe UIesTMU PETUTHO3HOTO SKCTPEMU3MA.
C MOJIOABIM BO3PACTOM CBSI3aHBI, C OFHOU CTOPOHBI,
Hepa3BUTas CIIOCOOHOCTh CY)XAEHU, a C IPYToi —
60sTbIITast TIOZIBEPXKEHHOCTb BPEITHOMY BIUSHUIO U
HU3KUU CaMOKOHTPOJIb. [103TOMY HU3KUM KYJIBTYp-
HBIY YpOBEHb U MOJIOZIOUM BO3pacT TEPPOPUCTOB TeC-
HO B3aMMOCBSI3aHbl, YTO TaKXKe MIPUBOAUT K HU3KOH
KOHKYDPEHTOCITOCOOHOCTH TaKuX JtoZielt B OOIIECTBE,
UX IJIOXOMY MaTepuajbHOMY IoJ0XKeHH10. OHU Ha-
MHOTO TIPOIIle 0OBACHAIOT CBOE 3aTPYAHUTEIbHOE

TIOJIOJKEHUE HEYAOBIETBOPEHHOCTHIO 00IIECTBOM U
HaMHOTO JIeTde COBEPINAIOT HACUIbCTBEHHbBIE TEPPO-
pUCTUYECKHE IeHCTBHUA.

JXKeHmuHa B ceMbe UTPAET BaXKHYIO POJIb B 00-
pa3soBaHUU U BOCIUTAHUU ZieTell. Eciu :KeHIIMHA B
HEKOU ceMbe OyZieT cOUTa ¢ TOJIKY UAesIMU SKCTpe-
MH3Ma, TO 3TH U/IEU Yepe3 Hee OKaKyT BIUSHUE Ha
MOJIOZI0€ TTOKOJIEHHE, YTO MIPUBEZET K PACIIUPEHUIO
pacmpocTpaHeHuUs Hziell SKCTpeMu3Ma, 6osiee Toro,
6yzeT crioco6CTBOBATD AaTbHEUIIEMY ITUPOKOMY
pacrpocTpaHeHHUIO HaCUIbCTBEHHOMN TepPPOPUCTHU-
YeCKOH 1eATeNbHOCTHU.

2. OpraHu3anOHHbIE 0COOEHHOCTH
HaCWIbCTBEHHBIX TEPPOPUCTHIECKHUX

pecTyIUieHUu

HacunbcTBeHHBIE IIPeCTYIUIEHN TePPOPUCTUYECKOM
HalpaBJIeHHOCTH MOTYT COBEPIIaThCA KaK OTAETbHBI-
MU JIMIIAMHY, TaK U HeOOJIBITUMY TEPPOPUCTHYECKH-
MU TPYIIIIaMHU, HO €CTh U 60Jiee KPYyIIHbIE TEPPOPU-
CTHUYeCKHe OpraHu3alliy co CTPOTroM opraHusanuen
¥ OOJIBIIIMM KOJIMYECTBOM YYaCTHHUKOB. B Kutae Ha-
MeTWIaCh TEHJEHIIVA K YBEIMYEHUIO pa3HOOOpa3us
¢dbopM opraHMU3anUK HACUIBCTBEHHBIX TEPPOPUCTH-
YeCKUX NMpeCcTyTUIEeHUH.

Bo-niepBBIX, paCCMOTPUM HaCUIbCTBEHHBIE Tep-
popHcTHYecKue IPeCcTyIUIeHNs, COBepIIaeMble «O/H-
HOKMMHU BOJIKaMU». VZien peIuruo3HOro 3KCTpeMu3-
Ma paclpoCTPaHAITCA IOCPEJCTBOM JIEKTPOHHBIX
HocuTenei nHopmanuu u VIHTepHeTa, 9YTO TaKKe
CIIOCOOCTBYET UTMPOKOMY PaCIIPOCTPaHEHUIO TeP-
POPHCTHUYECKOH MPeCTYMHOCTHU. [Ipu Takux o6cTo-
ATeJbCTBAaX HACUJIbCTBEHHEBIE TEPPOPUCTHUYECKHE
[IpEeCTYIUIEHUA MOT'YT NUMeTh OpTaHNU30BaHHYI0 GOp-
MYy, 2 TAK)Ke MOTYT ObITh TEPAKTaMH, COBEPIIaeMbIMU
OTZeNbHBIMU JunaMu. CoriacHo HHGOpMAIUK Opra-
HOB 0011IeCTBeHHOI 6e30macHoCTH CUHBIBIH-YUTYD-
CKOT'O aBTOHOMHOT'0 palioHa, CpeZiu TPOU3O0IIe/IINX
TEePPOPUCTUYECKHUX aTaK YBeININBAETCA KOIUIECTBO
aTak «0JUHOKUX BOJIKOB», COBEPIIEHHbIX OJHUM JIU-
1IOM WIX HeGOJIbIION IPYIIIO Juiy ',

CoracHo nozcyeTaMm OZHOTr0 U3 YYeHbIX, 12 u3 70
TepaKTOB B epuoz ¢ 1993 mo 2002 r. 6bLIH COBEP-
IeHBbl TPeCcTyITHUKaMU-0JUHOYKaMU, a B [IepU0/, C
2003 1o 2012 rT. 14 13 46 TeppOPUCTUIECKUX aTaK
OBLTM COBEPIIEHHI IPECTYITHUKAMHU-OAMHOYKAMH,
YTO cocTaBwIo mpuMepHo 30 % OT ob1ero Koau-
yecTBa TeppPOPUCTUYECKUX aTaK, COBEPIIEHHBIX 3a
TOT TIIEPUOL, .

' YronoBHbI Nnpurosop HapogHoro cyfa npoMexyTouHoW MHCTaHLUK ropoga HaHbsiH, npoBuHumsa XaHaHb. 2014. N2 00010.
" YsHp QaHb. Kappbl KxHon yacT CunblzaHa rosopat o gepagvkanusauuu // URL: http://news.ifeng.com/mainland/

special/xjqjdh/xzgb.shtml .
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Pa3zBuTrue VHTepHeTa NPUBOAUT K TOMY, YTO
TEPPOPUCTHI, SKCTPEMUCTHI B KuTae u 3a pybexom
TIOCPeZACTBOM AMCTaHIIMOHHOTO yIIpaBIeHus Iac-
CHUBHO HabOHPAIOT WIEHOB CBOUX IPYIIIIUPOBOK, U
yepe3 VIHTepHET BepOYIOT JINLI, pa3JeaioiuX uien
PETUTHUO3HOT0 SKCTPEMU3Ma — B JIIOO0OM MecCTe B
J060e BpeMsi BECTH «CBSAIIEHHYI0 BOWHY». KOHEeuHO
)Ke, 3TO ABJIAETCA He TONbKO TeHJeHIeld pasBUTHUA
HaCWJIbCTBEHHOU TePPOPUCTUYECKON IIPECTyITHOCTH
B KuTae, HO 1 TeHZleHIIMe Pa3BUTHs HACWIbCTBEH-
HOI TeppOpPUCTHUYECKON IPEeCTYITHOCTH B Pa3IUIHBIX
cTpa”ax Mupa. Hanpumep, B 2011 r. B asponopty
®paukdypra-Ha-MaitHe 21-meTHui ypoxeHer Ko-
COBO 00OCTpesIsI aBTOOYC C aMepUKAaHCKUMHU BOEH-
HBIMU, ZIBA YeJIOBEK MOTUOIIH, TPOE OMYIUIH Pa-
HeHUA. [IpUYMHOM cOBepIIeHNs JaHHBIM MOJIOABIM
Ye/I0BEKOM TepaKTa CTaJIo TO, YTO OH COIIPUKOCHYJICA
C pacrpocTpaHsAeMbIMU B VIHTepHeTe uaesaMu Tep-
popusMa.

Bo-BTOpBIX, 9TO HACUILCTBEHHBIE TEPPOPUCTH-
yecKue IpecTyILIeHUA, coBepllaeMble I'PyInaMu
€O CBOOOHOM CTPYKTYypOi. Takue TeppopUcCTHUde-
CKU€E T'PYIIILI CO CBOOOJHOU CTPYKTYPOH 3aHUMAIOT
GOJIBIITYIO TOJTI0 CPei CYO'hEKTOB HACHIbCTBEHHBIX
TePPOPUCTUYECKUX IIpeCcTyIIeHUI. TeppOopHCTHI IO7,
BJIHUAHUEM HJel pelUrio3Horo sKCTpeMusMa 3ada-
CTYI0 MOTYT BPEMEHHO 00 BeJUHUTHCSA JJIS COBEpILe-
HHA TepakTa. CoIyIacHO MOACHEHUAM TeppPOPHUCTa,
3aZlep>KaHHOro 110 Jeiy o TepakTe 15 nionda 2014 r.
B CUHBI3sHE, B TeueHue Oosee 20 el 0 coBep-
IeHUA TepakTa HeKUH 4eJoBeK Hacaxjal eMy Tak
Ha3bIBAEMYIO IOKTPUHY, COITIACHO KOTOPOH «II0TU6-
IIYe B CBAIIEHHOM BOWHe OyZyT BBeZIEHBI B paii», BIIO-
CJIEICTBUY TPOE YeJIOBEK Ha BpeMs 00beJUHIIINCE,
BBIOpa/IM MIaXMaTHO-KapPTOYHBIHA KJIy6, COBEPIIIN
TepakT. MOXXHO cka3aTb, YTO TaKye TeppOpUCTHYe-
CKUe€ TPYIIIBI O CBOOOAHOM OpraHU3alei CoCTaB-
JITIOT GOJIBIIYIO YaCTh B ZieJIaX O HACUIbCTBEHHBIX
TEePPOPUCTUYECKUX ITPEeCTyIUIeHUAX B CHUHBII3AHE
U yKe CTaJy OZHOU U3 0COOEHHOCTEH crrocoba op-
ra’Hy3alyy HaCWIbCTBEHHBIX TEPPOPUCTUIECKUX
npecTyrieHuii B Kurae.

B-TpeThUX, TEPAKTHI TaKXKe 00J1a1al0T 0COOGEHHO-
CTBIO, CBA3AHHOM CO CTPOTO OpraHN30BaHHOCTHIO.
HeobxoamuMo ykasath, uto B 2003, 2008 u 2012 TT.
NIpaBUTENLCTBO KuTasd npusHanio, COOTBETCTBEHHO,
4 oprasHusalliyi TEPPOPUCTUYECKHUMHU, a UMEHHO:
HcmamMmckoe aBrmxenne BoctouHoro TypkecTtaHa, op-
raHMU3anuo ocBoboxgeHns Bocrounoro Typkecra-
Ha, BceMupHBIN KOHIpecc YUTIypCcKOH MOJIOZEXKH,
nHPOPMAaIMOHHEIN IIeHTp BocTouHoro TypkecTana,
OJHAKO B HacTosdAlllee BpeMA Ha Tepputopuu Kuraa
He cyllecTByeT chOpMHUPOBABLINXCSA TEPPOPHUCTIIe-
CKMX opraHusanuii'’,

HecmoTps Ha 3T0, HEKOTOPBIM TeppopUCTUYe-
CKUM OpraHu3anusM BHyTpHu KuTas yxxe npucyma

KpuMUMHonoruyeckue 0cobeHHOCTY NPeCTynAeHwi TeppOPUCTUYECKOI HANPABNEHHOCTY U AKCTPEMMCTCKMX npecTynexuii 8 KHP

oIlpeZieJIeHHasi OPraHU30BaHHOCTh, KOTOPAA CpaB-
HUTEJbHO OTYET/INBO NPOABIAETCA B KPYIIHBIX Te-
pakTax. Hanpumep, umcio 1ul] TeppopruCcTUIEeCcKOn
opraHu3alliy B TepakTe, IpousoniesnieM 18 ceHTA-
6ps 2015 1., focturio 29 yenosek. ITocie coBepie-
HUA TepaKTa 3Ta TeppopUcTHYecKas opraHu3aIua
n3bpasia mapTU3aHCKUE IIPUEeMBI IIPOTUBOCTOSHUSA
BiacTaM. KpoMe Toro, Bo MHOTMX TepakTax, IPOU30-
mezamux B CUHBIBAHE, TAaKXKe HAOII0aeTcs TEHAEH-
LIS YCWIEHUA CTelleHH OpraHNU30BaHHOCTH.

B-ueTBepThIX, ABHO IIPOABIAETCA TEeHJEHINA pas-
BUTHA TPAHCHAIIMOHAIBHOI'O XapaKTepa TeppPOPUCTH-
yeCcKUX opraHusanuii. CoBeplleHre HaCUIbCTBEH-
HBIX TEpPOPUCTUYECKUX IIpecTyIieHuil B Kutae
TECHO CBA3aHO C NOAAEP>KKOM U IPOHUKHOBEHHEM
3apy0OeKHBIX TEPPOPUCTUYECKUX 1 SKCTPEMUCTCKUX
opraHu3anuii. 3apybexHble TEpPOPUCTUYECKUE U
OKCTPEMUCTCKHE OpraHu3alliy 3a4acTylo IIPOHUKA-
10T B KuTaii, neITasgch JOCTUTHYTD I[eJId PacKOJIOTh
crpany. Cpeay 3apy6eKHBIX TEPPOPUCTUIECKUX OP-
raHu3alyy CUIBl TEPPOPUCTUYECKOM OpraHu3anuu
BocTtouHoro TypkecTaHa, mpeicTaBiadgeMule Mcaam-
CKUM JBIDKeHHEM BOCTOYHOTO TypkecTaHa, IPOABU-
raloT MOJUTHKY IPOHUKHOBEHUA B KUTalCKUil CHHb-
u3aH (B CYAP), akTUBHO IIpUBJIEKAIOT KUTAUCKUX
SKCTPEMHUCTOB 3a FPaHULLY JJIA IIPOXOXKAEHHA BOOPY-
YKEHHOT'0 00y4eHNs, 4YTOOBI, BEPHYBIINCH Ha3aJ, OHU
TIOMBITAJINCh COBEPIINTh TepakT. KpoMe Toro, oHu
MIPOABUTAIOT CBOIO TaK Ha3blBaeMyIO «CBAILIEHHYIO
BOliHYy» B KuTati.

OTO TaKXe OTYETINBO IIPOABIAETCA B OIIMCAHHBIX
BBIIIE KJIACCUYECKUX IIpHMepax TepaKTOB, IPOU30-
megmux B Kurae. Hanpumep, MciaMmckada naptusa
TypkecTaHa IIpu3Hajia CBOIO OTBETCTBEHHOCTD 3a
TepakT 30 utosg 2011 r., MOTUBOM HacCWUJIbCTBEH-
HBIX ¥ TEDPOPUCTCKUX JelicTBUil 28 fekabps 2011 r.
TIOCJIY>KWJIU TJIaHBl TEPPOPUCTOB OTIIPABUTHCA 3a
TpaHully BECTH «CBAILIeHHYI0 BOMHY». BceMUpHBIN
KOHTPeCC YUTYPCKOI MOJIOEXH ObUT TAaHBIM UHU-
nuratopoM TepakTa 28 dpespasa 2012 r., Mcramckas
naptusa TypkecTaHa IIpu3Haja OTBETCTBEHHOCTD 3a
TepakT B [lekuHe 28 okTA6ps 2013 r. TeppOpPUCTHL,
COBEpIINBIINE TepaKT Ha KeJIe3HOJ0POXXHOM BOK-
3asne B KyabmuHe 1 mapra 2014 r., Takke X0TeIu
OTIIPaBUTBCA 32 TPAHUITY BECTU «CBAIIEHHYIO BOMHY>,
YTO y HUX He nony4rninochk. TepakT 30 anpens 2014 1.
OB COBEPIIIEH IO IUIAHY ABMXKEeHUA BOCTOYHOTO
Typkecrana. [IpecTynnHUKY, IpUYaCTHBIE K TePaKTy
28 utona 2014 r., TakKe OBUIM B CTOBOPE C JIBHIKE-
HueM Bocrounoro TypkecTaHa, TepakT 18 ceHTa0ps
2015 r. Takke 6BUT COBEPIIEH MO IPSIMBIM KOHTPO-
JIeM 3apy0OeXXHbBIX 9KCTPEMUCTCKUX OpPraHU3allvii.

Mo2KHO cKa3aTh, YTO yKe cTajla O4YeHb OTYeTIH-
BOI TeH/IeHIIUA CTOBOpa TEPPOPUCTUYECKUX Opra-
HU3AIUH ¢ 3apy0OeXHBIMU TEPPOPUCTUYECKUMU U
OKCTPEMHUCTCKMMU CHUJIaMHU U Aake MPSAMOIo KOH-

'“ B HacTosilee BpeMs Ha Tepputopun Kutas He cyuiecTByeT cGOpMMUpPOBaBLUMXCS TEPPOPUCTUYECKUX OpraHu3aumnii //
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HOPUANYECKAA HAYKA BE3 IPAHULL
MpoTUBOaEICTBHE TEPPOPU3MY

TPOJIA, OCYIIECTBIAEMOT0 3apy6eKHBIMU TePPOPH-
CTUYECKUMU CHJIAMH.

3. Oco0EeHHOCTH JIeMCTBHIA
HACHUIbCTBEHHbBIX
TEPPOPUCTUIECKHUX MPECTYIUICHUH

OcobeHHOCTH JeMCTBUI TaKXKe ABJISIOTCA OAHOM 13
BaKHBIX 0COOEHHOCTEHN HaCUIbCTBEHHBIX MIPECTY-
IUIeHUHN TeppopucTUYecKol HallpaBieHHOCTH. Ha-
CUJIbCTBEHHBIE TEPPOPUCTUYECKYE IIPECTYIUIEHUS B
Kurae ¢ Touku 3peHus1 ob6pasa AeicTBri 061aal0T
CJTEAIVIONUMHU KJIaCCUYEeCKUMHU 0COOEHHOCTAMHU.

Bo-niepBEIX, ABHO BUZHA IOJUTUYeCKas 1ieJb Ha-
CWIbCTBEHHBIX TEPPOPUCTUYECKUX IIPECTYIIEHUH.
TeppopUCThI OCYIIECTBIAIOT TEPAKThHI B OTHOIIIEHUU
OpPraHoOB BJIACTH, IPOCTHIX I'PaK/IaH, HATHETAIOT YyB-
CTBO CTpaxa B 00IIeCTBe, CEIOT BPAXKAY CPeAU Pa3HBIX
HapoAHOCTeMH, IocejoBaTesiell pa3HbIX PeIUTruo3-
HBIX YYeHUH U Jaxke cpe/iu ITocyiejoBaTesel pa3HbIX
KOHeccUl OHON PETUTUU, UX KOHEYHOM 1eTbI0
ABJsAeTCs packosa Kuras u co3ganue Tak Ha3blBaeMOM
Vcnamckoii pecity6iiky BocTouHsii TypKecTaH.

B zieie o pyKoOBOACTBE TeppOPUCTUYECKON opra-
Hu3anuei AGIyMOMUHOM OOBUHAEMBIE OCYIIECTBIIAT
obyueHue WIEHOB TEPPOPUCTUIECKOL OpraHu3alui,
MOATOTABNINBAA UX BECTU 3a I'PaHUIIEN ITPECTYIIHYIO
ZeATeJbHOCTD, HallpaBleHHYI0 Ha packon Kuras. I[To
CTaTUCTUKe, IIpeICTaBIeHHON OJHUM KUTalCKUM
y4eHBIM, 6OIbIIaA YaCTh TEPPOPUCTUYECKUX aTaK
B KuTae mMeeT OTUeT/INBbIE IIOJIUTHYECKHUE IIe/TH, B
117 u3 126 TepaKTOB OBUTH APKO BHIPAXKEHBI TTOJU-
TUYECKHe Ieau . MOXKHO CKa3aTh, 4TO Pa3JIUYHbIE
TeppOpUCTHUYECKEe OpraHu3aluuy, He3aBUCUMO OT
UX B3IVIZIOB, B KOHEUHOM CUeTe UMEIOT IIPECTYIIHYIO
1eJib packosiioTh Kutait mocpeZicTBOM HaCUIbCTBEH-
HBIX TEPPOPUCTUYECKUX METO/IOB.

Bo-BTOpBIX, UMEIOTCS KpaiiHlie MOTUBBI COBEP-
LIeHUsA HaCWJIbCTBEHHOU TeppOpUCTUIECKOU fes-
TeJIbHOCTU. MOTUBEI COBEPIIEHUS NIPeCcTyIUIEHNH
TeppOPUCTHUUYECKOUN HaNlpaBJIeHHOCTU 3a4acTYIO
OCHOBBIBAIOTCS Ha MICEBAOPETUTHO3HBIX MOTUBAX
WIX MOTHBaX HaIlMOHAIBHOU BpaXKbl. B packphIThIX
ZleJlaXx 0 HAaCWIbCTBEHHBIX TEPPOPUCTUUECKUX TIpe-
CTYTZIEHUAX OOJbINIAs YacTh IPECTYITHUKOB TIepes
cOBeplIIeHNeM MIPeCcTyIUIeHNs MoAIaa 0/, BAUSHUE
wjiel peJIMTMOo3HOTro SKCTpeMU3Ma, Oblia BBeZieHa B
3abny:kIeHre TaKUMU UeIMU PETUTUO3HOTO DKC-
TpeMu3Ma, Kak «CBsllleHHasA BOMHa», Murpanus (1e-
peceneHue, UKpaT, XUIKPaA) U T.JA.

Jlpyras 4acThb IPeCTYITHUKOB BBOAUTCA B 3a6.Ty-
JXKJeHue niessMU HallMOHaIbHOUM Bpaxbl, COBepIIaeT
yOuiicTBa U IPUYNHAET B TIPEACTaBUTENSAM IPY-

I'MX HallMoHaJbHOCTeH. Takoro poia sKCTpEeMHUCTCKHE
MOTHBBI OTYETINBO IIPOABJIAIOTCA B HACUIBCTBEH-
HBIX TEPPOPUCTUYECKUX AECTBUAX, COBEPIIaeMbIX
npectynHukaMmu. B Tepaktax B CuHbiasHe (CYAP)
23 ampeis, 26 utons, 15 gexabps, 30 gexabps 2013 1.,
14 despansa, 22 mas, 15 utonsa, 28 utonsa 2014 r.,
18 cenTa6ps 2015 r., IPeCTYITHUKH, Bce 6€3 UCKITIoYe-
HUA, CIyIIaINd U CMOTPeIU ayfuo- U BUjeoMarepra-
JIBL, IIpOTIaraHANpPYyIOIIKe PeTUTHO3HBIN SKCTPEMHU3M,
HaCWIbCTBEHHBIN TEPPOPHU3M, a BIIOC/IEICTBUY COBEP-
ITWIN HaCWIbCTBEHHBIE TEPPOPUCTHYECKHE AeHCTBUA
10 MOTHBaM peJINTHO3HON WK HallOHAIbHOU HeHa-
BucTH. [Tocse TepakTa B CunbipsaHe 26 utoHd 2013 1.
CHHBII3HCKHE OPraHbI 00IeCTBEHHO 6€30I1acHOCTH
YCTaHOBWIM. YTO KOJMYECTBO PACIpPOCTPaHAIOIINX
TaKWe WJey peIUruo3HOr0 S5KCTpeMHU3Ma, KaK «CBA-
IIeHHasA BOMHA», ZocTUIIO 139 yenoBek™.

B-TpeThuX, XapaKTepHBI pa3HoOOpasue crioco6oB
1 ’KeCTOKOCTb METOZ[0B OCYIIleCTBIeHHNA TepPOPUCTa-
MM HaCWIbCTBEHHBIX TEPPOPUCTUYECKUX JeHCTBUM.
[TpecTyTHUKY UCIIOIB30BATN Pa3IUYHbIEe GOPMEI
oCylllecTBJIeHUA TepakToB B Kutae. B TepakTe Ha
)KeJIe3HOZI0OpOXXKHOM BOK3asie B KyHbMUHe (IIpOBUH-
nus IOHbHaHB) 4 MapTa 2014 1. MclOIb30BaHUE
[IpeCTYIHUKAaMHU /JINHHBIX HOXKel IpHBeJo K 060JIb-
IIIOMY YUCJTY IOTUOIINX ¥ pAHEHHBIX OT PyOAIINX U
KOJIIOIIMX yAapoB. B TepakTe B [lekuHe 28 oKTA6psA
2013 r. IpeCTYITHUKUA COBEPIIWINA TePAKT, BbEXaB Ha
MallIvHe B TOJIY JIogei.

B HacWIBCTBEHHBIX TEPPOPUCTUYECKUX IIPECTy-
IJIEHUAX TPECTYITHUKU BCe OOJIbIIE UCIONIb3YIOT
B3pBIBHEIE yCTpolicTBa. B TepakTe B CHHBII3AHE
31 nrona 2011 r., Tepakre 24 auBapd 2014 r., Tepak-
Te 30 anpess, 22 mas, 21 utons, 21 ceHTa6psa 2014 .
OBUTH UCIIOIH30BaHBI B3PBIBHBIE CITOCOOBI COBEPIIIE-
HUA TePaKTOB. TeppOPUCTHI B X0Je COBEPIIEHUA Te-
PaKTOB Bce yallle UCIOIb3YIOT B3phIBHBIE YCTPONCTBA
¢ 60JIBIIIOM TopaXkaroIel CHIok. B TepakTe 29 MIOHA
2012 r. IpecTyTHUKH Zja)Ke UCIIOIb30BAIU CIIOCO0
3axBarTa caMmoseTa rpakaHCKOU aBUaLlUHU [ COBEp-
IeHuA TepakTa. MoXXHO cKka3aThb, YTO TEPPOPUCTHI
TIPU COBEpPIIEHNHN TePaKTOB MOTYT KCIIOIb30BaTh
mo6oe yZo6HOoe I 3TOTO OpyZAUe, KpOMe TOTO, Mo-
CTETIEHHO OJHOM U3 0COOEHHOCTEl TaKUX IIPeCTyIUie-
HUM CTAHOBUTCS IPUMEHEHHE OPYXKUA C OOIBIION
Topakarllel CUIOH, YTO BIedeT GOJIbIIOE KOIH-
YeCcTBO CMepTel U paHeHU, TPOU3BOAUT CUIbHOE
BIl€YaT/IeHNE Ha OOIIECTBO.

B-4eTBepTHIX, TEPPOPUCTHI B XO/Ie COBEpIIeHUA
HaCWIbCTBEHHBIX TEPPOPUCTUYECKUX JeHCTBUH TIIa-
TeJIbHO BCe pacCYMTHIBaIOT. Ec/i mpoaHannanpoBaTh
BpeMsI ¥ MECTO, BBIOMpaeMble KUTaliCKUMU TePPOPU-
CTaMH JJI COBepILIeHUA TepaKTOB, TO MOXKHO YBU/IETh,
YTO TEPPOPUCTHI BCE TIIATENBHO IUTaHUPYIOT. Harpu-
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Mep, TepakT 28 okTaA6ps 2013 r. B [IekuHe pecTaB-
JsieT coOO¥ TIIATENTBHO CIUVITAHUPOBAHHBIH, YMBIIILIEH-
HbIY TepakT. TepakT 30 anpesa 2014 1. Ha F0X)XHOM BOK-
3ajie YpyM4H B GOJIbILEH CTENEHU SABJISAETCSA TEPAKTOM
C YeTKVM pa3/ie/IeHUeM POJIEH, TIIATeTbHBIM BEIOOPOM
MecTa U BpemeHU. B tepakre 22 mas 2014 r. B CuHb-
LI3SHe IPeCTYIHUKY TAaKKe BBIOPaIi MHOTOJIFOAHBIN
PBIHOK, a BpeMEHEM COBEpIIEeHUs TEPAKTA CTaJIO YTPO,
YTO IPUBEJIO K O6OIBIINM XePTBaM, IPX 3TOM B MHO-
TOJIIOAHOM TOJIIIE HAMHOTO TIPOoIIe 6BUIO CKPBITHCS.

B TepakTax, Npou3oLIeAINX 3a II0CIeLHEe Bpe-
M3, BCe yalre BcTpedaeTcs peHOMeH, CBA3aHHEIH C
TIIAaTeTbHBIM BEIOOPOM BpEMEHH, MECTa, CIIOCOO0B
U METOJOB COBEpIIEHU IPECTYIUIEHN A, YTO TaKXKe
BBIpa)KaeT U Bce OoJiee BO3pacTalollylo OIIaCHOCTb
HaCWIbCTBEHHBIX TePPOPUCTUIECKUX IIPECTYIUIEHUH.

B-1sThIX, 0COO€HHOCTHIO HACHIBCTBEHHBIX Tep-
POPHUCTUYECKUX IIPECTYIUIEHUH ABAAIOTCA UX TIXK-
KHe nocyieAcTeuA. Bees 3a ypeMueHreM Kojude-
CTBa COBepIllaeMbIX HaCWIbCTBEHHBIX TEPPOPUCTU-
YeCKUX IIPeCcTYIUIEeHUN UX ollacHbIe IT0CTIe/ICTBUA
TaK)Xe CTAaHOBATCA OoJiee cepbe3HBIMU. B TepakTe
30 utossa 2011 r. 13 gesroBek moru6bau, 40 yeaoBeK
6bUTH paHeHHl; B TepakTe 28 deBpas 2012 1. 14 ye-
JIOBEK Toru6sy, 16 4esnoBek ObUTM paHEHBI, TEPAKT
23 anpesna 2013 r. npusen K 15 :xepTBaM, B TEPAKTE
26 uroHa 2013 r. 24 yenoBeka 6bUTH YOUTHI, 23 —
MIOJIyIWI PaHEeHUs, B TepakTe 28 okTa6ps 2013 r.
2 yesioBeKa ObUTH YOUTHI, 38 — TOTYYIUIN paHEHU,
B TepakTe 1 mapra 2014 1. 29 yeoBeK OBUTH YOUTHI,
143 — paHneHnsl, TepakT 30 anpensa 2014 r. npusen K
CMEPTHU 3 YeJIOBEK, 79 MONTy4YiId paHEHUA, B TEPAKTE
22 mas 2014 r. 39 yenoBek norub;u, 94 6uUTH pate-
HBI, B TepakTe 28 urossd 2014 r. 37 4esoBeK morubiu,
13 — panensl, TepakT 21 ceHTabpsa 2014 r. npusen
k cmeptH 10 yenoBek, 54 OBUIM paHEHBI, TEPAKT
18 cenTabps 2015 r. npuBes K cMepTH 16 4enoBeK,
18 ObLTM paHEHHI.

Ecii 06paTUThCA K IOC/IeACTBUAM IPUBEeHHbBIX
BBIIlIe TEPPOPUCTHUYECKUX aKTOB, TO MOXXHO YBUAETD,
YTO U3-3a YBEIMYEHUS MACIITaO0B IIPECTYITHBIX OpTa-
HU3aLIUH ¥ MHOT00Opa3us MPECTYIIHBIX METOZOB UX
rocsieIcTBUS (TUOeTb U pAaHEHWS JIIO/IEH) CTaHOBATCSA
Bce 6osiee cepbe3HBIMU.

4. PazHooOpa3ue nmyTeil paclpocTpaHeHUs
uiell HACWIbCTBEHHOT'O TEppOpU3Ma

JlelicTBUA M10/iei KOHTPOIUPYIOTCA UX MBICIAMU. Ta-
KOe OO0JIbIIIOE KOJTMYECTBO TEPAKTOB MEET TECHYIO
CBA3b ¢ OBICTPBEIMU TEMIIAMH PACIIPOCTPAHEHUS UAel
PEJIMTMO3HOTO SKCTpeMHU3Ma U HaCUIbCTBEHHOTO Tep-
popusMa. B mpousomnieAmux TepakTax Io4TH Bee Ipe-
CTYIIHUKU ITIepe/ CoBepllleHreM TepaKTa [onaZanu
107 BAVAHME Wlel HaCWIbCTBEHHOT'O TeppOpHU3Ma.

KpuMUMHonoruyeckue 0cobeHHOCTY NPeCTynAeHwi TeppOPUCTUYECKOI HANPABNEHHOCTY U AKCTPEMMCTCKMX npecTynexuii 8 KHP

PacnipocTpaHeHMe peaKIMOHHEBIX Uel IaHuC-
JlaMH3Ma ¥ MaHTIOpKU3Ma B KuTae aBisgeTcsa ucTod-
HUKOM pocTa ujieli cemapaTusMa U TeppopU3Ma.
[TaHMCIaMU3M ¥ TAHTIOPKU3M IIOCPEJCTBOM HJel
PEJIUTHO3HOT0 SKCTPEMU3MA OBICTPBIMU TEMITAMU
PacupoCTpaHAIOTCA Cpey IPOCTHIX IPAKJAH, U Te,
He 3Has ICTUHHOTO ITOJIOXKEHUS Belllel, 04eHb JIETKO
BBOJATCA B 320y KIeHUe 3TUMU UJESMH, a TOTOM
COBEepIIAOT HACWJIbCTBEHHBIE TEPPOPUCTUIECKIIE
ZercTBuA. MOXKXHO BBIZEINUTD CIeAYIONINe IIyTH pac-
[IpOCTpPaHEHUs STUX UJEH.

Bo-miepBhIX, paciipocTpaHeHue II0CpeCTBOM HeJle-
TaJIbHBIX, TOAIIONIBHBIX MECT YTeHHs IpornoBezeli. Ha
[IPOTSDKEHUH JJOJITOTO BpEMEHH HeJleTaJbHble MecTa
YTeHUA IPOIIOBeZeH SABIINCh OCHOBHEIM KaHAJIOM
pacupocTpaHeHUs el PeMri0o3HOTO SKCTPeMU3-
Ma U WZiell MaHuc/IaMu3Ma U MaHTIOpKU3Ma. B atux
HeJlera/JIbHBIX MeCTax JJIs YTeHUsI [IPoIIoBeiel pac-
[IpOCTpaHsAeTCs AajeKoe OT McjaMa yueHre, BBOJS B
3abJIy’KieHue TPOCTHIX JIFOEH, UCITOBEAYIOMINX HC-
JIaM. B HejlerabHBIX MecTaxX pacupoCTPaHeHU peTi-
TCHO3HOT'0 YYeHHs COBEpPIIEHNE TePAKTOB HAa3bIBAIOT
«CBAIIEHHOM BOMHOM» — MKUXaZoM, He UCIIOBeLy-
IOIIUX UCJIaM — MHOBepnaMu (kadupamu), a Tep-
POPHCTOB-CMEPTHUKOB PETUTUO3HbBIE SKCTPEMUCTHI
Ha3BIBAIOT «MyYeHUKAMU, OTIIPABUBIIVMUCS B paii».

PeJTMTHO3HbIE SKCTPEMUCTHI Yepe3 COOCTBEHHBIE
PEJINTHO3HEBIE TOJKOBAHUSA NCKAKAIOT PEJIUTHO3HYIO
JOKTPUHY UCJIaMa, YTO B KOHEYHOM cUeTe IPUBOJAUT
K TOMY, 9TO MOJIOZbIE JIIOAY C HEPa3BUTHIMU aHAIU-
TUYECKUMHU CITIOCOOHOCTSIMU BCTAIOT HA HETIPABUIb-
HBII 1Ty Th. HesleranbHele, MOAIIOIBHBIE MECTA YTEHUSA
IIPOTIOBeziel U MecTa 00y4eHUs 60eBbIM UCKYCCTBAM
PaCIpOCTPaHAIOT W/IeH PeIUTHO3HOT0 SKCTPEMU3Ma,
Pa3KUraT MeXXHAIIOHAIBHYIO PO3Hb U UTOTE J0-
6uBaroTCsA 06pa3oBaHUA TEPPOPUCTUYECKUX I'PYIII,
KOTOpBI€ 1107, 3HAMEHEM «CBSIIIeHHON BOWHEI» (KU-
XaZia) COBepIIaloT TePaKTHI.

Bo-BTOPBIX, HEKOTOPBIE SKCTPEMHUCTCKIE MBICIU
TeppOPUCTOB GOPMUPYIOTCA B ceMbe. Eciii KTO-TO
13 WIEHOB CEMbU IIOA/IEPKUBAET U PETUTHO3HO-
r'o 3KCTpeMU3Ma, TO 3TU HJIed MOTYT paclpocTpa-
HATHCS Cpe WIEHOB ceMbU. B mpou3sonreimmx B
nociesHee BpeMsda B CuHbIBAHe (B CYAP) TepakTax
HaMeTuIach TeHAEHIHs YBeJIUIeHUs KOJINYeCcTBa
YKEHIIVH, YTO TaKKe HAIIPAMYIO CBSI3aHO C TE€M, YTO
OKCTPEMUCTCKUE OpTaHU3alllH UCIONb3YIOT POJIb
YKEHIIIHBI B CeMbe, pacIPOCTPAHAIOT UJeH dKCTpe-
MM3Ma Yepe3 KEHIIWH CpeAy MOJIOZOT0 TIOKOJIEHNS.
[TosToMmy, eciiu ofHA OZlepKUMast UAesIMHU SKCTpe-
MM3Ma KEeHIUHA C eTCTBA HacaXAaeT CBOUM JieTel
WUzen S5KCTPeMHU3Ma, TO BePOTHOCTD TOTO, YTO 3TU
ZleTH, KOTZIa BBIPACTyT, OyAyT IPUHUMATh yJacTHe
B TEPPOPUCTUIECKOH [eTeTbHOCTH, BEIPACTAET BO
MHOrO pas'’. TakKe HEKOTOPbIE TEPAKTHI 3a9aCTYI0
OCYIIECTBIISIOTCS CYTIPyTaMU COBMECTHO. 28 OKTAGps

'7 BaH SHbsHb. NpepynpexxaeHns 0b y4acTm XeHLWMH B TEPPOPUCTUHECKON AeATENbHOCTU B paMKax KOHTPTEPPOPUCTH-
ueckoi pabotbl // Kutaiickas norpanudras nonuuyus. 2015. N2 5.
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MpoTUBOaEICTBHE TEPPOPU3MY

2013 r. B IlexkrHe IpeCTYITHUK JaXke COBMECTHO C Xe-
HOH ¥ MaTephio COBEPIIW TEPAKT. MOXKHO CKa3aTh,
YTO eCJIN B CEMbe, IBIAOLIEHCA TUYEHKOM 0bIIecTBa,
OJVH 4eJIOBeK 3apakaeTcs WesMU PETUTT03HOT0
9KCTPEMHU3MA, TO CYIIECTBYET OOJIbIIasi BEPOITHOCTD,
YTO OH OyZeT pacIpOCTPaHATh WU PETUTHO3HOTO
SKCTpEMU3MAa U TEPPOPU3MaA CpeU YWIEHOB CEMbU U
OIM3KUX pY3€eH, 9TO IPUBEJET K PACIPOCTPAHEHUIO
TepaKTOB.

B-TpeThux, Bce 6ojiee yBeTUYUBAETCS PACIPO-
CTpaHeHHe uJieli TeppopusMa depe3 MHTepHeT. pac-
IpocTpaHeHue yepe3 VIHTEpHET uzieil HaCHIbCTBEH-
HOT'O TEPPOPU3MA, PETUTMO3HOTO SKCTPEMU3MA B
pe3ysbTare TEXHUYECKOTO Pa3BUTUA UHTePHET-TeX-
HOJIOTHH CTaJIo0 OZHOU 13 cCOBpeMeHHBIX GpopM pac-
IIpocTpaHeHus TeppopusMa. B packpriTeix B Kutae
ZieJIax, CBSI3aHHBIX C TEPAKTaMU, OO/IbIIas 9acThb Tep-
POPHCTOB Ilepe/; COBEpPLIeHEeM TePAKTa COIPUKOCHY-
JIach C BUZEO- U ayyioMaTepragaMu, CofepKaliiMu
WJleV HaCWIbCTBEHHOI'O TePPOPU3Ma U PEIUTHO3HO-
ro aKcTpeMu3Ma. MIHTepHeT 6e3rpaHudeH, U eCiu
SKCTPeMHCTCKas, TepPOPUCTHYECKAs OpraHU3aIusl
BBUIOKUT B VIHTEepHET ayAuo- ¥ BUZeoMaTepUaIbl
HaCWIbCTBEHHOT'O TEPPOPUCTUIECKOTO COZEPKAHMS,
TO 9TU ONIACHBIE U/IeN JIETKO MOTYT ZOCTUYb JII060TO
yToJIKa MUpa.

CeroziHs, €CJIU TOIBKO €CTh MOOWIBHOE YCTPOH-
CTBO, B JII060€ BpeMs U B JIIOOOM MeCTe MOXKHO BbI-
Wty B VIHTEPHET U NOIYIUTh NHPOPMALHIO CO BCEX
yacTeil Mupa. Yxe kK koH1ly 2014 r. KOIN4ecTBO Te-

nedoHHBIX ab0HeHTOB B Kutae cocraBwio 1 mipz
530 mutH, B ToM yucie 1 miipz 280 MiH abOHEHTOB
COTOBOH CBfI3H, a YHUCJIO II0JIb30BaTes el MUPOIIOKO-
IIOJIOCHOT'O AOCTyIIa B VIHTEpHET ITPEeBBICUIIO 2 MIIP/,.
Mo>kxHO cKa3aTh, uTo KuTtail y>ke BCTYIIWII B 3TI0XY
VuTtepHeTa. KonudecTBo noib3oBaresneli VIHTepHe-
Ta B KuTae yBeauunBaeTcs OBICTPHIMU TEMIIAMHU,
0COOGEHHO MOJIOZbIE JIIOAU XKEJIAI0T IT0JIb30BaAThCS
VHTepHETOM, HOBast MHQpOpPMAIIUs, C KOTOPOU OHU
CTaJKUBalTCA B IHTepHEeTe, TaKUM 06pa3oM, Tak-
K€ OKa3bIBAeT MaryoHoe BIMAHME Ha MOJIOZOE T10-
KOJIeHUe.

TeppopucTruieckue opraHu3alu U pasanyHble
SKCTPEMUCTCKUE CUJIBI UCIIOMb3YI0 CAWUThI, TOJIOCOBHIE
YaThl, OHJIAMH-IUCKU, MUKpoOiorH, QQ U T.71., TaKXKe
Y HUX UMEIOTCS pa3InyHble IOPTAaTUBHBIE HOCUTETN
vHGOOPMAILVH /I PACIPOCTPAHEHUA U/IeH HACUIb-
CTBEHHOT'0 TEPPOpPU3Ma U SKCTpPeMU3Ma.

[TpuBezem npruMep, KOTOPBIH B IIOJTHOM Mepe CBU-
ZIeTeIbCTBYET 06 OTPOMHOM Bpe/ie paciipocTpaHeHus
Uziell HaCUJIbCTBEHHOTO Teppopu3Ma yepes HTep-
HeT. 6 Maa 2014 r. mozo3peBaeMblii B COBepIIeHUN
MPECTYIUIEHUS BEUIOXKWI B VIHTEpHET datin yepes
COTOBBHIH TestedOH, K MOMEHTY, Korza 18 utosis o6Ha-
PYKIIU 3allelIKy U PAacKpBUIN IIpecTyIUieHre, Gait
6bUT TpocMoTper 300 ThIC. pas, mepecoxpaHeH 6osee
600 pas, 6osee 150 TrIC. pa3 ckadeH'. PacrpocTpa-
HeHUe u/ieil HaCWJIbCTBEHHOTO TeppopU3Ma uepes
VHTepHeT TakKe MOKHO Ha3BaTh BaXKHOU MPUUMHOMN
Teppopu3sMa B Kurae.
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AnHomauus. B3aumoomHouleHUst Medncdy Uesoseueckum 00ujecmaom U HU8OMHbIM MUPOM Nepedicu-
sarom kauecmeeHHoe 00HogeHUe. Bce 6onee sgcmaeHHbIM U camo cob01l pazymerowumcs gakmom
CMaHo8UMCsL 0CO3HAHUE MO020, UMO MHO2UE HCUBOMHble PA3YMHbL U CROCOOHBL Lyscmaosams. Tem
He MeHee MYMb K NPUSHAHUI, 3aKPeNJIeHU0 U 3alume ecimeCma8eHHbIX NPas HUBOMHbIX MePHUCT
u ecmpeuaem conpomusJieHile CKenMmuKkos, 80CNPUHUMAUUX HCUBOTMHBLX KAK 08UNCUMbLE 8eUjLL.
IIpomugHukos n0006H020 08elLecMBIeHHO20 OMHOULEHUS K HCUBOMHbIM CMAHOBUMCS ¢ KAHCObLM
2000Mm 8ce boablite U boablie. Kak u npagosblx HOPM, NPU3BAHHBLX 3AUUMUMb HCUBOMHBLX OM Jice-
CMoK020 06pauleHUsl, @ MHOUX U3 HUX OM UCUe3HOBEHUS.

OuegUOHbLM 8MCSL MOM hakm, Umo camo no cebe KOUUECMBEHHOE Y8eauteHle NPABOBbLX HOPM,
HANPABeHHbIX HA 3AUUNTY HUBOMHbBLX, He 0dem U He Moxcem 0amb 3PexmusHo20 pe3yibmamad
6e3 kauecmeeHHO20, MUPOBO33PEHUECKO20 USMEHEHUST OMHOWEeHUS K Hcu8omHbiM. Heobxodumo npu-
3HAMb UX NPUPOOHYI0 NPABOCyOBEKMHOCMb U ecmecmeeHHble npasa. Ha amom eymaHucmuueckom
nonpuuie meopemuueckum NOOCNOPbEM BblCIYNdem OMHOUleHUE K HCUBOMHBLM 8 CpeOHe8eK0801l
Espone, omauuumensHotll 0cobeHHOCMbI0 KOMOP020 MOXCHO CUUMAMb NPU3HAHUE 3a JHCUBOMHbIMLU
npasocy6seKmMHOCMU U NPasa Ha #cu3He. IIpasosas npupoda npasocybsekmHoCmiL, onULemaopsie-
Masl UCKTIIOUUMETIbHO C UeJI08EKOM, SI8AeNCsl KAMHEM NPemKHO8eHUsA 0151 GONbULUHCMBA HOPUCMO8
kak Poccuu, mak u 3apybecvs.

Tem He meHee ucmopuuecKuil aHANU3 NPABOB020 Pe2YAUPOBAHUS OMHOULEHUTL MeXHcdY UeN08eKOM U
HCUBOMHBLMU 2080PUIM O MOM, UIMO HCUBOMHbLE ObLIL NPABOCYOBEKMHDBL 8 NPedbLOYULIE UCMOPU-
yeckue anoxu. [Jeso NPUSHAHUSA 3a HUBOMHBIMU NPABOCYOBEKMHOCMU CMAHOBUMCS 8b13080M 0151
HepasHOOYHbLX, TUbEPANTLHO OPUEHMUPOBAHHLLX NPAB08e008 CO8PeMeHHOCMU. [IpeKpacHbim meo-
pemuuecKum Mamepuaiom 8 3mom OeJie IBJIHONMCA NPOUECChbL NPOMUSB dHcusomHsix 8 CpedHue gexd.
Kntoueeste cnosa: npasocybsekmuocms, sugomusle, CpedHile 8ekd, NPAsa #CUBOMHbBLX, NPOUECChL
npomus J#uU8omMHbsLX, 3anadHblil MUp, U3MeHeHUe OMHOWEHUS K HCUBOMHBLM, NPABO HA HCU3HD,
npedcmasument HUBOMHbLX, HUBOMHblE-0MEEMUUKL.

Abstract. The relationship between human society and the animal world is undergoing a qualitative
renewal. It is becoming an increasingly clear and self-evident fact that many animals are intelligent and
capable of feeling. Nevertheless, the path to the recognition, consolidation and protection of the natural
rights of animals is thorny and meets the resistance of skeptics who perceive animals as movable things.
Opponents of such a materialized attitude towards animals are becoming more and more every year.
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As well as legal norms designed to protect animals from abuse, and many of them from extinction. It is
obvious that by itself a quantitative increase in legal norms aimed at protecting animals does not and
cannot give an effective result, without a qualitative, ideological change in the attitude towards ani-
mals. It is necessary to recognize their natural legal personality and natural rights. In this humanistic
field, the theoretical support is the attitude towards animals in medieval Europe, a distinctive feature
of which is the recognition of legal personality and the right to life for animals. The legal nature of
legal personality is a stumbling block for most lawyers both in Russia and abroad, which is exclusively

associated with a person.

Nevertheless, the historical analysis of the legal regulation of relations between humans and animals
suggests that animals were legal entities in previous historical epochs. The matter of recognizing the
legal personality of animals becomes a challenge for caring, liberal-oriented jurists of our time. Excellent
theoretical material in this case are the processes against animals in the Middle Ages.

Keywords: legal personality, animals, the Middle Ages, animal rights, trials against animals, the
Western world, changing attitudes towards animals, the right to life, animal representatives, ani-

mal-defendants.

O THOIIIEHUE K >KUBOTHBIM KaK B 3allaZJHOM MUpe,
Tak u B Poccuu nopBepraercs GyHIaMeHTalb-
HoU rymaHusauuu. CyTb 3TOTO IIpollecca 3aKIIovaeT-
s B IPUZQHUY BBICIITAM YKUBOTHBIM IIPABOCYOBEKT-
HocTHU. [IpuMevaTenbHO, YTO XKUBOTHBIE pacCMaTpU-
BaJIUCh KaK CTOpOHA B CyZieOHBIX TIpoIieccax EBporibI
B CpezHue Beka. [1o mHenuro f. KanTopoBuya, «3TO
YAVBUTEJNbHOE ABJIEHNE CpeJHEBEKOBOU TPaBOBOM
YKM3HU — IIPOLIECCHI IIPOTUB KUBOTHBIX»'.

Tak HaspIBaeMbI€e IIPOLIECCHI IPOTUB XUBOTHHBIX
IPOXOAWIN B IPAXJAHCKUX U IIepKOBHBIX CyZaX, B
KOTOPHIX COBII0/IaNCh BCE YCTAaHOBIEHHBIE B T
BpemeHa popmanbHocTH! 10 TIpeAbIBIEHHBIM 00-
BUHEHUAM (MCKaM) MOACYAUMBIMU, OTBETUMKAMU
BBICTYIIAJIN pasjnyHble )XUBOTHBIE, B TOM YHC/IE U
JOMalllHUE.

B Tex mporjeccax, BecbMa U BeCbMa HeCTaHZapT-
HBIX, C COBPEMEHHBIX TO3UTUBUCTCKUX TIO3ULININA,
MIPOCIEXKUBAETCA IOKTPUHATBHBIN popMaIn3M cpes-
HEeBEKOBOU IOCTUIIVHU, BBIPAXKEHHBIN B CTpeMIEeHUUN
HakKasaTb BUHOBHEIX. B OTHOIIIEHUM K IIpolieccaM
IIPOTUB XKUBOTHBIX MO>XHO COIVIACUTHCA C MHEHUEM
f. KarTOpOBHYa, CYUTABILIETO, YTO 3TO «CTPAHULIBI
UCTOPHUH IIpaBa ¥ BMECTE C TEM — UCTOPUU KYJIb-
TypbI»".

XpOHOJIOTUYECKN YIIOMUHAHUA O MOJOOHBIX
npoueccax otHocATcs K XIII Beky. Haubosbiee mx
KOJIMYECTBO IIPUXOAUTCA Ha Iepuoy ¢ XV o XVII
crosetus. TeMm He MeHee U B XXI BeKe UX MOXXHO Ha-
6JTI0/IaTh B OTAETbHBIX pETHOHAX EBPOITEI U AMEPUKU.

CyIITHOCTB 3TUX MIPOIECCOB 3aKII0YAETCA B GaKTH-
YeCKOM MIPU3HAHUH MTPABOCYObEKTHOCTH JKUBOTHBIX.
To ecTh ’XKMBOTHBIE BOCIIPUHUMAINUCH KaK pa3yMHEIe,
OCO3HaHHBIE, CO3HaTeJbHBIE CO3ZaHuA. A TTOCeEMY
00s3aHBI OTBEYATh, KAK U JIIOJU, B COOTBETCTBUU C

HOPMaMH JeICTBOBAaBIIEro TOIZja 3aKOHOZAATEeNbCTBA,
3a coBepllIeHHble MU NTpeCcTyIUIeHN, TpaBoHapylle-
HUSA, TTOCTYTIKU. [IpyMevaTesbHO, YTO CTaTUCTUYECKU
TPKJAHCKUX IIPOLIECCOB IPOTUB KUBOTHBIX OBUIO
3HAYUTEJHHO 6OJIbIIE YTOTOBHBIX".

Tak Kak >XMBOTHBIE He YMEIOT pa3roBapuBaTh,
OTBETHI Ha 33/laBaeMble UM BOIIPOCHI [JaBaju JIOJH.
OHU 03By4YHBaJIU BO3paKeHUA Ha NpeLbABIAeMble
0OBUHEHM, a TaK)Ke UCKU KaK JOBEPEHHBIE NI
OTBETUYUKOB. [TIoficyANIMEBIE )KMBOTHBIE IPHUBJIEKATNChH
K YTOJIOBHOM OTBETCTBEHHOCTH IIOCJIE IIPOBE/eHUA
C/IeICTBEHHBIX ZIEMCTBUIH, TOZIBEpTasach Aompocy. O6-
BUHEHUS B Cy/le OCYILeCTBIIAI IPOKYPOp, a 3aliuTy
NIpe/CTaBIAI 3alIUTHUK. K 0TBeTYNKaM-KUBOTHBIM
HCKU NIpeLbABANNCH II0 IIPaBWIaM I'paXJaHCKOTO
CYZOIIPOU3BO/ICTBA.

Heo6x01MO TIpU3HATh U TOBOPUTD BO BCEYCIIBI-
IIaHue, YTo K XKUBOTHBIM B CpeZiHUe BeKa B EBpone
JIIOAY OTHOCWJIMC KaK K paBHBEIM cebe. To ecThb mIpu-
3HaBasoCh IIPaBO XKUTh, Ie¥ICTBOBATh 1 OTBEYaTh 3a
CoBepllleHHbIe JelicTBuA. Ha )XMBOTHBIX, HapaBHe
C JIIOABMM, PaCIIPOCTPAHAIOCH JeliCTBHE 3aKOHOB
yejioBedecKUuXx. [IprumedaTesbHO, YTO OTIyIeHHE
JKMBOTHBIX OT LIePKBU CYUTANIOCh CAMBIM CYPOBBIM
HaKasaHUEeM.

BrnacTb yesoBeKka HaZ *KMBOTHBIMY, OCHOBaHHAasA
Ha IpaBe CWIBHOTO, 10 CBOeU IIpHUpOoZe HecllpaBes-
sauBa. fI. KaHTOpoBUY CUHTaeT, YTO CpeHEBEKOBOe
OTHOIIIeHUE K >KMBOTHBIM KaK K paBHOIIPaBHEIM 4e-
JIOBEKY CyllleCTBaM «BbIpa)kaeT IIOYTH [TaHTeuCTHYe-
CKUU B3I Ha MUD»°. COTIaCHO MOAOGHOMY B3IJIA-
Iy, BCE JKUBBIE CyIIeCTBA PABHOIIPABHBI M 00/1aZIat0T
[IPaBOM Ha *KM3Hb. [[prMedaTeIbHO, 9TO 3apyOeKHasa
NIpaKTHKa IpaBOBOTr'O peryJINpoBaHUA OTHOIIeHUN
MEeX/ly 4eJIOBEYeCKHUM OOLIeCTBOM U JKMBOTHBIM

' KanToposuy 5. Mpouecchl NpoTUB XMUBOTHLIX B CpegHue Beka. CM6., 1897. C. 1.
2 Bapnamosa H. B. lOpugnyeckuii nosutmemsm v npasa yenoseka // URL: http://ecsocman.hse.ru/data/2010/11/26/

1214821832/Varlamova.pdf (nata o6pawerus: 13.10.2021).

3 Kantoposuy A. Ykas. cou. C. 3—4.
* KaHtoposuy 1. Ykas. cou. C. 5.
5 Kantoposuy £. Ykas. cou. C. 7.
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MUPOM B KOHIle XX — Havyase XXI B., B YaCTHOCTHU B
HoBoii 3esangyu, UCXOAUT U3 IPU3HAHUS €CTeCTBEH-
HBIX IIPaB BHICIINX KUBOTHBIX.

K oTBeTCTBEHHOCTH B YTOJIOBHBIX IIpolieccax Ipo-
THB KUBOTHBIX B OCHOBHOM TIPUBJIEKAIUCH: COOaKH,
KOIITKH, JIONIA/IN, MYJTbI, KOPOBBI, OBIKHU, KO3BI, TIETY-
XU, KO3JIbI, CBUHBY U ZpyTHe KUBOTHHIe. ObparnaeT
Ha cebs BHUMaHue, YTO OOBUHEHUS IPEAbIBIATUCH
>KMBOTHOMY 32 COBepIlIeHHbIE IesTHUA B COy4YacTUU
C YeJIOBEKOM, KOTOPBIH OOGBUHAJICA KaK IJIaBHbIHM BU-
HOBHHK B CBITOTATCTBE, CKOTOJIOKCTBE, BOJIIIEOCTBE
U UHBIX AesgHUAX. Ho MpUMeHUTeNbHO K JKUBOTHBIM
Cy/Ibl HATIPaBJIsUTA OOBUHEHUS K UX JIMYHOCTH.

Jena paccMaTpUBaiuCh CBETCKUMHU CyJaMu,
npoifeccyanbHbie GOPMbI COOTBETCTBOBAIU OOIIIE-
My NOPSJKY CYAZOIPOU3BOZACTBA TeX BpeMeH. B co-
OTBETCTBUU C HUM TIPeIBABIISIOCH GopMaibHOe 06-
BUHEHUE, oJJiepKUBaeMoe IIpe/IcTaBUTENIEM I'OCy-
ZapCTBEHHOM BJIACTH K )KUBOTHOMY, IIpeAIioIaraeMo
COBEpIUBIIIEMY TIpecTyiieHre. O6BUHAEMOE KU-
BOTHOE apeCcTOBBIBAJIIOCH U IOMEIIAIOCHh B THOPbMY.

B 3aste cyzia momnpanmBanuch NOACYyAMEBIE XKHUBOT-
Hble U cBUZeTenu. OTBETOM Ha BOIPOCHI CIYKIWIN
3BYKHU, U3/jJaBaeMble )KMBOTHBIMU IIPU IPUMeHEHUN
B OTHOIIIEHUY HUX MBITKU. [Ipotiecchl B GOMBITUHCTBE
caydaeB 3aKaHYMBAJIUCh Ha3HaueHUeM CMepPTHOU
ka3Hu. OCyK/ieHHbIE )XKUBOTHBIE OOBIYHO MTPUTOBA-
PUBAIKCh K 00€e3IaBINBaHUIO, COMXIKEHUIO, YOIe-
HUIO0 KaMHAMU, TTIOTPebeHUI0 JKUBhEM, TTOBEIIEHUIO.
VHTepeceH paKT TOTO, YTO MHOT/A CY/Ibl 3aMEHSIIN
CMEepTHYIO Ka3Hb JKMBOTHBIX, MACO KOTOPBIX yIIOTpe-
671€MO B NUILY, IpoAakell Ha y6o0ii’. TeM He MeHee
CJIy4au OolpaBJaHusA KUBOTHBIX TOXKe UMeJIU MECTO.

I'pakJaHCKO-TIPaBOBBIE TIPOIIECCHI BO36Y K AaIUCh
MIPOTUB 3HAYUTETHHOT'O KOJINUeCTBa }KUBOTHBIX: KPO-
TOB, KpBIC, MBIIIEHN, 3Mel U faxe HaceKOMBIX. CyTh
YKa3aHHBIX IIPOIIECCOB 3aKIi04Yanaach B MOMBITKE
OCTaHOBUTH HEKOHTPOJIUPYEMOE pacpocTpaHeHe
YKa3aHHBIX )KUBOTHBIX U HACEKOMBIX, CUUTABIIUXCS
BpeAHBIMU®. Bo Beex mporieccax *XUBOTHBIE BHICTYTIA-
JIV paBHOIIPAaBHOU CTOPOHOM, KaK OTBETUUK.

sl oTBeTOB Ha 3aZjlaBaeMble XKUBOTHBIM BOIIPOCHI
CyZ, HazHavaJl afiBokara. EcTh cBeZileHus, 4To aABo-
KaT MOT U He Ha3Ha4yaThCA, HO TOIZa OOBUHAEMBIE
>KUBOTHBIE WIX HEKOTOPBIE MTpeiICTaBUTENU UX BU/A,
ZIOJDKHBI OBLTY IBUTHCS B CyA. VIHOT/IA YKUBOTHBIM
MpeANUCHIBAIOCH YAAIUTBCA U3 CTPaHBL. B mepuog cy-
ZIe6HOTO pa3bUpaTeTbCTBA JKUBOTHBIM 3alPEIaioch

0 npaBocy6beKTHOCTM XMBOTHbIX B CpeaHue Beka

pa3MHOXXaTca. XpOHOJMOTMYEeCKU TaKye ITPOLeCChl HU-
KaK He OrPaHUYUBAIKCh, TOITOMY TAHYIMCh TOAaMu’ .

ITporeccel, BO36yXZaeMble IPOTUB KUBOTHBIX,
TIOYTH BCET/ia 3aBepIlajiiCh pellleHreM U3THaHUA
JKMBOTHBIX-OTBETUUKOB U3 roCyZapcTBa U Ha3Ha-
yeHHeM JJI1 HUX MecTa XUTeAbCTBa. OCy:KAeHHbIM
>KMBOTHBIM IIP€/IOCTaBJIAICA OIlpe/ileJIeHHBIN CPOK,
BO BpeMs KOTOPOT'O OHU JJOJDKHBI ObLTH COOGMPATHCS
B ImyTh. OOpaiaeT Ha ce6s BHUMaHUeE TOT GaKT, YTO
aZBOKaT XKMBOTHBIX KOHIIa XV — Hauyasa XVI B. bap-
TosI0MbIO Ile3aHbe cocTaBUI KHUTY IIPOLleCCyaabHBIX
NpeANMCaHUA TI0 IPOoIeccaM IPOTHUB )KUBOTHBIX .
B yka3aHHBIM UCTOPUYECKUN NIEPUOJ, CYZ HEOLHO-
KpaTHO NpU3HaBaJl 3a )KUBOTHBIMU U JjaXKe 3a Hace-
KOMBIMU IIPaBO Ha XXU3Hb.

HecomuenHo, B Cpeanue Beka B EBporne nprsHa-
BaJIOCh, YTO pOpMAaTbHEIN BEI30B XXUBOTHEIX B CYZ
He J]aCT KeJlaeMoro pe3y/brara. Taxke akCcuoMaTHd-
HOM ABJIAIACh JOKTPHUHA, IIaCHUBIIAA, YTO >KUBOTHbBIE
OBbUTH CO3JaHBI paHblle yesoBeka''. Micxozis us Hee,
MO CYAVMBIE )KUBOTHBIE JIOJDKHBI OBITH OCYKEHBI
I10 3aKOHaM 4eJI0BeYEeCKUM, CIeYIOLTNM eCTeCTBeH-
HBIM 3aKOHaM, cjIefloBaTelbHO, IIpaBa XKUBOTHBIX
€CTeCTBEHHBI, TaK KaK KUBOTHBIE CO3ZaHbI borom.
B yactHOCTH, PpaHcya Pail yTBepxkJail, YTO «KUBOT-
HbIe co3/1aHbl Borom, /71s1 4esIoBeKa, C Ie/blo OBITh
€My MoJIe3HBIMU»' 2. UeJI0BEK CO3/IaH /ISl YIIPaBIEHUS]
KUBOTHBIMHY, a 3aKOH, YIIPaBJAIONIINN YeJT0BEeKOM U
CO3ZIaBIINH YesoBeka BMeCTe C XKUBOTHBIMU, — 3TO
3aKOH IIPHUPO/BI, YCTAHOBIEHHBIN Borom.

Tak Ha3bIBaeMble TSKOBI € )KUBOTHBIMU OBLTH Ya-
cThl B CpeZiHME BeKa U IPeACTaBJIA0T CerofHA He-
OCIIOPUMBII NHTepecC B kauecTBe MPU3HaHUA IPaBo-
CyOBEKTHOCTH KUBOTHBIX M UX €CTECTBEHHBIX IIPAB.
CpeZHeBeKOBBIE IOPHUCTEI CIUTAIH, UTO XKUBOTHEIE He
MOTYT BbIOpaTh a[BOKATa AJI 3aLIUTHL, a TAK)Ke HE
MOTYT U3JlaraTh CBOUX JOBOJOB B Cy/e, 3a HUX 9TH
MaHUIYIAIUN MOXKET OCYLIECTBUTD CYZbS .

CoxpaHsUTHCh TIPSIMBIE CBUZIETENIBLCTBA O Haubosee
APKUX IIpolieccax, MPOUCXOAUBIINX, II0 CTPAHHOMY
CTeYeHUIO 0OCTOATETHCTB, B PPAHKOSA3BITHOM MHUpE.

B ITapmxke, B 1268 T. CBUHBS, CheBIIast pebeHKa,
ObLTa MPUTOBOPEHA K COXKeHUI0. B 1386 T. B KOM-
myHe ®ane3 (OpaHuus) youBmas pebeHKa CBUHbS
6BLIa TPUTOBOPEHA K MOBelleHH0. Bo ®paHiumy,
B 1313 I. K TOBelIeHUI0 ObUT OCYXK/eH OBbIK, TTOKa-
JleyuBHINl dyenoBeka. B ropoze ManT-n1a-Konu B
1403 1. CBUHBIO, CHEBINYIO PebeHKa, IPUTOBOPWIIN

¢ URL: https://argumenti.ru/world/2019/10/631438 (nata o6paweHuns: 11.08.2021) ; JosiHukos [1. U. PayHncTmueckoe

npaso Poccun n 3apybexbs : MoHorpadpus. M., 2021. C. 72.

7 KaHToposuy £. Ykas. cou. C. 10—11.
8 KaHtoposuy . Ykas. cou. C. 16.
? KaHtoposuy A. Ykas. cou. C. 18.

10 URL: https://www.liveinternet.ru/community/2281209/post64396780/ (nata o6pawenus: 13.10. 2021).
" Mepsas kHura Mouces : Boitne. 1: 20—25 // Bubausa. Knnru CesweHHoro nucarus BeTtxoro n Hosoro 3aseTa : KaHo-
HUYeckue / B pyc. nep. ¢ napannensHsiMu Mectamu. M., 1993. C. 1.

12 KaHToposuy f. Ykas. cou. C. 34.
3 KanToposuy 5. Ykas. cou. C. 46.
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OPUANYECKAA HAYKA BE3 IPAHUL|
JKosI0ryecKoe npaso

K CMepTHOH Ka3Hu. B 1457 1. B cyzAe ropoza CaBUHbBU
paccMaTpUBaIOCh ZIeJI0 LIIeCTU MOPOCAT ¥ CBUHBY 110
06BUHEHUIO B youiicTBe Masbuuka. Cy/ onpaszaail
TIOpPOCAT, & CBUHBIO IPUTOBOPHII K MTOBEIIEHUIO 3a
3azHMe Horu. B abbaTtcTBe Hotp-Zlam-ze-2Kozadar,
B 1499 r. mpou3oesn ciay4daii yOuicTBa TpexMecsd-
HBIM IIOPOCEHKOM MaJIoJIeTHero pebeHka. [lopoceHKa
IIPUTOBOPIJIN K NTOBEIIeHHIO.

B mBetiniapckoM ropoze baszens B 1474 1. coxxmu
reTyxa, BMeCTe CO CHECEHHBIM UM AHIIOM 3a CBA3b C
AbsiBOJIOM. TaMm ke B 1565 T. MyJ1 ObUT COXCKEH BMECTE
C XO35IMHOM 32 IIpeTro0oziesTHIe U CKOTOIOXKCTBO. A B
1750 r. o6BuHsAeMast B 6€3HPABCTBEHHOM ITOBEJEHUU
ociuna 6bU1a onpasgasa’’.

B Kanaze npolieccsl BeJNCh TPOTHUB auCTOB, B
TepMaHUM — MIPOTHB BOPOOBEB. BO Bcex aTUX Mpo-
1jeccax, peAMeTOM TSKOBI ABJISIOCH OTPaXKAEHUE
TeppUTOPUM 3eMJIHM OT pacceeHNs BhIIEYTIOMAHY-
TBIX IITULI.

f. KanTopoBuY yKa3bpIBaeT Ha TO, YTO COXPaHU-
JIUCh TIOZIMHHBIE CBUZIETEIbCTBA O ITpolieccax, KOTo-
phble BeIUCh IIPOTUB KPOTOB, MBIIIEN, I'YCEHUI], MyX
Y VHBIX HACEKOMBIX °. B 4aCTHOCTH, B ZlenapTaMeH-
Te MatieHa, B XV B. B 0O4eHb OOJIBIIIOM KOJTUYECTBE
pacruioguiuck 6enble 4yepBuU. JKuTeny permuoHa, rie
HabJII0aI0Ch 3TO ABJIEHUE, OOPATUIHCh B CYZ C XKa-
J1060¥ Ha 9TUX HaceKOMbIX. CyZ IpU3HaJ YepBeit
co3zanuAMHU Bora, UMEIUMU [TPaBo Ha XU3Hb '°.
[TocoBemaBmMuCh, )KUTEIN IPUHANU pellleHue Ie-
pecenuThb YepBel B JIECHOU MacCUB, YTOOBI OHU He
TIPUYUHAIY BpeJia CeIbCKOMY X034HCTBY. B nepuoz
¢ 1522 1o 1530 r. B okpecTHOCTAX OTEHA pasMHO-
YKWINCh MBIIIN IO TAKOT'O KOJIMYEeCTBa, YTO KUTEJIAM
9TOr0 PerruoHa CTaj yrpoXkaTb Iojofi. AIBOKAaT MbI-
el 3aABWI O TOM, YTO €ro IOA3aLUTHbIE He MOTYT
AIBUTBCA B CY/, TaK KaK UX [IOZICTeperaioT KOIIKH.
K coxxanenuto, vHGOpManUs O TOM, KaK 3aKOHUMJICSA
3TOT IIpoIiecc, 10 Hac He Jola.

bnus [Tou-/to-1llaTo, yTo B OBepHHU, B 1690 T.
TYCEHUITBI Chealu BCIO PaCTUTENbHOCTD. Cyz, pac-
CMOTPEB /eJ10, IIOCTaHOBWJI, YTO T'yCEHUITHI JOKHEL
OCTaBUTh 3aHMMaeMble UMU TeEPPUTOPUH U TIepece-
JIUThCA Ha oIpeziesiieMble CyIOM 3€MJIHU.

B 1479 r. B bepHe, B IyXOBHOM CyZie, IPOUCXOAWIL
Tpoliecc HaZ 4epBsAMH, )KyKaMU U T'yceHulamu. /ly-
XOBHBIU CyZ BBIHEC IIPUTOBOP «HEeMe/JIEHHO OCTaBUTh
I0JIS, CEMEeHa, 3€pHa 1 IpoYre»' . AHaJIOTUIHBIA
IIpoliecc UMeJI MeCTO B KaHTOHe OBepHb B 1590 .
B Toii ke MecTHOCTH, B cepeAriHe XVI B. TOSIBUIOCH

% KanToposuy 5. Ykas. cou. C. 15.
15 KanToposuy 5. Ykas. cou. C. 19—20.

MHOTO Kpbic. Cy/l TOTpe6oBas OT KPhIC IOKUHYTH 3a-

HUMAaeMYIO MECTHOCTD. [IpriMedaTesibHO, YTO KPBICHI,

BBUIE3IIIN U3 HOP, TIEPEIUIBUTN YepPe3 MOPE Ha OCTPOB,

/e ¥ OCTAJIUCh JKUTH ',

B Teuenue Bcero XVI CTONETUS XKUTEIN KAHTOHA
Cen-KaH-ze-MopbeH cTpazanu OT XKU3HeAeATeb-
HOCTH KyKa, Ha3bIBAEMOTO «BUIITHEBBINA CJIOHUK>. 13
COXPaHUBIIETOCST TEKCTA PEIIEHUS Cy/a CJIEAYET, UTO
JKYKaM OTIPE/IENIVUTN YIaCTOK 3EMJIU IS TIepeCceieHUs
Y TIOCTIeyIOIe N KU3HU .

Heo6X011MO KOHCTaTUPOBATh TOT GaKT, UTO JI0
HACTOSAIIEro BpeMeHU ITPaBOBO HAyKOM He 06bsic-
HeHa IIpaBoOBas MPUPO/A TPaBOCyO'bEKTHOCTH KU-
BOTHBIX. TeM He MeHee ObUIY BBIZIBUHYTHI HECKOJIBKO
BepCcHii:

1) BBIBOAAIIAS MPABOBOE OTHOIIIEHUE K YKUBOTHBIM
13 TIepBOOBITHOTO TTpaBa, B TOM 4rcie MovceeBa
MpaBa, YPaBHUBAIOIIETO YXUBOTHBIX C JIFOABMU
repe;i 3eMHBIM TTPaBOCYANEM;

2) HCXOAAIIAS U3 MUCTUYECKU-IEMOHOIOTTYECKOT0
OTHOIIIEHUS K YKUBOTHBIM, MTPOTIAaTaHANPYIOIIETO
TO, UTO AbSABOJI BCEIAETCS B )KMBOTHBIX WIN caM
MPUHUMAET BUJ KUBOTHOTO, a 3aTEM, Pa3TyJIu-
Basl B TAKOM BUJIE, TIOXKUPAET AT U IPYTUX KU-
BOTHBIX;

3) yacTh MpaBOBEAOB MoOJIaraja, YTo MPOIECCH TPO-
TUB KUBOTHBIX HEOOXOIMMBI U3 MOPaJTbHO-CMBO-
JIMYECKUX, 00IEeCTBEHHO-BOCIIUTATENbHEIX LIeJIeH,
T.€. CJIY’KaT MpeAYTPEXAAIOINM GAKTOM JJIS JI0-
Jleil — BJIaJiefIbLeB KUBOTHEBIX O HEOOXOAUMOCTH
TIATETHFHOTO IPHUCMOTPA 32 HUMH U COOCTBEHHOH
OCTPACTKE;

4) y repMaHCKHUX PaBOBEIOB Mpeobiiaziaia mo3u-
1WA, BBITEKAOIAS M3 MHCTUTYTA MECTH B BapBap-
CKOM ITpaBe, IIPU3HAIONIast IPAaBOBOE PABEHCTBO
JIOZIe# ¥ JKUBOTHBIX>, KAK M POZACTBO UX Ay’ ;

5) yrBepkzatomias ¢popMasbHOE PaBEHCTBO JIOZEH
1 YKUBOTHBIX KaK CyO'beKTOB IIPAaBOOTHOIIEHUH.
JKuBOTHBIE 06/1a/1a10T CITEITUaNbHOMN TPaBOCyOh-
€KTHOCTBIO, CXOZIHOM MMPaBOBOM MPUPOZOH C TI0-
JIO)KeHUEM He/ZIeeCITIOCOOHBIX Y OTPAHUYEHHO /ie-
€CIIOCOOHBIX JIfofieii?2.

WHTepecHo, uTo 1. KaHTOPOBMY CYUTAET, YTO IIPO-
1leCcChl MMPOTUB JKUBOTHBIX KaK ABJIeHNE OOBIYHOTO
IIpaBa COXpaHAIUCh U B KOHIle XIX B., B YaCTHOCTU
B YepHOTOpUY, T/IE IPUBJIEKAEMBIMHU K OTBETCTBEH-
HOCTU KUBOTHBIMY OBLUTH CBUHBH, JIOMIAAN, KOPOBHI.
B CraBoHuu B1864 r. cobpaHue KpecTbsH IPUCYIH-
JIO K CMEPTH CBUHBIO, OTKYCHUBIIIYIO IEBOYKE YIIIH,

1 Quuep C. YenoBek v XXMBOTHOE : 3TUKO-topuanYeckuii oyepk. Cr6., 1899. C. 170—171.

7 KanToposuy 5. Ykas. cou. C. 24.
'8 KanToposuy 5. Ykas. cou. C. 25.
19 KaHToposuy £. Ykas. cou. C. 37—39.

2 Yepuunosckuii 3. M. Bceobuias uctopums rocynapctsa u npasa. M., 1996. C. 125.

21 Kantoposuy £. Ykas. cou. C. 54—55.
22 [losinukos I1. M. Yka3s. cou. C. 156—165.
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a B 1866 r. pa3aMHOXXUBIIYIOCA capaH4y IPUCYAWIN
K cMepTu. OGBUHSINCH )KUBOTHBIE Yallle BCETO B
ybuiicTBax MO0 B IPUYNHEHUHU TEJIECHBIX IOBPEX-
AeHui yenoBeky. O6paiaer Ha ce6s1 BHUMaHUe, 9TO
IIpoLieCCHl BeJIMCh HEeITOCPEACTBEHHO IIPOTUB XO35€B
YKUBOTHBIX KaK UX IIpe/icTaBuTesel. [IpUuroBopsl mo-
CTAHOBJIAIA YMEPTBUTD )KUBOTHBIX KAMHAMU> .
BaXHBIM KOHCTATHUPYIOMIUM GaKTOM U3 BhILIEH3-
JIOXKEHHOT'O SBJIIETCS IPU3HAHUE ITPaBOCYOBEKTHO-
CTH )KUBOTHHIX B EBpone B CpeziHue Beka. TeMm He Me-
Hee ¥ HA COBPEMEHHOM 3Talle Pa3BUTHA [IpaBoOBee-

0 npaBoCyBbEKTHOCTU XMBOTHIX B CpeHMe Beka

HUSA PETry/SIpHO GUKCUPYIOTCA CIIy4au TsDKO IPOTUB
KUBOTHBIX. Tak, B 1986 r. B [lepy ObLTH IPUBI€YEHBI
K OTBETCTBEHHOCTH ITOIyTau 3a HelleH3ypPHBIE BbI-
ckasbiBauuA**. A B 2008 r. B CeBepHOI MakeIoHUM K
Me/IBeZito OBUTH ITpebsIBIEHbI IIPETEH3UH 3a pa3ope-
HUe Maceky. Yiepb nocrpasaBuim pepmepam ObUT
BO3MeEIIEH rocyapcTBoM>, O4eBU/HBIM ABJISAETCS
TOT $aKT, YTO YeJIOBEUECTBO HAXOAUTCS Ha TIOpOTe
HOBO peasbHOCTH, IZie caMo co00ii pasymeroleiics
dbopmabHOCTBIO 6yAyT MpaBoCyOHEKTHOCTD U TpaBa
’KUBOTHBIX.
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Abstract. Artificial Intelligence (AD) Applications have already penetrated into people’s daily life, mak-
ing the legal status of artificial intelligence an unavoidable topic nowadays. The legal personhood of
AL treated differently by scholars, is a controversial question. There are three different opinions about
this, which are “Full Qualification”, “Limited Qualification” and “No Qualification”. Among them, the
affirmative route equates personhood is the most thorough way to recognize the legal status of artificial
intelligence. This route recognizes strong artificial intelligence as the legal personhood and is the most
thorough way to recognize the legal status of artificial intelligence; The middle line upholds "Limited
Qualification” and differential logic to classify it into the subject category, that is, to recognize that
artificial intelligence has legal personality in essence; The negative route adheres to negative logic, and
attempts to fundamentally address the legal status of artificial agents.

This negative route regards artificial intelligence as an object position in the legal rights structure,
and is the most conservative research approach. At the normative level, most countries outside the
region hold a supportive and open attitude towards artificial intelligence. The Legal Affairs Committee
of the European Parliament took the first key step and pioneered the concept of "electronic person”,
drawing a picture of the legal status of strong artificial intelligence in the future. Russia and South
Korea followed closely.

Russia adopted a binary characterization of artificial intelligence in the "Grischen Act”, and South Korea
borrowed the concept of "electronic person” from the EU in the "Basic Robot Act”, and determined robot
ethics and the basic principle of responsibility, at the same time, the Act clarifies the behavioral bound-
aries of designers, manufacturers and users of robots. On the one hand, by comparing the different
theoretical routes and related legislation of the legal status of artificial intelligence, we need to face up
to the impact of the times and technological development on the traditional physical system, recognize
the differential order of objects, and affirmed that artificial intelligence has the status of legal subject.
On the other hand, with the support of algorithmic rules, artificial intelligence can create rules and
actions, and enter the core of rights elements, especially its deep learning ability, which can make it
eventually surpass the "object status”, and then complete the evolution from "tool” to "intelligent agents”.
In this sense, it is reasonable to take the form of “technical person” to identify subject qualification
of Al as for the acquisition and termination of subject qualification, it is essential to set conditions
for registration and procedural requirements; as for property legal liability, weakening the relevancy
between property and personality to give Al a kind of subject qualification similar to non-incorporat-
ed organizations’; in addition, in terms of non-independent subject qualification, the owner or the
administrator should bear joint and several liability or bear supplementary joint and several liability
for the AI’s conduct to safeguard commercial transactions.

Keywords: artificial intelligence; subject qualification; technical personality; ethical personality;
non-incorporated organizations.
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2 See Simshaw D., Terry N., Hauser K., Cummings M. L. Regulating Healthcare Robots: Maximizing Opportunities While
Minimizing Risks // Richmond Jounal of Law & Technology. 2016. 22 (3). P. 1.
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Annomauus. Hccnedyemcest npobiema 00nycmumocmu 8o3melleHus 8pedd, NpuiuUHeHH020 300P0-
8610 IULA JestHUeM, CO8ePULEHHBIM 00 e20 POXCOeHUS,, 8 HACMHOCMU 8Cedcmalle pe0aKmupo8aHus
2eHOMA KlemOoK 3apo0blille8oll TUHUU Hesl08eKd. YMBaepuOaemcs, wmo 8 cryude #UB0pO#OeHUs
pebeHok npuobpemaem npago HAa 8o3meuleHUe UMYLLECMBEHHO20 UL MOPAILHO20 8pedd, NPUHUHEH-
HO020 OestHUeM, cosepuleHHbIM 00 e20 porcdeHust. ObocHosbl8aemcss, umo no0obHoe destHUe ABAIEMCs
NpoMuUBONpABHbLIM KaK Hapyulawee 06seKmugHoe Npaso U nocsiearoujee Ha 0XpaHsemoe 3aKOHOM
HemamepuansbHoe 61azo (300poswe). Baudy moeo, umo cospemeHHbLI yposeHb pa3gumust HayKu U
MeduyUHbL N0380JIsIem HenocpedcmaeHHO 8030elicmeosams Ha 300po8be ueniogeka 3a00J120 00 e20 no-
SIBNEHUSL HA C8eN1, MaKoe HeMamepuanbHoe 61a20, Kak 300posbe, 00JIHCHO HAUUHAMb C80€ NPABOBOE
CYUieCmeo8aHue «8 0ACUOAHUU» CYbBeKMa 2pancOanckozo npasga esudy e2o 0coboil 3Hauumocmu Os
6yOyulee0 YUacmHUKa UMYUECMEeHHbLX U TUUHBLX HeUMYUeCBeHHbLX OMHOULEHUTL, COCMABLIOULLX
npedmem 2pancOaHcKO-Npaso8o2o pezyiuUpo8aHU.

Knrouegwle cnoea: 300posve, 0esikm, pedakmuposaHue 2eHOMA Uesl08eKd, NPOMUBonpasHoe OestHile,
eped, CRISPR/Cas9, 2pai0ancko-npasosas 0meemcnmeeHHOCb, NPeHaAMAIbHbLIL 8ped, deUKMHOe
npaso, HemamepuaibHoe 61azo.

Abstract. The problem of the admissibility of compensation for harm caused to the health of a person by
an act committed before his birth, in particular, due to editing of the genome of human germ line cells,
is investigated. It is argued that in the case of a live birth, a child acquires the right to compensation
for property and moral damage caused by an act committed before his birth. It is substantiated that
such an act is illegal, as violating an objective right and encroaching on an intangible good (health)
protected by law. Due to the fact that the modern level of development of science and medicine allows
to directly affect human health long before it is born, such an intangible good as health should begin
its legal existence "in anticipation” of the subject of civil law due to its special significance for the fu-
ture participant of property and personal non-property relations that constitute the subject of civil
law regulation.

Keywords: health, tort, human genome editing, illegal act, harm, CRISPR/Cas9, civil liability, prenatal
injury, tort law, intangible benefit.

' CraTbs BbIMonHEHa B paMkax npoekTa «[pnopnteT-2030» no HanpaBneHuio «CoLnonpaso».
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OPUANYECKAA HAYKA BE3 I'PAHUL

PBI'IpO}.'I,YKTMBHbIE fpaBa rpa>xaaH B MPpaBoOBbIX CUCTEMAX Poccun u Kutas

C ncrema pefgaktupoBanusa renoma CRISPR /Cas9
IIpOU3BeJIa PEBOJIIOIUIO B MOJIEKYIPHOU O10-
soruu. OHa IpeAocTaBaAeT BO3MOXXHOCTb BHOCUTD
U3MeHeHUs B TeHOMBI KyJIbTUBUPYEeMBIX KJIeTOK. Cu-
cTeMa I103BOJIeT BO3/eICTBOBATh KaK Ha coMaTHye-
CKUe KJIETKU, MOANUKAIUS KOTOPHIX HE SBISETCS
HacJIeJCTBEHHOMU, TaK U Ha KJIETKU 3apOZbIIIeBoi
JUHUU (TIpeAliecCTBeHHUKU raMeT, SUIleKJIeTKH,
criepMy, SMOPUOHBI), U3MEHEHVE KOTOPBIX TIepesa-
eTcs 110 Hac/lIeACTBY B C/lydae UX UCIO0JAb30BaHUA B
PenpOAYKTUBHBIX 1IeJIAX.

Cucrema pegakrupoBanus reHoma CRISPR /Cas9
croco6Ha cozeiCTBOBATD JIEUeHHIO 3a001eBaHUI
MyTeM 3aMeHHbI WIU «UCIpaBleHNsI» MyTHPOBaBIINX
reHOB, UX MHAaKTUBAIlUU U BBeIeHUS HOBOI'O r'eHa B
opraHu3sM 4yejioBeka. KiimHUYecKye MCIBITaHUSA FeHO-
Tepalnuy oKa3ajay OIpeJe/IeHHBIN yCIleX B IeYeHUN
HEKOTOPBIX TSKENBIX 3a00/IeBaHU (MyKOBUCIIU/O3,
ZebUINT aleHO3NHAe3aMIHA3kl, ceMeHHas TUIlep-
X0JIeCTEpUHEMUSA, TeMOUINA, IEUKEMUS, TSKETBIN
KOMOWHUPOBAHHBIN UMMYyHOZIeGUITUT U T.11.). Bee-
obmias Aekyapanusa o reHoMe 4eloBeKa U IIpaBax
yesioBeKa IIpOoBO3IVIalllaeT, YTO LieIb0 TeHOMHBIX
Huccaef0BaHUH ABIAETCA YMeHbIlIeHre CTpafaHuit
JItofieli U yaydIlleHue COCTOSIHUA 3ZJ0pOBbs KaXK/0To
Jel0BeKa U Beero yesoBedectsa (cT. 12)% 3a pegak-
TUPOBaHHUEM reHOMa 4YeJloBeKa BUAUTCA Oyaylnee
MeAVIIUHBI.

B To >ke BpeMs yueHble 3a9BAI0T 0 HellpeJcKasye-
MBIX HEeOIarONIPUATHBIX TIOC/IEACTBUAX PEAAKTHPOBA-
HUA reHoB nocpeacTBoM cucteMbl CRISPR B kiieTkax
3apoZbIIlIeBOM INHUY YeloBeKa, B YaCTHOCTU B OM-
6puioHax. [I[pyMeHeHMe JaHHOM CUCTEMBI PeJaKTH-
pOBaHuA A1 BOCCTAaHOBJIEHNA I'eHa, BEI3BIBAIOIIET0
cnenoty, (EYS) Ha paHHUX CTaJUSAX PA3BUTHUSI DM-
OprOHa YesIoBeKa 0CTaTOYHO YaCTO YCTPAHSET BCIO
XPOMOCOMY WX €€ GOIBIUIYIO YaCTh.

Jutep D1y, AOLEHT dKCIIepUMeHTaJIbHOM Kile-
TOoYHOM 6uomoruu Kadeaps neauaTpun Komymomii-
CKOTI'0 YHUBEPCUTETa, OTMETHI B CBOEM HCCIe0Ba-
HuU, uyto cuctema CRISPR/Cas9 He roToBa K KJIH-
HUYeCKOMY IPUMeHEeHUIO 151 KOPPeKIIUU MyTallui
Ha paHHeM 3Talle pa3BUTHA Yel0BeKa, TIOCKOIbKY
MOJKET IIPUBECTU K XPOMOCOMHBIM aHOMAaJIUAM".
B 2017 r. rpymnna y4eHbIX cooOIImIa o0 yCIenrHoi
Koppekuuu nocpeactsoM cucremsl CRISPR /Cas9
MyTallVH, BEI3BIBAIOLIEH cepiedHbIe 3a00IeBaHuA.
OpHako HOBBIE HCCIeIOBAaHUA yKa3bIBalOT Ha TO, UTO
XpOMOCOMa, HecyIas MyTaluio, CKopee BCero, Opuia
He UCIIpaB/eHa, a IoTepsAHa. B Hay4yHol uTepaTtype
OoTMedaeTcs TakKe HelleleBasg aKTUBHOCTD CHCTEMBI

CRISPR/Cas9, T.e. ciyuyaliHoe BHeCceHHe U3MeHeHU M
B COCeZIHUe TeHBbl, MyTallul B KOTOPBIX OTCYTCTBYIOT,
Y [IpeBpalleHre I3MeHEeHHBIX TAKUM 00pa3oM reHOB
B OHKOT'€HHI.

CnezoBaTenbHO, peaKTHpPOBaHUe reHOMa B
OTHOILIEHNU SMOpPUOHA YeI0BEKA U UHBIX KJIETOK
3apOoJBIIIeBOY IMHNUY, UCIIOIb3yEeMBIX B IIeJIAX pe-
NIPOAYKLNH, IpeJCTaBIAeT OIIaCHOCTD JJIA 3ZI0PO-
Bbs OyZyliero pe6eHKa, YIUThIBasi COBPEMEHHBII
ypOBeHb UX pas3BuTHuA. OHaKo Hay4HBIN MHTEpec
CJIO’KHO OCTaHOBUTE. Tak, /I. Pe6pHKOB, 3aBeyIOMnit
nabopaTopuell pejakTUpoBaHusA reHoMa HaydHoro
LeHTpa uMenu B. WM. Kynakosa, 3adBWI, 4TO HAMEPEH
npuMmenuts cucreMy CRISPR/Cas9 anda uctpasie-
Huda myTtanuu 35delG B rene GJB2, BrI3BIBatoOMIEH
IIIyXOTY, ¥ OTMETHWJI, UTO PAZ, ceMel yKe BBIpasuian
CBOE KeJlaHHUe y4acTBOBaTh B SKCIIEPHMEHTe I10 pe-
JIAKTUPOBaHMIO TeHOMa SMGPUOHOB”,

Bonee Toro, yueHsle BCEro MHUpa CXOAATCA B TOM,
YTO 3@ CMCTeMaMU peJaKTUPOBAHUA FeHOMa CTOUT
Oyzylee MeAUIMHBI ¥ MX KJIMHUYECKOe IIPUMeHeHre
IIpeZCcTaBIseT cCOO0H UCKIIOYNTENHHO BOIIPOC Bpe-
MeHHU. B cBA3U ¢ 3TUM BO3HUKAET BOIIPOC, MOJJIEXKUT
JI BO3MEIIleHUIO BpeJ, MPUUYNHEHHBIN 3/J0POBBIO
pebeHKa BeleCTBUE peAaKTUPOBAHMA reHoMa Kile-
TOK 3apOZbIIIIeBOM INHUM, HCIIOIb30BaHNe KOTOPBIX
B I[eJIAX PENPOAYKILINY IPUBEJIO K €r0 POXKJEHHUIO.

B ycoBUAX IPOPBIBHOT'O Pa3BUTHA T€HOMHBIX
TEXHOJIOTHH 0COOYIO aKTyaJIbHOCTDb IPHUOOpeTaeT
npobsieMa CrroCOGHOCTH HOPM ZIeTUKTHOTO ITpaBa
obecIieynThb 3aLIUTY 3/I0POBbS TPAXK/AH IIPU IIPU-
YUHEHUU UM BpeJia IpUMeHeHNeM CHCTeM pefak-
TUPOBAHUA reHOMa KJIeTOK 3apO/bIIIeBOM IUHUH.
PermieHre 0603HaY€HHOM TPOGJIEMBI 3aBUCUT TIPEXK/IE
BCEro OT I10AX0/la IPaBOBOM CUCTEMBI K BO3MeIleHII0
TaK Has3bIBaeMoro IIpeHaTaIbHOro BpeJa, T.e. Bpeja,
NIPUYMHEHHOI0 rpaXkJaHuHY JedHUeM, COBepIIeH-
HBIM /IO €T0 POXKJEHUA.

ITpob6eMa Tpa’kJaHCKO-IIPABOBOI OTBETCTBEH-
HOCTH 3a BpeJ, IpUYMHEeHHBIN 3[0pOBbIO rpaXkJa-
HHHa JedHNeM, COBepIIeHHBIM O €ro POXAeHU,
HeZIOCTaTOYHO McCCe/JoBaHa OTeueCTBeHHOU Hay-
KOU rpakIaHCKOTO paBa. [Ipu aToM 3a pybexxom
IIpeHaTaNbHBIN Bpe/J, a TaKXKe Bpel, IpUYNHEeHHbIN
vy AevictBrueM (Oe31eiicTBIEM), COBEPIIEHHBIM
[l0 ero 3a4aTudA, BO3MellaeTcsd, a COOTBETCTBYIOLIE
OTHOILEHUS PETYIUPYIOTCSA JIUOO CIIelNaTbHBIM 3a-
KOHOZATEJIbCTBOM, JIUO0 OOIIMMHU OJOKEHUAMU
JeTUKTHOTO IIpaBa.

B wactHOCTH, B AHIVINY, Yanbce U CeBepHOl Mp-
JIaHAWUU AeCTBYeT AKT O BPOXK/EHHOMN HeTPYZAOCIIO-

2 Bceobuian Aeknapaums o reHoMe YenoBeka 1 npasax yesoseka (npuHaTta 11.11.1997 Ha 29-# ceccum MeHepanbHOM

KoHdpepeHuun KOHECKO).

8 Michael V. Zuccaro and others. Allele-Specific Chromosome Removal after Cas9 Cleavage in Human Embryos // Cell.
Vol. 183. Is. 6. P1650-1664.E15, December 10, 2020. URL: https://www.cell.com/cell/fulltext/S0092-8674(20)31389-1

(naTa obpauenus: 13.01.2022).

+ Jlocesa [l. B pexxume pepakTupoBaHus. IkcrepumenTsl no cozaanuio CRISPR-geTeit rnasamum onnoHeHToB v naumeHTos //
URL: https://nplus1.ru/material/2019/09/30/rebrikovs-patients.
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co6HOCTH (TpaXkIaHCKOM OTBETCTBEHHOCTH) 1976 T.
(Congenital Disabilities (Civil Liability) Act 1976%)
(manee — AKT). JlaHHBIN AKT COZIePXKUT HOOXKEHUS

O TPAKJAAHCKO-TIPAaBOBOM OTBETCTBEHHOCTH JIUII,

BCJIEZICTBHE BUHOBHOTO TTOBEIEHUS KOTOPHIX pebe-

HOK OBUT pO’K/IeH HETPYAOCITOCOOHBIM (C OTpaHUYeH-

HBIMH BO3MOXKHOCTSIMM).

B COOTBETCTBUM C MOJOXKEHUAMU AKTa ITPABO
Ha BO3MeIIEHNE Bpela UMEET JINIIO, POAUBIIEECS
JKUBBIM. B cirydyae MepTBOPOXKAEHUS BPe, IPUYIU-
HEHHBIN TAKOBBIM, BO3MEIIEHUIO He MOoZAJIeXUT (1. 4
pasza. 4 Axta). CiieloBaTesbHO, AKT He HaJlesideT IIpa-
BOCIIOCOOHOCTBIO, B TOM YHCJIE YACTUYHOM, IU10Z, (M-
6puroH). IIpaBo Ha BO3MeIEHUE BpeJla BO3HUKAET,
HapsAy C MPaBOCITOCOOHOCTHIO, B MOMEHT POXKAEHUS
pebeHKa, T.e. B MOMEHT, KOT/Ia OH BIIepBbie HAUWHAET
JKUTh OTZIEJIBHO OT cBoeil MaTepu (11. 2 pasj. 4 AKTa).

[IpaBo Ha Bo3MelleHHe Bpe/ia BO3HUKAET IIPY Ha-
JINYUU B COBOKYITHOCTH CIEAYIOIINUX OOCTOATENbCTB:
1) Hanuuue gpeda, 8 mepmuHo02UU AKma — Hempy-

docnocobrocmu (unsanudHocmu). Iloz HETPYAO-

CITOCOOHOCTBIO (MHBAIMAHOCTBIO) AKT ITOHHMMa-

eT Hamnuue ZedbekTa, 60Je3HU WIK MTaTOJOTHH,

BKJTIOYAS MPEAPACIIONONKEHHOCTb K GU3NIECKUM

WM YMCTBEHHBIM AiepekTam B OyayiieM (He3aBu-

CHMO OT TIOZIBEP’KEHHOCTU HEMEJIEHHOMY TIPO-

THO3Y);

2) HempydoCnocoOHOCMb IUUA 8bI36AHA 06CMOSMeNb-
CMBoM, UMeBUUM Mecmo 00 e20 poxcdeHUsl. DTO
MOKET OBITh 0OCTOATENBCTBO:

a) TOBJIUSABINEE HA 0OOUX WIN OJJHOTO U3 POAUTETEH
JIUTIA C TOUKY 3PEHUI UX CITIOCOOHOCTU UMETh 3/I0-
POBOE TIOTOMCTBO;

b) moBMMsABIIIEe Ha MaTh JUIA BO BpeMs ee bepe-
MEHHOCTH, WIM IIOBIMABIIIEE HAa Hee WU JUIIO B
MIPOIIeCCe ero POXK/IEHUS, B PE3YJIbTaTe YET0 JIUIIO0
POX/IEHO HETPY/IOCITOCOOHBIM, YeTo ObI B OTCYT-
CTBHE TaKOTO 0OCTOATETHCTBA He TIPOU3OIILIO.
Eciu pebeHOK poXKZaeTcsa B pe3y/bTaTe IpuMe-
HEHUS METO/IOB UCKYCCTBEHHOM PENPOAYKIINH,
06CTOATETHCTBOM, UMEBIITUM MECTO IO POXKIEHUS
JIUTIA ¥ BEI3BABIIUM €TI0 HETPY0CIOCOOHOCTD, MO-
JKeT ObITh JeiicTBUe (Ge3zeiicTBUE), CBA3aHHOE C
0T60pOM, obeciieueHreM KU3HECTTOCOOHOCTH WITH
WICTIOIb30BAHUEM dMOPHOHA in Vitro Wiv raMer,
MPUMEHEHHBIX /IJIST €T0 CO3/IaHMUS;

3) denuxkgeHm Hecem omeemcmaeHHOCMb nepeo au-
UOM 8 OMHOUWEeHUU OAHHO20 06cmosimenbCcmad.
JleTUKBEHT HECET OTBETCTBEHHOCTH TIEPEJ pe-
OEHKOM, €CJTM HAJTMIECTBYIOT OCHOBAHUS €r0 OT-
BETCTBEHHOCTH TIEPE] pOAUTENEM (POAUTENSIMHU)
pebenka. [Ipy 3TOM ec/Ti IPUUUHUTED Bpesia
MO>KeT OBITh OCBOOOK/IEH OT OTBETCTBEHHOCTHU
mepes poaAuTeNsIMu pebeHKa 1M3-3a OTCYyTCTBUS
Bpe/la Ha UX CTOPOHE, 3TO He OCBOOOK/aeT ero
OT OTBETCTBEHHOCTH Tiepesi peOeHKOM B ciiydae

pobneMbl OTBETCTBEHHOCTY 33 BPEL, MPUYMHEHHIIi 310POBbID
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HETPYZOCIIOCOOHOCTH TTOCJIEIHETO MTPU HATUYUU
VHBIX YCJIOBUI OTBETCTBEHHOCTH I1epej POAUTe-
JIIMU, KpOME BpeZa.

[TosnoxxeHrs AKTa 3aKpeIUIAIOT PsiZl OCHOBAHUN
ZUIT OCBOOOXKEHUA IeTUKBEHTA OT OTBETCTBEHHO-
cTu niepes; pe6eHKOM, POAUBLIMMCS HETPYAOCIIOCO0-
HBIM. B 9acTHOCTH, ec/ii BpeZIOHOCHOE TI0Be/leH1e
MIpeIIecTBOBAJIO 3a4aTHIO pebeHKa U KO BpeMeHU
3ayaTusA XOTs OBl OZWH U3 €ro poAUTEsENH 3HAT O
PHCKe poXZeHUs pebeHKa HeTPyZOCIOCOOHBIM, Jie-
JIMKBEHT OCBOOOXKAETCS OT OTBETCTBEHHOCTH IIE€PE/]
peberkoM. KpoMme TOT0, I€TMKBEHT, COBEPIITUBIINHA
BpEZIOHOCHOE JielicTBUe (6e3zeiicTBYE) TP UCIION-
HEHUU CBOUX NPOdeCcCHOHATBHBIX 00513aHHOCTEH,
CBSI3aHHBIX C JIeUeHNEeM WIN KOHCYJIbTHPOBaHUEM
pozuTessA, 0CBOOOXKAAETCA OT OTBETCTBEHHOCTH IIe-
pez pebeHKOM, eCIM OH MPOSIBUJI Pa3yMHYIO OCMO-
TpUTeNbHOCTh. CIel0BaTeIbHO, OTBETCTBEHHOCTD
Bpaueil ¥ MHBIX MEJUIIMHCKUX PAOOTHUKOB SBJISETCS
BHUHOBHOMU.

OTBeTCTBEHHOCTb /IeIUKBEHTA Ilepesi pe6eHKOM
MOJKeT OBITh O'paHUYeHa ITPY HAaJTMYUH OJHOTO U3
CJIeIYIOIINUX OOCTOATETHCTB:

— 3aKJII0YeHHe ¢ poguTeneM (poAuTensaMu) pebeH-
Ka ZIoroBOpa, OrpaHUYMBaloIero (Wix Jaxe Hc-
KJIIOYAIOMIero) OTBETCTBEHHOCTD JeIUKBEHTA.
TakuM 06pa3oM, yCIOBHE JOTOBOPa, Ha KOTOPOe
MOT OBI CCBUIATHCA OTBETYMK IIPOTHUB UCKA POJY-
TeJA, IeUCTBYET ¥ IPOTUB UCKA, IPeAbABIEHHOI'O
pebeHKoM;

— IOBeZieHNe POAUTEIIA COEHCTBOBAIO POXKAEHUIO
pebeHKa HETPYZOCIOCOOHBIM. B aTOM Ciy4ae
yOBITKY MOZJIEXKAT YMEHBIIEHUIO B TOH CTEIEHH,
B KaKOW CyZ COUTET 3TO CIIPABEJJINBBIM, YIUTHIBAsSA
CTelleHb OTBETCTBEHHOCTH POJUTENA.

Takum 06pazom, npu HAAUUUU YKA3AHHBIX 06cMo-
smenbcma HempyodocnocobHocms pebeHka paccma-
mpusaemcs 8 kauecmae gpeda, nodjiexcau,ezo 803-
MeujeHU HA OCHOBAHUU 3A518JIEHHO20 UM OeNUKM-
HO20 UCKa.

MloTnaHjckas IopuandecKas KOMUCCUA B 1973 .
[IpUIILIA K BBIBOAY, YTO WIOTIAHACKUE CyZAbI, IpHMe-
HAA CyLIeCTBYIOIYE TIPUHIIUITEI IPaBa, MPU3HAIN OB
IpaBo pebeHKa, POAUBIIEroCs )KUBBIM, Ha BO3MelI[e-
HUe yuiep6a 3a BHyTpUYTPOOHBIE TPAaBMBI, KOTOPBIE
OH TIOJTy4YWJI B Pe3y/IbTaTe IPOTUBOIIPABHOTO JesTHUA
ZPYTOTO JINIIA, He3aBUCHMO OT TOT'O, IPOU30ILIO JIN
BpeZIOHOCHOE JleHiCTBYE [0 WIU II0CyIe 3a9aTs. JTO
TpeboBaHue MOXKET ObITh YIOBIETBOPEHO 160 B
COOTBETCTBUHU C CYIIeCTBYIOUMMY IPUHIIUIIAMU Jie-
JINKTHOTO IIpaBa, 1nbo, B ciiydae BpeAa, IpUIUHEH-
HOTO IIOCJIe 3a49aTHs, IIyTeM IIpYMeHeH!s IPUHIINIIA
CIIpaBeAJINBOCTH, COITIACHO KOTOPOMY, IIPH YCJIOBUH,
9YTO OH POZAWIICS KUBBIM, C IUIOZOM OOpaIIaioTcs TaK,
Kak ecIv OBl OH yKe POZAMIICS, KOTZAa 3TO OTBeYaeT

ero uHTepecam’.

5 Congenital Disabilities (Civil Liability) Act 1976 // URL: https://www.legislation.gov.uk/ukpga/1976/28 ?view=extent.
¢ Liability for Ante-natal Injury. Scot.Law Com. N2 30 ; (1973) Cmnd. 5371, paras. 10—15.
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B CIIIA nmpeHaTal bHBIN BpeZ IMOAIEKUT BO3Me-
meHuto. [IpuyeM B pAZe Aesl IpaBo Ha BO3MeEIeHUe
BpeZia, IPUYMHHOTO IUIOZY, 000CHOBBIBAETCA CyAaMU
HaJIM4IMeM Yy IUIOZA KU3HECIIOCOOHOCTH.

IlepBBIM U3BECTHBIM aMEPUKAHCKUM /IeJIOM, pe-
IIaBIINM BOIIPOC TpeHaTaJIbHOU JeTUKTHOU OTBET-
CTBEHHOCTH, OBUIO Z1e10 JIUTPUX IPOTHUB KUTETEH
HoptremntoHa’. B 5TOM 3HaKOBOM /ieJie MaTh, Ha-
XOZICh Ha IAATOM MecsIe bepeMeHHOCTH, ITOCKOJIb-
3HYJach U ynaja Ha Jopore, cofepKaHne KOTOPOU
OTBETYHK OCYLIECTB/LUI HeHa A IeXKaIUM 06pa3oM.
JKeHnHa npexeBpeMeHHO poAwia pebeHKa, KOTo-
PBIH IPOXWI TONMBKO 15 MUHYT. OCHOBHOM BOIIPOC,
paspellaeMblii CyAbeli, 3aKII09aIcsa B TOM, BO3HUKJIO
Ju y pebeHKa, KOTOPBIH ITpeTepIies IpeHaTaIbHbIHA
Bpe/| U KW CTOJIb KOPOTKOE BpeMs, IIPaBoO Ha BO3Me-
meHue BpeZa. Cebliasgch Ha OTCYTCTBHE NIPELe/IeHTa,
CyZAbsa XOIMC IpUIIeS K BEIBOZY, YTO HepOXKAeHHBIHN
pebeHOK He MMeJI IpaBa [10aBaTh B CYZ, IIOCKOJIBKY
B MOMEHT IIPUYNHEHNUS BPeZia OH ObUI YacThIO CBOeH
MaTepy, a He OTAEIbHBIM CYIIECTBOM.

CyZibl BHOBb BEPHYJIVCh K PeLIEHUIO ITPOOIeMBI
IIpeHaTaJlbHOU AeMUKTHON OTBETCTBEHHOCTH B Jlejie
AJnep poTUB 6oMbHUIEI cBATOrO JIyku®. Byayuu
MareHTOM OOJIBHUIIBI, MaTh UCTIA exaa B TUPTe,
KOTOPBIH 13-3a HEOPEKHOTO 00CTyKUBAaHUA PE3KO
3aTOPMO3UJI, B Pe3yJIbTaTe Yero ee 3J0POBBIO ObLI
MIPUYMHEH Cepbe3HBIN BpeZl. Pe6eHOK, poAUBIINIACA
HECKOJIbKVMU JHSAMU II03XKe, ObUI cepbe3HO HCKa-
JIeYeH B pe3yJIbTaTe JaHHOI'O HECUYACTHOI'O Cilydasd.
ITpu paspelleHUU Criopa Cy/, IPULLEII K BBIBOAY, YTO
ILIOZ, UMeJI OTZe/IbHOE OT MaTepHU CYIIeCTBOBaHUE
U 9TO 6OJIBHUIIA HeceT 00A3aHHOCTD U ITepe/; HUM
C MOMEHTa IPUOOpPETEHUA UM KU3HECTIOCOOHOCTH
(cTagum pasBUTHA ILIOJA, HA KOTOPOU OH MOXKET Cy-
1IeCTBOBATh HE3aBUCHUMO OT €ro MaTepHu).

HakoHer, B zeite Bou6pect npotus KoTija OKpyx-
Hotli cyz CoeznHeHHBIX [IITaTOB 110 OKPYTY KOsmym6ust
IIPU3HAaJI IPEHATaJbHYIO JEeJUKTHYIO OTBETCTBEH-
HOCTB. B 5TOM Jiesie McTULIa yTBEPXK/aja, YTO OHa
IpeTepIiesia Bpes 0 €€ POXAEHMA, KOT/Za Bpayd He-
O6peXXHO U3BJIEK ee U3 MaTKu MaTepu. CyZ 1mocra-
HOBWI, YTO PeOEHOK MOXET 3asBUTh TpebOBaHUE O
BO3MeIlleHUH BpeZa, €CJIU TAKOBOH ObLI IPUYMHEH
€My, XOTS U IO POXKAEeHU, HO IIPU IPHUOOpETEHNH
VM JKM3HECIIOCOOHOCTH.

B nene Bonbrest v. Kotz cyzabs 3asaBut: «4To Kaca-
eTcsA JKU3HEeCIIocoO6HOro pebeHKa, ABIAIerocs “Ja-
CTBIO” CBOEU MaTepH, TO 3TOT apIryMeHT KaXKeTcs MHe
NIpOTUBOpEeYreM B TepMuHax. [Ipasaa, oH HaxoauTCA

B yTpobe MaTepH, HO TeNephb OH CIIOCOOEH K BHEMA-
TOYHOU ’KM3HHU, U, XOTS ero JaabHelllee pa3BUTHE
3aBUCHUT OT CPE/CTB K CyIIIeCTBOBAHUIO, IIOTyYEeHHBIX
B pe3yJIbTaTe ero 0COOBIX OTHOLIEHUI C MaTePhIO, OH
He ABJIAETCS “4acTbio” MaTepU B CMBICJIE COCTABHOTO
3JIEMEHTA, KaK OOBIYHO TIOHUMAKOT 3TOT TEPMUH»’.

B I'epmanuu Bpes, IpUYUHEHHBIH JTUITY AeHCTBU-
eM (be3melicTBMEM), COBEPIIIEHHBIM /10 €70 POXK/e-
HUA, BO3MelllaeTcsa Ha OCHOBAHUU IIOJOXEHUN
J€JIMKTHOTO IIpaBa, a UMeHHO nap. 823 I 'epman-
CKOT'O TpaXkZiauckoro yaoxenus'® (qanee — I'TY).
BepxoBHbIii ¢y I'epmanuu 20.12.1952 npuMeHUn
nap. 823 ITTY B criope 0 BO3MeILIIeHUU Bpe/a pe-
OeHKY, PO’KIEHHOMY C TIaTOJIOTUSMU, BHI3BAHHBI-
MU IIPOTUBOIIPAaBHBIMU AN CTBUAMU JIeTUKBEHTA,
COBepIIeHHBIMH B OTHOIIIEHUH MaTepy UCTIA elle
[0 ero 3a4yaTud. B pesynbrare nepenrBaHUA KPOBY,
OCyIEeCTBJIABILIErocs: OOMBHUIIEH, MaTh UCTIA ObLIa
3apakeHa cuUINCOM, BCIEACTBUE Yero 3a4aThlii
BITOCJIEICTBUH PEOEHOK OBUI POXK/EH C MTAaTOJOTHel
(BpokZIeHHBIM cubUINCOM). IMEHHO OH U 3aSBHJI O
BO3MeIlleHUHU BpeJia, IPUYNHEHHOT0 ero 3Z,0pOBbI0
HeIpaBOMEPHBIMU AeHCTBUAMY, COBEPIIEHHBIMY B
OTHOIIIEHUH ero Marepu. Tpe6oBaHUA UCTIA ObLTH
YZAOBJIETBOPEHHI.

JericTBUA GONBHUIIBI CYZ, IPU3HAJ IIPOTHUBO-
MIPaBHBIMU BBU/Iy HETPUHATHSA HEOOXOAUMBIX Mep
NIpeOCTOPOXXKHOCTY IIPY IlepeIuBaHuM KPOBU. JOTO
IIPOTHBOIIPaBHOE IeHiCTBYE TOBIUAIO Ha 30POBbE
He TOJIbKO MaTepH, HO U 3a4aTOr0 U pOXKAEHHOTO
BIIOC/IeICTBUM pebeHKa, HapyIINB OXpaHsIeMbIH
map. 823 I TTY unTepec. [Ipu 3TOM 6BLITA yCTAHOB-
JieHa IPUYUHHO-CIe[CTBeHHAA CBA3b MeXAY Jei-
CTBHEM, COBEPLUIEHHBIM OOJIbHULIEN, ¥ BO3HUKIINM
Ha CTOpOHe pebeHKa BpeJjOM.

GepepanpHBIU BepXOoBHHIU cy/ 'epmaHuu
11.01.1972 OTKJIOHWJI alleJUIALUIO OTBETYUKA U IIPU-
3HaJI Ha ocHoBaHuu nap. 823 I I'TY nmpaso ucrla Ha
Bo3MellleHNe Bpesia, IPUINHEHHOT'0 3[0POBEIO, B Ile-
puYoz ero BHyTpUyTpo6GHOTo passutus' . 07.06.1964
IIPOU30IIUIO JOPOKHO-TPAHCIIOPTHOE IIPOMCIIECTBUE,
B pe3ysibTaTe KOTOPOTO Cepbe3Hble TPaBMBI I1OY-
YA KeHIMHA, HaXo4AIasacsa Ha IIeCTOM MecAlle
6epeMeHHOCTH. BUHOBHBIM B IPOUCIIECTBUU OBLI
MIpU3HAH BOAUTENb aBTOMOOWISA, IPUYNHUBIIETO
JKeHII[He NoBpexaeHuda. 16.09.1964 oHa poguna
pebeHKa, y KOTOPOTO ObLI Cl1a3M M3-3a IIOBPeX/e-
HUSA TOJIOBHOTO MO3ra. DTOT peO6eHOK BBICTYIIVI HC-
TLIOM B CIIOpe O BO3MellleHUH Bpesa, IPUYNHEHHOTO
3/I0pOBbIO, Ha ocHOBaHuU nap. 823 ITTY. Cyz yaos-

7 Dietrich v. Inhabitants of Northampton (1884) // URL: https://embryo.asu.edu/pages/dietrich-v-inhabitants-northampton-

brief-1884.

& Allaire v. St. Luke’s Hospital 56 N.E. 638 (Ill. 1900) // URL: https://case-law.vlex.com/vid/56-n-638-ill-613102662.
? Bonbrest v. Kotz, 65 F. Supp. 138 (D.D.C. 1946) // URL: https://law.justia.com/cases/federal/district-courts/

FSupp/65/138/1412076/.

10 Biirgerliches Gesetzbuch (BGB) // URL: https://www.gesetze-im-internet.de/bgb/__823.htmL.
"' BGHZ 58, 48, Decision of 11 January 1972 ; Az.: VI ZR 46/71 // URL: https://law.utexas.edu/transnational/foreign-law-
translations/german/case.php?id=675 (nata obpauieHuns: 03.01.2022).
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JIETBOPWI TpeGOBaHeE UCTIIA, A /IBE MOCEeAYIOIINE
WHCTaHLUY, BKItoyan PesepasbHBINM BEPXOBHBIN Cy/
['epMaHuY, OTKJIOHWIN alle/UIAIMI0 OTBETYMKA.

CyZ IOCTaHOBWJI, YTO UCTEI] MOXKET TpeboBaTh
BO3MeIleHNs YOBITKOB cortacHo § 823 ITTY 3a Bpez,
MIPUYMHEHHBIN €T0 3J0POBBIO, XOTS OH He OBUI elle
POX/ileH B MOMEHT, KOIZla OTBETUYUK COBEPIINI Jie-
JuKT. McTen paccMaTpuBaicsa CyZOM B KauecTBe
«Ipyroro Juna» B 3HadeHuu nap. 823 I T'TY, 3gopo-
BBIO KOTOPOTO OBLT IPUYUHEH BPeJl OTBETYUKOM.
g 11esi 5TOTro MOJI0KeHMs, YyCTaHaBINBAaIoIIero
OTBETCTBEHHOCTD, HCTel] IIPU3HaeTCA YeJI0BEKOM,
XOTA OH IOJIY4YWI OBPEeXAEHNE [I0 POXKAEHNs, B I1e-
PHOZ BHYTPUYTPOOHOTO Pa3BUTHA.

AHaymornyHbeIM 06pasom, map. 25 3akoHa o saep-
HOMU sHepruu oT 23.12.1959 ykaseiBaeT Ha BpeJi, IpU-
YUHEHHBIN YeJ0BeKy, HO BKIIOYaeT B 3TO IIOHATHE
TaKXKe TeX, 37[0POBbI0 KOTOPBIX OBUI IPUYHHEH BpeJ
[I0 X POXKZAEHUA U Jaxke A0 uX 3a4aTusd. Tot ¢axr,
YTO 37[0POBbIO UCTIA ObUI IPUYHMHEH BpeJ 10 €TO
POXXJEHUs, HE MOXET OBITh ONpeAeNTomuM. Bos-
paXeHus IPOTUB ITpuMeHeHud nap. 823 ITTY, ko-
TOpBIE HOCAT, IJIaBHBIM 00Pa30M, KOHIIENTYaIbHBIH
XapakTep, I0/DKHBI ObITh U MOTYT OBITH IPEOZIOJIEHBL.

BosHukaeT BOoIpoc, BO3MOXKHO JIU yIOBJIETBO-
peHre TpebOBaHU O BO3MEIEeHUH Bpesia, IPUIH-
HEHHOTI'0 3/[0POBBIO JIeAHUAMHU, COBEPIICHHBIMU 0
PO eHHUA IIOTepIIeBIIero, B COOTBETCTBUH C Je-
CTBYIOIIMM POCCUNCKHUM 3aKOHOAATENbCTBOM. B 10K-
TpUHe Ha Hero JaeTcsd, KaK IIpaBujIo, OTpUILaTelb-
HBIM OTBeT: «YUUTHIBAs, UTO AeHCTByIOIlee 3aKOHO-
ZlaTeJIbCTBO He 3aKpeIlIdeT CTaTyC YeJI0BeYeCcKoro
OMOpHOHA, yCTAaHABIUBAET B KAYeCTBE MOMEHTA
BO3HUKHOBEHUS ITPABOCIIOCOOHOCTY MOMEHT POXK/€E-
HUf, a FPaXK/IaHCKas MpolieccyaabHas IpaBocIoco6-
HOCTb (ABJsOIIAsACA OZHOM U3 MPeAIIOChUIOK ITpaBa
Ha obpaieHue B cyz) GU3MIEeCcKoro Jniia CoBaZaer
C IPaBOCIIOCOOHOCTBIO IPAKAAHCKOM, OyAyIas ye-
JioBedecKas XKM3Hb OKa3bIBaeTCA JUIIeHHOH Ipa-
BOBOM 3amuTHL. [10 3TOM Xe IpUYrHe He MOT'yT B
HMHTepecax HepoAuBIIerocs pebeHKa 06paTUTHCA B
CyZ ¥ MHbIe Jula» '

KacaTesbHO BBILIEN3/I0XKEHHOTO HEOOXOAMMO OT-
METHTD crefiytolee. O6s3aTenbCTBa U3 IPUYMHEHUS
BpeZa Jaxke B cylydae yMajieHud HeMaTepUualbHbIX
6Jiar HaINlpaBJIEHHI B [IEPBYIO OYepeb Ha BOCCTA-
HOBJIEHVe UMYIleCTBEeHHOU cdeprl IOTepIIeBIIero.
B ciy4ae mpuunHeHMA BpeZa 340pOBbIO IIOTEPIIeB-
I HeceT HebGIAaroNpUATHBIE UMYILeCTBEHHbIE

12
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pobneMbl OTBETCTBEHHOCTY 33 BPEL, MPUYMHEHHIIi 310POBbID

rPpaxaaHuHa NpUMEHEHNEM CUCTEM PEAKTUPOBAHUA TEHOMA KIIETOK 3ap0/bILIEBOU JIUHIM

[IOC/IeZICTBYA, CBSI3aHHBIE C PACXOZAMU Ha JiedeHUe
U IIoCIefiyIollee BOCCTAHOBJIEHNE, a TAK)Ke C HETPY-
ZOCIIOCOOHOCTBIO, T.€. HECIOCOOHOCTBIO COAEePIKATh
ce06s1 TOCPeCTBOM OCYLIECTBIEHUA TPUHOCAIIEH
ZI0XO[, eI TEIbHOCTH.

[Tomo6HbIe HEOIArOPUATHBIE TTOCTIEACTBUA UMY-
IIIeCTBEHHOTO XapaKTepa MOT'YT BO3HUKHYTD TOJIb-
KO TIoCJIe poXKZieHus pebeHKa. TolbKO pOAUBIINIAC
MaUIbIII MOXKET HYXX/JAThCS B JIeUeHUH U BOCCTAHOB-
JIeHUH, a IOPOCIINI — B COZEPKaHUU BBUAY CHU-
*KeHUs (WIN yTpaThl) TPYAOCIOCOOHOCTH. B cBsizu C
3THM XapakTep U 00beM Bpezia MOXKET OBbITh OTIpesie-
JIEH U 3asBJIeH K BO3MEIIEHUIO TOJIBKO II0CTIe POXKe-
HUsA pebeHKa. B cBOIo oyepesib, B MOMEHT POXKAEHUS
y Hero BO3HUKAeT IPaBOCIOCOOHOCTD, B CBA3U C YEM
IIPABOBBIX TPOGJIEM, CBA3aHHBIX C BOSHUKHOBEHUEM
Y OCyILeCTB/IEHHEM CyO'beKTHBHOTO IIPaBa Ha BO3Me-
LIeHue Bpe/ia, He BO3HUKAET.

CrneznyeT 0co60 OCTaHOBUTBCSA Ha CIydae, Korza
[1aTOJIOTUA III0AA, BO3HUKIIAA BCIEACTBUE JeTHUA
HMHOTO JIMIIA, MOXXET OBITh yCTpaHeHa II0CPeACTBOM
XUPYPrudecKoro BMellaTeIbCTBA B IpEHATAIbHOM
nepuoze. B sToM cirydae HebaronpuaTHEIE UMY-
mecTBeHHEIE ITOC/IeICTBYSA, BEI3BAaHHEBIE JlesTHUEM
TPeTHETO JIUIA, MOT'YT BO3HUKHYTB ellle ZI0 POXKEeHUS
pebenka. OfHAKO BMeIIATeIbCTBO B OPraHU3M ILIO-
[l OCYIeCTBJISIETCS IIOCPeJCTBOM BMellaTeIbCTBa
B OpraHu3M MaTepH, I03TOMY COOTBETCTBYIOIIHE
HeOJIaroNMpUATHBIE UMYIIeCTBEHHBIE [TOCIEICTBUS
MOTYT OBITh IIepeTOXKEHBI Ha TPAaBOHAPYIIUTEA 110-
CPEeZACTBOM BO3MeEIEHNUA BpeZia MaTepy pebeHKa.

B cBfA3U C BBIIIEN3I0KEHHBIM /IJISI BO3MEIleHHU A
BpeZia, IPUYNHEHHOT'O 3Z[0POBbIO ZIesTHHEM, COBep-
IIIEHHBIM JI0 POXKZeHUs pe6eHKa, OTCYyTCTBYET HEOO-
XOZIIMOCTD TIPU3HAHUSA IPABOCIOCOOHOCTH 32 IUIO-
zoM (ambprioHoM). [IpaBo Ha Bo3MellleHHe BpeJa,
MIPUYMHEHHOTO 3/J0POBBIO, BO3HUKAET y pebeHKa B
CIIydae )XMBOPOXX/JEHUA. B MOMeHT oTzeneHus IJI074a
OT OpraHN3Ma MaTepy II0CPECTBOM POZOB C IPU3Ha-
KaMH )XUBOPOXK/IeH!s Y peOeHKa BO3HUKAET IIPaBO-
crioco6HOCTh (cT. 17 TK P®", cT. 53 ®esiepanbHOro
3akoHa «O6 OCHOBaX OXPaHBHI 3[0POBbs IPaK/aH B
Poccutickoii CDe,aepauHI/I»“, npukas MuH3zpaBcoll-
pasButusa Poccnu «O MeJUITMHCKUX KPUTEPHUAX
poxzeHus, GopMme LO0KyMeHTa O POXKJEHUH U II0-
pAZIKE ero BeJaYM»"), a HA ee OCHOBE NIPU HAJIMIUU
COOTBETCTBYIOIIETO IOPUANYECKOTO daKTa (AeTuKTa)
BO3HUKAeT IIpaBo Ha BO3MellleHue BpeJa, IpUINHeH-
HOTO 3/J0POBBIO.

®omura 0. F0. 0 BO3MOXHOCTU cyaebHOW 3aLmUThI NPU pefakTMpoBaHumM reHoMa yenoseka // Lex russica. 2019. N2 6 (151).

13 [paxgaHckuil kogeke Poccuiickoit Pegepauun (HacTsb nepsas) ot 30.11.1994 N2 51-D3 (pen. ot 21.12.2021) // Poccuiickas

raseta. 08.12.1994. N® 238—239.

1 QepepanbHblii 3akoH 0T 21.11.2011 N2 323-D3 (peg. o1 02.07.2021) «06 ocHoBax oxpaHbl 3M0poBbs rpaxaaH B Poccuin-
ckon ®epepauums» (c n3Mm. n gon., Betyn. B cuny ¢ 01.10.2021) // Poccuinckas raseta. 23.11.2011. N2 263.

5 Mpukas Munsgpascoupassutua Poccun ot 27.12.2011 N2 1687+ (pen. ot 15.04.2021) «O MeguUUHCKMUX KpUTEPUSAX
poxaeHus, GopMe fOKYMeHTa 0 POXKAEHUW 1 MOpALKe ero Bbigaum» (3apeructpuposaH 8 Muniocte Poccun 15.03.2012

N 23490) // Poccuiickas raseta. 23.03.2012. N2 b4.
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Bo3sBparuasce K IoCTaBlIeHHOMY BEIIIIe BOIIPOCY —
TIOZIJIEXKUT JI BO3MeIlleHUIO BpeJl, IpUYNHEeHHBIN
3ZI0POBBIO JIVIIA, AesTHNEM, COBEPIIEeHHEBIM [0 ero
POXJeHU, cIeZlyeT OTBETUTh Ha HETO MOJIOKUTEIb-
Ho. C MO3ULIMH HOPM JIe/IMKTHOTO IIpaBa BO3MOXKHO
8blA8JIeHULE KAK OCHOBAHUS, MAK U YCc108ULL 0enuKm-
HOIl 0MeemcmeeHHOCMU 8 CJLyHde NPUUUHeHUs. 8pedd
300p08b10 pebeHka pedaKkmupo8aHem 2eHOMA KJie-
Mok 3apo0blilesoll TUHUL Uesl08eKd.

B cirydae poxxzeHUs pebeHKa, CTpaJarouiero 3a-
6osieBaHMEM, PACCTPOMCTBOM QYHKIIHI OPTaHOB U
CHICTeM OpraHM3Ma WM WHOU IaTOJIOrHueH, BRI3BaH-
HOH peZlaKTUPOBAaHMEM l'eHOMa, BO3MOXXHO KOHCTa-
THUPOBaTh HaIM4Ke epeda. JIFoboe U0 HeCeT PUCK
(bpems) maTONMOTHI, BOSHUKIITHX B Pe3y/IbTaTe ecTe-
CTBeHHBIX NpU4yrH. OZHAKO [IaTOJIOTHSI, BEI3BaHHAA
[IOBeZIeHUEM JIPYTOTO JINIIA, JO/DKHA pacCMaTpUBaTh-
cs1 B KQUeCcTBe BpeJia, [ToAJIeXKalero BO3MelleHUIO
IPU HAJIUYUU UHBIX YCIOBUM ETUKTHON OTBET-
CTBEHHOCTH.

E. A. ®nefimui oTMedasna, 4YTo «I10/, BpeIoM B CO-
BETCKOM I'PKJAHCKOM IIpaBe IOHMMAETCS BCSIKOe
yMaJIeHHe OXPaHsIeMOTO COBETCKUM IIpaBoM Oiia-
ra»'°. AHaJIOTMYHBIN MTOZIX0 K TOHMMAaHUIO Bpeja
chopMmupoBasics B cyZebHOI mpaKTHKe. B onpeze-
nerny Cyze6GHOM KOJUIETHH N0 IPAXKAAHCKUM JlelaM
Bepxosnoro Cyza P® ot 27.01.2015 N2 81-KI'14-19
yKa3aHo, YTO BpeJ, pacCMaTpUBaeTcs KaK BCAKOe
yMaJieHre OXpaHsAeMOoro 3aKOHOM MaTepUabHOTO
WM HEMaTepHalIbHOTO 6J1ara, JtoOble HebIaronpu-
ATHbIE U3MEHEHUA B OXpaHAEMOM 3aKOHOM Giare'’.
30pOBbe SABJIAETCS BAXKHENIINM OXpaHsAeMbIM 3aKO-
HOM HeMaTepUaJbHBIM 61aroM, TOMMEHOBAHHBIM B
m. 1 ct. 150 TK PO.

YauThIBasA, 94TO 340POBbEe 3aKOHOAATEb ITIOHU-
MaeT KaK COCTossHHe GU3NIeCKOT0, ICUXUIEeCKOT0 U
COLIMAJILHOTO GJIArONONyYHs YeIOBeKa, IIPH KOTOPOM
OTCYTCTBYIOT 3a00JIeBaHUA, a TAK)XKE PACCTPOMCTBA
byHKIMH opraHoB U crcTeM opraHuaMa (mm. 1 m. 1
cT. 2 ®3 «O6 OCHOBAxX OXpaHBI 3Z[0POBbSA TPAXK/JAH B
Poccutickoit eznepalinn»), Hamn4dve 3a60IeBaHUH
Y MHBIX [IaTOJIOTUI IIpe/cTaBisieT coO0M yMaieHHe
3/I0pOBBAI.

YMasieHue 30pOBbs TIOHNUMAETCs B Ka4ecTBe Bpe-
[ia B IIUPOKOM CMEICJIe. DTO He TOT BpeJi, KOTOPBIH
[IOJJIEXKUT BO3MEIIEHUIO B COOTBETCTBHUU C ITOJIOXKe-
Husamu miasel 59 'K PO. K coxkaneHuto, rpakiaH-
CKOe 3aKOHOZATeIbCTBO HEe NMeeT B CBOEM apceHasle
MIPaBOBBIX MEXaHU3MOB, CIIOCOOHBIX BOCCTAHOBUTH
30pOBbeE JINIA B CIy4ae ero noBpexgeHnsa. OZHaKO
yMaJleHHe 3/J0pPOBbs BledeT UMYIleCTBeHHBIN Bpes,
CBSI3aHHBI C YTPATOH WM CHIDKEHHEM TPYAOCHIOCO06-
HOCTH, a TaKXKe HeOOXOAMMOCTBIO HECEHS JOTIOTHU-
TeJHHBIX PACXOZOB Ha JiedeHNe, IOCTOPOHHUHN YXOZ

Y T.II., © HEUMYIIIeCTBEHHBIHM MM MOPaJIbHBIN Bpe/,
BBIpQ)KAOIINICA B HDABCTBEHHBIX U PU3NIECKUX
CTPaZlaHUAX, CB3aHHBIX C TOBPEXEHUEM 3/J0POBBSI.
VIMeHHO ZaHHEIE BUZBI BpeZa SABIAI0TCA Iopugude-
CKY 3HAQYMIMBIMH /{7151 BOSHUKHOBEHUSA JeTNKTHBIX
00513aTeJIbCTB.

O603HaY€eHHBII UMYIIECTBEHHBIA 1 MOPAJIbHBIN
BpeZ, BEI3BAHHBIN [TOBPeXXAeHNeM 3/J0POBbs, BO3-
HUKAET yKe IocyIe poXxAeHus pebeHka. PebeHOK,
POJMBIINICA C TATONIOTHEl, BEI3BaHHOM pelaKTHPO-
BaHMEM €ro reHOMa, Hy»X/IaeTcs B JIeUeHUH, TPHUOO-
peTeHNHN JIeKapCTB, BO3MOXKHO, IPOTe3UPOBAHUN U
VHBIX BHJaX IOMOIIY, TPEOYIOLINX HECEHHE PACXOZ0B
IIPY OTCYTCTBUH Y pebeHKa IpaBa Ha ux OecruiaT-
HoOe noxydeHne. VIMeHHO ITocie pOXEeHU TaKOH
peb6eHOK UCIIBITBIBAET 60JIb, JUCKOMBOPT U MHbIE
CTpaZiaHus, BEI3BaHHBIE MTaToIOruei. Bee aTu Hebta-
TOIIPUATHEIE NMYIleCTBeHHbBIE U HeNMYyIleCTBeHHEIE
IIOC/IeZICTBISA CBA3aHEI C yMaJeHUeM 3/[0pOBbs U MOA-
JIeXKaT BO3MEIL[eHHUIO IIPU HAJMYHUY UHBIX YCIOBUM
JeJINKTHOM OTBETCTBEHHOCTH.

CrnexyeT 0co60 OTMETHUTD, YTO B JaHHOM CJIydae
BO3MelIaeTcs He BPeZl, KOTOPBIH IIpeTepIies SMOpHOH
B MOMEHT peIaKTHPOBAHUS ero 'eHOMa, a BpeZ, KO-
TODBII ITpeTepIeBaeT peGeHOK, POAUBIINCS KUBbIM,
HO 601bHBIM. C/IeJOBATENbHO, €CIN H3-3a JeHCTBUA
II0 peJaKTUPOBAHUIO 'eHOMa KJIETOK 3apO/IBIIIeBOM
JINHUU 4YeJIoBeKa He IIPOU30MeT KUBOPOXK/EHNUS,
WY, eCJTU IPUYMHEHHBIH BPeJ eCTECTBEHHBIM 00pa-
30M HUBEJIUPYeTCSd K MOMEHTY pOXK/eHHs pebeHKa U
He OKa)KeT BJIMSHUSA Ha 3[0pOBbe HOBOPOXKAEHHOTO,
TpeboBaHNe O BO3MELIEHUH Bpe/ia, IPUYUHEHHOTO
3[0POBBIO, VIOBJIETBOPEHUIO HE MTO/JIEXKUT.

Ecii npuYrHEHHBIH BpeJ, MOXKeT ObITh YCTpaHeH
[IOCPeCTBOM METOZOB deTaTbHOU Tepanuu uiu de-
TaJbHOU XUPYPIUH, TPEOYIOUTNX JOTIOTHUTETHHBIX
HMMYIIIeCTBEHHBIX PACXOZO0B, IOC/IEAHNE MOTYT OBITh
BO3MellleHbI IOCPE/ICTBOM YZIOBIETBOPEHNU: TPeOoBa-
HUSA 0 BO3MeIlleHUH BpeZia 30POBbI0, IPUYNHEHHO-
r'0 ero MaTepu, IOCKOJIbKY U deTaabHasA Tepanws, U
deTanpHAA XUPYPrUA NPEAIIONATAl0T OCYIIeCTBIeHEe
BMeIIaTeIbCTBA B OPraHU3M MaTepu pebeHka. B cBs-
3H C 3TUM /[0 PellIeHHsI BOIIpoca O IIPaBOBOM CTaTyce
wioza (3MOPHOHA) B YCIOBUSX PA3BUTHA YKAa3aHHBIX
MeJUIMHCKUX TEXHOJIOTUI yCTpaHeH e Hebaro-
[IPUATHBIX UMYIIECTBEHHBIX ITOC/I€ACTBUI TAKOBBIX
BO3MOJKHO 4epe3 ZIETUKTHOe TpeboBaHue MaTepH.

Bpez mogjyieXUT BO3MEIIEHUIO B caydae ero
MIpUYUHEHUS npomueonpasHuim deticmauem (6e3-
deticmauem). CornacHo 11. 3 c¢T. 1064 TK P® Bpen,
[IPUYMHEHHBIN TPaBOMEPHBIMU JEHCTBUAMHU, BO3Me-
IIAeTcsI TOIBKO B CIy4Yasx, IPSMO IIPeLyCMOTPEeHHBIX
3aKOHOM. [IpOTHBOIIPaBHBIM IIpPU3HAETCA JessHuUe,
Hapylamouee HOpMy OOBEKTUBHOTIO [IPaBa, a TAKXKe

6 Queviwmy E. A. 0bszaTenbcTBa U3 NPUYMHEHNA Bpeda U U3 HeocHoBaTesbHoro oborawexus // MsbpanHoe / cocT.
E. A. NaBnopckuit. M. : IHCTUTYT 3aKkoHOAATENbCTBA U CpaBHUTENbHOMO NpaBoBefeHus npu Mpasutensctee PO, 2007. C. 74.
7 Onpegenenue CygebHolt konnernn no rpaxaaHckum aenam BepxosHoro Cyna P® ot 27.01.2015 N 81-KIM14-19 // CNC

«KoHcynbTaHT Nt0C».
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CyOBEKTUBHOE IIPABO WM OXPaHsAEMbIH 3aKOHOM
WHTepec APYyroro JUla, nocsiearoiyee Ha 0OXpaHsemoe
3akoHoM baazo.

PedaxmuposaHue 2eHOMA Kiemok 3apo0dbiulegoll
JIUHUU Yesl08eKd 8 PenpodyKmMUBHbLX UesisX He QOTy-
CKaemcs nosoxceHUsIMU Oelicmaytouje2o 3aKoH00d-
menscmea. Hopmel ®ezepanpHoro 3akoHa «O rocy-
ZApCTBEHHOM PETYJINPOBAHUU B 00IaCTH FeHHO-MH-
YKEHEPHOM IeATEIbHOCTH»'® IOMYCKAIOT BO3MOXKHOCTh
BHeCeHUs U3MeHEeHUH B reHeTUYeCKUH anmapar
HCKJIIOUYUTETHHO COMAaTUYECKUX KJIETOK YeTOBEKA B
nesisax JjeuyeHus 3aboneBanuii (ct. 2). [MosoxeHUs
deznepanpHOro 3aKkoHa «O GUOMEUITMHCKUX KIJIETOY-
HBIX [IPOIYKTaxX»'"° TaKKe He PacIpOCTPaHAIOTCA Ha
OTHOIIIEHVS, CBI3aHHBIE C UCIIOIb30BAHUEM ITOJIOBBIX
KJIETOK YeJoBeKa B LeJIAX penpoayKuuu (1. 2 ¢T. 1).

Ob6uiecTBEHHBIE OTHOIIEHHSI, CBSI3aHHBIE C UC-
I0JIb30BaHUEM KJIETOK 3apO/bIIIEBO IMHUU YeJI0Be-
Ka B IIeJISIX UCKYCCTBEHHOW PENPOAYKIIUH, PETYIIUPY-
10TcA cT. 55 PezepanbHOro 3aKkoHa «O6 OCHOBAX OX-
paHBI 370pOBbA rpakjaH B Poccutickoit Pespeparnym»,
a Taxke nmpukasoM Munszapasa Poccun ot 31.07.2020
N2 803H «O nopsagke UCIoJb30BAHUA BCIIOMOI'aTeNb-
HBIX PEMTPOAYKTUBHBIX TEXHONOTHH, TPOTHUBOIIOKAa3a-
HUAX U OTPAHUYEHUAX K UX IIPUMEHEHNI0»*’. OIHAKO
TTOJIOXKEHUS IaHHBIX HOPMAaTUBHBIX TPAaBOBHIX aKTOB
He [peZlyCMaTPUBAIOT BO3MOXKHOCTH IIPOBEJEHUS
MpoIelyp, CBSI3aHHBIX C BHECEHHMEM N3MEHEHUH B
TreHEeTUYEeCKU anmapar KJIeTOK 3apOAbIIIEBOM JIH-
HUM 4YesloBeKa. Bosiee TOro, TI060My KIMHUYECKO-
MYy IPUMEHEHUIO TOAO0OHbBIX TEXHOMOTU AOIKHEIL
IIpe/IIIECTBOBATH KIIMHUYECKUE UCITBITAHNUSA, KOTOPbIE
TIO/IJIEXKAT YTBEPXKAEHUIO KOMUTETOM IIO STHKE.

CnedosamenvHo, delicmayrolee Npagosoe pezyu-
DPOBaHuUe He N0380Js1eNm 0CyULeCmasiims pedaKmupo-
8aHUe 2eHOMA KJLEMOK 3ap00blilegoll IUHUL Yesl08eKd
8 UeJisiX penpodyKyuu u coomeemcmaytouyee deticmaue
8 c/lyuae ezo cogepuleHusl, 6e3yci08HO, A8s1emcs
NpomueonpasHsIM 88UJY €20 Hecoomaemcmaus npa-
8ULAM N08e0eHUS, YCMAHOBNEHHBIM HOPMAMU 00%-
exmugHo2o npasa. VIHTepec IpeACTaBisieT BOIPOC,
MOCATaeT JIM OHO Ha OXpaHsAeMoe 3aKOHOM 6J1aro.

PedaxmupoeaHue 2eHoMa KJiemok 3apo0dblulesoli
JUHUU YeJl108eKa 8 penpo0yKMUBHbLX UeJsiX nocsizaem
Ha makoe oXpaHsiemoe 3aKOHOM HemamepuaibHoe
61az0, kak 300posbe.

30oposbe Kak cocTossHUE GU3NIECKOTO, IICHXUYe-
CKOT'O U COLIMAJIbHOTO 6JIaTOTIONYYHs YeTOBeKa, IPU
KOTOPOM OTCYTCTBYIOT 3a60JIEBaHUA, a TAKXKE pac-

pobneMbl OTBETCTBEHHOCTY 33 BPEL, MPUYMHEHHIIi 310POBbID

rPpaxaaHuHa NpUMEHEHNEM CUCTEM PEAKTUPOBAHUA TEHOMA KIIETOK 3ap0/bILIEBOU JIUHIM

cTpoiicTBa GYHKIMH OPraHOB M CUCTEM OPTaHU3Ma,
3aBUCHT OT JIeTHUH, COBEPIIIAEMBIX HE TOJIBKO MOCTIE
pOXAeHUA PU3NIECKOTO JIUIIA, HO U 10 POXKAEHUS
U JlaKe /10 ero 3avaTus. bojyee TOro, CoBpeMeHHbIH
YPOBEHDb PAa3BUTHUS HAYKU U MEIUITUHBI TTO3BOJISIET
HETIOCPEACTBEHHO BO3/IEICTBOBATh HA 3/I0POBbE Ue-
JIOBEKA 33/I0JITO /IO €T0 MOSABJIEHUS Ha CBeT. IpKuM
MIPUMEPOM TOMY SIBJITIOTCS METO/IBI PEAKTHUPOBAHUS
reHoMa KJIETOK 3apPO/IBIIIIEBOM JIMHUY YETOBEKA, B
gactHocTH CRISPR /Cas9. Tak, KUTaliCKUIi y4eHBINA
X5 II39HBKYH BHEC U3MeHEHHUA B TEHOM JIBYX SMOPU-
OHOB C IIeJTbI0 POPMUPOBAHUS Y IeTe UMMYHUTETA
K Bupycy BUY*.

HexkoToptie mo/i06HbIe AeiicTBUA (6e3ecTBIA)
CIIOCOOHBI YIYUIINTD COCTOSTHUE 3ZI0POBbA OYAYIIEro
JIUNIA, APYTHE, HATIPOTUB, IPUYNHUTD €My CEPhE3HBIH
BpE€/l U TIOBJIeYb pOXKIeHre pebeHKa, CTpaaloIero
Pa3IMYHBIMY MATONOTUAMU. COOTBETCTBEHHO, BPE/
3/I0POBBIO PUIUYECKOTO JIUITA MOYKET ObITH TPUYUHEH
JeTHUAMU, COBEPIIEHHBIMU 33/I0JITO JI0 €T0 POXK/E-
HUA. B CBSI3U ¢ 9TUM OXpaHa 3/I0pOBbS IpakJaHUHA
HaYMHAaeT OCYIIECTBIIATHCS €Ile [0 TIOSBIEHUSA €T0
Ha CBeT.

B 4acTHOCTH, Ha OXpaHy 30POBbS OY/YIIEro JIuiia
HaTIpaBJIeHbl TaKWe MEPOIIPUATHS, KaK IIPeHATalb-
Hasl IUarHOCTUKA, TpeHAaTaIbHasA TeHETUIECKas IU-
arHOCTHKA U JiaKe MpeANMITIaHTAIlMOHHAS TeHEeTH-
yecKas AMAarHoCTUKa. [IpeHaTa bHas AUAarHOCTHUKA
IpeAroiaraeT MeUIMHCKOe UCCIeZloBaHue Gepe-
MEHHOM XEeHITUHBI U TJI0/]a, KOTOPOT'O OHA BBIHA-
mmBaet. [IpeHaTabHasA TeHeTUYeCKast ANAarHOCTHUKA
Tpe/icTaBIsIeT cOO0M reHeTUYeCcKoe UcCaeoBaHme
Io7ia Wiu 6epeMeHHOM KEHITUHBL JJIA TToMyYeHUs
nHdopMaIuy KacateJbHO 3ab0IeBaHu, TIpepaciio-
JIO)KEHHOCTH K 3a60/IeBaHUAM U TIOPOKaX PasBUTHSA
IJI0/Ia TIOCPEACTBOM aMHUOIIEHTE3a, B3TUS BOPCH-
HOK XOPMOHA WIN aHaJn3a KPOBU.

B cBOIO OYepean, TpeANMILIAHTALIMIOHHAS TeHe-
TUYeCKas IUarHOCTUKA — €CTh TeHETUYECKOE MCCIe-
ZTOBaHUE OTUIOZIOTBOPEHHON AUIEKIIETKY TIePE]] ee
UMIUIaHTAIled B MATKY KEHIIUHBI. J[aHHbIE METO/BI
WCCIeZIOBAHUS HAMPaBJIEHBI Ha OLIEHKY COCTOSHUS
340pOBBA Oy/yIIero pebeHKa U MO3BOJISIOT elle Z10
€ro POXKJIEHUS OCYIECTBUTH MEAUIIUHCKYE BMEIIIa-
TeJIbCTBA, COAEeNCTBYIONINE YAYUIIeHUIO WIN JaKe
BOCCTAHOBJIEHUIO €T'0 3ZI0POBbS IPU POXKIEHUU.
K mozio6HOT0 poZia MEUITUHCKUM BMeIaTeTbCTBaM
OTHOCATCS, B YaCTHOCTH, deTasbHasa Tepanus U de-
TaJIbHAS XUPYPTrHUA.

8 QepepanbHblit 3akoH oT 05.07.1996 N2 86-03 (pea. ot 02.07.2021) «0 rocynapcTBeHHOM perynmposaHum B obnacTm
FeHHO-MHXeHepHOM aeatesbHocTu» // C3 PO. 1996. N2 28. CT. 3348.
? @epepanbHblit 3akoH oT 23.06.2016 N2 180-D3 (pep. ot 11.06.2021) «0 6roMeAMUMHCKUX KNETOUHBIX NpoayKTax» //

C3 P®. 2016. N2 26 (u. 1). CT. 3849.

2 Mpwukas Munzgpaea Poccuu o1 31.07.2020 N2 803+ «O nopsifke UCNONb30BaHUS BCMOMOraTebHbIX PenpoayKTUBHbIX
TEXHOJOr WA, NPOTUBOMOKA3aHUAX U OrpaHUYEHMAX K UX MPUMeHeHuIo» (3aperncTpuposaHo B Muniocte Poccum 19.10.2020

N2 60457) // URL: http://www.pravo.gov.ru, 19.10.2020.

2! borpaHosa E. E., ManeuHa M. H., KceHogoHToBa []. C. OTAENbHble NpobneMbl 3aLiMThl MpaB rpaxaaH Npu MCnosb30BaHum
reHOMHbIX TexHonorui // Lex russica. 2020. N2 5. C. 129—142.
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OPUANYECKAA HAYKA BE3 I'PAHUL

PEI'IpO}.'I,YKTMBHbIE fpaBa rpa>xaaH B MPpaBoOBbIX CUCTEMAX Poccun u Kutas

Taxk, B mynkTe 1 nucbMa Munszpasa Poccun ot
26.11.2014 N° 15-4/10/2-8913 ykasaHo, 4TO IIpA
BBISIBJIEHUU BPOJKJEHHBIX aHOMaJIUN VI APYTUX
MATOJIOTUYECKUX COCTOSHUMN TUI0ZA [IPH YIBTPa3By-
KOBO INarHOCTHKE CJIEAyeT BO3ZEPKUBATHCA OT
KOHKDETHBIX IIPOTHO30B, MOCKOJIbKY Bpady yJbT-
Pa3BYKOBOU IMarHOCTUKY HE BCET/Ia U3BECTHBI BO3-
MOXXHOCTH beTanbHOM ¥ HEOHATAJIbHON XUPYPIUH,
peabumranyu>’. To ecTb MeMI[UHCKME BMeIlaTe lb-
CTBA, OCYIIECTBISAEMbIE B OTHOLIEHUH TUI0/Ia, MOTYT
YIYy4IIUTB COCTOSTHUE 3J0POBbs OyAy1iero pebeHKa.
Kak oTMeuaeTcss aBTOpaMu MCCIIeZl0BaHus, TIOCBSA-
I[EHHOTO MeJJVI[UHE TUI0/Ia, XMPYPTHst II0Za — YHKe
peasbHOCTB,

CoBpeMEeHHbIE METOABI BHYTPUYTPOGHOM KOP-
DEKIIMH CIIOCOOHBI U3MEHUTD ECTECTBEHHOE TEYEHUE
3a60JieBaHus, MO3TOMY B Poccu Xupyprudeckas
KOPPEKIIUA Ha aHTEHATAIbHOM 3Tare MPOBOAUTCS Ha
PETY/IAPHOM OCHOBE. B CBA3M € 9TUM B HOMEHKJIATYPY
MEJMIIUHCKUX yCIyT pUuKazoM Munszapasa Poccun
oT 24.09.2020 N2 10108** BK/IIOUEHBI TaKue Me/IH-
[IMHCKYE BMEIIaTeNbCTBa, KaK deTaibHas XUpyprus,
BHYTPUYTPOGHOE MepeTuBaHKe KPOBH ILIOAY, GaJ-
JIOHHAst TAMITOHA/Ia TPaxXeu Mpu AuadpparMaibHON
IphDKe y IwIoza u Ap.”* Bosee TOro, COBpeMeHHBII
YPOBEHb Pa3BUTHUSA HAYKH U TEXHUKU TI03BOJIAET OCY-
I[ECTBUTh BMEIIATENbCTBO B PENPOAYKTUBHBIHN Ma-
Tepyras POAUTENEH C IIENbIO YIydIIEHNs COCTOAHUA
3/10pOBBS OyZyIero pebeHKa.

Takum 06pa3oM, 06IIeCTBEHHbIE OTHOIIEHUS,
CBSAA3aHHBIE C OXPAHOM 3/[0POBbS JIUIIA, BOSHUKAIOT
3a/10JITO /10 €TO POXKAEHUS, ¥ TPAKIAHCKOE MIPABO,
HOPMBI KOTOPOTO HallpaB/IeHbl Ha OXPaHy HEMaTepy-
aJIbHBIX G71aT, He MOYKET UTHOPUPOBATh U3MEHEHNS,
MIPOUCXOAAIIME B OOIIECTBEHHBIX OTHOIIEHHUSAX, CO-
CTaBJIAIOIIMX €0 TIPEJIMET.

Bo BceM MUpe HabII0AaeTcs pacuIipeHye 3alUThl
3/I0POBbS YEIOBEKA HA PAHHUE CTA/IUU €r0 Pa3BUTHA,
a TakKe Ha MEPOIPUATHUA, IPE/IIECTBYIOIINE €0
3a4aTHio. B 4aCTHOCTH, IPABOBbIE AKTHI MHOTHX 3a-

PYOEKHBIX IIPaBOIOPAAKOB B chepe UCKYCCTBEHHOU
PeIpoAyKIINY YesoBeka IIpefycMaTpUBAaloT B Kade-
cTBe 6a30BOr0 IMPAaBOBOI'0O MIPUHIINIA ObeclieyeHre
WHTepecoB Oyzyero pebeHka, 1 B IEPBYIO OUYepeb
HMHTepeca, CBA3aHHOTO C COXpaHEeHHEM €ero 3/[0POBbA.
Tak, AKT 0 BClOMOraTeJIbHON pelpOAyKIINY Yeso-
Beka oT 29.03.2002%° KaHasl mpelycMaTpUBAET,
YTO IIPU UCIOJIb30BAHNUU BCIIOMOTaTeIbHBIX PEeIpo-
AYKTUBHBIX TEXHOJIOTUN IPUOPUTETHOE BHUMAaHNe
ZIOJDKHO YZAEJATHCS 3/[0POBBIO U 0JIaromoIyduio Je-
Tell, KOTOPHIE ZI0/DKHBL OBITh POXKIEHBI B pe3yabTaTe
UX IpUMeHeHUs.

CrneznyeT OTMETUTb, UTO POCCUMCKOE 3aKOHOZa-
TEJBCTBO TaKXKe 06eCreYrBaeT IPaBOBYIO OXPAHY
3/0pPOBbA JIWIIA ellle [I0 ero poxkAeHu. B yacTHocTH,
comtacHo mit. 2 11. 6 cT. 43 ezmepanbHOTO 3aKkoHa «O6
obpaleHnH JIeKapCTBEHHBIX CPEZICTB» 3aPelaeTcs
NIpoBeJieHre KINHUYeCKOro UCClIel0BaHusA JeKap-
CTBEHHOTO IIpenapara A MeJULIMHCKOTO IIprMe-
HEHUA ¢ y9acTUeM B KaueCTBe NaleHTOB XeHIIIUH
B Iepuoz 6epeMeHHOCTH. VICK/II0UeHNEe COCTaBIIAIOT
cJIydau, Korzia IpoBOAUTCA KIMHUYEeCKoe UCCIeZoBa-
HYe JIeKapCTBEHHOIo IpelapaTa, IpeAHa3HauyeHHOT0
ZUUTA YKa3aHHBIX XKeHIINH, TPU YCIOBUU IPUHATUS
BceX HEOOXOZAMMBIX Mep IO UCKIIOYEHUIO PUCKA Ha-
HeCeHUs Bpe/ia oAy~ . AHaJIOTnYHble HOPMaTHB-
HbIe TTOJIOKeHUA 3aKperieHsl B . 1 0. 7 cT. 36.1
denepanpHOro 3aKkoHa «O6 OCHOBaX OXPAHBI 3710PO-
BbA rpaxkgaH B Poccutickoit ®egepanyiu», ni. 2 1. 6
cT. 31 ®exmepanbHOro 3aKoHa «O GUOMETUITUHCKUX
KJIETOYHBIX IPOAYKTaX».

IIpukas Munsgpasa Poccuu ot 20.10.2020
N¢ 11301 pAMO yCTaHaBIMBAET IIOPAAOK aHTEHA-
TaJbHON OXpaHH! I1oga. C IIesblo COXpaHeHU A 3[0po-
BbsI HOBOPOXKAEHHOTO UCCIIeZlyeTCsl COCTOAHME IIoAA,
TP HeOOXOAUMOCTH OCYIIECTBIISAETCI BHYTPUYTPOO-
Had XUpypruyeckas KOppeKIIus IIOPOKOB ero pa3Bu-
TUS WK obeclieunBaeTcsa BO3MOXKHOCTh XUPYPIH-
YeCKOoro BMelllaTebCTBA B HEOHATaIbHOM IIepuoze
ITyTeM BbIOOpA TAKTHUKU U MECTa POZOpa3pelIeHus

22 Mucbmo Munsgpasa Poccuu o1 26.11.2014 N2 15-4/10/2-8913 «0 HanpasieHWn pekoMeHAaLmin no npopunakTuke
0TKA30B OT HOBOPOXAEHHbIX» (BMecTe ¢ PekoMeHzaumsaMmu no npodunakTnke 0TKasosB 0T HOBOPOXKAEHHbIX B yupexae-
HWSX POAOBCMNOMOXEHNS, CODNIOAEHMNIO ITUKN U LEOHTONOMNM MEAULIMHCKMMU paboTHMKaMK, 0Ka3blBaloLLMMIK NMOMOLLb
BepeMeHHbIM XeHLLMHAM, POXeHULAM, poauibHULAaM U HoBopoxaeHHbIM) // CTC «KoHcynstaHTInoc.

Koctiokos K. B., lnagkosa K. A., Cakano B. A., LLImakos P. I, Tetpyawsunn H. K., lyc A. . MegnunHa nnopa: o63op nutepa-

Typbl 1 onbIT HauMoHanbHOro MEAULIMHCKOrO UCCIe0BaTeNIbCKOro LLeHTpa akylwepcTBa, MTMHEKON0rUK 1 MepUHaToNormmn

uMeHu akagemuka B. U. Kynakosa // Ooktop.Py. 2019. N2 11 (166). C. 35—43. DOI: 10.31550/1727-2378-2019-166-11-

35-43.

% Tpwukas Munzgpasa Poccun ot 24.09.2020 N2 1010H «O BHeceHWM usMeHeHni B pasgen |l “HoMeHknatypa MegmumHcKux
ycnyr” HOMeHKNaTypbl MeAULMHCKWUX YCNyT, YTBEPXAEHHON npuka3zoM MuHucTepcTBa 3apaBooxpaHeHmns Poccuinckon
®epepauunm ot 13.10.2017 N2 804H» (3aperncTpmpoBaH B Muniocte Poccum 18.12.2020 N¢ 61562) // URL: http://pravo.
gov.ru, 18.12.2020.

% Mpwukas Munsgpasa Poccun o1 13.10.2017 N2 804+ (peg. o1 24.09.2020) «06 yTBEPXKAEHUU HOMEHKATYPLI MEAMULMHCKUX

ycnyr» (3apeructpmposaH B Muniocte Poccun 07.11.2017 N2 48808) // URL: http://www.pravo.gov.ru, 08.11.2017.

Assisted Human Reproduction Act S. C. 2004, c. 2, Assented to 2004-03-29 // URL: https://laws-lois.justice.gc.ca/eng/

acts/A-13.4/page-1.html#h-6052 (naTa obpawenus: 15.01.2022).

77 DepepanbHbli 3aKoH 0T 12.04.2010 N2 61-D3 (pea. ot 11.06.2021) «06 obpalleHun nekapcTBeHHbIX cpeacTs» // C3 PO.
2010. N2 16. CT. 1815.
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6GepeMeHHOM JKeHIWHEI. B ciyyae HaTu4Ius MOPOKOB
PAa3BUTHA IUIO/IA WIN UHBIX COYETAaHHBIX TTOPOKOB,
HECOBMECTUMBIX C KU3HbIO, BBLIOOP MEAUITMHCKOM
OpPTaHU3aLNH JJI POZOPa3PEIIeHUS ONPEAEIETCS C
Y4eTOM HaJIM4YUs B aKYIIEPCKOM CTallIOHAPE OTAese-
HUA (TanaThl) peaHuMaluy U MHTeHCUBHOU Tepanuu
ZUIT HOBOPOXAeHHBIX (1. 13 mpukasza MuH3zapaBa
Poccuu ot 20.10.2020 N2 1130H).

JlaHHBIE HOPDMATHUBHBIE TIOJIOXKEHUSA CBUETEh-
CTBYIOT O TOM, YTO ITPaBOBasi OXpaHa 3/0pPOBbs JIUIIA
OCYIIIECTBJISIETCSA ITyTEM MMPABOBOTO PETYIUPOBAHUS
OTHOIIIEHWH, CKJIAABIBAIOIINXCA ellle 0 POXKAEHUS
pebenxa®.

I'paxkaHCKOe TpaBo, obecreurBaloInee oxXxpaHy
37I0POBbSI TOCPEACTBOM COOCTBEHHBIX ITPABOBBIX
MexaHu3MoB (cT. 150, 1. 59 'K P®), He MOXKeT He
VYUTHIBATh PACIIMPEHUs PABOBOM 3aIUTHI 3[0PO-
BbsI UeJIOBEKA HA CTaZINH, TIPEAIIECTBYIONIEN €0 PO-
XKIEHUIO U ZIaYKe 3a4aTUIo.

B CBSI3U C 3TUM TPaXK/JAaHCKO-TIPAaBOBhIE CIIOCOOH
3aIUTHI 37I0POBBSA JOKHBI IPUMEHATHCA TAKXKE B
CIIyJasix, KOTZa IesTHUE, TTOBJIEKIIEe YMaIeHHE 3710PO-
BbsI JIUI[A, OBLTO COBEPIIIEHO /IO €T0 POXKAEHUA. 3/10-
POBBE Kak HeMaTepruaabHOe 6J1aro TOAIEKUT TPaX-
ZIAHCKO-TIPAaBOBOM 3alllUTe OT AeSTHUH, COBEPIIEHHBIX
KakK IocJie, TaK U 10 POXKAEeHUA IUIa. B mpoTUBHOM
cydae rpaXkJaHCKO-TIpaBoOBas oXpaHa 310pOBbs Oy-
ZleT HeTloJTHOM.

Ec/u OMyCTUMO YMBIIIEHHO TPUYUHUTD BPe/,
3/I0POBbIO 6yAyIIEro pebeHKa, MOAUGUITUPYS €T
TreHOM Ha CTaJuy SMOPUOHANTBHOTO Pa3BUTHA, U U3-
6eaTh OTBETCTBEHHOCTHU 33 IPUYMHEHHBIH Bpes
mepe/ pOAUBIINMCA pe6eHKOM-UHBATHUIOM CChLTKOM
Ha TO, YTO B MOMEHT COBEPIIEHHUS BPEIOHOCHOTO Jie-
STHUSA SMOPUOH OBUT He TPaBOCYO'bEKTHHIM, TOBOPUTh
06 oxpaHe 3710pOBbS HOpMaMU IPaXKJAaHCKOTO ITpaBa
He MPUXOAUTCA.

CuTyanus, Ipu KOTOpPOii pe6eHOK, POXKIEHHBIH
C TIATOJIOTHEM, BBI3BAHHOMN MOBEJAEHUEM /IPYTOTO
Jua, HeceT Ha cebe 6peMs HeOIarONPUATHBIX TTO-
CJIEZICTBUM, CBI3aHHBIX C IIOBPEX/EHUEM €TI0 37/I0P0-
BbA, 'py0b0 HapyIIaeT IPUHITUIT CIIPAaBEAJTUBOCTH.
Bepxosusiii Cyz Kanazp! B eie Montreal Tramways
Co. v. Léveillé”” ormeTw, 4TO, €C/IU TIPaBO Ha UCK He
6yzeT Mpu3HaHO 3a pebeHKOM, OH OYZIeT BHIHYKIEeH
6e3 KaKOH-TM60 BUHBI CO CBOEH CTOPOHBI UATH 10
JKU3HU, Hecs Ha cebe TievaTh BUHBI IPYTOTO JIUIA U

pobneMbl OTBETCTBEHHOCTY 33 BPEL, MPUYMHEHHIIi 310POBbID

rPpaxaaHuHa NpUMEHEHNEM CUCTEM PEAKTUPOBAHUA TEHOMA KIIETOK 3ap0/bILIEBOU JIUHIM

Hecst Ha ce6e OUeHb TsKenoe 6peMst HEMOIIH U Hey-
106CTB 6€3 KaKoH-T160 KOMIIEHCAINH 32 JTO.

JleficTBUTENIbHO, B MOMEHT COBEPIIIeHUsI BPeJO-
HOCHOTO ZieticTBUsI 9MOpUoH (I107) He o6azaeT
paBOCy6hEKTHOCTHIO, HO BeZlb He IUI0Z TpebyeT BO3-
MellleHUs BpeZia, IPUYUHEHHOTO er0 3ZI0POBbIO, U HE
GepeMeHHas )KeHIIIMHA B UHTEpecax mioza. Boame-
I[eHUs BpeZia TpeOyeT U0, POXK/EHHOE C TaTOIOTH-
SIMH, BBI3BaHHBIMU JIEMCTBUSMH MHOTO Jinifa. Takoe
JIUIT0 06saZiaeT mpaBoCy O LEKTHOCTHIO, EMY TPHUHA/-
JieXxaT HeMaTepuasbHble 6y1ara U Omocpeayolre
WX PUHA/JIEIKHOCTD JINYHbIE HEUMYIIECTBEHHbBIE
mpaBa. [IpebsaBIIsasa JeMUKTHBIN UCK, OHO TpebyeT
3alUTEl HEMATEPUATbHBIX 6J1aT U JIMYHBIX HEUMYII[Ee-
CTBEHHBIX [TPaB, IPUHAIEXKAIINX €My KaK CyOBEKTY
rpakaaHcKoro mpasa. PakT TOro, YTO BPeZAOHOCHBIE
AelicTBYS OBUTH COBEPIIEHEI ellle [0 er0 POXKAEHUS,
He OTMeHsieT TOro $paKTa, YTO UMEHHO UMH ObLT TIPH-
YUHEH Bpe/J 3[0pOBbI0 pebeHka. [IpaBo He MOXKeT
WTHOPUPOBATH SIBJIEHUS €CTECTBEHHOTO MOPSIKA.

Takum 06pa3om, rpaskAaHCKO-TIpaBOBast OXpaHa
3I0pOBbsI TIPEATOIAraeT 3alUTy JaHHOTO HEMAaTePH-
asbHOTO 6J1ara OT AesTHUIA, COBEPIIEHHBIX KaK TIOCIIE,
TaK U ZI0 POXKAEHU JINUI[a, KOTOPOMY OHO ITpUHA/IIe-
JKUT, €CJTU TaKUe JIesTHUSA, YUUThIBAs €CTECTBEHHBIH
¥ OYEBU/HBIN MTOPS/IOK Belllel, 0Ka3bIBalOT HEIlo-
CpeACTBEHHOE BIUSHUE Ha COCTOSTHUE 3/I0POBbS.
CrezoBaTeNbHO, IPYU OBPEXAeHUN S9MOPHOHA,
IJI0/Ia WK COBEPIIEHUN UHBIX AeSTHUH, KOTOPhIE
HEITOCPECTBEHHO BIUSIOT Ha 3ZI0POBbe OYAyLIETO
Juia, 0GbEeKTOM MOCATATENbCTBA IBJISIETCS 3[0POBbE
rpakJaHUHAa.

CrefyeT OTMETHTD, YTO FPakJaHCKOe 3aKOHO/a-
TEJIbCTBO 06eCIeYMBaeT OXpaHy HeMaTepUaIbHbBIX
6J1ar, He IPUHA/JIEKAIINX B MOMEHT [OCATaTETbCTBA
Ha HUX cy6beKTaM rpakIaHCKoro mpaBa. Hekoro-
pBle HeMaTepHuasbHble 6J1ara MoJJIeXaT rpak/jaH-
CKO-TIPAaBOBOI 3alI[UTe, XOTSI OHU YTPATHIH [IPaBo-
BYIO CBfI3b C UX ITpaBoob1agaTeneM. CornacHo ab3. 3
. 2 ct. 150 'K P® B ciiyuadx u B mopszike, KOTOphIe
IpelyCMOTPEHbI 3aKOHOM, HeMaTepuasbHble 6i1ara,
TIpUHA/JIeXKaBIINe YMepIIeMy, MOTYT 3al[UIIaThCsI
ApyrUMHU JuljaMu. Pa3BuBaroiye JaHHYI0 HOPMY
TIOJIOJKEeHUS 3aKpeIUIeHsl B a63. 2 1. 1 ct. 152, . 5
cT. 152.2, a63. 3 1. 2 cT. 1228 TK PO,

B yKa3aHHBIX CIy4asx HeMaTepuaibHble 6ara
KaK 06beKTHI IPAXKAAHCKHUX [TPAB «IIEPEXUBAIOT»

2 CM.: npukas MuHsgpasa Poccum o1 20.10.2020 N2 11301 «06 yTBepxaeHuUM Mopsaka okasaHUs MeLULMHCKOM NOMOLLM
no Npoduio “akylepcTBo U r’MHeKonorma”» (3apeructpmposaH B Muniocte Poccumn 12.11.2020 N@ 60869) // Oduumans-
HbI MHTepHeT-nopTan npasosoi nHdopmauuu. URL: http://pravo.gov.ru, 13.11.2020 ; npukas [JenaptameHTa 34paso-
oxpaHeHus r. Mockebl o1 14.06.2013 N2 600 (pen. ot 12.03.2015) «O coBeplueHCTBOBaHUM OpraH13aL My NpeHaTanbHoM
(nopopmoBoi) anarHocTku HapyweHuit paseuTus niaoga/peberka» (BMecte ¢ MonoxeHneM o kabrHeTe NpeHaTasbHOW
(mopogosoi) guarHocTuku, MopagkoM nposegeHns obcnefoBaHus BepeMeHHbIX C Liefblo NpeHaTanbHoro (opogosoro)
BbIABJIEHWUS HapyLWeHWi pa3sutua nnopa/pebenkal // CMC «KoHcynbtaHTMoCcs.

2 Supreme Court of Canada Montreal Tramways Co. v. Léveillé, [1933] S.C.R. 4561933-05-08 // URL: https://scc-csc.
lexum.com/scc-csc/scc-csc/en/item/8773/index.do (naTta o6paweHus: 16.01.2022).

% TpaxkpaHckuin kogeke Poccunitckoit Pefepaumm (acts vetTsepTas) ot 18.12.2006 N2 230-D3 (pen. ot 11.06.2021) (¢ usm.
v gon., Bctyn. B cuny ¢ 01.08.2021) // C3 P®. 2006. N2 52 (u. 1). CT. 5496.
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OPUANYECKAA HAYKA BE3 I'PAHUL

PEI'IpO}.'I,YKTMBHbIE fpaBa rpa>xaaH B MPpaBoOBbIX CUCTEMAX Poccun u Kutas

B IPa’K/JaHCKO-IIPABOBOM ITI0JI€ CBOETO CYyOHEKTA.
['pakIaHCKO€e 3aKOHOAATETHCTBO MIPSIMO YCTaHaB-
JINUBAET, YTO aBTOPCTBO U MMS aBTOPa OXPAHSIOTCS
6eccpouHo. B CBOIO OUepesib, TAaKOEe HEMAaTepHaJlb-
Hoe 61aro, KaK 3Z0pOBbe, ODKHO HAaUMHATh CBOE
TIPaBOBOE CYIECTBOBaHUE «B OXXUAAHUN» CyOBEKTA
rpakIaHCKOTO TIpaBa BBU/Y €ro 0co60 3HaYNMMOCTH
AJ1s1 GyZy1ero y4acTHUKA UMYLIECTBEHHBIX U JINY-
HBIX HEUMYII[ECTBEHHBIX OTHONIEHU, COCTABIAIOMINX
IpeZIMeT rPakJaHCKO-TIPABOBOTO PEryIMPOBAHMUS.

JlaHHBIH TOZIX0/, HE TIPOTUBOPEUUT CYTH IIPABOBOI
OXpaHbI HeMaTepUaIbHbIX 6J1ar, 3aJI0}KEHHO B OCHO-
BY POCCHICKOTO TPa’KaHCKOTO 3aKOHO/IATEIbCTBA.
Jlyis1 GoJIbliIelt IPaBOBO#L OTIpe/IeJIEHHOCTH B BOTIPOCE
TPaXKAaHCKO-IIPAaBOBO OXPaHbI 3ZI0POBbs JIHIIA 0
€ro POXKJeHUs 11eJ1ecO00pPas3HO 3aKPEUTh COOTBET-
CTBYIOII[E€ TIOJIOXKEHVE B HOPMATHBHOM TIOPSIZIKE.

I'pakJaHCKO-IIPaBOBast OXpaHa 3/[0POBbsI JIMLIA OT
JesTHYH, BIEKYIUX ero yMaleHHe U COBEPIIEHHBIX
[I0 POXK/IEHUs NI, 0O6eclieYuBaeT UHTepeC Oy/y-
1iero pebeHKa B COXpaHEHUH 3[0pOBbs. Bo3HUKaeT
BOIIPOC, BO3MOXKHO JIY CYIIECTBOBAHUE OXPaHIEMOTO
3aKOHOM HMHTepeca B COXpaHEHUHU 3[J0POBbsI B OTCYT-
CTBHE CyObeKTa rPakaHCKOTO MPaBa, IBJISIOIIEroCs
ero obsaziaTeseM.

Ob6nazaTeneM 0603HaYE€HHOTO UHTEPECa BISIETCS
6yayinii pebeHOK, He ABJISIONINICA TPaBOCYyOHEKT-
HBIM C TOYKU 3pEHUS IPakJaHCKOTO 3aKOHOAATe b-
crBa. OfHAKO rpaKAaHCKOe TIPaBo B psifie CIyvaeB
obecrieyrBaeT OXpaHy UHTEPECOB, SABJIAIONIMXC «bec-
CyOBEKTHBIMU».

Bo-TiepBHIX, peUb UET O IPAXKAAHCKO-TIPABOBOM
oxpaHe MHTepeca 3a4aToro, HO ellle He POAUBIIIe-
rocsi pebeHka, B IPUHATUY HaceZcTBa. COrIacHO
ct. 1166 TK P®®! ripu Halmuuu 3a4aToro, HO elle He
POAMBILIETOCS HACTETHUKA Pa3/ies HAaclIe[CTBA MOXKeET
OBITH OCYIIECTBJIEH TOJIBKO TIOCTIE €T0 POXKAEHUS.
To ecTb pa3zes HaclIeACTBa IPUOCTAHABINBAETCS C
1[esIbI0 ObecIeveHus, o CyTH, 6ecCyO'beKTHOTO MH-
Tepeca, T.e. MHTepeca Oyayinero pebeHka, KOTOPHIi
B MOMEHT IIPUOCTAHOBIEHUS pa3/jesia HacleACTBEeH-
HOTO UMYIIIECTBA He SIBJSETCS CyOBEKTOM rpaxkjaH-
CKOTO TIpaBa.

Bo-BTOPBIX, IPakZlaHCKOE 3aKOHOAATETbCTBO
obecrieynBaeT oxpaHy 00OI[eCTBEHHBIX MHTEPECOB.
B yacTHOCTH, 6€3 coTacus rpakJaHuHa MOXKET

OBITH UCIIOIB30BAHO €0 U300pa’keHUe, eCTH TaKOe
HCIIOTb30BAHME OCYILIECTBIIAETCS B O0IIeCTBEHHBIX
nHTepecax (mm. 1 1. 1 ct. 152.1 T'K). K obmiecTBen-
HBIM MHTEpecaM CJIeyeT OTHOCUTb, HAalIpPUMep, I10-
TpeOHOCTH 06ujecmea B 0OHAPYKEHUU U PACKPBITUN
yTPO3bI IEMOKPAaTUYe€CKOMY IIPaBOBOMY TOCyZap-
CTBY U I'PaXIaHCKOMY OOIIIECTBY, 00IIleCTBEHHOMN
6e30IacHOCTH, OKpY»Karollei cpege (ab63. 3 m. 25
noctaHoBneHu: [ienyma BepxosHoro Cyza PO ot
15.06.2010 N 16%). To ecTb HOCUTEJIEM OXPaHse-
MOT0 3aKOHOM 0011IeCTBEHHOT'O MHTEpeca NPU3HAHO
00111eCTBO, He ABJIAIOLIeecs CyOBEKTOM rpaXXJaHCKO-
ro mpasa.

[IpuMeHeHUEe 0603HAYEHHOTO ITOAX0/a K IPaK-
ZIAHCKO-TIPABOBOI OXpaHe 37[0pPOBbs 00ECIIeYUT CH-
CTEMHOCTB [TPABOBOT'O PETYINPOBAHUA OTHOIIEHUH,
CBSI3aHHBIX C OXPAHOM MHTEpeCcoB Oyayiero pebeHka.
JleficTByIOIIee TPaKIAHCKOE 3aKOHOJAaTENbCTBO OX-
paHseT UMYIIeCTBEHHBIN MHTEPeC 3a4aTOro, HO ellle
He poAuBILIerocs pebeHkKa, B IPUHATUY HacJIeCTBa
(cT. 1166 'K P®). BesycioBHO, HEMMYIIeCTBEHHBIHN
HWHTepeC B COXpaHEHUH 37[0POBbS HEPOJUBIIETOCS
pebeHKa, ABIAIOINICT He MeHee, a, BO3MOXXHO, U
6oJiee 3HAUMMBIM, ZIOJKEH TIOAJIEKATDh IPaKJaH-
CKO-TIPaBOBO¥ OXpaHe.

Kpome Toro, cormacto 1. 1 c¢t. 1088 TK PO 3a-
IIUTE MOAJIEKUT UMYIIeCTBEHHBIN UHTepec pebeHKa
B [TOJTyYEHUU COZIEPKAHMUSA OT JIUIIA, )KU3HU KOTOPOTO
OBLT IPUYMHEH BpeJ ellle 0 pOXKAeHUs pebeHKa.
I[IpeacraBiseTcs KpaiiHe HEJIOTMYHO JIUIIUTD Ipa-
BOBO 3aI[UTHI UMYIIIECTBEHHBIN HHTEpeC pebeH-
Ka B BO3MeILIEHUU Bpe/ia, B TOM YKCJIE TIOTyYeHUN
coZiep)KaHUs, B CUTyalllH, KOTZja Bpe/ IPUINHEH
HEIIOCPEJCTBEHHO ero 3J0POBbIO JIeTHUEM, TaKXKe
COBEPILEHHBIM /IO €T0 POXK/EHHUS.

[IpUXOZANUM K BBIBOJY, UTO A€UCTBUE, HAllpaB/Ie€H-
HOe Ha peZaKTUPOBaHME TeHOMa KJIETOK 3apO/bl-
IIeBO¥ JIMHUH YeJI0BeKa, TIOBJIEKIIee BIIOCTIeACTBUN
yMaJieHUe 3ZI0pOBbs peOeHKa, POAUBIIETOCS KUBbBIM,
HO GOJIBHBIM, IBJISIETCS IPOTUBOIIPABHBIM, KaK Ha-
pyualnee 06beKTUBHOE IIPaBO U MocATalollee Ha
oXpaHseMoe 3aKOHOM HeMaTepHualbHoe 671aro (370-
POBBE), a TaK)Ke OXPaHSIEMbIN 3aKOHOM HMHTEPEC B
COXpaHEeHUH 340pOBbs OyAylero pebenka. Buna ge-
JIUKBEHTA, a TaKXKe IPUYNHHO-C/IEICTBEHHASA CBA3b
ZIOJDKHBI yCTaHABIUBATHCA B OOIIEM TTOPSJKE.

3 TpaxgaHckuin kopeke Poccunitckoin ®epepaumn (vacts TpeTbst) oT 26.11.2001 N¢ 146-D3 (peq. ot 18.03.2019) // C3 PO.

2001. N2 49. Cr. 4552.

% TloctaHosneHwe MneHyma BepxosHoro Cyaa PO o1 15.06.2010 N¢ 16 (peq. o1 09.02.2012) "0 npakTuke NpuMeHeHUs cynamu
3akoHa Poccuiickoit Pegepaumn "0 cpeactax maccosoi nHdopmauun” // "Poccuiickas raseta”, N2 132, 18.06.2010
¥ TpaxpaHckuin kogeke Poccuitckon Pepepaumn (yacTb BTopas) ot 26.01.1996 N2 14-03 (c usm.) // C3 PD. 1996. N2 5.

Cr. 410.
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MpobneMbl OTBETCTBEHHOCTY 33 BPEL, MPUYMHEHHIN 310POBbH
rPaXAaHWHa NpUMEHEHRWEM CUCTEM PelaKTUPOBaHHA TeHOMa KNETOK 3ap0zbILLIEBOM MUHMM
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Annomauus. B cmamue uccnedytomest 80npocsl penpodyKmueHblX MexXHO02Ull KaK HA HAYUOHATb-
HOM, MAK U HA MeXOYHAPOOHOM YPOS8He; NO3UMUBHbLe U HezdMmueHble ACneKmbl 0essmelbHOCmU 8
danHoll chepe. Paccmampugaromcest pasiuuHsle 02paHudeHus 8 paccmampusaemoti cdepe (Hanpumep,
8bL60p nosa), fakmopbsl, 8aUAIOULE HA KAUECTB0, YPOBeHb 300DP08bSL U NPOJOANCUMENLHOCTb HCUSHUL
uesnogexda. Ommeuaemcst 603MONCHOCMb peKOHPUYpayUU MPAOULUOHHBIX POOCTBEHHBLX NO3ULULL 8
X00e 6UOMexHONI02UUECKL ONOCPe008AHH020 demopoXcOeHUs. [Ipednazaromes 803MOdCHbLE, C MOUKU
3peHUs asmopa, pelleHlst, 8 MOM UlCIe 3aKOHO0ame b Hble, CNOCOOHble MPAHCcHOpMUPO8AMb paC-
CMAMpuBaemMyIo Cunyayulo 8 NO3UMUBHYH CMOPOHY.

Kantoueevle cnosa: nemansvHocms, nandemuss COVID-19, natocsbl U MUHYCbL 8CNOMO2AMENbHBLX
PenpooyKmusHblX MexHOoI02Ull, penpodyKmueHble Npasda, penpodyKmueHoe 300p08be, IKCMpa-
KOpnopanbHoe on1000maopeHUe, Cyppo2amuoe MamepuHcmeo, npasa u 06s13aHHocmu 8 cepe
penpodyKmu8BHbLX MeXHON02ULL, UCKYCCMBeHHA UHCEMUHAYUSL, OOHOPCMEB0 3IMOPUOHO8, 00UUMO8,
cnepmbl, xemuuHe (pacceveHue 060104UKU IMOPUOHA), BHYMPUNNA3MEHHAS UHBeKUUs cnepmbl (MKCH,
HUMCH), nonyueHue cnepmamo3zoudog 051 MKCH, kpuokoHcepsayus aMOpuoHos, 2amem, nepeHoc
ambpuoHos, epauebHas maiiua.

Abstract. The article examines the issues of reproductive technologies, both at the national and inter-
national level; positive and negative aspects of activities in this area. Various limitations in the field
under consideration (for example, the choice of gender), factors affecting the quality, level of health
and life expectancy of a person are considered. The possibility of reconfiguration of traditional kinship
position sin the course of biotechnological lymediated childbearing is noted. From the authors’ point
of view, possible solutions are proposed, including legislative ones that can transform the situation
under consideration in a positive way.

Keywords: mortality, COVID-19 pandemic, pros and cons of assisted reproductive technologies, repro-
ductive rights, reproductive health, in vitro fertilization, surrogate motherhood, rights and obligations
in the field of reproductive technologies, artificial insemination, donation of embryos, oocytes, sperm,
hatching (dissection of the embryo shell), intraplasmic sperm injection (ICSI, IMSI), obtaining sper-
mzoids for ICSI, cryopreservation of embryos, gametes, embryo transfer, medical secrecy.
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}KI/IBHL 1 3JJ0pPOBbe YeJIoBeKa, UX rapaHTUpOBa-
HUe ABJISI0TCA BBICIIEH 11eb0, TPaKTU4eCcKOn
3a/ia4eil 1060r0 IUBIIM30BAHHOTO, IEMOKpaTHYe-
CKOT'O TOCYZIapCTBa, BCEX MHCTUTYTOB OOIIeCcTBa U
rocyzapcTBa. B ;JaHHOM KOHTeKCTe 3HayKlMa pojb
CHCTeMBI 3/[paBOOXpaHeHNs, KOTOpas He TOJIbKO IIPU-
3BaHa JIEYUTH YeIOBEKA, YTOOBI 00eCIIeYnTh Ha3BaH-
HBIEe IIeHHOCTH, HO, II0 BO3MOXXHOCTH, B IIEPBYIO OUe-
peab 3aHUMAaThCs NPOPIIAKTUKOM U obecriedeHreM
370pOBOro 06pa3a KU3HU, YTO 3aBUCHT HE TOJIBKO OT
mpodeccroHaNTbHOTO YPOBHSA PaGOTHUKOB CUCTEMBI
3paBOOXpaHEHUsA, X 00ECIIEYEHHOCTY COBPEMEH-
HBIM MEAUITUHCKUM 000pyZioBaHrEeM, GbapMaleBTH-
YyecKo cocTasisoueil u ap.

CoracHo gaHHbIM BO3, MeZuIHCcKoe obecrie-
4YeHue cocTapysaeT Beero aumb 10—15 % ¢axTopos,
BJIUAIONIVX Ha KauyeCcTBO, YPOBEHb 3ZI0POBbs U IIPO-
ZJOJDKUTEIbHOCTD XXU3HU YeJI0BeKa; FeHeTuYecKue
daxTopsl coctapstor Takke 10—15 %; cocTosiHUE
oKpyxaromiei cpegpl — 20—25 %); ycmoBus u 06pa3
XU3HU Jrogel — 50—55 %.

CuTtyanusa B Mupe (B ToMm uyucie u B Poccuu, u
B Besapycu) B yCcI0BUAX NaHAEMUU CTPEMUTENBHO
yXyzauwiack. Yucio nocTpafZaBlinuX OT IaHAEMUN
COVID-19 Ha 29.05.2022 B Mupe cocTaBwio 529 MIH
YyeJIoBeK, C JIeTaJbHbIM UCX0/I0M — 6,29 MJTH YeJIOBEK
(mpuueM, TonbKo B CIIIA ymepso 1 MJIH 4esloBekK; B
Bbpaswunuu — okono 0,7 miH; B UHAnM — cBoie 0,5
MiH). [ToMyUMO 3TOTO, BepXHUe CTPOYKHU JAaHHBIX O
CMEPTHOCTH BO3IVIaBWIH 60JIE3HU CUCTEMBI KPOBO-
obpaieHnsa 1 HOBOoO6pa3oBaHUs. B yacTHOCTH, B
Benapycu 3a 2020 1. (6osiee HOBbIE JaHHBIE OTCYT-
CTBYIOT) Bcero ymepiio 46 702 yesioBek; 1o 601e3HAM
CHCTeMbI KPOBOOOPAIIEeHU ¥ HOBOOOPA30BAHUAM,
COOTBETCTBEHHO, 23 136 u 12 458 yenoBek (TOr-
Aa xkak or COVID-19 3a Bech I1epuo/, NaHAEeMUU U3
983 Thic. 3a60eBIIMX yMepJIo 6 978 yenoBek)'.

B 9THX yCIOBUAX, KOTZA 10/ yTpo30ii obecreye-
HUA AeMorpaduieckoil U, B KOHEYHOM CYETe, Ha-
LIMOHAIBHOM 6€30I1aCHOCTH T'OCYAAPCTB, IOCTATOYHO
OCTPO BHIXOZSAT Ha MepPBbIii IJIaH BOMIPOCHI, CBA3aH-
HBIE C pOXKZeHreM. V1 MBI ITosIydaeM Maccy mpobiem,
CBSI3aHHBIX C 3aYaTHeM, BhIHAIIUBaHUEM U pOX/e-
HHEM B CBA3U C HEMaJIbIM KOJUYECTBOM KEHIUH U
MY>KYUH, He CTIOCOOHBIX € 3TOMY 6e3 MeAUIIMHCKOH
IIOMOITIH.

CerozHs 6ecIuiofivie — 3TO cepbe3Has MeAUIH-
cKasi, ceMelHasa U colraabHO-ZeMorpadudeckast
mpobsieMa, Tak Kak BO MHOTHX CTpaHaX CyIeCTByeT
TeHJeHIINA K YBeJINYEeHUIO YUCIeHHOCTH Tap, CTOM-
KHYBIIUXCS ¢ Hel. OTHOCUTENBHO 3P PEKTUBHBIM
Cr1oco60M peleHus BOIIPOoca ABJISAETCS IPUMeHEeHNe
BCIIOMOTaTeJIbHBIX PENPOAYKTUBHBIX TEXHOJIOTUHN
(BPT). B Mupe B pelpOAyKTUBHBIX LIeJIAX UCIIONb3Y-
I0TCSL 9KCTPaKopIIopaIbHOe OIUIofoTBOpeHue (9KO),
HCKYCCTBEHHAs MHCEMUHAIV, JOHOPCTBO SMOPUO-
HOB, OOLIUTOB, CIIEPMBI, XETYHUHT (paccedyeHue 060-

BbICOKOTEXHONOrMYHbIE MEAMLMHCKME YCNYrn: HaMOHaNbHbIE N MEXAYHAPOAHbIE aCMNEKThI

JIOUKY SMOpHOHA), BHyTPUIUIa3MeHHAas! MHbeKIUA
crepmbl (MKCH, IMCU), nosiyueHne criepMaTo30-
ngoB ana UKCH, kprokoHcepBalys SMOPHUOHOB,
raMerT, IepeHoC SMOPUOHOB, CyppOTaTHOE MaTe-
PUHCTBO.

B 2015 r. B Betuko6puTaHuy ObUIa JIeraan3oBaHa
WHHOBALIMOHHAA METOAUKA POXKAEHUA OT TPEX POAU-
TeJjiel ¢ UCII0/Ib30BaHNeM OHOIOTHYECKUX MaTepra-
JIOB TeHEeTUYECKUX pOoJuTesel U KeHI[UHEl — JOHOPa
MUTOXOHZIpUH. BeyTcsa Hay4HbIe pa3pabOTKH B Ta-
KUX MEPCIIEKTUBHBIX HANIPABIEHUAX PEIPOAYKTUB-
HOM OMOMEZNIINHBI, KaK CO3/IJaH1e UCKYCCTBEHHBIX
MAaTKU U CIIEPMHI.

BMecTe ¢ TeM, IOMHUMO OY€BUAHBIX BHITO/, CBA-
3aHHBIX C BO3MOXXHOCTBIO TIPEO/I0IeHNs OeCIUIoaus
U JIOCTVKEHUA IIPOKPeaTHUBHEIX Ilesiel MallleHTOoB,
a Tak)Ke yIy4dlIeHUs JeMorpadpuiecKkoil cuTyamnuu,
BHe/J[peHVE YKa3aHHBIX CIIOCOOOB UCKYCCTBEHHOTO
BOCIIPOM3BO/CTBA Y€JIOBEKA B IPAKTUKY COIIPIDKEHO
C PSAZIOM COIIMA/IbHO-3TUYECKUX ITPobIeM. BaxKHBIMU
Cpe[y HUX ABJIAITCA BOIIPOCH LIEHHOCTU YeIoBeyYe-
CKOH YKM3HU U JOCTOUHCTBA, PeNPOSYKTHUBHBIX IIPaB
1 cBOOOZ, dKCIUTyaTalluy ¥ AUCKPUMUHAIINH, HEpa-
BEHCTBA B JOCTYIIE K STUM MEeAULIMHCKUM YCIyTaM.

BPT BkiIIOYeHHI B chepy ceMeHHON KU3HU U
3aTparuBaloT PA3JIMYHbIE ACIIEKTH Opaka U CyIpy-
JKeCTBa, JeTCKO-POJUTENbCKUX OTHOIIeHUI. OHU
CIIOCOOHBI TPaHCPOPMHUPOBATH COLIUATBHBIE U MEXK-
JINYHOCTHBIE CBSA3H, ITIOPOXKasd HOBBlE KOHQUTypa-
uuu pofcTsa. Ha aHHBIN MOMEHT BO3MOXKHasA pe-
KOHGQUTYpaus TPaJUIOHHBIX POJCTBEHHBIX I103U-
IIUH B X0Ze 6MOTEXHOIOTUYECKH OTIOCPEZOBAHHOTO
AeTOPOXKAEHUA ABJIAETCA PE3YILTATOM BKIIOYEHUA
ZIOTIOJIHUTE/IbHBIX YYaCTHUKOB B IIPOLECC 3a4aTus,
6epeMeHHOCTH U POJIOB, BOSHUKHOBEHUSA HOBBIX
poauTenbckux posei. Crienvpuka yKa3aHHBIX IIpe-
06pa30oBaHMII CBI3aHa C TEM, YTO OHU OXBATHIBAIOT
COLIMAIbHOE, TeHETUYECKOE M OMOJIOTHUYECKOe H3-
MepeHUd.

YueHble K IIEPEYHIO PENIPOAYKTUBHELIX IIPAB Ye-
JIOBEKA MPUYUCIAIOT IIPAaBO pellaTh BOIPOCH O KO-
JIN4ecTBe ZieTell, 0 BpeMeHHU UX POXKAEeHU:A, IPaBo
Ha penpoAYKTUBHOE 3J0pOBbE. BOCIOIb30BaTHCSA
IepeYrCcIeHHBIMYA BO3MOXHOCTAMY BPT MoryT jroau
He BO BCeX CTpaHax. M gaxe TaMm, r7je 5TU TEXHOJIOTUU
paspellleHbl, UMEITCA OrPaHUYEeHUA, CBA3aHHBIE C
BO3pacTOM, HaJIMYMEM WIN OTCYTCTBUEM 3ab0sIeBa-
HUH; ollpeZie/ieHHble IPOolle/lyphl T03BOJIEHBI JUIITh
ONWHOKVM KEHINVHAM, HO He OAUHOKUM MY>KUMHaM,
paspelleHsl JINIIb CYNIPYKECKUM IIapaM; CyILeCTBYeT
pasHas cTeleHb CBOOO/BI IPY IIPUHATHY PELIeHUs
o cyzAbbe pebeHKa, pPOXKAEHHOTO CyppOTraTHOM MaTe-
PBIO; ITO-PA3HOMY PelIaeTcst BOIpocC 06 oIuiaTe.

B psze cTpaH pa3Hully B TpeboBaHuAX Kk BPT
MEeAUIINHCKNE YUYPEXKAEeHUs UCIIONb3YIOT B CBOUX
nHTepecax. Hampumep, B CeBepHOI YacTU OCTpoOBa
Kunp npu ucnons3osanuu BPT nipesocrasiasgerca

' BO03. URL: https://www.euro.who.int/ru/countries/belarus (nata o6pawenus: 29.05 2022).
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PEI'IpO}.'I,YKTMBHbIE fpaBa rpa>xaaH B MPpaBoOBbIX CUCTEMAX Poccun u Kutas

BO3MOXXHOCTb BBIOpATh 1101 pebeHKa. [10aToMy MHO-
rve CyTpyXecKue Maphl M3 pa3HbIX CTPaH OTIIPaBIId-
I0TCSA TY/Q, T/ie T03BOJIAETC POAUTEISAM BHIOPATH TIOJ
cBoero pebeHKa IIpy UCIO0Ab30BaHuu BPT?,

C BommpocaMu UCIIO/Ib30BaHUSA BO3MOKHOCTelt BPT
CBsI3aHBI TPOOJIEMBI PeAKTUPOBAHNA SMOPHOHA Ye-
JIOBEKa, CONpsKeHHbIe C PUCKaMU He TOJIbKO MeJHU-
LIMHCKOT'0, HO TaK)Ke 3STUYECKOT'0 U IPABOBOTr'0 XapaK-
Tepa. CleayeT OTMETUTb, YTO CYLIECTBYET GOIBUION
pa3bpoc MHEHUI OTHOCUTENBHO TPUMEHEHHU Ha
IIpaKTHKe FreHeTUYeCKUX TeXHOIOTMi B OTHOIIEHUH
YyeJIoBeKa — OT aDCOMIOTHOTO OTPULIAHUS /10 TIOJTHON
noafepxku. Xo LI3aHbkyit (KUTalCKUM yUeHBbIi) OT-
pefaKTHPOBaJ TeHOM SMOPHOHA YesloBeKa U JOOMIICs
POXXZeHHUs IIEPBEIX B MUPe reHeTUIeCcKH MoauU-
[[MPOBAHHBIX ZIETEl, YTO /IO CUX MOP 00CYy:KAaeTcs B
Hay4YHBIX KpyTrax. Paz y4eHbIX KpUTUYeCKU OTO3Ba-
JIUCh 00 3TOM dKCIIEpPUMEHTE. YUeHbIe CIIPaBEeINBO
OTMEeYaroT, YTO CYyIecTByeT PUCK TOTO, YTO ITOIIBITKU
HCIIPaBUTh TeHEeTUYECKHUH KOZ HepOoAUBIIerocs pe-
6eHKa MOTYT IIPUHECTH OOJIbIlE BpeJa, YeM ITOJIb3HL.

3BYYUT NIpeAJIOXKeHUe 110 BBeeHUIO [VIo0aib-
HOT'0 MOPAaTOPHS HA peJaKTUPOBaHMe SMOpHUOHa
yeynoBeKa. [IpescTaBiseTcs, YTO HeOOXOAUMBI IITH-
POKOe 06CyKZieHre U BRIPAO0OTKA MEX/IYHAPOAHBIX
cra”HgaproB npuMeHeHusa BPT. Cranzapt moxet
OBITH pa3paboTaH KaK Ha MaTepUaJlbHBIE IPEIMe-
THI (IPOAYKIIMIO, STAJIOHBI, 00pa3IIbl BEIIECTB), TaK
Y Ha HOPMBI, IpaBUJIa, KPUTEPUH, TPeOOBAHUSA B
pasnu4HbIX chepax’.

Jasnee ciefoBaso OB IPUHATH MEXAYHAPOZ-
HO-IIpaBOBBIE aKThl, HalIpaBJeHHbIE Ha 3aIIUTY OT
KPUMUWHAIBHBIX puckoB BPT, a Takxke chopmupo-
BaTb Ha IepMaHeHTHO! OCHOBe Ha HallOHAJIbHOM 1
MeXIyHapOZHOM YPOBHSX paboTy 10 MOHUTOPHHTY,
Hay4YHOMY IIPOrHO3UPOBAHUIO PUCKOB, YI'PO3 BO3-
MO>KHOTO IIPECTYITHOTO IPUMeHEeHU JOCTIKEHNH
MeANLINHCKON HayK! U TeXHUKHU C I]eIbI0 IIPeBeH-
uu. OT HayYHOTO MUPOBOT'O COOOIIECTBA MHOTOE
3aBucuT. OTCYyTCTBUE JO/LKHOTO IIPABOBOI'O PErYIN-
poBanuA B chepe npuMeHenys BPT, MexzyHapozHO-
I'0 HAyYHOI'O KOHTPOJIA IIPOBOLIUPYET COBEPILIEHUE
NpaBOHApYLIEHWH B 3ToM cdepe’.

Tak, B OTHOIIIEHNHU yIpeAuTenel KOMIIaHUY, IIpe-
JOCTaBJIAIONINX MEJUIIUHCKIE YCIYTH, CBA3aHHBIE C

BPT, B 2020 r. CneactBeHHbIN KoMmuTeT PO (CK PO)
BO30YZMI yToMIoBHOE Z1efio 110 cT. 127.1 «ToproBia
goabMu» YK PO. [To JaHHBIM CJIe/ICTBUSA, B KWIOH
KBapTUpe ObUTN 0O0HAPYKEHBI IATEPO HOBOPOXKAEH-
HBIX MJIaZIEHIIEB; IETH OBUTH POXKAEHBI POCCUSHKAMU
Autd rpakzaH Kurad, Kkyza ux He CMOIVIU lepernpa-
BUTD M3-3a 3aKPHITHA IPAHUIL] B CBA3U C IIAHAEMUEIT".
C 11e/1p10 yCTpaHeHUsT KOHQIUKTOB U KpUMUHAJIBHO-
ro npuMeHeHus B cdepe ucronp3oBanus BPT, 6e3yc-
JIOBHO, Ba>KHO COBEPIIEHCTBOBaHWE 3aKOHOaTeb-
CTBA, pPeryJIUpPYIOIIero AaHHyIo chepy.

BBICOKMII JIaATEHTHBIHN YPOBEHb 3JI0yTIOTPeOIEHIH,
B TOM YHCJIE IPECTYITHOTO XapaKTepa, B chepe uc-
nosnb3oBaHuA BPT 1o6aBiisieT apryMeHTHl IPOTHBHU-
KaM IpUMeHeHUs 3TUX TEXHOJOTUHN, KOTOphIe CTpe-
MSTCSI OTPAHUYUTD, @ TIOPOM U 3aIIPETUTDh UX ITOTHO-
CThIO, UTO, CYUTAEM, TTATYOHO CKAKETCA Ha Pa3BUTHUU
HayKu. BaxkHasi posib B 3atute BPT oT HeobAyMaHHbBIX
HaTNaZIoK /I0JKHA OTBOZAIUTHCSA HAyKe, B OCOOEHHOCTH
HayKe KpUMUHAJIHUCTUKHU, CTTOCOOHOI BEIpaboTaTh
MepHl 10 ITpeAyIIpeKAeHUI0 TPeCcTyIUIEHUH B 3TOM
cdepe, cO31aHNIO METOAVK paccieZ0BaHUA IIPeCTy-
IJIEHUH, COBepIIIaeMbIX B 9TOM 06J1acTU, BHIPabOTKe
3pPEeKTUBHBIX TEXHUYECKUX, TAKTUYECKUX U METO-
AUYeCcKUX peKoOMeHalui 1o npoBepKe 3HaUMMOU ¢
KPUMMHATUCTUYECKUX TO3UIUI MHPopMamu®,

[Iponecc KOppeKTUPOBKU IIPABOBOT'O PETYINUPO-
BaHUA OTCTAET OT PA3BUTHUA MEAUIIMHCKUX TEXHO-
JIOTHii. BOmpock! 0 I0MyCTUMOCTH U TIpefiesiaX BMe-
IaTeabCTBA B CYITHOCTh YeJI0BeYeCKOro UHAWBU/A,
KakK OTMevaeTcA B INTepaType, CTaBAT IIPaBo Nepes,
BecbMa CJIOXKHOM AWIEMMOM: ¢ OfHOY CTOPOHBI, 3TO
6e3yCcIOBHASA T10/Ib3a U TIEPCIIEKTUBHOCTD MOJ0OHBIX
WCCIeIOBaHUM, ¢ IPYTOM — UX cephe3Has obie-
CTBEHHas OIaCHOCTh .

Kax ormeuarot P. B. Kpasuos u E. 1. Kapasaesa,
MpUMeHeHVe TO3UTUBHOTO MToTeHIInana bruoMeu-
LMHCKUX TEXHOJIOTUM MOXeT ITOCTaBUTh 110/, COMHe-
Hue cobIo/ieHue TIPaB Ye/loBeKa, a TaKKe TPUBECTH
K HUBEJIVMPOBaHUIO NHCTUTYTa CEMbU, IPEAOCTaBIAA
BO3MOXXHOCTb 3aMeHBI YacTel KJIeTOK s pOXKAeHU
pebeHKa ¢ TpuMeHeHHeM TeHeTUIeCKOTO MaTepraa
Tpex Jui’.

MeskIyHapOJAHbIN KOMUTET 110 GUO3TUKE, 0CO3-
HaBas BaXKHOCTb ¥ HEOOPaTUMOCTh IIpoIlecca pa3Bu-

2 Kefalas A. Chypre. lileou on peutchoisir le sexe de son future bébe // Le Figaro. 2019. 2 juil. P. 16.
8 Cranpapt // Bonblwoit sHumknoneaunyeckuin cnosapb. 2000 // URL: https://dic.academic.ru/dic.nsf/enc3p/280258#sel=5

(naTa obpauenus: 10.05.2022).

4 Kpyunuuna H. B. Opupanyeckas 0TBeTCTBEHHOCTb 3a 3/10ynoTpebneHns u npecTynieHus B chepe UCKYCCTBEHHOW penpo-
aykumm yenoseka // Lex russica. 2019. N2 6 (151). C. 48—51.
5 Cupoposa 3. CK packpbin nofpo6HOCTM fena 0 TOproeie AeTbMU, N0 KOTOPOMY 3aaepxanu soceMb yenosek // URL: https://

life.ru/p/1334828 (nata obpawerus: 10.05.2021).
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TUA OMOMEMITMHCKUX TEXHOJIOTHH, 4 anpesist 1997 T.
nipuHAT KoHgeHyuo 0 3awyume npas u 00CmMouHcmasda
yesn08eKa 8 c8s3U ¢ npuMeHeHUeM docmudceHUll 6uo-
no2uu u meduyuHst’. Inasa IV ganHoM KoHBeHIMM
MOCBAIleHa BOIpOcaM TeHoMa 4eyioBeka. B cratee 11
«3ampeT Ha AVMCKPUMUHAIIIO» YCTAHOBJIEHO, YTO JII0-
6as ¢opma AUCKPUMUHALIMY B OTHOLIEHUH JIULIA TI0
[IPU3HAKY ero reHeTUIeCKOT'0 Hac/Ie Ay 3alpeniaeT-
ca. BMemarenbCcTBO B reHOM 4esloBeKa, HallpaBJieH-
HOe€ Ha ero MOAUGMUKAIIHIO, MOXKET OBITh OCYIIECTBIIE-
HO JINIIB B TPOQIIAKTUYECKUX, AUATHOCTUIECKUX
YT TepaleBTUYeCKUX LeJIsIX ¥ TOIBKO IIPU YCJIOBHH,
YTO OHO He HallpaBJeHO Ha N3MeHeHHe reHoMa Ha-
CJIeJHUKOB JaHHOTO YesnoBeka (cT. 13).

Cratbs 14 «3anpert Ha BbI6Op 1os1a» KoHBeHIINU
[IOJYepKUBAET, YTO He JAOIYCKAeTCs UCIOIb30BaHNE
BCIIOMOTaTeNIbHBIX MEeAUIIMHCKUX TEXHOIOTUH eTo-
POXKZIEHUA B eITX BhIOOPA TI0/1a 6yayIiero pebeHka,
3a UCKJIIOYEHNEM CIy9aeB, KOTZA 3TO JeIaeTcs i
MpeZIoTBpallleHus HaclefoBaHusA OyaAynuM pebeH-
KOM 3a00J1eBaHUsI, CBA3aHHOT'O C TI0JIOM (HalpuMep,
remoduanu). Imasa V perynmupyer chbepy HaydIHbBIX
WCCIIeZIOBAHUH B 061aCTH OGHOIOTHH Y MEAUIMHBI —
OHU OCYIIECTBIAIOTCSA CBOOOAHO IIPY YCIOBUH COOIIO-
JeH [TOJIOXKEeHUH paccMaTpuBaeMoii KoHBeHIMM 1
WHBIX 3aKOHOJATENbHBIX JOKYMEHTOB, TapaHTUDY-
IOIINX 3aIUTy YesnoBeka. CTaTha 16 «3amura Jaull,
BBICTYIIAIOIINX B KAYeCTBE NUCIBITYEeMBbIX» [JIACUT:
«/ccneoBaHMA Ha JIIOJSX IPOBOZAATCS TONTBKO IIPU
COOJTIOZIEHUH CJIEAYIOMINX YCIOBUIMA:

i — He cyIIecTByeT ajJbTepPHATUBHBIX METOZOB
HCC/IeJIOBAHUs, COIIOCTABUMBIX 110 CBOeH 3¢ dek-
THUBHOCTH;

il — puCK, KOTOPOMY MOKET OBITh TIOBEPTHYT HC-
IIBITyeMbIH, He IIPeBhIIIaeT TOTeHIINaIbHOU BEITOZBI
OT IIPOBeZIeHN JAHHOT'O UCCIe[JOBaHNs;

iii — mpoexT mpegyaraemMoro uccae 0BaHUA OGbUT
yTBepsK/ieH KOMIIETeHTHEIM OpTaHOM IIOCJIe TIPOBeje-
HUS HE3aBUCHMOM SKCIIEPTU3BI HAyYHOH 000CHOBaH-
HOCTH IIPOBeJIeHUs JAHHOT'O UCCIIEJOBAHNSA, BKJIIOYAs
BQKHOCTB €T0 IIeJI¥, © MHOT'OCTOPOHHEro paccMoTpe-
HUS €0 IPUEMJIEMOCTH C STUYECKOHN TOYKY 3pEHN;

iv — JIMIo, BEICTYIIAIOIIee B KaUeCTBE UCIIBITYe-
MOTO, TPOMHPOPMHUPOBAHO 06 UMEIOLTNXCS Y HETO
IIpaBax U rapaHTHsIX, IpeAyCMOTPEeHHBIX 3aKOHOM;

V — IIOJIy9eHO SBHO BBIPAKEeHHOE, KOHKPETHOE
NUCbMeHHOe coriacue, IpeAycCMOTPEHHOE B CT. 5.
Takoe cornacue MOXXET OBITh OECITPENSITCTBEHHO OTO-
3BaHO B JII000I1 MOMEHT>.

3amuTa Ui, He CIOCOOHBIX AaTh COIVIacHe Ha
ydacTyve B UCC/IeZIOBAaHUY, peryaupyeTcs cT. 17:

1. VicciemoBaHys Ha JIIOAAX, HE CIIOCOOHBIX JaTh
Ha 3TO COIVIACHE B COOTBETCTBUU CO CT. 5, MOT'YT IIPO-
BOJUTHCS TOJIBKO IIPY COOTIOZEHUY BCEX CIIEAYIOIINX
YCIIOBUM:

i — BBIITOJIHEHBI YCJIOBUSA, U3JI0KEHHBIE B ITOAIIa-
parpadax i—iv cT. 16;

ii — oxyzaeMble pe3yabTaThl UCCIeA0BAHNA IIPe-
T0JIaraloT peasbHBIN HENIOCPEICTBEHHBIN 6J1arOTIpH-
ATHBIN 3QPeKT 151 3l0pPOBbS UCIIBITYEMBIX;

iii — mcenegoBaHus ¢ conocTaBUMO 3¢ deKTHB-
HOCTBIO He MOTYT IIPOBOZAUTHCS Ha JIFOAAX, KOTOPEIE
CITOCOOHBI JaTh COIVIACHE;

iv — nosy4eHo KOHKpeTHOe THCbMeHHOoe pa3spe-
IeHue, IpefyCMOTPEHHOE B CT. 6, U

V — caM HCIBITYeMBIM He BO3pakaeT MPOTUB
3TOTO.

2. B MCKITIOYUTENBHBIX CIy4asax U B COOTBETCTBUU
¢ Tpe6OBaHUAMHU, IPELYCMOTPEHHBIMHU 3aKOHOM,
[IpoBeJieHIe UCCIel0BaHNM, He HallpaBJIeHHBIX Ha
HEIOCPeACTBEHHBIN He6IaronpuATHLIHN 3¢ deKT s
3[I0POBBS UCIIBITYEMBIX, pa3peniaeTcs Ipu cobmoze-
HUM TpeOOBaHUH, U3/I0KeHHBIX B IToAnaparpadax i,
iii, iv u v maparpada 1 BblIle, a TakXxe CAeAYIONINX
OONOJIHUMENILHBLX YCA08UIL:

i — 1jesIpIO MCCIeJOBaHUA ABJAETCA COZeliCcTBHE
IyTeM YIIyOJIeHNs U COBEPIIEHCTBOBAHUSA HAyYHBIX
3HaHUU O COCTOSTHUY 3[J0POBBS UeIOBEKA, ero 060se3-
HU U pacCTPOUCTBE MOIYIEHNIO B KOHEYHOM CUeTe
Pe3y/IbTaTOB, MOTYLINX UMETH OIaroNpUATHEIE 110-
CJIeZICTBYSA JJI1 COCTOSTHUSA 30POBbs KaK JAHHOTO
HCIBITyeMOr0, TaK U JPYTUX JIUI, CTPAAAIONIUX TON
ke 6OJIE3HBIO WJTH PacCTPOMCTBOM b0 HAaXOAATINX-
€ B aHAJIOTUIHOM COCTOSTHUY;

ii — yJacTue B JaHHOM HCCIeZI0BAaHUH CONIPSDKEHO
C MUHUMAaJIbHBIM PUCKOM WU HeyZ0OCTBaMHU JJIs
JIAHHOT'O UCIIBITYeMOTO.

CraTbs 18 «VccaemoBanusa Ha dMOpuoOHAax in
Vitro» BKJIIO9AeT /jBe YacCTH:

1. Eciu 3aK0H paspeliaeT IPOBOAUTE UCC/Ie[0Ba-
HUS Ha SMOPUOHAX in Vitro, OH e JI0JKeH Tpeayc-
MaTpHUBaTh HAJIeXKAIIYIO 3aIUTY 3TOr0 3MOPHUOHA.

2. Co3zaHue 5MOPHOHOB YeIOBeKa B UCC/IE0BA-
TeJIbCKUX LIeJIAX 3allpeniaeTcs.

B m1aBe VI paccMaTpUBaOTCA BOIPOCH U3BATHUA
Opr'aHOB U TKAHEH Y KUBBIX JJOHOPOB B LeJIAX TPAHC-
IJIaHTaluH.

Crarpeii 19 ycTaHaBIMBaOTCA OOIIME TpaBUIIA:

1. I3psTHe y )KUBOT'O JOHOPA OPraHOB U TKaHEH
JUI MX TPAHCIUIAHTAUMH MOXKeT IIPOM3BOAUTHCS HC-
KJIIOUYUTEJIBHO B IeJIAAX JIeYeHNs PelUIINeHTa U IpU
YCJIOBUSAX OTCYTCTBUS IPUT'OAHOIO OpraHa WK TKa-
HU, [TOJYIEHHBIX OT TPYIa, 1 HEBO3MOXKXHOCTHU IIPO-
BeJleHUsI 2JIBTePHATUBHOTO JIeYeHH C COTOCTaBUMOM
3¢ deKTUBHOCTHIO.

2 JTOJKHO OBITH MTOJIyYeHO SIBHO BEIpAXKEHHOE U
KOHKpeTHOe coIylacue, IIpefycMOTpeHHoe CT. 5. Ta-
KO€ COIVIacHe JJODKHO aBaThCs TUO0 B TMCbMEHHON
¢dopme, 1160 B COOTBETCTBYIOINIEH OQUITMATBHON
WHCTaHIWH.

7 KoHBeHUMs 0 3alMTe NPaB M JOCTOMHCTBA YeN0BEKa B CBA3M C MPUMEHEHUEM AOCTUXEHMU BMONOrMU N MEeANLMHBI
(KoHBeHUMa o npaBax yenoBeka 1 6uomeanumte) // URL: https://rm.coe.int/168007d004 (nata obpauerus: 10.05.2022).
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OPUANYECKAA HAYKA BE3 I'PAHUL

PEI'IpO}.'I,YKTMBHbIE fpaBa rpa>xaaH B MPpaBoOBbIX CUCTEMAX Poccun u Kutas

AxneHTHpyeTCA BHUMaHHue Ha 3aljuTe JUI,
He CITOCOOHBIX /1aTh COIVIacHe Ha U3bATHE OpTraHa
(cT. 20). Bo-miepBHBIX, HeNMb3A U3BIMATh HUKaKUe Op-
raHbl WY TKAaHU Y YeJIoBeKa, He CIOCOOHOTO JaTh
Ha 3TO coIylacue, IpeAycMOTpeHHoe CT. 5. Bo-BTO-
PBIX, B ICKJIIOUNTENbHBIX CIy4asAx U B COOTBETCTBUU
¢ Tpeb6OBaHUAMH, IPELYCMOTPEHHBIMU 3aKOHOM,
U3bATHE pereHepaTUBHBIX TKaHe! y 4eJoBeKa, Ko-
TOPBIH He cIocoOeH AaTh Ha 3TO coIviacue, MOXKeT
OBITH pa3pelleHo MpU COOJIOEHUN CIeAYIONIUX
YCIOBUM:

i — OTCyTCTByeT COBMECTUMBIH JOHOP, CIIOCO0-
HBII aTh COOTBETCTBYIOLIee COIIacue;

ii — penunUeHT ABIsAETCA OPATOM WM CECTPOU
JIOHOPa;

iii — TpaHcmIaHTaluA MpU3BaHa COXPAaHUTH
JKU3Hb PeIUIINeHTa;

iV — B COOTBETCTBUU C 3aKOHOM U C 0ZI06peHUs
COOTBETCTBYIOIIEro OpraHa Ha 3TO IOJy4eHO KOH-
KpeTHoe IMHCbMeHHOoe pa3pellleHue, IpeJyCMOTPeH-
Hoe naparpadamu 2 u 3 cT. 6;

V — MOTeHI[MaNbHBIN JOHOP He BO3paXkaeT Ipo-
THB OIlepalyu.

Kpowme Toro, B rnase VII 3amnpemarTcs U3Bie-
yeHHe GMHAHCOBOU BHITOZABI K BO3MOXKHOE HCIIOJIb-
30BaHHUe OTZE/NbHBIX YacTell Tesla 4eaoBeka. Tero
yeJoBeKa U ero 4acTH He JOJDKHBI KaK TaKOBBIE
ABJIATHCSA UCTOYHUKOM IIOTydeHUss GUHAHCOBOU
BeIrozb! (cT. 21). JIro6as yacTh Tela 4ejI0BeKa, U3b-
ATadA B X0Zle MEJUIIMHCKOTO BMeNIaTe bCTBa, MOXKET
XPaHUTHCA U UCIIOIB30BAThCA B LIENAX, OTIUYHBIX
OT TeX, Pail KOTOPBIX OHA ObLIA U3BSTA, TOJBKO
IIPY YCJIOBUU COOJTIOIEHUSA HAZJIeXKaIIUX TPOLEAYD
MHPOPMUPOBAHUA U IOIyIeHUA coracus (cT. 22).
CTOpPOHEI 06eCcreYnBaOT HaJIeXKAalyIo CyAeOHYT0
3aIIUTY C I[eJbl0 IPpeJOTBPAaTUTh WU He3aMe/IH-
TeJbHO IIPeKpaTUTh He3aKOHHOe HapyllleHue IIpaB
U IPUHLUIIOB, U3J0)XeHHBIX B 3Toi KoHBeHIIUN
(cT. 23).

BmecTe ¢ TeM, HECMOTpS Ha peryjIrpoBaHue Jo-
CTaTOYHO HIMPOKOTO Kpyra BolpocoB, KoHBeHIMA
He cofepxut onpegenenus BPT u nipsaMoro perynu-
POBaHMs OTHOIIEHUH B cdhepe UX IPUMEHeHU, Of-
HaKO YCTaHABJIMBAET OrPaHUYEHU [IPYU 0OpaIleHuu
K HUM, O KOTOPBIX peyb I1IjIa BHIIIE.

CmycTs roj mocje Toro, Kak BeankobpuTtaHus
cTaja IepBOY CTpaHOU B MUpe, AOIyCKalolleil
pokZeHue pebGeHKa OT TpeX reHeTUYECKUX POAU-
Tesel (IIPOeKT peryiaMeHTa IIpoBeleHUA 3TOM IIpo-
Lie[yphl coZiepKajl OTOBOPKY O TOM, YTO JOHOPCTBO
MUTOXOH/ZIPUH caMo TI0 cebe He ABJSAETCSA JOCTAaTOY-
HBIM OCHOBaHUEM /Ji1 0OpeTeHUs POAUTETHCKUX
TpaB B OTHOLIEHUHU peGeHka)'’, B MeKCUKe BIiepBbIe
YCIIeNTHO NPOBEJIN YHUKAIBHYIO OIlepalluio ¢ IpuMe-
HeHUeM JaHHOU MeTOAUKH, B pe3ysibTaTe KOTOpOi
poanicsa pebeHOK OT Tpex poauTeseit''. B auBape
2017 r. u3 ykpauHckux CMU cTano U3BeCTHO O pe-
6eHKe, KOTOPBIM POAWICA MOCJE IPOHYKJIEapHOIo
nepeHoca Aiep poAuTesel B SHYKJIeNPOBaHHYIO
(JIMIIEeHHYI0 COOCTBEHHOTO 5/Ipa) JOHOPCKYIO -
LEKJIETKY ' ([0 5TOro IepeHoC MPOBOAUIICA JIUIIh
B HEOIUIOZJOTBOPEHHBIX fAilleKIeTKaX, Kak B 2016 T.
B Mekcuke).

BMemaTesnbCcTBO B IpOIecC eCTeCTBEHHOTo 3a4a-
THA U pOXKJeHNA YeJIoBeKa BhI3bIBAET OIIpe/ie/ieHHOe
oCykZieHHe U Hellph3HaHNe CO CTOPOHEI TEOJIOTOB.
Pycckas nmpaBoc/iaBHasA epKOBb B OQUIIMATBEHOM
JOKyMeHTe «OCHOBBI cOIlMalbHOMN KOHIENMINN»
(2000) yka3sIBaeT Ha TO, YTO pacIINpsAIoleec TeX-
HOJIOTUYeCcKoe BMeIaTeNIbCTBO B IIPOLECC 3apOXK/e-
HUA YeJ0BedeCKO! XU3HU NIpe/iCTaBldaeT yrpo3y A
JYXOBHOM LIEJIOCTHOCTH, PU3NIECKOT0 3Z[0POBBSI JINY-
HOCTH, a TaKKe OTHOIIEHUH MeXAy JoAbMU. BMecTe
C TeM K JIOIIyCTUMBIM CPeZCTBaM PenpOLyKTUBHOU
MeJULIMHBI OTHECEHO UCKYCCTBEHHOE OILIOJ0TBOpe-
HIe IT0JIOBBIMU KJIETKaMU MYy>Ka, IIOCKOJIbKY OHO «He
HapyIIaeT 1IeJIOCTHOCTH GPavyHOro Co03a, He OT/INYa-
€TCS IPUHIMITNAIBHBIM 06Pa30M OT eCTECTBEHHOT'O
3a4aThA U IPOUCXOAUT B KOHTEKCTE CYIIPY>KEeCKUX
OTHOIIEHUN» >,

Takum o6pasom, mobbie MeToab! BPT, mpeamnona-
raromfye UCIoJb30BaHNUe JOHOPCKOI'0O MaTepuania,
a TaxKe CypporaTHoe MaTepUHCTBO KaTeroOpUIeCKU
OTPHILIAIOTCA IIEPKOBBIO B CIIY UX Pa3pyIIUTEILHOTO
BJIMAHUA Ha YCTOABIINECA OTHOIIEHU MeXAY CYIIpY-
ramMu 4 IeTbMU.

BPT Hampas/ieHbl Ha PEIPOSYKTUBHOE 30POBbe
Jivn, obpamarmuxcsa 3a UX IpUMeHeHeM. 3aK0-
HozaTrenbcTBO Pecrry6imku Benapycs (PB) nmepBo-
HavajabHO He COoZiepiKajio olpeJiesieHUuA TepMUuHa

10 Mitochondrial Donation. A consultation on draft regulations to permit the use of new treatment techniques to prevent
the transmission of a serious mitochondrial disease from mother to child // URL: https://www.gov.uk/government/
uploads/system/uploads/attachment_data/file/285251/mitochondrial_donation_consultation_ document_24_02_14_

Accessible_V0.4.pdf (naTa o6paiierus: 20.04.2022).

" Hamzelou J. Exclusive: World's first baby born with new «3 parent» technique // New Scientist // URL: https://www.
newscientist.com/article/2107219-exclusive-worlds-first-baby-born-with-new-3-parent-technique/ (gata obpae-

Hus: 20.04.2022).

2 B YkpauHe Bnepsble poauncs pebeHok «oT Tpex poguteneit» // URL: https://health.unian.net/ country/1728282-
reproduktologi-zayavili-o-rojdenii-v-ukraine-pervogo-v-mire-rebenka-blagodarya-innovatsionnomumetodu.html (gaTa

o6paleHna: 20.04.2022).

'3 OcHoBbl coumanbHom KoHuenuuu Pycckoi npasocnasHoi uepksu // URL: http://www. patriarchia.ru/db/text/419128.

html (gata obpawerus: 04.05.2022).
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«penpoAyKTUBHOE 3J0pOBhe». [locie BHeCeHUs U3-
MeHeHUH U ZI0TIOJTHeHUH B 3aKoH o BPT'* nannas
AebUHUITHSA TTOSBUIACH.

3axon o BPT PE HanipaBJieH Ha oIpe/ieieHue 1pa-
BOBBIX Y OPTaHU3aIllMOHHBIX OCHOB NTpuMeHeHus BPT
1 obeciieveHue TIpaB TpakJaH MPU UX IPUMEHEHUH.
Ecinu MexayHapoaHbIM J0r0BOPOM PB ycTaHOBIIEHEI
UHBIe IpaBUIa, YeM Te, KOTOphle IIpPeAyCMOTPEeHbI
HacTOAMNM 3aKOHOM, TO IPUMEHSIOTCS MIpaBuiIa
MexayHapogHoro gorosopa Pb (ct. 2). K Bugam
BCIIOMOTaTe/JbHBIX PENPOAYKTUBHBIX TEXHOJIOTUHN
Pb oTHOCATCA IMIIB TPU BUAA:

— DKCTPaKOPIIOpabHOE OILIOLOTBOPEHUE;

— CcypporaTHoe MaTepUHCTBO;

— HCKYCCTBEHHAsA HHCEMUHAIMA.

IIpumenenue BPT ocyiecTsisseTca opraHu3aliy-
SIMU 3JpaBOOXpaHeHys, UMEeIIIMMU cliellhaabHoe
paspeliieHre (JIMI[eH3UIO), BblIaBaeMoOe B IOPSZKe,
npeyCMOTPEHHOM 3aKOHOJATeNIbCTBOM O JIMI[eH3U-
POBaHUM, €CJIU JJIs1 IPUMeHEeHUs TaKUX TeXHOJIOTUH
B COOTBETCTBUU C 3aKOHOZAATENbCTBOM O JIMI[EH3UPO-
BaHUM TpebyeTcs MoMydeHUe JTUTEH3UH.

B craTbhe 1 gaHHOTO 3aKOHA JAl0TCA Clleytoliye
OIlpeZiesIeHUA:

— BCIIOMOTaTeJbHbIe PeIPOAYKTUBHbBIE TEXHOJIO-
'Y — METO/IbI OKa3aHW MEeIUITUHCKOM IIOMOIITH,
IIpU KOTOPBIX OTZIe/IbHBIE WIN BCe 3Tallbl 3a4aTus
v (Ww1in) paHHero pa3BUTUsA SMOpHOHa (3M6pPHO-
HOB) [0 IlepeHoca ero (UX) B MaTKy OCYIIeCTBJIA-
I0TCS B 1a6OPaTOPHBIX YCIOBUAX;

— TeHeTHUYecKas MaTh — JKEHIINHA, C y4acTHeM IIo-
JIOBOM KJIETKU KOTOPO# o6paszoBajicss SMOPHOH U
HOCHUTeJIeM TeHOTHIIa KOTOPOi ABIgeTcs Oy Ayt
pebeHoK;

— JIOHOP TIOJIOBBIX KJIETOK (Zlajiee, eciy He YKa3aHo
HWHOe, — ZIOHOP) — JIUI[0, I06POBOILHO TIPE/IO-
CTaBJIAIOIIEee CBOU IIOJIOBEIE KJIETKU;

— ZIOHOPCTBO TOJIOBHIX KJIETOK — 0OPOBOJIb-
HOe IIpeZlocTaBjieHNe JOHOPOM CBOMX TIOJIOBBIX
KJIETOK;

— HCKYyCCTBEHHAas MHCEMUHALUA — BUJ, BCIIOMO-
raTeJbHBIX PENIPOAYKTUBHBIX TeXHOJIOTHUMH, 3a-
KJII0YaoIMica BO BBeZIeHUU MY>KCKUX TI0JIOBBIX
KJIETOK B MaTKY UCKYCCTBEHHBIM ITyTeM;

— KPUOKOHCepBalis — 3aMOpaXKUBaHUE ITOJIOBIX
KJIETOK, 9MOPHOHOB;

— TIOJIOBBIE KJIETKY — CIIepMaTo301Ab! (Y My»KUMH),
saunekaeTku (y *KeHIUH);

— POZACTBEHHUKU — JIUIIA, HAXOAAIINECS B KDOBHOM
POZiCTBe, UMeloIIre OOIIMX MPEAKOB A0 TIpajaeaa
1 TpababKy BKJIIOYUTETHHO;

— cypporaTHas MaTb — eHIINHa, KOTopas 1o J[0-
TOBOPY CypPpOTraTHOTO MaTEPUHCTBA BEIHAIIUBAET
Y pOXKZIaeT pebeHKa, He SBIAIOIIErocs HOCUTEIEM
ee TeHOTHUIIa;
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— CypporaTHoe MaTepHUHCTBO — BUJ, BCIIOMOTraTe/Ib-
HBIX PeNIPOAYKTUBHBIX TeXHOJIOIUH, 3aKII049aro-
uiica B coeIMHEHUH cliepMaTo30uja U Aillle-
KJI€TKU, U3BATOMN U3 OpraHu3Ma reHeTu4ecKoi
MaTepH, WK JOHOPCKOU ANIleKJIeTKU BHe opra-
HU3Ma XEHIUHBI, Pa3BUTHH 00pa30BaBLIETOCs B
pe3y/bTaTe 3TOro COeANHEHUs SMOPUOHA, Jalb-
HeWIIeM IepeHoce JaHHOTO 3MOPHOHa B MaTKy
CypporaTHOM MaTepH, BEIHAIIMBaHUHU U POXKIe-
HUMU €10 pebeHKa;

— DKCTpaKopIopaJbHOE OIUIOAOTBOPEHNE — BUJ
BCIIOMOTaTeJbHBIX PENIPOAYKTUBHBIX TEXHOJIO-
TUii, 3aKJIrovaroniniicsa B coeIMHEHUN cliepMaTo-
3oMa U ANUIeKIeTKN BHe OpraHu3Ma *KeHIIVHBI,
pa3BUTHU 06PA30BABIIErOCs B PE3YJIbTATE 3TOTO
coeMHEeHVs SMOPHOHA U JabHeHIIeM ITepeHoce
ZlAHHOT'O SMOPUOHA B MaTKY;

— 3MOPUOH — paHHAA CTaAUA Pa3BUTHUSA KUBOTO
OpraHusMa.

[IpumeHeHue BPT gomyckaeTca B OTHOIIEHUU
Jut, gocTurmux 18 sieT, 06J1a1ar0UX MOJHOM Zee-
CITIOCOOHOCTBIO, a TAK)Ke TIPOLIE/ITNX MEAUIIUHCKUI
OCMOTP U UMEKIIUX MEeJULIMHCKUE [I0Ka3aHUA U He
HMMeIOIINX MeJUIIMHCKUX IPOTUBOIIOKa3aHuH K IIpU-
MeHeHMto BPT. [lepeueHb MeAUIIMHCKUX ITOKa3aHUN
1 MeIUIIMHCKUX ITPOTHUBOIIOKa3aHUM K IPYMeHEeHUI0
BPT, a Tax:xe MOPAAOK IPOBEAEHUA MESUIIMHCKOI'O
OCMOTpA NalEeHTa, B OTHOLIEHUH KOTOPOTO IIpeJ-
nosiaraercsa npumeHenue BPT, onpezenatoresa Mu-
HUCTEPCTBOM 3/[paBOOXPaHEHUS.

JKcTpakopIopaabHoe oIofoTBopeHue (9KO)
U McKyccTBeHHaa nHceMuHanuda (M) He npumeHa-
10TCA B OTHOIIIEHUU NMallueHTKH, JocTuruei 50 jerT.

ITpumeHenue BPT ocyiiecTsiseTca MeAUITUHCKY-
MU pabOTHUKAMM OpPraHU3aluii 37ipaBOOXPaHEeHUS
B COOTBETCTBUU C 3aKOHOAATEILCTBOM O 3JPaBOOX-
paHEeHUHU.

IIpu npuMeHeHuu BPT B MaTKy nmaliueHTKU MO-
JKeT OBITh TIepeHeceHo He 6oJiee BYX SMOPUOHOB,
a B MaTKy IIallueHTKH, JOCTUTIIeH 35 JIeT, a TakkKe
MalMeHTKU He3aBUCUMO OT BO3PAacTa, B OTHOLIEHUUN
KOTOPOH IpYMeHeHNe BCIIOMOTaTe/IbHBIX PEIIPOAYK-
THUBHBIX TEXHOJIOTUI TpU U OoJiee pa3a He IPUBEJIO
K HaCTYIUIEHUIO 6epeMeHHOCTH, — He OoJiee Tpex
SMO6PUOHOB.

[Tpu HaNMMYMU MeAUIIMHCKUX ITOKa3aHUN MOXeT
OBITH IPOBEZIEHA PeAYKIINsA, 3aKII0YAIOIIAsAcA B BbI-
TIOJIHEHUU MEJULIMHCKOr'0 BMEIaTeIbCTBa 10 YMEHb-
IIEHUIO YK CIa SMOPHUOHOB. [lepedeHb MeMIIMHCKUX
[IOKa3aHMUH AJ1A IPOBeAeHUA PeJyKIUH ONIpeAeaeTcsa
MUHUCTEPCTBOM 3APaBOOXPAHEHUA.

CeezneHus o npuMeHeHnu BPT, a Takke o0 TMYHO-
CTU MMALMEHTA, IOHOPA COCTABJIAIOT BpaueOHYIO Taii-
Hy. [IpesocraBienne HHPOPMALIUY, COCTABIIAIOIIEN
BpaueOHYIO TaliHy, 6e3 corracus mauyueHTa, JoHopa

14 3akoH Pecnybnuku Benapych o1 07.01.2012 N2 341-3 «0 BCcnoMoraTenbHbIX penpofyKTUBHbIX TEXHONOruUAxX» (C n3M. u
pon. ot 18.06.2019) // HaunoHanbHbiit npaBoBoit uHTepHeT-noptan Pecnybnukm Benapyck, 26.06.2019, 2/2638. URL ;
Https://Www.Etalonline.By/Document/?Regnum=H11200341 (gata obpawierus: 09.05.2022).
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JOITyCKaeTcs B CIIyJasX, IpefyCMOTPEHHBIX CTaThel
46 3akoHa PB «O 37paBoOXpaHeHNN» .

JIOHOPCTBO IOJIOBBEIX KJIETOK OCYIIEeCTBIAET-
Al 10 THCHbMEHHOMY 3afBJIeHUIO JoHOpa. JloHOD
10 OTHOLIEHUIO K IAI[UEHTY MOXKET ObITh aHOHUM-
HBIM ¥ HeaHOHMMHBIM. HeaHOHNMHBIM JOHOPOM
MOXKET OBITh JIUITH POACTBEHHUK NalleHTa (B OT-
HOIIIEHUY NAI[eHTKN — ee POZACTBEHHUK KEHCKOTO
110J1a, B OTHOIIEHNH NTallleHTa — er'o POACTBEHHUK
MY>KCKOT0 110J1a) . JIOHOpOM CIIepMaTO30HUJ0B MOXKET
OBITH My)KYMHa B Bo3pacTe oT 18 zo 50 JyieT, He UMe-
IOIUH MeAUIIMHCKUX IIPOTUBOIIOKA3aHUN K JOHOD-
CTBY CIIEpMAaTO30M/[0B U [TPOLIeIINN MeJUITMHCKUMA
OCMOTP. AHOHUMHEBIM JOHOPOM SHMIIEKJIETOK MOXKET
OBITH JKEHIIMHA B Bo3pacTe oT 18 z0 35 sieT, uMero-
mas pebeHKa, He NMeoIas MeIMIMHCKUX TPOTUBO-
[IOKa3aHUH K JOHOPCTBY ANIIEKIETOK U IPOIIe/Ias
MeAUIIMHCKUN OCMOTP.

HeaHOHWMHEBEIM JOHOPOM SHUIIEKJIETOK MOXKET
OBITH *KEHIHA B Bo3pacTe oT 18 mo 49 jyieT, uMero-
mas pebeHKa, He NMeoIas MeIMIMHCKUX IPOTUBO-
[IOKa3aHUH K JOHOPCTBY ANIIEKJIETOK U IPOIIe/Ias
MeAUIIMHCKAHY 0cMOTp. JIUI0, COBEpIUINBIIEe TSIK-
KOe, 0c000 TSKKOE MPeCTyIUIEHNE TIPOTHB YeJI0BEKa,
He MOXeT OBITh JOHOPOM. [lepeueHb MeAUIIMHCKUX
IIPOTUBOIIOKA3aHUH K JOHOPCTBY ITOJIOBBIX KJIETOK,
a TaKKe MOPSAZOK IIPOBeZIeHHU MEeJUIITHCKOI'O OCMO-
Tpa ZoHOpa onpezesatorcs MUHNICTepCTBOM 37pa-
BOOXpaHeHUs. 3a60p ZOHOPCKUX IIOJIOBBIX KJIETOK
OCYILECTBJISIETCA B OPraHU3AUMAX 34PAaBOOXPAHEHMUS.

JloHOp nMeeT IpaBo Ha IIpefOoCTaBIeHUe CBOUX
TTOJIOBBIX KJIETOK Ha BO3ME3ZHOMN WK 6e3B03Me3]-
HOU OCHOBe, a TaKKe Ha peaIM3alliio NHBIX IIPaB
B COOTBETCTBUM C paccMaTpuBaeMbIM 3akoHoM Pb
Y MHBIMY aKTaMU 3aKOHOZATeIbCcTBa. JeHexHoe
BO3HArpakJieHue JJOHOPY 3a IIpeJoCTaBjeHre CBO-
YX IIOJIOBBIX KJIETOK BBHIIUTAYUBAETCSA OpraHu3alyei
3/[paBOOXpaHEHUsI, OCYLIeCTBUBIIEH 32a060p JOHOD-
CKUX TIOJIOBBIX KJIETOK, B IIOPAJKE, Ollpe/ieIsieMOM
npaButenbcTBOM (CoBeTOM MUHHUCTPOB) PB.

AHOHVMHEBIY JOHOp He UMeeT IIpaBa Ha IoJyde-
HHe nHGOPMAaLNH O JaJbHENIIIEM HUCI0Ib30BAHUN
CBOUX IIOJIOBBIX KJIETOK, a TAKXKe Ha BBISICHEHHE
JIMYHOCTHU pebeHKa, 3a4aTOro C UCIOIb30BaHUEM
€rO0 ITOJIOBBIX KJIETOK, U POZAUTENIEH 3TOro pebeHKa.
XpaHeHHe JOHOPCKUX IIOJIOBBIX KJIETOK OCYIIEeCT-
BJIIeTCS B OPTaHU3ANMAX 3PaBOOXpAHEHHUS IIOCTIE
UX KPUOKOHCEpPBAIUH. YCIOBUS KPUOKOHCEPBALIUU
ZJOHODPCKUX TIOJIOBBIX KJIETOK, a TAKXKe IOPAZOK UX
XpaHeHUs olpeesaoTcs MUHUCTepCTBOM 34paBo-
OXpaHeHUS.

B 11X opraHusanuy paboTs 1Mo o460py 06-
Pa3IoB ZOHOPCKUX MTOJIOBBIX KJIETOK U COXPaHEHHUS
8pauebHOll maiiHbl TPOBOAATCA KOAUPOBKA U MapKU-
POBKa KPIOKOHCEPBUPOBAHHBIX JOHOPCKUX ITOJIOBBIX
KJIETOK B IOpSAKeE, onpeZesisieMoM MUHUCTePCTBOM

3apaBooxpaHeHus. CuyutaeM 6osiee KOPPEKTHBIM,
MIPaBWIbHBIM 3aMEHUTH CJIOBA «Bpa4yeOHOM TaliHbI»
Ha «MeJUITMHCKOU TaliHbl», TaK KaK B CIy4ae Hapy-
IIEHUs COXpaHeHUA MeOUYUHCKOU maiiHbl OyAyT IpU-
BJIEYEHBI HE TOJILKO BPaY, HO U JI0OO0M MeAUIIMHCKUMA
PabOTHHK, UMEIOLIHH K 9TOMY OTHOILIEHUE.

JTOHOPCKY€ TTOJIOBBIE KJIETKU MOTYT OBIT UCITOJb-
30BaHBHI B IIeJIAX OKa3aHUA MeJUIIMHCKOM ITOMOIIN
NanueHTy, B OTHOLIEHUU KOTOPOr'O IPUMEHATCS
BPT, a HeBOoCTpe6OBaHHbIE B pe3y/IbTaTe IpUMe-
HeHUda BPT noHOpCKUE TOMOBEIE KJIETKU — B Ha-
YYHO-UCCIIEA0BATENbCKUX 11eAX. I1oI0BbIe KIIeTKN
OZIHOTO ZIOHOPA MOTYT OBITH HCIIOIb30BAHEI He 6osee
yeM B 20 NOIBITKax OILIOLOTBOPeHUA. /JoHOpCKUe
IIOJIOBBIE KJIETKU, ITOJIy4YeHHbIE OT QaHOHUMHOI'O [I0-
HOpPa, MOTYT OBITh UCIIOJIB30BaHbI JIUIIb TOCTIE X
KPHUOKOHCEPBALAU U IIPOXOXKAEHUA KADAHTUHHOTI'O
NIepUOAA, AJIUTEJIbHOCTb KOTOPOI'O COCTAB/IAET LIECTh
MEeCALEB.

JIOHOpCKUeE ITOIOBbIE KJIETKU, ITIOIy4€HHBIE OT He-
AQHOHMMHOTO JIOHOPA, MOTYT OBITh MICIIOJIb30BAHBI 6€3
X KPUOKOHCEPBAIUU U IIPOXOXK/AEHUA KapaHTUHHO-
ro nepuoza. [TauueHT ZomKeH ObITh 03HAKOMJIEH C
BO3MOXXHBIMU PUCKAMMU, CBA3aHHBIMU C UCIIOJIb30Ba-
HUEeM JJOHOPCKUX ITOJIOBBIX KJIETOK 6€3 X KPHOKOH-
cepBalliy U IIPOXOXK/AEeHNA KapaHTUHHOTO [1I€PHOZA.
CooTBeTcTByIOIAasA HHPOpPMAaLH BHOCUTCS B MeJu-
LIMHCKME JOKYMEHTHI U IIO/IINCHIBAETCA NALUEHTOM
U JIeyaliyM BpayoM.

B mesAax ocyiecTsieHUs KOHTPOJIA 32 UCIIOJIB30-
BaHUEM JJOHOPCKUX ITOJIOBBIX KJIETOK, IIOJy4€HHBIX
(B TOM 4MCIIe B paMKaX OCYIeCTBIeHUA MeX/yHa-
POAHOTO COTPYAHUYECTBA) OT aHOHUMHBIX JOHO-
POB, co371aeTcst eQuHbLIL pezucmp 0OHOPO8 NOJI08bIX
xnemok. [lopAAok co3zanHusd U BeleHUA €JUHOTO
perucTpa JOHOPOB II0JIOBBIX KJIETOK OINpeAeIseTcs
CoBeTOM MUHUCTPOB Pecny6iiku Benapycs.

CBezieHUs 06 aHOHUMHBIX JOHOPAX, O KOJIHYe-
CTBE IIOIBITOK OILUIOZJOTBOPEHUA C UCIIOJIb30BAHU-
€M II0JIOBBIX KJIETOK OZHOI'O aHOHMMHOI'O IOHOpa
IIpeACTaBATCA [J1 BKIIOUYEHNA B €JUHBIN perucTp
ZIOHOPOB II0JIOBBIX KJIETOK B 3aKOAUPOBAHHOM BHU/e
OpraHusalysAMU 3/paBooXpaHeHusa B MUHUCTEPCTBO
3apaBooxpaHeHusd. [Ipu npumenenuu BPT nanueHT
MMeeT IIpaBo Ha:

— IOJIyYeHue IIOJIHON U J0CTOBEPHOU nHbopMauu

0 COCTOSTHUM CBOET'0 PENPOAYKTUBHOTI'O 3[0POBbA;
— mnosyyeHue HGOpPMAIUY O IPUMeHsIeMbIX BCIIO-

MOTraTeJbHbIX PEIPOAYKTUBHBIX TEXHOJIOTUAX,

3¢ deKTUBHOCTH, ONITHMATBHBEIX CPOKAX UX IIpU-

MeHEHUS, BO3MOXKHOM PHCKe, TOO0YHBIX 3 dek-

Tax U OCJIOXKHEHUAX, MEJULIMHCKUX U ITPABOBBIX

MOCTIEICTBUAX, a TaKXKe 00 aJbTepHATUBHBIX Me-

TOZax OKazaHWA MeJUIHCKON IIOMOIIIY;

— WCIIO/Ib30BaHME JJOHOPCKUX IIOJIOBBIX KJIETOK;
— BBIOOp CyppOraTHOH MaTepH.

15 3akoH Pecnybnuku Benapych ot 18.06.1993 N2 2435-XI1 «0 3npaBooxpaHenumn» /[ URL: https://www.etalonline.by/
document/?regnum=v19302435&q_id=4915606 (gaTa obpauierus: 21.04.2022).
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[Tpu npuMenennu BPT ebt6op nosa 6yzayiero
pebeHKa He donyckaemcsi, 3a UCKJIIOUYEHUEM CIIy-
JaeB BO3MOXXHOCTH HaclIe[0BaHUA 3a00ieBaHuH,
CBSI3aHHBIX C TTOJIOM. [lepeyeHb TaKUX 3a00IeBaHUI
omnpegensaeTca MUHUCTEPCTBOM 34paBOOXpaHEHU .
IIpu npuMmeHeHuu BPT manueHT UMeeT IIpaBo Ha
XpaHeHUe TOJIOBhIX KJIETOK, SMOPHOHOB. [IpaBo Ha
XpaHeHUe II0JI0BBIX KJIETOK TaKKe UMEIOT JIUIa, He
uMelolye MeJUIIMHCKUX ToKa3aHui K IpuMeHe-
Huto BPT, onpeaenerHbIx MUHUCTEPCTBOM 3/]paBo-
OXpaHeHUs. XpaHeH!e MOIOBBIX KJIETOK, SMOPHOHOB
OCYILECTBJIAETCA B OPraHU3alUAX 34PpaBOOXpaHEeHNA
IocJjIe UX KpUOKOHCcepBauuu. [1py momMeneHnu mojo-
BBIX KJIETOK, SMOPHOHOB Ha XpaHEeHWEe OpraHu3aIus
3ZpaBOOXPAHEHMUA I10 COIVIACOBAHUIO C ITAlIUEHTOM
ZIOJDKHA OIPEeJeINTh: CPOKU XpaHEeHUs ITOJIOBBIX KJIe-
TOK, SMOPHOHOB; METO/, KpPHOKOHCEPBAIIUHU TOJIO-
BBIX KJIETOK, SMOPHOHOB; TOPSZOK MUCIIOIb30BaHUA
ITOJIOBBIX KJIETOK, 9MOPUOHOB. COOTBETCTBYIOIIAs
nH}pOpPMAaIV BHOCUTCA B MEAUIIMHCKYE JOKYMEHTHI
U IIOANMCHIBAETCA MAEHTOM U JIeYall[M BPauoM.
Ycao0BUA KpUOKOHCEPBAIIUHY ITOJIOBHIX KJIETOK, SM-
OPMOHOB, a TaKXKe MOPSZI0K UX XPaHEHUS OIpeZes-
10TcA MUHHCTEPCTBOM 3paBOOXPaHEeHU .

IIpu npumeHeHuu BPT nmanueHT uMeeT IIpaBo
Ha BBIOOP 0HOpa. BbI6Op aHOHMMHOTO ZIOHOPA OCY-
LIEeCTBJIAETCA [0 KaTajIory, CoAepXKalleMy OIUCcaHue
AHOHUMHBIX JOHOPOB, CBEJEHU O KOTOPHIX BKIIIO-
YeHBI B €ZIUHBII PEerruCTp JOHOPOB IOJOBBIX KJIETOK.
OnurcaHre aHOHUMHOT'O IOHOPA COLEPKUT CIIeAYIO-
IIyt0 MHPOPMAIHIO, HE COCTABJIAIONLYIO BpaueOHYI0
TaliHy: BO3pacT, POCT, Bec, I[BET BOJIOC U I7Ia3, pacoBas
Y HallMOHaJIbHASA IPUHAAJIEXHOCTh, 0Opa3oBaHuUe,
rpymia Kposu u pesyc-akTop. ITopsagok popmupo-
BaHUA U BeJIeHUA KaTauora, CoAep:kalllero onvcaHue
AHOHUMHBIX IOHOPOB, a TAKXKe MOPAZOK U YCIOBUA 03-
HaKOMJIEHUA C JaHHBIM KaTaJIOrOM ITaleHTa, B OTHO-
LIEHWU KOTOPOro IipeArnosnaraeTca npuMeHenue BPT,
omnpezenaTca MUHUCTepCTBOM 3paBOOXPaHEHUs.

HeBocTpeOoBaHHbIE B pe3y/bTaTe IPUMEHEHUS
BCIIOMOTaTEeIbHBIX PeIPOLYKTUBHBIX TEXHOJIOTUHN
TIOJIOBBIE KJIETKU MOTYT OBITH MUCIIOIH30BAHBI B Ha-
YYHO-UCC/IEA0BATENbCKUX 1eJIAX TOJAbKO IIPU HaJIU-
YUY MMCBMEHHOI'0 coriacuda nmanueHra. Hamnuue
comlacusa aHOHUMHOI'O IOHOPAa Ha MCIOJIb30BaHue
€ro IT0JIOBBIX KJIETOK B HAYYHO-UCCIEA0BATENIbCKUX
LeNAxX He TpeOyeTcs.

B ciryyae pacTopkeHHs 6paka, IpU3HAHUSA €r0
HeZIeICTBUTEIbHBIM HCIIOIb30BaHKE OBIBIINMHU CY-

BbICOKOTEXHONOrMYHbIE MEAMLMHCKME YCNYrn: HaMOHaNbHbIE N MEXAYHAPOAHbIE aCMNEKThI

[IpyraMy HEBOCTPeOOBAHHBIX B pe3yJIbTaTe IpHUMeHe-
HUA BPT MOJIOBLIX KJIETOK JPYT Apyra 3alpeijaeTcs.
Vcrionb30BaHNe HEBOCTPeOOBAHHBIX B PE3Y/IbTATE
NIPUMEHEHUA BCIIOMOT'aTeNbHBIX PEIIPOAYKTUBHBIX
TEeXHOJIOTHH MOJIOBBIX KJIETOK ITalllieHTa, yMepIIero
WK OO'BSABIEHHOTO B CyZleOHOM IOPSKE YMEPIIUM,
3ampelraercs.

HeBocTpeOoOBaHHbIE B Pe3y/IbTaTe IPUMEHEHUS
BPT 5MOpPHOHBI MOTYT OBITH MCITOJIB30BAHBI JJIS CO-
BepIIeHCTBOBaHMUA IIpuMeHeHUAa BPT, eciu cpok ux
pasBUTHA He NIpeBBIIaeT 14 fHel U Ipyu HaTUuIuu
NUCbMEHHOI'O COIVIaCUs MallMeHTOB, ¢ y4aCTUEM
TIOJIOBBIX KJIETOK KOTOPBIX 06pa30BajuCh dMOpU-
oHHL. Hajimume cornacusa aHOHUMHOI'O ZJoHOpa Ha
WICIIOIb30BaHKE SMOPHUOHOB, KOTOPbIe 00Pa30BaJIICh
C y4aCTHEM €T0 MOJIOBBIX KJIETOK, JJIA COBEPIIEHCTBO-
Bauwus npuMeHeHus BPT He Tpebyetcs. Vcmomb3o-
BaHMeE YMOPUOHOB B HAYYHO-UCCIEL0BATENbCKUX
LesAx 3anpewaemcsi. [lepeHoC HEBOCTPEOOBAHHBIX
B pe3ysbraTe IpuMeHeHus BPT aMOPHOHOB IpyroMy
MMaleHTy 3alpeliaeTca.

B ciryyae pacTopkeHHs 6paka, IpU3HAHUSA €T
HeZleICTBUTEIbHBIM, a TakKe B cydae CMepPTH WIN
00BABIEHNA B CyZIeOHOM MOPSIZIKE YMEPIIUM OHOTO
13 CYIIPYTOB UCIIOJIb30BaHME OBIBIIMMHY CYIIPyraMu
(6BIBIIMIM CyTIDYTOM) HEBOCTPeOOBaHHBIX B PE3Y/Ib-
Tare npuMeHeHua BPT aMOpHOHOB 3ampeniaeTcs.

Heo6xoaumbIM ycnoBreM npuMenenus KO sB-
JigeTcd MMcbMeHHOe 3asABjIeHNe MallueHTKU (ecau
MaIMeHTKa COCTOUT B Opake, — TaK)Ke MICbMEHHOe
comacue ee cympyra). /s o6pa3oBaHus 9MOPHOHOB
IIPU 3KCTPAKOPIIOPATbHOM OIUIOZOTBOPEHUN MOL'YT
OBbITH UCIIOIB30BAHBI: AUIEKIETKH, JOHOPCKUE CIIep-
MaTO30UZH! (B OTHOIIEHNU NMaIlleHTKH, He COCTOsA-
el B 6pake, — TOJIBKO CIIEPMATO30MbI AHOHUM-
HOT'0 JOHOPA); TTI0JI0BbIe KJIETKHU JIUI], COCTOAIINX B
6pake Mexy co60ii M COBMECTHO 0OpaTUBIIMXCA 38
npuMeHeHueM JKO; AlilleKIeTKU KeHIIUHBI, He CO-
cTosIei B Opake M 06paTUBILIEHC 32 TIPUMEHEHNEM
5KCTPaKOPIOPaJIbHOrO OIUIOLOTBOPEHU .

B OTHOILIIEHUY TIOJIOBBIX KJIETOK, SMOPUOHOB, He
BOCTpeOOBaHHBIX B Pe3y/IbTaTe IIPUMEHEHU JKC-
TPaKOpIIOPaAJIbHOI'O OIUIOAOTBOPEHUA, IALIUEHT IIPU-
HUMAET pelleHte: O IIpeKpallieHUU UCIIOIb30BaHUsA
TIOJIOBBIX KJIETOK, SMOPHOHOB; O KPUOKOHCEPBAIUU
TIOJIOBBIX KJIETOK, SMOPHOHOB; O BO3MOXXHOCTH HC-
II0JIb30BAHUA IIOJIOBHLIX KJIIETOK B HAYYHO-UCCIIE0-
BaTeJIbCKUX LENAX, a SMOPUOHOB — /1 COBEPIIEH-
CcTBOBaHuA npuMeHeHus BPT.
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AHnHomauus. B pamkax ucciedo8anust asmop npedsoncus noHsimue 002080pa Cyppo2amHo20 mame-
PUHCMBA — 3MO cozJlallieHUe, S8IAI0ULeeCs COO0ePHCAMENIbLHBIM dleMeHMOoM 002080pa 803Me30H020
0KA3aHUSL KOMNIEKCHOU MeOUUYUHCKOT ycayau, HanpasJieHHoll Ha npeodoieHue penpodyKmueHotl
JucyHkyuu pooumeieil (3akasuuka) nocpedcmaom HeUHBA3UBHO20 3aAMeUleHUsT He300PO8bIX
penpodyKmugHblxX op2aHog podumedeil (3akazuuka) 300po8biMU PenpodyKmMuUBHbIMU OP2AHAMU
penpodykmugHoz20 00HOPA NPU NOMOULU MeOUYUHCKO20 CONPOBONCOeHUS CNeyUaNU3UPOBAHHO20
MeQUUUHCKO20 yupexncOeHUs,, aKKpedUmosaHHo20 Ha nposedeHLe coomaemcmayowux npoyedyp. Yuu-
mbleas npedmem 0aHHO20 CONIAULEHUS, AP2ZYMEHMUPOBAHA NO3ULLUS O MOM, UIMO e20 Pe2yIUPO8aHUe
00JICHO OTMHOCUMBCS UCKIIOUUMENLHO K 2DPAXOAHCKO-NPAB08oll NI0CKOCMU KAK PA3HOBUOHOCTD
002080pa 803Me30H020 OKA3AHUA YCTLY2.

O603HaueHbL YL ecmBeHHble YC08USL MAK020 002080pA: npedment, 6€30M3bl8HOe CO21AClUe Penpo-
JyKmueHo20 0OHOpPA HA 3ANUCh 3aKA3UUKA 8 Kauecmae podumeJiell, a makyice pasmep 0eHexcHoll
KOMNEeHCcayul, IKeUBAIeHMHbLLL 8peMeHHOLL nomepe 300p08bs penpodykmueHo20 d0HOPA 8 C8SI3U C UC-
NOJIHEHUeM NPUHAMbLX HA cebs no do2080pYy 0bs3ameibcms. ABmop ykasbleaem, umo nodoOHblil me-
mo0 sieueHus becniodus A8s1emcst pa3HO8UOHOCMbI0 0OHOPCMBA, UMetoLLe20 onpedesieHHble cneyu-
Puueckue uepmsl, 8 UGCMHOCMU He Mpebyrowe20 U3BAMUS U NePEeHOCA OP2AHO8 PeNPOOYKMUBHO20
J0OHOpA UYAM, CMPpadarowyum penpodykmueHotl ouchyHkyuell. dmum e onpedessiemcs CyuHocmy
DOJIU, 8bINONHAEMOLL penpodyKMuU8HbLM 0OHOPOM, — B8peMeHHOoe npedocmasieHue 300po8otl penpo-
OJYKMUBHOIL cucmembl 0151 8bIHAUWUBAHUS UMNIAHMUPOBAHHO20 IMOPUOHA.

Kntouessle cnoea: cyppozamHoe mamepuHcmao, 0OHOPCMB0, 8CNOMO2AMmebHble PenpodyKMUBHbLe
mexHoJ102UU, 002080p CYpPO2AMHO20 MAMEPUHCTEA.

Abstract. As part of the study, the author proposed the concept of a surrogacy contract — this is an
agreement that is a substantive element of the contract for the provision of a comprehensive medical
service aimed at overcoming the reproductive dysfunction of the parents (customer) through non-inva-
sive replacement of unhealthy reproductive organs of the parents (customer) with healthy reproductive
organs of the reproductive donor assistance of medical support of a specialized medical institution
accredited to carry out the relevant procedures. Taking into account the subject of this agreement,
the position is argued that its regulation should relate exclusively to the civil law plane as a kind of
contract for the provision of services for compensation. The essential conditions of such an agreement
are indicated: the subject matter, the irrevocable consent of the reproductive donor to record the cus-
tomer as parents, as well as the amount of monetary compensation equivalent to the temporary loss
of health of the reproductive donor in connection with the fulfillment of the obligations assumed under
the contract. The author points out that this method of infertility treatment is a kind of donation that
has certain specific features, in particular, it does not require the removal and transfer of reproductive
donor organs to persons suffering from reproductive dysfunction. This also determines the essence of
the role performed by the reproductive donor — the temporary provision of a healthy reproductive
system for carrying an implanted embryo.

Keywords: surrogate motherhood, donation, assisted reproductive technologies, surrogacy contract.
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OPUANYECKAA HAYKA BE3 I'PAHUL

PEI'IpO}.'I,YKTMBHbIE fpaBa rpa>xaaH B MPpaBoOBbIX CUCTEMAX Poccun u Kutas

I/IHQ)opMaTmauHﬂ Y TEXHOJIOTH3AIusA 0011ecTBa
CTaJIKMBAET ero ¢ Heo6XOANMOCTBIO Paspele-
HUS HOBBIX, /l0Ceie HEU3BECTHBIX MPobJeM, OfHa
13 KOTOPHIX CBsI3aHa C HAI[MOHAJbHOM JeMorpa-
¢duueckoli crabunbHOCTHIO. [IpaBo, HEM36€EXKHO
MIPOUTPBIBAs CKOPOCTU Pa3BUTHUSA OOIIECTBEHHBIX
OTHOIIIEHUH, B ONpe/ieJIEHHBII MOMEHT JO0IKHO
BKJIIOYATHCS B YPETyIUPOBaHUE ONpeeeHHbIX
cdep yenoBeveckoll JKU3HeAEATENHHOCTH. B mmpo-
TUBHOM CJIy4ae IIoJ00Hast OTCTPAaHEHHOCTb MOXKET
MIPUBECTH K daTaabHBIM MOCIeACTBUAM. Harmsz-
HBIM IpUMepOM cheprl 06I[eCTBEHHOM! KU3HHU, Tpe-
OyroIeii CBOero «IIpaBOBOTO BHUMAHUA», IBIAETCA
OZ{HO M3 HaOMPAIOLINX MOIY/IIPHOCTh CPEACTB JIede-
HUS PENPOAYKTUBHON ANCHYHKIIUU — CyppPOTraTHOE
MaTepUHCTBO.

YsicHeHMe CyLIHOCTH ¥ TIPaBOBOM KBaTUPUKALIUN
ZIOTOBODA, JIeXKaIl[ero B OCHOBE ITOZ06HOr0 MeToza
JIeYeHUs, a TAaKXKe ero COAEPKaHUs U MONI0XKEeHUS
B CHCTEMe I0PUANYECKUX KOOPAUHAT KpaliHe BaX-
HO BBH/Y YaCTOTHI €70 MCIIOJIb30BaHUSI U MHOTO-
aCMEeKTHOCTH OTHOIIEHU, KOTOPbIE OH OITOCPEAYET.
CypporaTHOe MaTepUHCTBO CTOUT Ha MEPEMyThe
MeULKHBI U FOPUCIIPYAEHIINH, YTO IpeJonpeesseT
0COo06YI0 CJIOXKHOCTD IIPY OTBETE Ha IIOCTABJIEHHbIE
BOIIPOCHL.

IIpaBOBas perjiaMmeHTanus JO0TroBOpa
CyppOraTHOTO MaTepUHCTBA
B 3apyOeXHBIX IpaBonopsaaKkax u Poccuu

MupoBoe co0BINECTBO K MPOIEAYyPe CYypPOTaTHOTO

MaTepUHCTBA OTHOCUTCS KpaiiHe HEOJHO3HAYHO, B

CBSI3U C Y€M YCJIOBHO MOXKHO BBIZIEJTUTH YETHIPE TPYII-

IIBI CTPaH, U36PaBIIUX TOT WJIM MHOM MOZAXOZ':

1) cTpaHbl, TO3BOJISIONINE UCITIOIb30BATh CYPPO-
raTHOe MaTEepPUHCTBO, B TOM YMCJIE KOMMepYe-

ckoe (Muausa, Kaszaxcran, benopyccusa, Ykpau-

Ha, FOAP);

2) cTpaHBl, IO3BOJIAIONIYE UCIIONb30BATh TOIBKO
HeKOMMepuecKoe CypporaTHoe MaTepHuHCTBO (AH-
mind, ABctpanud, Janusa, Vspawne, Hugepnanger,
Kanaga);

3) cTpaH#bl, 3ampelianliiyie UCI0JIb30BaHue Cyppo-
raTHoOro MaTepuHcTBa (oTAenbHbIe mTaThl CIIIA
(Apusona, Muuuras, Heio-/I>xepcu), @pannus,
Tepmanus, Uitanus, Hopserus, [IBerus);

4) cTpaHnsl, GaKTUYeCKU JOIyCKAIOIIMe, HO He pery-
JIUPYIOIHe YKa3aHHYo 06J1aCcTh TPaBOOTHOIIIE-
Huit (Poccus?).

T'ocniogcTBytOMmMM B TOM WX UHOM I0PUCAUKINN
TOIXO/T K YKa3aHHOMY SBJIEHUIO OTIpe/iesigeT u3bu-
paeMoe peryJiupoBaHUe.

B cTpanax ¢ 6osiee JTOSTbHBIM ITOJX0Z0M ZIOTOBOP
CyppOTaTHOI'O MaTepUHCTBA SIBJIAETCSA Pa3HOBUAHO-
CTBIO IPaXXZAAHCKO-IIPAaBOBOTO JOTOBOPA, B CBA3U C
YeM ero peryirpoBalue 3aHuMaeT 060CHOBaHHOE Me-
CTO B UCTOUYHUKAX I'PAXKJAHCKOT'O ITpaBa, B YaCTHOCTU
B Pecriy6iike Kasaxcran®, Pecry6ivke Benapych®.

B ominume oT nepBoii KaTeropuu CTpaH, B HEKO-
TOPBIX CTpaHax A0IMycKaeTcs 3aKII0UeHNe TaKUX J10-
TOBOPOB C UMIIEPaTUBHBIMU OrpaHUYeHUSIMU. Tak,
comacHo 1. 1 maparpada 2 3akoHa Berukobpuranuu
1985 . 0 peryiMpoBaHUN HEKOTOPBIX BU/IOB JleATellb-
HOCTH B CBSI3U C ZIOTOBOPEHHOCTAMU, JOCTUTHYTBIMU
C LIeJTbIO MCTI0/Ib30BAHUSA XKEHIIVH, BEIHAITMBAIOIINX
ZleTeil B KauecTBe CypporaTHBIX MaTepeii, cypporar-
HOe MaTepPUHCTBO JOIYCTUMO TOJbBKO Ha HEKOMMeED-
YecKoii 0OCHOBe. AHAJIOTMYHOe TpeboBaHue BCTpeya-
eTcs B 3aKOHOZaTeIbCTBe ABcTpaauu’ u Mspawsa®.

B MHBIX eBpoOIeliCKUX CTpaHax HabmozaeTcsa
6oJiee HETaTUBHOE OTHOIIIEHME K TTOZ06HOT0 poja
B3aMMOOTHOIIIEHUAM CTOpOH. HampumMep, B 3aKOHO-
parenbctBe @panuuu, Utanuu u l'epmanuu 10roBop
0 CypporaTHOM MaTepPUHCTBE CUMTAETCS He/leCTBU-

' CM.: Munnep 0. B. CypporaTHoe MaTepMHCTBO: 0COBEHHOCTU HOPMaTUBHOIO NPaBoBoOro peryavposaHusa 8 PO u CLUA //

WHHoBaumoHHas Hayka. 2015. Ne 6—2. URL: http://cyberleninka.ru/article/n/surrogatnoe-materinstvo-osobennosti-
normativnogo-pravovogo-regulirovaniya-v-rf-i-ssha (gata obpawierus: 28.12.2021).

CnepyeT NOSICHUTb, 4TO aBTOP HaCTOSALLEr0 UCCeoBaHMs yOeXaeH, YTo, HeCMOTPS Ha OTAeNbHble dparMeHTapHble
yNoMWHaHMS 0 NOA0OHON penpoyKTUBHON TEXHONOTMN B Pa3IMYHbIX HOPMATUBHBIX UCTOYHUKAX, GaKTUYeCkn BoNpoc
CypporaTHOro MaTepuHCTBa MOSIHO U BCECTOPOHHE He YPerynmpoBaH.

CM.: Kogekc Pecnybnmnku Kasaxctan o 6pake (cynpyxectse) n ceMbe o1 26.12.2011 N2 518-1V // URL: https://online.
zakon.kz/document/?doc_id=31102748#pos=79;-46 (nata obpawenuns: 01.11.2021); Kogekc Pecnybnuku KazaxctaH o
3[0poBbe Hapofa u cucteMe 3apasooxpaHerus ot 07.07.2020 N2 360-VI // URL: https://online.zakon.kz/document/?doc_
id=34464437 (naTa obpawenuna: 01.11.2020).

lMocTtaHoBneHne MuHncTepcTBa 3gpaBooxpaHeHus Pecnybnukn Benapycb o1 14.09.2006 N2 71 «06 yTBep>aeHMH
nepeyHs MegULMHCKUX MOoKa3aHWi U NpoTMBOMNOKAa3aHU K CypporaTHOMy MaTepUHCTBY, NOPSAOK M 06beM MefNLUH-
ckoro obcnenoBaHua CypporaTHOM MaTepy, reHeTudeckoi Matepu u ux cynpyros» // URL: http://pravo.levonevsky.org/
bazaby11/republic23/text904.htm (gaTta obpawerus: 01.11.2021) ; 3axkoH Pecnybnuku Benapyck ot 07.01.2012 N2 341-3
«0 BCMoMoraTesibHbIX penpofykTUBHbIX TexHonoruax» // URL: https://kodeksy-by.com/zakon_rb_o_vspomogatel_nyh_
reproduktivnyh_tehnologiyah.htm (gata o6pauwerus: 01.11.2021).

CM.: Crapumkos M. 10. [paBoBoi cTaTyc cypporaTHoro MatepuHcTBa B Poccun: Teopetnyeckune nonoxeHus n cynebHas
npaktuka // CMNC «KoHcynstanTMnoc».

URL: https://www.health.gov.il/Russian/Subjects/fertility/Surrogacy/Pages/default.aspx (nata obpatieHns: 01.11.2020).
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TeJIbHBIM U He UMEeIOIIM 3aKOHHOU CHJIBI KaK IIpo-
TUBOPEYANINH IOCyAapCTBEHHOM MONTUTHKE' .

Poccutickoe 3aKOHOAATE/NbCTBO OTPAaHUYEHHO
peryaupyet noZio0HbIe OTHOIIEHUA. 3/1eCh MOXKHO
npuBectu PesepanbHbIi 3aKoH «O6 OCHOBaX OXpa-
HBI 30POBbs TpakiaH B Poccutickoi ®egepanym»’
(manee — 3akoH 06 oxXpaHe 37I0pPOBbs TPAXKAAH); OT-
JenpHble nonoxeHna CeMmeliHoro kogekca PO (1. 4
cT. 51, . 3 cT. 52); npuka3 Muuszgpasa Poccuu ot
31.07.2020 N2 803H «O nopsazake UCIIOIb30BAHUA
BCIIOMOTaTe/JbHbIX PEIIPOAYKTUBHBIX TEXHOJIOTUH,
TIPOTUBOIIOKAa3aHUAX ¥ OTPAaHUYEHUAX K UX IIpHUMe-
HeHUIo» (Janee — [Tpukas MuHszapasa), pasgen V
KOTOPOTO NOCBAIIEH YKa3aHHOW pelpoJyKTUBHOMN
TEXHOJIOTUX' .

B pamxax I'paxkgaHckoro kozekca PO u CemeiiHo-
ro koziekca P® foroBop cypporaTHOro MaTepuHCTBa
He IOMMEHOBAaH, PaBHO KaK U He perVlaMeHTUPOBaH
B UHBIX HOPMAaTUBHBIX aKTaXx, YTO CO3/,aeT Heollpe-
ZleJIeHHOCTh OTHOCUTEIBHO €ro IPaBOBOM IIPHUPOJBI
U perniaMeHTal[lU ero YCIOBUH.

[To pesynbTaTaM NpoBeJeHHOI'O aHa/lIN3a ycMa-
TPUBAETCS, YTO MHOT'HE 3apyOeKHbIE TPABONOPAAKU
OTPHUIIAIOT Ha 3aKOHOZATEIbHOM YPOBHE JOIYCTU-
MOCTbD CylIleCTBOBAHMA OTHOLIEHUH, BOSHUKAIOIINX
U3 oTOBOpa CypporaTHOro MaTepuHCTBA, YTO, B
CBOIO ouepesib, Bjie4eT BO3HUKHOBEHME aJbTepHa-
TUBHBIX MEXaHU3MOB — PaclpOCTPaHeHUE «pelpo-
AYKTUBHOTO TypHU3Ma», obpalleHye 3a 3alUTOH B
ECIIY, KoTOpHIi BMelInBaeTcs BO BHYTPUHAIINO-
HaJbHOE peTynupoBaHue. ABTOp HaCTOsIIEH pabOoThI
ybex/ieH, 4To C y4eTOM BOCTpEOOBAHHOCTH U pac-
IIPOCTPAaHEHHOCTH (Ha MUPOBOM YPOBHE) ITOZ0OHOTO
cpeAcCTBa JedueHusa OecIuiofus, Hauboiee BEPHbIM

ﬂ,OFOBOp CypporaTHOro MaTepuHCTBa: NPaBoBas KBHHM¢MKHHMH 1 OTAENbHbIE 3EMEHTbI COAEPKAHNA

pellleHreM ABJAEeTCA HOpMaTHUBHOE 3aKpeIlieHue
I0Z0OHO¥ chephbl OTHOLIEHHUIH C I[E/TBIO 3aIIUTHI MH-
TepecoB UX YYaCTHUKOB.

O npaBOBOIi IPUPO/E IOTOBOPA
CyppOraTHOTO MaTepUHCTBA

BhillleyKa3aHHOe HEMHOTOYMCIEHHOE HOPMaTUBHOE

3aKpeIUIeHre Ha HAIIMOHAIBHOM YPOBHE CIIOCOBCTBY-

eT TIOAB/IEHUIO PA3JIUYHBIX TEOPUN OTHOCUTEBHO

MIPaBOBO¥ TIPUPOZBI COTIANIIEHUS, U3 KOTOPOT'O BhI-

TEKAIOT UCCIIE/lyeMble ITPABOBbIE OTHOIIEHU.
Yc/I0BHO O6HAPYKEHHbBIE TO3UIMK MOXKHO pas3-

JIeIUTh HA YETHIPE OCHOBHBIE IPYIIINBI, PACCMATPH-

BaIOII}Ee IOTOBOP CYPPOTaTHOTO MAaTEPUHCTBA KaK:

1) pasHOBUZHOCTD IPAXKAAHCKO-TIPaBOBOM czesku '’

2) 0coby0 pasHOBHUAHOCTh CEMEMHO-ITPABOBOTO CO-
mameHua'’;

3) pasHOBHUHOCTbH CMENIAHHOTO ZIOTOBOPA'2, BKJIIO-
Yauero B ce6sa MeXAUCIUIUIMHADHBIE 10-
JIOXKEHWS;

4) 0co6blii 0rOBOP, OTHOCAIIMNCA K KATETOPUY He-
IIOMMEHOBAaHHBIX I0OTOBOPOB .

Omyckast moZpo6HOe UCCIe[OBaHNe KaKAOM U3
TIPE/IIOXKEHHBIX TO3UIINHA, aBTOP HACTOSILIETO UCCIIe-
ZIOBAHUS TI0JIAraeT, YTO C YUETOM Iei OOpalieH st K
TaKOMy COIVIAIIEHUI0, — MOTyYeHUe MeJUIUHCKON
TIOMOIIIY, PE3Y/ILTATOM KOTOPO# SIBIAETCS IIPEO0IIE-
HUe PeNpoAyKTUBHOMN ANCOYHKIUM 3aKa3unKa'* —
€ro Heo6X0ZIUMO KBATUGUIIMPOBATh KaK Pa3sHOBU/I-
HOCTb ZIOTOBOPA BO3ME3/IHOTO OKA3aHUsI YCIIYT.

Tak, B cuty 1. 70 mpukasza MuH3zpasa obpaiie-
HU€ K CyppOraTHOM MaTepH ZI0MyCTUMO TOIBKO IIPU

7 CM.: Reis D. German Federal Court of Justice on Surrogacy and German Public Policy // URL: http://conflictoflaws.
net/2015/german-federal-court-of-justice-on-surrogacy-and-german-public-policy ; URL: http://juris.
bundesgerichtshof.de/cgi-bin/rechtsprechung/document.py?Gericht=bgh&Art=pm&Datum=2014&Sort=3&anz=193
&pos=1&nr=69759&linked=bes&Blank=1&file=dokument.pdf (gaTa obpawierus: 05.12.2021).

8 ®epepanbHbiii 3akoH o1 21.11.2011 N2 323-D3 «06 ocHoBax oxpaHbl 300p0oBbsi rpaxaaH B Poccuitckoit Oepepauun» //

C3 P®. 2011. N2 48. CT. 6724.

Mpukas Munsgpasa Poccum ot 31.07.2020 N2 803H «O nopsapake ncnonb3oBaHUsA BCNOMOraTelbHbIX PenpoAyKTUBHbIX

TEXHOJI0TMI, NPOTUBOMOKA3aHUSAX M OrPaHNYEHMSX K UX MTPUMeHeHMto», 3apernctpuposaH B Muniocte Poccnn 19.10.2020

N2 60457 // CMNC «Koncynbrantnoc».

10 Cwm., Hanpumep: bopucosa T. E. [loroBop cypporaTHoro MaTepuHCTBa: akTyalbHble BONPOChl TEOPUM, 3aKOHOAATENLCTBA

n npakTtukm // Poccuiickas octmums. 2009. N2 4. C. 7—10 ; Fepacumos A. B., ApaHacbesa A. 0. MpobneMsl cypporaTHoro

MaTepuHCTBa Mo POCCUIMCKOMY 3aKoHopaTenbeTy // BecTHuk KpacHogapckoro yHusepcuteta MBI Poccuu. 2014. N2 4 (26).

C. 30—32.

CM., Hanpumep: Jlowwakosa 0. A. AkTyanbHble BONPOCHI NPaBOBOro peryMpoBaHus CypporaTHoro MatepuHcTea // Mo-

nomon yyenbin. 2019. N2 19 (257).

CM., HanpwuMep: opbyHor 3. H. [loroBop 0 cypporaTHoM MaTEPUHCTBE W €ro 3Ha4yeHue B CUCTeMe 3alLuTbl NpaB y4acT-

HUKOB penpoaykTuBHoi TexHonorum // t0ctuumsa. 2017. N2 2. C. 53—57.

13 CM., Hanpumep: Manwotura A. B. O npaBoBoii NpMpofe AOroBopa cypporaTtHoro MatepuHcTaa // Becepoceuiickuin xypHan

HayuHbix ny6avkaumin. 2012. N2 1 (11). C. 46—48 ; Cyxapesa E. P. CypporaTHoe MaTepuHCTBO: cBobofia yCMOTPEHUS 1

COOTHOLLEHME OTpPac/eBbIX METOLOB NpaBoBoro peryauposanus // BectHuk BU MBI, Poccun. 2013. N2 3.

MHble npepnoxeHns B YacTv NpeAMeTa Takoro CornalleHus, KkacatLuecs npowecca pogopaspelueHus, aMbpunoHa, nepe-

faum poxaeHHoro pebeHka, He MoryT 6bITb BOCMIPUHSATBI B Ka4ecTBE TakoBOro BBUAY b0 06bekTUBHOM HEBO3MOXHOCTH

KOHTPOAA CO CTOpOHbI Yenoseka (duanonoruyeckue pogbl), 1ubo NpoTUBOpeUNs 3akoHy (pPoXAEHHbBIN pebeHoK — cybbekT

npasa).
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HAJIMYVH YKa3aHHBIX B HEM MeOUYUHCKUX TIOKa3aHUH
(oTcyTcTBUE MaTKH, ehOpMAIVS TOJIOCTU VITH HIEH-
KU MaTKU U Ap.). VIHBIMU cJIOBaMU, CyTh OKa3biBae-
MOM MeJUITMHCKOH yCIyTU 3aKJII049aeTcs B IIOMCKe
U 06HaAPY)XeHUU 340pOBOTO (110 MEAUITUHCKUM TIO-
KasaTeiM) PENPOAYKTUBHOTO OpraHa, ClIoCOGHOTO
(110 MeUITUHCKUM TTOKa3aTesAM) BhIZEp:KaTh IPo-
1lecc UMIUIaHTAI[¥ CTOPOHHETO GMOJIOTUYECKOTO
MaTepHuaja U BEIHOCUTh YKa3aHHBIM OMOTOTHIECKUIA
MaTepras B TeYEHUE YCTAHOBIEHHOTO GU3NOIOTHYE-
CKVUMU paMKaMU BpeMeHU.

C y4eToM NOHATHUS, 3aKpeIUIeHHOTo B 1. 1 1. 2
3akoHa 06 oxpaHe 370pOBbs TpakJaH, pacCTPOHCTBO
byHKIMI opraHa (B JaHHOM CJIy4ae OPraHOB PENpo-
JYKITUHN) TTpeJcTaBseT coboil HapylieHue 3710pOBbS,
ZUIST BOCCTAHOBJIEHUs KOTOPOTO JIUITO0 obpaniaercs
3a MeJUIIMHCKOU TOMOIIbI0 — KOMIUIEKCOM Mepo-
MPUATUN, HallpaBJIeHHBIX Ha oAAep:kaHue U (WiIn)
BOCCTaHOBJIEHUE 37I0POBbs Y BKIIOYAIOIIUX B cebs
npefiocTaBIeHNe MeAUTMHCKUX yotyT (. 3 1. 2 3a-
KOHa 06 oxXpaHe 3710pOBbsI TPAKJAH).

B cBolo ouepesb, MeAUIIUHCKASA yCayra — Me-
JUIIMHCKOE BMeNlaTeIbCTBO WIN KOMIUIEKC MeU-
LIMHCKUX BMeNlaTeabCTB, HallpaBleHHBIX Ha IIPO-
bWIaKTHUKY, JUaTHOCTHUKY U JiedeHre 3a00IeBaHuH,
MeAUITMHCKYIO0 peabuINTaInio U UMEIOITNX CaMo-
CTOSITEJIbHOE 3aKOHYEeHHOe 3HaueHue (1. 4 CT. 2
YKa3aHHOTO 3aKOHa).

TakuM 06pa3oM, aBTOP C y4€TOM MTpoaHaIu3u-
POBaHHBIX TIO3UIUM CUUTAET AOMYCTUMBIM 0603Ha-
YUTH CIEAYIOMWNN 8b(8600: 002080p CYPPO2AMHO-
20 MamepuHcmea — coryalieHue, IBJsgoleecs
HeoTheMJIEMOM 4acThIO OTOBOPA, 3aKII0UaeMOr0
MeXy 3aKa3YUKOM U MeJULIIMHCKON opraHu3alyei,
00 OKa3aHUY KOMIUIEKCHON MeULIMHCKOU YCIYTH,
HalnpaB/ieHHOM Ha IIpeo/iojieHre penpoAyKTUBHOM
AUCHYHKIIMY TTOCPECTBOM KCIIOTb30BAHUS TAKOTO
MeTo/ja JieueHus, KaK CypporaTHOe MaTepHUHCTBO;
NpeAMEeTOM JOTOBOpa CypporaTHOr0 MaTepuHCTBA
AIBJIAETCA yCIyra JOHUPOBAaHUS CyppOoTraTHOM Mare-
PbI0 3[0pPOBOTO PENPOAYKTHUBHOI'O OpraHa nocpes-
CTBOM HEMHBA3WBHOTO 3aMellleHUs He3J0POBHIX
PEeNpOAYKTUBHBIX OPTaHOB 3aKa3YMKOB COOCTBEH-
HBIMU 3ZI0POBBIMU PEMPOAYKTUBHBIMU OpraHaMu C
TIOMOIIbBIO CIEIUATN3NPOBAHHOT'O MEAULIMHCKOTO
COTIPOBOXK/eHVA.

CyliecTBeHHbIE YCJIOBUA AOTOBOPA
U CyO'beKTHBII coCcTaB

[IpezyoXXeHHOE MTOHATHE 0IOBOPa 0O0OCHOBBIBAET
ycTaHOBJIeHHYyo 1. 71 [Ipuka3a MuH3zpaBa HeZoy-
CTUMOCTB HCIIOJIb30BaHuUsA GrioMaTeprasa Cypporar-
HOI MaTepu (AlLIEKIETKN) AJI OILUIOZOTBOPEHUS B
I[UKJIe CyppOraTHOro MaTepuHCTBa. TakuM o6pasom,
cypporaTHas MaTh HUKOT/Ia He MOXKET OBITh TeHeTH-
YeCKH CBf3aHa C HOTEHI[UAIbHBIM PeOEHKOM. YUUTHI-
Bas ee IOJHYI0 OTCTPaHEHHOCTD OT BHIHAIINBAEMOI'0
mwo7a (B reHeTUYeCKOM U I0pUJUYeCKOM CMEBICTE),
00513aHHOCTY CyppOraTHON MaTepH I10 I0TOBOPY CUU-
TalOTCA NCIOTHEHHBIMH C MOMEHTa HaJaJa Ipoljecca
pozioB (ecy yKa3aHHBIN 3Tall JOCTUTHYT), & IOTOMY
060CHOBaHHBIM /[yMaeTcs BHIBOZ, O TOM, YTO IIpeiMe-
TOM aHaJIN3MPyeMOro JOroBOpa BBICTYIIAET YCIyTa 110
JOHUPOBAaHUIO 37J0POBOT0 PENPOAYKTUBHOTO OpraHa
B IleJIAX UMIUIAHTAUY OroMaTeprasa 3aKka3urKa.

He MeHee BaXXHBIM CyIlleCTBEHHBIM YCJIOBHEM JO-
rOBOpa CyppOTraTHOTO MaTEPUHCTBA 0KEH OBbITh OT-
Ka3 CypporaTHOI MaTepy OT POAUTEIbCKUX IIPaB, T.e.
3apaHee IpeiocTaBlIeHHOe Ge30T3hIBHOE coriacue’
Ha TO, 4TO B CJIydae yCIIeITHOT0 PoJopa3pelleHN
cypporaTHas MaTh He MMeeT POANTEIbCKUX IIpaB B
OTHOIIIEHUU II0JA. B mepcriekTHBe peryanpoBaHyie
YKa3aHHOTO BOIIPOCA JOJDKHO OBITh TAKOBBIM, YTO
CypporaTHasi MaTh B IPUHITUIIE HE MOXKET CIMTATHCS
obazaromieil KaKMMHU-TN00 POAUTETBCKIME IIPaBa-
MU B OTHOIIEHUY IOTEHIIMAIBHOTO peOeHKa C yde-
TOM OTCYTCTBHA 'eHeTU4eCKON 1 COLMaIbHOU CBA3U
¢ nmocmeaHum '°.

Heo6X0AMMOCTb yCTaHOBIEHUS OZ0GHOTO CyIIle-
CTBEHHOTO YCJIOBUS — BBIHYK/JIEHHBIN TIEPEXOHBIHN
9Tal Ha IIyTH K NPeIoKeHHOMY PeryJInpOBaHUIO.
[TonoxkeHus a63. 2 1. 4 cT. 51 CeMeHOrO KOJEK-
ca P®, ycraHaBinBamoIlee HEOOXOAMMOCTD ITOJY-
YeHUA CoIIacHA CypporaTHOU MaTepH, Jjid TOTo
yTOOBI OLITH 3aMTMCAHHBIMU B KaYeCTBE POAUTEEH
POXKAEHHOTO pebeHKa, IIOPOXKJAET MHOXKECTBO 3JI0-
yroTpebIeHUH CO CTOPOHBI CypPOTaTHHIX MaTepe 1
He COOTBETCTBYeT LieJIM YKa3aHHOT'O MeTOza JIeUeHN .

KopeHb faHHO¥ Ipo6ieMbl KpoeTcs B 1I. 1 cT. 48
CewmeliHoro koziekca PP, cormacHo KOTOpoMy IIPOMC-
XOX/leHue pebeHKa OT MaTepH (MaTEepUHCTBO) yCTa-
HaBJIMBaeTcsA Ha OCHOBAHUM JOKyMEHTOB, IO TBEPK-
JAIOLINX poycOeHue pebeHka mamepwio. Jlymaercs,
YTO B JAHHOH CTaThe HEOOXOANMO yCMaTpUBATh JiBa
CaMOCTOATENbHEIX aclleKTa: poXkAeHue B GU3H0II0-
TUYeCKOM U IOpUIUYeCKOM CMBICIe. 3aKOHOAATe b,

'S MpennioxxeHHas KOHCTPYKLMS BbiBEleHa U3 aHanornn ¢ 6e30T3bIBHOM opepToi, NpedycMoTpeHHol cT. 436 K PO, npega-
nonaratoLen, 4To cypporaTHas MaTb 0TKa3blBaeTCs 0T POAUTENIbCKUX NPaB B MOMEHT NofnucaHus forosopa cypporat-
HOro MaTepMHCTBA, HE3aBMCUMO OT TOrO, MPOMUCAHO JIX COOTBETCTBYIOLL,EE YCIIOBME B TEKCTE AOr0BOpPa, 0 MOMEHTa

ycnewHoro pogopaspeLlieHund.

16 CM., HanpuMep: onpefenenne KoncTutyumorHoro Cyna PO ot 15.05.2012 N2 880-0 «06 oTkase B MPUHATAM K paccMo-
TpeHuto xanobbl rpaxxgaH Y. . n Y. H0. Ha HapyweHMe UX KOHCTUTYLMOHHbIX NPaB NOMOXEHUAMW MyHKTa 4 cTaTbu 51
CemeitHoro kogekca Poccuiickon Qepepaumu v nyHkTta 5 ctaton 16 PepnepanbHoro 3akoHa “06 akTax rpaxaaHckoro

coctosiHma”» // CMC «KoHcynbTanTaoCcs.
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IpeJyiarasi COOTBETCTBYIOIIYI0 GOPMYIHPOBKY, UC-
XOZWJI U3 MIpeZiCTaBJIeHNs O CpeJHeCTaTUCTUIECKOMN
YKeHIIIMHE CO 3J0POBOM peNpOSyKTUBHOM CHCTEMOH,
ZUUIS KOTOPOU GU3NONIOTUYECKUH U I0PUANYECKUH
TIPOIIECC POXK/EHUS IPEJCTABIIAIOT cOO0M eHOE
neJsoe.

Mexzy TeM B ciiydae 0OpalieHUs K UCCIefyeMOMy
MEeTOZy JiedeHHUs, YKa3aHHbIe IPOIeCChl, OYeBUAHO,
pacrnazamTcs, TOCKOIbKY GU3N0TIOrHIECKHe POJEI
OCyIIlecTBJAET CypporaTHas MaTh, a I0puguIecKoe
pOXXZAeHNe — OnoIoTuYecKre PoAuTeNnn. B Takom
ciyqae QU3NOIOTMYECcKUH acleKT AJis BOIpoca ycTa-
HOBJIEHUS IIPOUCXOXKIeHUA pebeHKa TepsieT CBoe
3HavyeHue, yCTynasa MecTo I0pUANIeCKOMY, KOTOPBII
BKJIIOYAET B ce6s ceAyioliye XapaKTepUCTUKH I10-
TeHIIMaJbHBIX poAUTe el : BOJIeNU3bABIeHNE CTOPOH
Ha BO3HUKHOBEHHE HOBOTO CyOheKTa ITpaBa; HaMmepe-
HUe Ha BOSHUKHOBEHUE 1 YCTaHOBJIEHNE POAUTENb-
CKUX IIPaB U 00s13aHHOCTEH ¢ OyAyIM pebeHKOM;
HaJn4yyie TeHeTUYeCKOH CBA3U (MCIOIb30BaHue OUO-
MaTepHaoB IOTeHIINAIbHBIX POAUTENE).

B0o3MOXHO mpobyeMa cMelleHUs rpakJaH-
CKO-TIPAaBOBBIX 00513aTEILCTB U CEMEHHO-TIPABOBO-
T'O peryJaupoBaHus (IPOABIIAIOMIAACT B HEOOXOAU-
MOCTH ITOJIy4eHUs COIVIacuA CypporaTHON MaTepu
Ha 3allich 3aKa34MKOB B KaueCTBe poAuTenel pe-
6eHKa) OTYACTH BO3HUKAET U3-32 HEKOPPEKTHOM
TEepPMHHOJIOTUY, IPeJJI0KEeHHON 3aKOHOZaTeIeM:
«CypporaTHasi MaThb», «[IOTEHIINATbHbIE POJUTENN,
«T€HETUYECKast MaThb», «T€eHeTHYECKUH oTell». Kak
orMmeuaert E. E. [Iuporosa, comamasch ¢ MHEHUEM
A. A. CepebOpsAKOBO¥, MaTepbi0 POAUBILETOCS B pe-
3y/IbTaTe UCKYyCCTBEHHOT'O OIUIOZI0TBOPEHNS pebeHKa
ZIOJDKHA TIPU3HABaThCA )KEHIIMHA, Ha JieueHue Oec-
IJI0AWA KOTOPOU HampasieHsl IpeAlpuHIMaeMble
nporieaypsr'’.

Jlymaercs, 94To He0OXOANMO MTOUTH YyTh JaIblIle
B YKa3aHHOM BOIIPOCE IIOCPeZCTBOM IIOJHOTO OTKa3a
OT UCII0/Ib30BaHNA TePMHHA «CypporaTHas MaTh» U
€ro 3aMeHbl Ha TepMUH «peNpOAYKTUBHBIN JOHOD>,
YTO B ITIOJIHOM Mepe oTpa)kaeT CyThb CKIaZbIBaIOMINXCA
OTHOILIEHUH U POJIb XKEHIIIUHEI, BBICTYTIAIONel TaKUM
ZOHOPOM.

[ToMuMO BEILIENIEpEUNCIEHHBIX, CYIIeCTBEHHBIM
ZIOJDKHO OBITh YCIOBHE O KOMIIEHCAIIUN OO BEKTUB-
HOI IOTepU 30POBbA PENPOLYKTUBHOTO JOHOpa
(zasee — pasmMep KoMIIeHcauuu 3a ¢pusnosorude-
CKUU BpeZ). B To >xe BpeMs yKa3aHHOe JleHeXKHOoe
IIpefiocTaBIeHNe He CBUEeTeIbCTBYET O BO3ME3THOM
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XapakTepe yCIyTry, OKa3bIBaeMOoM KeHIITUHOM — pe-
MIPOAYKTUBHBIM OHOPOM, IIOCKOJIbKY IIOC/IeHAA
TIoCJjIe TTOTyYeHNs IeHeXXHOTO SKBUBAJIEHTA [I0TepU
CBOETO 3J0pOBbA QaKTHUIEeCKH OyZeT IIoCTaBIeHa B
II0JIO’KeHNe, CYIeCTBOBABIIEE 10 3aK/II0YeHH YKa-
3aHHOTO COIVIAIIeHUS.

TakuM 06pa3oM, cyuiecmaeHHbIMU YCA08UAMU
002080pa, 3aKJII0YEHHOTO C PeNPOAYKTUBHEIM J0-
HODPOM, SIBJISIIOTCS:

1) npezgMeT fOrOBOPA;
2) pasMep KOMIIEHCAH 32 GU3UONOTUIECKUH Bpe;
3) 6e30T3BIBHOE COIIaCHe PENPOAYKTUBHOIO JOHOPa

Ha OTKa3 OT POAUTEIbCKUX IIPaB B OTHOIIEHUN

pebeHKa, 3a9aToro U POXKJEHHOTO IIOCPEACTBOM

yKa3aHHOTo MeToza'®,

Cyb6sexmHblil cocmas 002080pa BHI3BIBAET HE
MeHbIlle BOIIPOCOB, YeM UHBIE acIIeKThI, CBSI3aHHbIE
C HccileilyeMbIMU IIPaBOOTHOIIEHUAMH. B Hayke
CyIIeCTBYET AUCKYCCHS OTHOCUTENBHO KOJTMIECTBA
Y9aCTHUKOB CKJIAZABIBAIONINXCA OTHOIIEHUH U UX
IIpaBOBOrO cTaTyca. PAj aBTOPOB IpeJIoiaraer,
YTO ZOTOBOP SIBJISIETCS MHOTOCTOPOHHUM CcoOIvIallle-
HHEM, YIaCTHUKAaMU KOTOPOT'O BEICTYIIAIOT: CyTIpPy-
r'U-3aKa34vKy, CypporaTHas MaTh U jieyeOHOe Y-
peXJeHne, COIPOBOXKAAOLIee MEAUITUHCKYIO YCIYTY
(Bpau-akymep) . JIMCKYCCHOHHBIM TAKKe ABJISIETCA
BOIIPOC OTHOCUTEIHHO [IPABOBOTO CTaTyca CyIpyra
CyppOTaTHOM MaTepy, MOCKOIbKY IOC/IeJHIH JOIKeH
ZlaTh CBOE ITHUCbMEHHOE COIVIacHe, 9YTOObI Cypporar-
Hast MaTh MOIJIA BEICTYIIUTD B TAKOM KadecTBe (11. 71
[Tpukasa Munszapasa).

C y4eTOM BBIABJIEHHBIX ITO3ULIUI HEOOXOAUMO
0603HauYNUTH MHEHHE aBTOpa. [Ipex/e Bcero, cienyeT
COIJIACUTHCSA C TEM, YTO IIPABOOTHOLIEHNS, CKIaIbIBA-
IOIIYecs B CBSI3M C IPUMeHeHNeM YKa3aHHOTO MeToja
JiledeH s, JO/KHbBI OBITh 0POPMIEHBI HA OCHOBAHUU
08yX camocmosimenbHblX 002080p08, TIEPBBIN U3 KO-
TOPBIX 3aKJTI0YAETCA MeXy MeJUIIMHCKON OpraHu-
3amyeil ¥ MOTeHIINATbHBIMY POJUTEIISIMU, BTOPOH —
MeXZAY MeAUIIMHCKOM opraHu3alueil U penpoayk-
THBHBIM JOHOPOM. BMecTe ykaszaHHEBIE COIAlIEHUA
MIpe/CTaBJIAIOT coO0 coseprkaHre KOMILIEKCHOM
MeJUINHCKON YCIyTH, OKa3bIBaeMOH 3aKa3uHKaM.
MezurHCKasA OpraHu3anysi B paMKaxX OKa3aHus Me-
JWIVHCKOHN YCJIYTHU I10 BOCCTAHOBJIEHUIO PEIPOAYK-
THUBHOTO 3J0POBbs 3aKa3uyrKa OpraHU3yeT 1oA60p
COOTBETCTBYIOIIEr0 PENPOAYKTUBHOI'O IOHOPA U BBI-
IOJTHAET NOCIeAyIore AecTBIA, HallpaBieHHbIe Ha
BOCCTaHOBJIeHHE GePTIWIHLHOTO 3Z[0POBbS TalleHTa.

CM.: [luporosa E. E. NMpobneMbl NnpaBoBOro perynnpoBaHus Npu yCTaHOBAEHUM NPOUCXOXAEHUS AeTeN, POXAEHHbIX Cyp-

poratHoi mMaTepbto // CeMeiHoe u xunuwHoe npaso. 2019. N2 2. C. 24—26 ; Cepebpskosa A. A. MpobneMbl NpaBoBoro
perynupoBaHusa cypporatHoro matepurctsa // Poccuiickas octuuma. 2016. N 12. C. 52—55.

'8 Eule pas nogyepkHeM, 4To NOCAefHEE CYLLECTBEHHOE YCI0BME — 3TO HEODXOAMMbIV MPOMEXYTOUHbIV 3Tan Ha NyTu
dbopMMpOBaHUS eANHOMO NOAX0AA K MPaXKAaHCKo-NPaBoOBOM NPUPOAE CKNafbiBAOLWMXCS OTHOLLIEHWI, NCKTOYAKOLLMNX
ceMelHO0-NpaBoBOI acnekT, BKIOYaloLLUA BO3MOXKHOCTb penpoyKTUBHOIO AOHOPa BAUSATbL HA POAUTENbCKYIO CBS3b

POXLEeHHOro pe6eHKa n pOﬂ,MTeﬂeVI—3aK83HMKOB.

C™m.: Uanupo M. M. CpaBHWTENbHO-NPABOBOW aHaNM3 yCcIOBUIN [OrOBOPOB CYppoOraTHOro MaTepmMHCTBa M BO3ME3[HOM0

okasaHwusa ycnyr // CemeitHoe u xunuwHoe npaso. 2018. N2 3. C. 19—22.

Ne5/2022
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CoralieHre, KOTOPOE 3aKJII0YaETCsA C PENPOLYK-
THUBHBIM ZIOHOPOM, TIPEZCTaBIAET COOOH camMocmosi-
mebHblil 002080p — HEOOXOAMMOE 3BE€HO B 00:3a-
TeJIbCTBE 10 BO3ME3ZTHOMY OKa3aHUI0 KOMILIEKCHOMN
MeAUIIMHCKOU yCIIyTH.

C y4eToM IIpe/JIOKEHHOI'0 IOHUMAHUA CYyTH YKa-
3aHHOTO [IOTOBOPA, a TAKXKe POJIU PEIIPOJSYKTUBHOI'O
JIOHOPA, C y9eTOM IIpeAI0XXeHHOM aBTOPOM MO3UIIUU
00 OTCYTCTBUY CEMEHHO-TIPABOBOTO acIleKTa B JaHHBIX
IIPaBOOTHOIIEHUAX HEOOXOAMMO PE3IOMUPOBATh, UTO
CYIIPYT PENPOAYKTHUBHOIO JOHOPA UX Y4aCTHUKOM He
ABJISIETCS, @ TpeOOBaHME O IOMyYEHUH €0 TUCbMEeH-
HOT'0 COIVIACHS BUAUTCS U3JIUIIHUM U HEYMECTHBIM.

Takum obpasoM, cybsexkmHblil cocmag CKIabI-
BaIOLIMXCA OTHOLIEHUH CIeyIoIINii: 3aKa3uuK, Me-
JVIIMHCKasA OpraHu3anys, pelpofyKTUBHBIN JOHOP.

B KOHTEKCTe pacCyXeHUH 0 CyOBeKTaxX UCCIezy-
€MBIX IPABOOTHOLIEHUI HETb351 HE OTMETUTD 0051-
3aTENIbHOCTh YCTAHOBJIEHUS OTIpeZieJIEHHBIX TPebo-
BaHUH KaK K PENPOAYKTUBHOMY JOHODY’, TaK U K
3akasyukam. B IIpukase MuH3szapaBa periaMeHTaluAa
Tpe6OBaHUH K PENPOAYKTUBHOMY JIOHOPY OTCYTCTBY-
eT. B To )xe BpeMmsd 4. 10 cT. 55 3akoHa 06 oxpaHe
30pOBbA IPAX/aH YCTaHABIUBAET, YTO CYyppPOraTHOMN
MaTepbi0 MOXXET OBITh JKeHII[MHA B Bo3pacTe oT 20
Zi0 35 J1eT, UMemlllasd He MeHee OZHOI'0 30pOBOr0
pebeHKa, IOyYUBILIAsA MEAUIIMHCKOE 3aKII0YeHNEe
00 yZIOBJIETBOPUTETHHOM COCTOSTHUU 37[0POBb, [aB-
Imas mucbMeHHOe MTHGOPMHUPOBAHHOE Z0OPOBOIbHOE
comiacue Ha MeJIMIIMHCKOE BMelaTeabCcTBo. Ha cro-
POHe 3aKa3YMKOB MOI'YT BBICTYIIATh IOTEHIIUAIbHEIE
pozauTenu TM60 OAUHOKASA XKEHIIUHA, AT KOTOPBIX
BHIHALIMBAHUE U POXKJeHNe pebeHKa HEBO3MOXKHO 110
MeOUYUHCKUM KpUmMepusm, olpeZieleHHbIM B COOT-
BeTCTByIo1eM [Iprkase. VIHBIX TpeOOBaHUI JaHHBIM
aKTOM He IIPelyCMOTPEHO.

OTcyTcTBHE BO3PAaCTHOrO LIE€H3a /I 3aKa34YUKOB
BUZINUTCS HEOOOCHOBAaHHBIM. YYUTHIBAsA CyTh OOpalle-
HUA K IOZ06HOMY ZIOTOBOPY — IPEOZ0JIEHHE PEIPO-
IOYKTUBHOH AUCPYHKINY — HEOOXOAUMO YYUTHIBATD
KaK OMOJIOTMYECKYI0 BO3MOXXHOCTb COOTBETCTBYIO-
LIeTro IOHUPOBAHUA CO CTOPOHBI PEIPOAYKTUBHO-
r'o JIOHOPA, TaK ¥ pU3NOTIOTTIECKYIO0 BO3MOXKHOCTD
3aKa34MKOB /I YCTAHOBJIEHUA UX COOTBETCTBUSA
MeJVIIMHCKUM KpUTepusM. B yacTHOCTH, TpobIie-

Ma PenpoAyKTUBHOM AUCPYHKIINHU OOBEKTUBHO He
MO’KET BO3HUKHYTB 00 GOPMUPOBAHUS PENPOAYKTUB-
HOU CHCTEMBI U NOCJle TIPEOJONEHIS MaKCUMaIbHOM
OTMETKH GepTIIHHOTO BO3pPAaCTa.

C y4eToM U3/I0KEHHOTO0, AyMaeTcss 060CHOBaH-
HBIM TIPE/JIOKUTD, YTO TIOTEHIUATbHBIE POAUTEH
He MOTYT ObITh Mitazie 21 roga (couetaHnve 6uo-
JIOTMYECKOT0, FOPUAUIECKOTO U IICHUXOIOTUIECKOTO
KpuTepueB) U ctapiue 49 jyet. [IpesenbHbIN BO3pacT
MTOTEHIINAIBHBIX POAUTENEN YCTAHOBIEH C YIETOM
CPeAHeCTaTUIECKOTO TIPEAETHHOTO GpePTIILHOTO BO3-
pacrta, o MHeHUI0 BceMUpHO# opraHu3anuu 3apa-
BOOXpaHeHus) >

[TOMHMO 3TOTO, KPUTHKYETCS BO3MOXKHOCTH 06-
palieHus K Mo 06HO# perpoAyKTUBHON TEXHOJIO-
TMH TOJIBKO CO CTOPOHBI OAUHOKOM JKEHIIUHBI, YTO
HICKJTIOYaeT BO3MOYKHOCTb OOPaIieHHs CO CTOPOHBI
OIMHOKOTO MY»XYMHBI*>, ABTOD HACTOAIIEH CTaThU
mpezjiaraeT OTPaHUYUTD IIEPEYEHb JINII, KOTOPhIE
MOTYT BBICTYIIATh 3aKa39UKaMHU 110 TAKOMY JOTOBOPY.
B 4aCTHOCTH, 3aKa3YMKaMK MOTYT BBICTYIIATh TOJIbKO
JIUIIA, KaK COCTOSAIINE, TaK U HE COCTOSIINE B 3ape-
TUCTPUPOBAHHOM Gpake (baKTHYecKue Cympyru),
e cynpyra (pakTrdyeckas Cynpyra) COOTBETCTBYET
MeJUIUHCKUM KPUTEPUSM /st 06palieHus K mozgo0-
HOMY METOZY JieueHus 6eCIIOANS; OANHOKAsI YKeH-
IIMHA U OAWHOKUI MY»XYMHA U3 TIepeyHsi CyOheKTOB
TaKUX IPABOOTHOIIEHHH TIOTHOCTHIO UCKTIOYAI0TCA.

C MeAUIMHCKOM TOYKY 3pEHMs UCKIIIOUeHNe U3
TIepPEeYHsI JIUI OAUHOKOTO MY)XYMHBI OIIPaBJaHHoO,
MTOCKOJIbKY TaKOM MeTOo/ ieueHUsT 6eCIUIoAns 00D-
€KTHUBHO He CI0CO6EeH CIIOCOOCTBOBATh U3JIEYEHUIO
6ecruiofust My>X9rHBL. OZHAKO MOAOGHBIHN TOAXO/
(B 9aCTH UCKIIOUEHUS U3 IEPEYHS OAUHOKHX XKEeH-
IIWH) ONpaBZaH ¢ IOPUAAYECKON TOUYKHU 3peHUs,
MTOCKOJIbKY MTO3BOJISIET YCTAHOBUTD CIIPABEAJIUBBIMA
[IPaBOBO 6aaHC YIaCTHUKOB IPAaBOOTHOLIEHUH.

O HEKOTOPBIX 0COOEHHOCTSX COZePKAHMS
MPaBOOTHOIIEHUH, BEITEKAIOITUX
U3 IOr0OBOPa CyppOraTHOTO MaTepUHCTBA

OTHOCUTEBHO COZEPHKAHNA UCCIEAYEMOTO OTOBOPA
HeO6XO,Z[I/IMO OCTAaHOBUTHCS Ha HauboJjee HPO6JIEM-

20 CnepyeT 0TMeTUTb, 4To TpeboBaHWe K CypporaTHON MaTepu — BMOJIHE PACNpPOCTPAHEHHOE SBNEHWE B 3aKOHOLATENbCTBE
Tex CTpaH, KOTopble NMO3BOJNIAIT UCMONIb30BaTh yKa3aHHbIN MeToA nedeHuns. Hanpumep, nspaunbckunin 3akoH 1996 r. ycta-
HaBIMBAET, YTO CYpPOraTHas MaTb AOMKHA BbiTb He 3aMyxeM (Tak Kak POXXAEHWNE 3aMy>HENR XEHLWMHOR pebeHka He oT
My>Xa [enaeT MIafeHLa «0CKBEPHEHHbIM»], HE UMEeTb FreHEeTUYECKOro POACTBA C PeBGEHKOM 1 HU C OAHUM U3 Ha3BaHHbIX
(reHeTMueckmx) poguteneit u NpMHaANEXaTh K TOM e PesUIuu, 4To U Ha3BaHHasA MaTb. CM.: boHHep A. T. 3akoHopaTenb-
CTBO 06 UCKYCCTBEHHOM OMIOAOTBOPEHUM M NPAKTUKA ero NPUMeHEHWs CyAaMU HYXAAoTCs B yCOBepLUeHCTBOBaHWUY //
3akoH. 2015. N2 7. C. 134—151.
Ha HeobxoAMMOCTb yCTaHOBNEHWNS BO3PACTHOIO LieH3a 15 yKa3aHHbIX CTOPOH yKa3blBaloT, B yacTHocTy, [l. A. Benosa u
E. E. BorpaHoBa, MOTUBMPYS yKa3aHHY NO3ULMI0 HEODXOAMMOCTbIO yyeTa MHTepecoB pebeHka, KOTOPbI AONIXKEH XNUTb
N BoCNuTbIBaTbca poautenamu. Cm.: berosa /[]. A., borgaHosa E. E. KoHuenTyanbHble 0OCHOBbI COBEPLUEHCTBOBaHUS 3a-
KOHOAATeNbCTBA O BCMOMOraTe/IbHbIX PEMNpPOAYKTUBHbIX TexHonorusx // 3akoHsl Poccun. 2020. N 6. C. 74—80.
22 CM.: borHep A. T. Ykas. cou. ; YepHbix M. M. OcobeHHOCTH paccMoTpeHns B cyae fen 06 ocnapyWBaHumM oTLOBCTBa (MaTepuH-
CTBa) B NPaBOOTHOLLEHUAX CYpporaTHoro MaTepuHcTea // 3akoHbl Poccuu: onbiT, aHanwms, npaktuka. 2017. N2 9. C. 67—76.
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HBIX, TI0 MHEHHIO aBTOPa, aCleKTax, TPeOyIOIUX CBO-
ero packphITuA. [Ipexie BCero 3To BO3MOKHOCTD Of-
HOCTOPOHHETO0 0TKa3a CTOPOH OT JaHHOI'0 J0TOBOPA,
NpesyCMOTPEHHOT0 NojoxKeHusaMHu cT. 782 'K PO.

Jaxe c yaeToM crielfupUKY IpeAMeTa Uccieye-
MOT0 COIIallleHUsA ITpaBO YYaCTHUKOB TaKOI'O JOTr0-
BOpa Ha OZIHOCTOPOHHUI OTKa3 HE MOXXeT OBbITh HU-
BeJIMPOBAHO, TeM bOoJtee 4To cT. 56 3akoHa 06 oxpaHe
37I0pOBbA I'Pak/aH B ITOJTHOM Mepe 3TO IT03BOJAET.
Oco6eHHOCTD B IaHHOM CJIydae 3aKJII04YaeTcs B TOM,
YTO IIepHOZ TAKOI'o OTKa3a (CO CTOPOHHI KaK perpo-
JOYKTUBHOTO JJOHOPA, TaK U 3aKa3YMKOB) 0OBEKTUBHO
OTpaHUYeH, eCIN He CBA3aH C MeAUIMHCKUMU KpU-
TepusAMU. B 9acTHOCTH, 4. 2 cT. 56 3akoHa 06 OXpaHe
37I0pOBbA I'PaXX/JaH yCTaHaBIMBAaeT BO3MOXXHOCTD
HCKYCCTBEHHOTO ITpEPHIBAaHUA OEPEMEHHOCTH ITPU
cpoke Jio 12 Hezenb. B TakoM cirydae Kak pelnpozayK-
TUBHBIN JOHOp, TaK U 3aKa34YUKU B CJIydae ycCIell-
HOU MMIUTAaHTAI[MY YMOPHOHA BIIpaBe OTKA3aThCs OT
ZAHHOTO ZIOTOBOpPa B 00YCIOBJIEHHBIH 3aKOHOM CPOK.
CTOpOHEI TaKXKe BIIpaBe OTKa3aThCA OT UCIIOTHEHNS
ZIoTOBOpA B JIF000H MOMEHT ZJ0 UMIUIQHTALIH OM-
OGpHoHa WM TIOC/Ie UMIUIAHTALUHY, €CJTH SMOPHOH He
nprxuica. ITo ucTedeHNH yCTaHOBIEHHOI'O 3aKOHOM
cpoka 6epeMeHHOCTH (T.€. 3a peziesiaMu 12 HeZleb),
OZHOCTOPOHHUH OTKa3 OT MCIIOJHEHHUA JoToBOpa
HeZOoMyCTUM. VIcKkiItoueHne — 3TO UCKYCCTBEHHOe
IIpepBIBaHye 6epEMEHHOCTH [0 MHUIIMATHBE PEIpo-
JOYKTUBHOT'O IOHOPA B CJIy4yae, eCIU 3TO HEOOXOAUMO
110 MeJUITMHCKHUM ITOKa3aHUAM (Kak yKas3aHo B 4. 4
cT. 56 3axoHa 06 oxXpaHe 37I0pOBbs IPAXKIAH).

B ciydae eciivi OfHOCTOPOHHUM OTKa3 3asABlIeH
3aKa34MKOM, ITOCJIEAHUI 0053aH KOMIIEHCHPOBATh
B ITIOJTHOM 0ObeMe (B COOTBETCTBUU C YCIOBUAMU
ZoToBOpa) GU3NOIOTHIECKUH Bpe/, 3[0POBBIO pe-
TIPOAYKTHUBHOI'O JJOHOPA, a TaKXXe COIIYTCTBYIOIINE
pacxozibl, BO3HUKIINE K MOMEHTY OTKa3a (Hanpumep,
CTOMMOCTD [TIPOBeIeHHBIX MEAUIIUHCKUX 00cIeso-
BaHU# U Ap.). B ToM ciydae, eciu oTkas 3adBieH
PeNpoAyKTUBHEIM JOHOPOM U YKa3aHHBIN OTKa3 He
CBA3aH C MEJULIMHCKUMHU KPUTEPUAMU, TOCTeHUMI
00513aH BEPHYTH MTOJIHYIO CTOMMOCTD OITaYeHHBIX
ycayT (kak 3a BpeMeHHYI0 IIOTePIO 3ZI0pOBbS, TaK U
COIYTCTBYIOIIKE PACXO/BI), a TAKXKE B CIIydyae HEOO-
XOJVMOCTH — BBIIUIATUTh 3aKa34MKy KOMIIEHCAIIIIO
MOpaJbHOIO Bpeza.

Eciu »ke 0lHOCTOPOHHUI OTKa3 PelpOAyKTUBHOTO
ZIOHOpa 00yC/IOBIEH MEAULIIMHCKUMU IPUYUHAMU,
moZ06HOe MTOBeZIEHHE CIeyeT pacCMaTPUBATh Kak
YaCTHBIY Cay4all HEeBO3MOKHOCTH MCIIOJHEHUA [10-

ﬂ,OFOBOp CypporaTHOro MaTepuHCTBa: NPaBoBas KBHHM¢MKHHMH 1 OTAENbHbIE 3EMEHTbI COAEPKAHNA

roBoOpa Mo 06CTOATENBCTBAM, HE 3aBUCAIIMM OT BOJIU
cropoH » (1. 3 c1. 781 TK P®), a 3HAYMT, PENPOAYK-
TUBHOMY JIOHOPY JIO/DKHBI KOMIIEHCUPOBATh MOJTHYIO
CTOMMOCTb BO3MeIeHUs 32 GU3UONOTUIECKUH Bpes
3/10POBBIO.

Pe3roMmupys BhILIEU3/I0KEHHOE,
He0o0X0IMO OTMEeTHUTh KJIF0UeBBIEe
BBIBO/IbI aBTOPa HACTOAILIEIO
HccIel0OBaHUuSA

JloroBop cypporaTHoro MaTepuHCTBA — 3TO COIVIa-
1eHue, ABAIONIeec cofepKaTeIbHBIM 3/IeMEeHTOM
ZOTOBOPA BO3Me3/JHOTO OKa3aHUA KOMIUIEKCHON Me-
JUVITVHCKOM yCIIyTH, HallpaBJIeHHOU Ha IpeofjoyieHne
penpoAyKTUBHON AncHyHKINU poAuTenell (3akas-
YHKa) IOCpPeCTBOM HEeMHBa3WBHOI'O 3aMelleHU
He3I0POBBIX PeNPOAYKTUBHEIX OPTaHOB pOAUTENeH
(3aKasumka) 3ZOPOBEIMH PENPOLYKTUBHBIMU OpTa-
HaMH PellpOAYKTUBHOI'O JOHOPA IIPY IOMOIIY MeZH-
LIMHCKOT'O COTIPOBOK/AEHUA CIelINaTu3uPOBAHHOTO
MeJMIIMHCKOI'0 yUpeXXAeHUs, aKKPeZUTOBAHHOT'O Ha
IIpoBeJileHNe COOTBETCTBYIOUIUX IIPOLeyp.

VIHBIMU CJIOBaMH, TO, YTO B pAMKaX HaCTOAIIEr0
HCcCIeloBaHUA UMeHYeTCsA JOTOBOPOM CyppOTraTHOTO
MaTepUHCTBA, €CTh He UTO UHOe, KaK OT/eJbHOe CO-
IIalleHue, 3akIodaeMoe MeX/y pelpofyKTHBHBIM
ZOHOPOM U MeJUIIMHCKOM opraHusalyeil B Xofie 1c-
TIOJIHEHUS TOCJIeIHEN CBOUX 00513aTENbCTB B paM-
Kax JJoroBOpa BO3Me3ZIHOI'O OKa3aHUA KOMILIEKCHOM
MeJULIMHCKOH YCIyTH, CBA3aHHON C IpUMeHeHeM
TaKOI'0 METOZA BCIIOMOTATeIbHOU PeNpOAyKTUBHON
TEeXHOJIOTUU. YKa3aHHBIN JJOTOBOP, 110 CBOEH CyTH,
ABJIIeTCA Pa3HOBUAHOCTBIO JOHOPCTBA, NMEIOIero
olipezieieHHEIe crielidrIecKre YepTh, B YaCTHOCTH
He TpeOyIolIero U3bATHUA U IIEpeHOCa OPraHOB PEIpo-
AYKTHUBHOTI'O JJOHOpA JWIlaM, CTpaZaioliiM perpo-
LYKTUBHOU AvicPyHKUIMEN. DTUM Ke ONpeZessaeTcs
CYIITHOCTH POJIH, BHIIIOJIHAEMON PelpOAyKTUBHBIM
JOHOPOM, — BpeMeHHOe IIpelocTaBlIeHNe 30pOBOM
PENPOAYKTUBHON CUCTEMEI /JIs1 BRIHAIIMBAHUSA UM-
IIaHTUPOBAHHOTO SMOPUOHA.

YauTheIBas pejMeT JaHHOI'O COTTIAlIeHNsA, ero
peryiupoBaHue JOKHO JieKaTh UCKIIOUNTEIbHO
B rpakAaHCKO-IIPaBOBOM ITOCKOCTU. CyIllecTBeH-
HBIMH YCJIOBUSMHU TAKOT'O JOTOBOPA JO/DKHBI OBITH:
ero mpejMeT, coracre pelnpoAyKTUBHOTIO JOHOPa
Ha 3aluch 3aKa3uMKa B KauecTBe poguTesneil (kak
IIepexoJHbIY STall PeryIupoBaHua), a TAK)XXe pa3Mep

2 [lonaraeM, 4To [/19 y4acTusl B COOTBETCTBYIOLLMX MPaBOOTHOLLEHWSAX NOTEHLMANbHBIA PENpoayKTUBHbIV LOHOP JOSIXKEH
NPoONTN MEAULIMHCKOE OCBUAETENbCTBOBAHME HA NPeAMeT BO3MOXHOCTU UCMONTHeHWs 00s3aTenbCTB Mo TakoMy [LOroBOpY
C MeIMLIMHCKON TOYKM 3peHus. B aToit cBs3un B cnyyae, eciv No MeAULMHCKUM KpUTepusiM BepeMeHHOCTb TEM He MeHee
ByneT npepBaHa, ykazaHHOe 06CTOATENLCTBO LOJIKHO BbITb BOCAPUHATO UMEHHO C ToUKM 3peHus n. 3 cT. 781 TK PO.
B T0 e BpeMs Henb3s nckno4vaTth cMTyauun obMaHa unu npefocTaBaeHUs HeHaanexallein nHGopMaLnm co CTOPOHbI
penpoayKTUBHOrO JOHOPa O COCTOSIHUM CBOEro 340poBbs. B TakoM cnyyae fonxHbI 6bITb NPUMEHEHbI NOCNEACTBUS,
aHanoruyHble ofLHOCTOPOHHEMY 0TKa3y OT UCMONHEHWS AOr0BOPa CO CTOPOHbI PernpoaykTUBHOro AoHopa bes yyerta Me-

OVLWHCKOro Kputepua.
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OPUANYECKAA HAYKA BE3 I'PAHUL

Penp[)}.'l)’KTMBHbIE fpaBa rpa>xaaH B MPpaBoOBbIX CUCTEMAX Poccun u Kutas

JeHE)XXHOT'0 BO3MellleH!s, SKBUBaJIEHTHEIN BpeMeH-
HOM ITOTepe 3/I0POBBSI PENIPOAYKTUBHOTO JOHOPA.
Ba)XHBIMU IIpeZCTABIIAIOTCA KaK YeTKas IIpaBo-
Bas perIaMeHTaNVs YKa3aHHOTO ZOr0BOpPa, TaK U
PacKpBITHE OTAETbHBIX COZlepiKaTeIbHbIX aCIIEKTOB:
B YaCTHOCTH, YCTAHOBJIeHHe BO3PACTHOr'O IieH3a KakK
JJIA1 pellpOAYKTUBHOTO JOHOPA, TaK U /JIs 3aKa3urKa
(c yueToM O6MOOTMYECKOI BO3MOKHOCTH CYIIeCTBO-
BaHUA IPOO6JIEMBI PENIPOAYKTUBHOU AUCHYHKIIIN) ;
3aKpeIUleHUe IIpaBa Ha OAHOCTOPOHHUM OTKa3 CTO-
POH OT MCIOJHEHUS IPUHATHIX Ha cebs 0053aTeIbCTB

ABTOpOM IIpeAjIoKeHO OTPaHNYUTENTbHOE U BIIOJI-
He KOHKpPETHOe IIOHNMAaHUe CyTH JaHHOI'O IPaBOO0T-
HOIIIEHUs, YTOOBI OTCEYh CEMEMHO-TIPABOBBIE ACIIEK-
ThI U3 JAaHHOM 06JIaCTH PeryJINpOBaHUs, KOTOPbIE
0OBEKTUBHO HEe TPUMEHUMEBI K TI00OHBIM OTHOIIIE-
HusM. [ToBceMecTHOe cMelleHUe B YKa3aHHON 4acTu
Y IOTPeOHOCTD UCCIeloBaTeIel yBA3aTh IpakAaH-
CKO-TIPAaBOBBIE OTHOIIEHUSA C 06/IACThIO CEMEMHOTO
npasa (BOIIpocaMy IETCTBA, 3aIIUTOH IIpaB pebeHKa,
OTLIOBCTBA ¥ MAaTepHUHCTBA) JIOTMYeCKU OOBsICHIUMA,
HO paKTHUECKN HEKOPPEKTHA U TpeOyeT MPUHIUIIH-

U TIOCJ/IeICTBUM TaKOT'O OTKa3a. AJIbHOT'O ITI€EpECMOTpA.
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Annomauus. C nosuyuti KongeHyuu o0 npasax uH8aiudo8 paccMompeHtst COCMosiHue obwecmea u
0CHOBbL NPABOB020 CMAMYCA JIUY, € 02PAHUUEHHBLMU 803MONCHOCMAMU 300p0o8bsi 8 Poccuu u Kumae.
BbLageHsl cyujecmayoujlie HaCmHONpagossle cpedcmaa Ux coyuantuzayuul.

Kntoueeste cnosa: 002080p, uH8AUD, UHMEIEKMYAIbHAS COOCMBEHHOCb, AUUA C 02PAHUUEHHbIMU
803MONCHOCMAMU 300P08bS, NPABO COOCMBEHHOCMU, COeKd, UACMHOe NPaso.

Abstract. From the standpoint of the Convention on the Rights of Persons with Disabilities, the state of
society and the basis of the legal status of persons with disabilities in Russia and China are considered.
The existing private legal means of their socialization are revealed.

Keywords: contract; disabled person; intellectual property; persons with disabilities; ownership;

rocyzapcTB — B PaKynbTaTUBHOM IIPOTOKOJIE, COOT-
BETCTBEHHO, OT 24 ceHTsa6psa 2008 1. / 25 ceHTAOpsA
2012 r.> u 30 mapra 2007 1. / 1 aBrycra 2008 T.

C npuHaTueM KoHBeHIIMU CcTaJu rOBOPUTH O
HOBOU KOHIIENIIUU II0 OIIpe/ieJIeHNI0 MHBaIHIHO-
CTH — TIPABO3aIIUTHOM, KOTOPasi BKJIIOYAET B cebs

NccnepoBaHve BbiMONHEHO B paMKkax MporpaMMbl CTpaTernyeckoro akageMumyeckoro nugepctea «l1pnoputet-2030».
KoHBeHLMA 0 NnpaBax MHBaNUAOB: 3aknoyeHa B . Hbio-Mopke 13.12.2006 // BronneteHb MexayHapoaHbIX LOrOBOPOB.

DepnepanbHblii 3akoH o1 03.05.2012 N2 46-03 «0 patudumkaumm KoHeeHunm o npasax uusanugos» // C3 PO. 2012. N2 19.
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OPUANYECKAA HAYKA BE3 IPAHUL|
[paxpanckoe npaso. [paBo counanbHoOro obecneyenms

COBOKYITHOCTb MEAUIIMHCKOM U COIUAaIbHOM Moziesei
BO B3aUMO/IeMCTBUM C IPUHLIMIIAMU OXPaHbI IpaB
rpakziaH ¢ GU3NIECKUMU U (WITHN) TICUXUIECKUMU
HeIOCTaTKaMU OT JI00bIX GOPM JUCKPUMUHAIIUH.
HamoMHUM, YTO MeAULIHCKAs KOHIENIHs (MO/eJb)
paccMaTpuBaeT MHBAJIUAHOCTD KaK HapylleHue,
KOTOpO€e HeOOXOAUMO JIEYUTDb U PeabINTUPOBAaTh,
WIN KaK OTKJIOHEHHE OT HOPMaJIbHOTO COCTOSTHUS
3/10pOBbA, Tpelyrollee MeJUIMHCKOM ToMomu?; co-
IMaabHasA KOHIEMIHA,/MOZeh 00BACHIET UHBATH/-
HOCTb KaK KOHCTPYKLMIO B3aUMOCBS3U I'pak/aH C
o611ecTBOM®.

B KuTae BiusiHUe IPaBO3aUIUTHON KOHIIETIIUU
3aMeTHO Jaxe M0 U3MeHeHUI0 TEPMUHOJIOTUM B OT-
HOILIEHUU JIUI] C OTPaHUYeHHBIMU BO3MOKHOCTSIMU
(manee — nmria ¢ OB3): ot kangaii (F%/K) — «kaneka,
6ecronesHocThb» 10 kaHuau (JEJ%) — «aebopmupo-
BaHHBI», TpU 3ToM KuTatickas dezeparys nHBa-
JIVJTOB BHICTYIIAET 32 UCIIOIb30BaHUE 0003HAUYEHUS
xaruncan (§%f) — «HemmonHbIA ¥ 3aTpyAHEHHBIN» .

B Poccuu TepMuH «uH8aud» mosiBwicsa B XVIII B.
U CYUTAETCS MPOU3OMIEAITUM OT PPAHITy3CKOTO
invalide, 0603HavarOLIETO COCTOSTHNE OOJIE3HH, CIa-
6ocTu yenoBeka’. [Ipy 5TOM ITOHATUE «UHBAAUD»
UCIIO/Ib30BaJIOCh B OTHOIIEHUU BOEHHOCTYXAIUX,
TTOJTYIUBIINX QU3NIECKUE YBEUbS B TIEPUOJ HECEHUS
CITY’KOBI, @ IPUMEHUTENBHO K TPaK/IaHCKOMY HaceJie-
HUIO C HeIOCTaTKaMU 3/I0POBBS CYIIeCTBOBAM Hojiee
VHUYDKUTETbHBIE TEPMUHBL: «y602Ull», «KA1eKa»,
«2styxoti» u T.1.°

B xoH1ie XIX B. M”HBaINUAHOCTD CTajJa TPAKTO-
BaThCA C TOUKU 3pEHUSA MeJUIIMHBI KaK HellOJIHO-
1IeHHOCTh, KOTOPYIO HEOOXOZAUMO JIEYUTD WU KOP-
pekTupoBarthb. B cepeaune XX B. B Coroze CoBeT-
ckux ColuanucTUIecKux Pecy6ivK MeIuIMHCKas
KOHIIeNINsA Olipefeisia UHBATUAHOCTD C TO3UITUU
HEeroJJHOCTU K TPYZY, YTO B MOCJIeAYIOIeM Hallllo
OTpa)keHUe Ha 3aKOHOJaTeIbHOM YpOBHe. B koHIle
1990-x — Havase 2000-x rT. B Poccuu npoucxoaunio

3aMMCTBOBaHUe M3 3al1aZJHOeBPOIeCKOM IIPaBOBOM
CHCTEMBI COIIaTbHOM MOZIeNH, 3aKpeIUIAIoel OCHO-
BBI 3aIIJUTHI IIPaB U IOCTOMHCTBA JIMYHOCTH JITOZeH C
WHBAJINJHOCTBIO, YTO HAIIUIO OTpakeHKe Ha YpPOBHe
3akoHOB’. U ¢ 2008 I. MBI TaKKe TIOCTENEHHO Tepe-
XOZUM K IIPaBO3alIUTHON KOHIIENIVY, B TOM YHCIIe
B O0Jiee 4aCTOM HCITOIb30BAHUU TEPMUHA «1ULd
c OB3».

B npeamb6ysie KoHBeHIINM O IpaBax UHBAJINZOB
VHBAJINJHOCTh XapaKTepU3yeTcs KaK «38070UUOHU-
pytouiee noHAMuUe», pe3yabTaT «B3auMOZEeNCTBHUA, KO-
TOpOe IIPOUCXOJUT MY UMEIOIINMY HapyleHUA
3[0pOBbA JIIOJIbMU U OTHOIIIEHYeCKUMU U CPeJOBBIMU
6apbepaMH U KOTOPO€e MeIIaeT UX IIOJTHOMY U 3¢-
beKTUBHOMY yYacCTHIO B )KU3HH 00IlecTBa HapaBHE
c IpyruMu» (1. «e»). B ctatbe 1 KoHBeHIIMU yKa3a-
Ho: «K MHBaIMaM OTHOCATCA JINIIA C YCTONYUBBIMU
br3NYeCKUMU, IICUXUIeCKUMU, UHTeJUIEKTYaTbHEI-
MM WIN CEHCOPHBIMY HapylIeHUAMH, KOTOpbIe IPU
B3aMMO/IEMCTBUY C PA3TUYHBIMU 6apbepaMH MOTYT
MeIllaTh UX IOJHOMY U 3pPeKTUBHOMY YIaCTHIO B
’KU3HU 001I[eCTBa HapaBHE C APYTUMU».

B craTtbe 1 ®ezpepanbHOTro 3aKoHa «O coab-
HoOU 3amuTe nHBANZAOB B Poccuiickoit Pegepannm»
JlaHBI clIeflytollye onpejeneHus: « I HBaIug — auno,
KOTOPOe UMeeT HapylleHNe 3/J0POBbs CO CTOMKUM
paccTpoiicTBoM GYHKIMH OpraHu3Ma, 00yCIOBIEH-
HOe 3a00J1eBaHUsIMH, ITOCIEACTBUAMU TPAaBM WU
ZedeKTamMu, IPUBOJAIIEe K OTPAHNIEHHUIO KU3He-
ZesITEIbHOCTU Y BBI3bIBaIOIee HEOOXOAMMOCTD €T0
CoLlaIbHOM 3alllUTHI.

OrpaHuyeHUe KU3HeJeATeIbHOCTH — IIoJHas
WY YaCTUYHAasA yTpaTa JULIOM CIIOCOOHOCTH WU
BO3MOXXKHOCTHU OCYIIECTBJIATh CAMOOOCTyKUBaHUE,
CaMOCTOATEIbHO IIepe/JBUTaThCsA, OPUEHTHPOBATh-
cs1, 00IIaThCsA, KOHTPOJIHUPOBATH CBOE ITOBEJIEHUE,
06yJaThbCs U 3aHUMATHCS TPYZOBOH e TeTbHOCTBIO».

B 3axone Kuratickoiit Hapoznoii Pecrry6auku o
3amuTe nHBanuzAoB (1990 r., pea. 2018 r.) noHATHE

4 CM.: Lock M., Nguyen V. A Short History of Medicalization // An Anthropology of Biomedicine. Oxford : Wiley-Blackwell,

2010. P. 360.

5 CM. Takxke: TapaceHko E. A. CoumanbHas nonuTvka B 061acT MHBANUAHOCTU: KPOCCKYNLTYPHbIA aHaNU3 U NoUCK ONTu-
ManbHoM KoHuenuuu ans Poccun // XypHan nccneposanuii coumansHoit nonutukun. 2004. T. 2. N2 1. C. 27 ; Topnonosa J1. A.
leHeanorus NoHaTUs uHBanugHocTyn // BecTHuk ToMckoro rocynapcTeeHHoro yHusepcuteta. 2017. N2 37. C. 95.

¢ URL: https://en.wikipedia.org/wiki/Disability_in_China#:~:text=%D0%9F%D0%BE%20%D0%B4%D0%B0%D0%BD%

D0%BD%D1%8B%D0%BC%20%D0%9A%D0%B8%D1%82%D0%B0%D0%B9%D1%81%D0%BA%D0%BE%D0%B9%20

%D0%A4%D0%B5%D0%B4%D0%B5%D1%80%D0%B0%D1%86%D0%B8%D0%B8%20%D0%B8%D0%BD%D0%B2%

D0%B0%D0%BB%D0%B8%D0%B4%D0%BE%D0%B2%2C,(7%2C40%25)%20%2D%20%D0%BD%D0%B0%D1%80%

D1%83%D1%88%D0%B5%D0%BD%D0%B8%D1%8F%20%D1%80%D0%B0%D0%B7%D0%B2%D0%B8%D1%82%D0

%B8%D1%8F%20%D0%B8.

MoapobHee cM.: TonkKoBbIN ClIOBapb XWBOMO BENIMKOPYCCKOrO A3biKa : 3bpaHHble ctateu / B. W. Janb ; coBM. ped. n3g,.

B. W.0ans n N. A. BogyaHa pe KypteHa. — M. : Onma-[pecc, 2004. C. 356.

8 CM.: Mypasbesa M. I Kaneku, MHBanuasl Uau nuua ¢ orpaHMYeHHbIMU Bo3MoxHocTamMn? 0630p uctopmu niesanugHoctv //
>KypHan nccnepoBanuin coumanbHon nonntukm. 2012. N2 2. C. 159.

9 CM.: 3akoH CCCP o1 11.12.1990 N2 1826-1 «06 0CHOBHbIX HaYanax coLmanbHoM 3aluLeHHocTy nHeanungos 8 CCCP» //
BenomocTu Chespa HapogaHbix aenytatos CCCP u BepxosHoro Coseta CCCP. 1990. N¢ 51. Ct. 1115 (yTpatun cuny) ;
DepnepanbHbiil 3aKoH 0T 24.11.1995 N2 181-D3 «0 counansHom 3awmTe uusanuaos Poccuinckon ®enepauyun» // C3 PO.
1995. Ne 48. CT. 4563 (c n3m.).
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«UHBANUO» PACKPEIBAETCA Yepe3 MeAULIMHCKYE ITOKa-
3arenu (aHomasnud (HapylleHUe) 3/l0pOBbs, yTpaTa
oIpeZieIeHHOT'0 OpraHa WM pacCTPOHUCTBO GYHK-
LIMM), OTHOILIeHME K TpyAy (IIoJHaa Wik YacTUYHaa
yTpaTa CIloCOOHOCTU 3aHUMAThCS OOBIYHOM Jes-
TeJIbHOCTBIO, OTpaHUYeHNe )XU3HeAeATeTbHOCTH) U
noTpe6HOCTh B cOManbHOM 3amure . JlepuHunms
«02paHUYeHUe HCU3HEeOesAMeIbHOCMU» B POCCUICKOM
Y KUTANCKOM 3aKOHAaxX paKTHUIeCKH COBIaZaeT.

TakuM 06pa3oM, OTCYTCTBYET €AUHOE Ha MEXY-
HapOJHOM U HaIlMOHAJIbHOM YPOBHAX NIpe/CTaBIIe-
HUe 00 UHBAINAX, U B 00€UX CTpaHax HET Jierajb-
Hol gedunnnym aun c OB3, 3aKoHOZATENH OPHEH-
TUpyeTcd Ha MeJUIMHCKYIE KpUTEepUH U He yZenaeT
JOJDKHOTO BHUMAHWUSA COIIMAIbHBIM acneKTaM obec-
NeYeHVst MX MTOTHOIIEHHOM XU3HEIeATENbHOCTH .

[1o pa3IUYHBIM CTaTUCTUYECKUM JAaHHBIM B MHpe
3aduxcrpoBano ot 670 zo 800 vH nHBaMINZAOB (10—
12 % oT 06IIel YUCIeHHOCTY HACEeIeHU IUIAHETHI).
C y4eToM WIeHOB UX ceMeli npobieMa NHBaINIHOCTH
HaIpAMYIO Kacaerca 1/4 HaceJleHUsA MUDa.

B Poccun, o pasHeIM JaHHBIM, UHBaJIUZOB Ha-
CUNTHIBAeTCsS OKOJI0 12—13 MUIH 4eJl., UYTO COCTaB-
JIieT pu6IM3UTENbHO 8,8 % HaceleHUs CTPaHHbI, U
6osee 40 MJTH MaJIOMOOUIBHBIX TPaKaaH — 27,4 %
HacesieHUs. B 00111eii YMCcIeHHOCTH MHBAJIM/IOB B Ha-
el cTpaHe JI0AY IEHCHOHHOT'O BO3pacTa COCTaBJIA-
10T 65,2 %, TpyaocnocobHoro Bo3pacta — 30,5 %,
zetu — 4,3 %. Ilpu atoMm, 110 laHHBIM PoccraTa u
Poctpyza, HabmogaeTcs TEHAEHIIUS YBeTUYeHNs
yucia JeTel-nHBaInuzAOB.

OCHOBHBIMH UCTOYHUKAMU MHGOPMALINH SIBJIA-
foTcsA peructphl IleHcuonHoro ¢poHza PO u MuH-
3apaBa PO, B HEKOTOPOU CTETIEHU — PErUCTp GIOPOo
MeJUKO-COIINaNbHON 3KCIIePTU3LI, IPX 9TOM OHU
cofiepKaT cepbe3Hble pacxoxkAeHuA (HegoydeT MuH-
3apaBoM cocTaBsisfeT cBhille 10 %). [TeHCOHHBIHM
¢bonz Poccuu yIUTHIBaeT He MHBAJIW/IOB, a IIOIyYa-
TeJsiel TIeHCUH [0 MHBAMAHOCTH (MX 0QOPMIIAIOT He
BCe; OIBIT APYTUX CTPaH HAIVIAAHO IT0Ka3bIBaeT, 4TO
YHCJIO BHIABJIEHHBIX B HUX WHBAIN/0B 3HAUUTE/Ib-
HO TIPEBBILIAET YHUCJI0 UHBAINUOB-0eHepUITIapOB
CHICTEMBI COIIMAIBHOM 3alTUTHL). A B OTYETH OI0PO

0 URL: http://www.mca.gov.cn/.

"

Tlonuuckas B. B.

Coumanu3zauws ami ¢ 0rPaHUYEHHbIMI BOSMOXHOCTAMM 3[10P0OBbA CPEACTBAMI YACTHOTO NpaBa...

MeANKO-COIIMaJIbHOMN 3KCIePTHU3bI He BKII0YaI0TCA
JINIa, KOTOPBIM UHBAJIMJHOCTD YCTaHABINBAETCA JI0
ZOCTYDKeHM Bo3pacTa 18 Jier.

[To pauubiM PoccraTa, Ha 01.01.2021 uucneH-
HOCTb MHBaJIN/OB B cTpaHe cocTasmaa 11,63 MiH de-
JIOBEK, B TOM 4McJIe B Bo3pacTe A0 18 meT — 704 ThIC.
4yeJIoBeK, B Bo3pacte 18 yet u crapme — 10,9 M
JeJI0BeK, U3 HUX B TPYZOCIOCOOHOM Bo3pacte — 3,65
MJIH 4esioBeK (B Bo3pacTe oT 18 go 30 jseT — 485
THIC. YesIoBeK, B Bo3pacTe 31—60 jeT ((KeHITMHBI —
55 neT) — 3,166 MJIH 4esnoBek). BriepBrle MpU3HaHbI
nHBanugamu B 2020 r. 559 ThIC. YelOBeK.

3 13 MJIH MHBaJIUZAOB B Poccuu UMeIOT paboTy
npuMepHo 10 % (mipu sToM B cTpaHax OOCP nmeroT
paboTy nopsigka 50—70 % UHBAIUIOB TPYAOCIOCOO-
HOro Bo3pacra, B CIIIA u3 54 MWUINOHOB WHBAIN/OB
TPyZAOyCTpOeHo 29 %",

B Kutae Takke HET OJHO3HAUYHBIX CTaTHUCTUYe-
CKUX JJaHHBIX 110 COCTOSHUIO 3ZI0POBbA IPpaXkAaH.

ITo ZaHHBIM IIEpPBOT'O HAI[MOHAJIBLHOTO 00CIe0Ba-
HUsL BBIOOPKH JIUIT C OTPaHUYeHHBIMU BO3MOYKHOCTS-
MU 370poBbs 1987 1. (mourtu 20 % A0MOX034HCTB) ',
B Kurae npoxuBaeT oxos0 60 MJIH 4es0BeK C orpa-
HUYEHHBIMU BO3MOXXHOCTSIMU Pa3IMYHbIX BU/OB,
YTO COCTAaBJISIET OKOJIO 5 % OT 00111eil YMCIeHHOCTH
HacesneHus. Ha maii 2016 T. 65U10 3apETHCTPHUPOBAHO
33,7 MJIH HHBAJIUZOB, 4TO Ha 28,5 MJIH 60JIbIlle, YeM
Ha TOT e nepuog 2015 r."°

CornuanbHBEIMU BollpocaMu B Kutae 3aHuMaeTcsA
MWUHHCTEPCTBO TPAKAAHCKUX eI, TI0 MHGOPMaH
KOTOPOT'O CUCTEMO¥ 00€eCIIeYeH s 110 IIPOKUTOUHOMY
MHUHUMYMY U CUCTEMOU COIIMATbHOT'0 CTPAaXOBAHUS
OXBayveHbI, COOTBETCTBEHHO, 2 MuTH 590 ThIC. 1 1 MJIH
30 ThICc. UHBAMNUZAOB™®.

[To sanubeiM OOH, nHBaMUAHOCTDL B KuTae UMeEIOT
NPUOIU3UTENBHO 83 MIIH YeIOBEK .

W13 Hux TpynoycrpoeHo 80 %. Yucio nHBaIWAOB,
paboTaiomux Ha ClelUaabHbIX TPEeANPUATHAX, CO-
craswio 1 muH 90 TBICAY YestoBeK. Ha rocyzapcTseH-
HBIX NIPEATPUATUSAX U B YUIPEXKJeHUIX, KaXKA0e U3
KOTOPBIX 00513aHO TPYZOyCTPANBaTh ONpeZeeHHOe
KOJIMYEeCTBO MHBAIHM/OB B 3aBUCIMOCTH OT 001Iei
YHCJIEHHOCTU pabOTHUKOB, pabotaer 1 MuH 236

Cwm.: CTaHpapTHble npaBuna obecneyeHuns paBHbIX BO3MOXHOCTEN ANns MHBanuaos. MpuHaTtel pesonouuneit 48/96 Mexe-

panbHoi Accambnen O0H 20.12.1993 // CMNC «KoxcynbTtantlnoc» ; OT coymansHoit nsonaumm k paserctay. Ocyuiect-
BieHWe npaB UHBaNUAoB. PyKoBOACTBO A4N5 NapnaMeHTapues : MexayHapoLHas KOHBEHLMS 0 NpaBax UHBaANAO0B W
MakynbTaTUBHbIA NpoTokon K Hel // PykosogcTeo ana napnamentapues. 2007. N2 14. URL: http://archive.ipu.org/PDF/

publications/disabilities-ru.pdf.

B nocnenHee BpeMa BonpocChbl UHBANMAOB Nnonanu B KOMNETEHLUMNIO POCpr,D,a.

3 CM.: HoBukoB M., lpuceukas H., Kotos B. TpynoycTpoicTso ntofei ¢ nHBanugHocTbto. M., 2009. C. 9 ; Glenn M. K., Ford
J. A., Moore D., Hollar D. Employment issues as related by individuals living with HIV or AIDS // J Rehabil. 2003. 69.

Pp. 30—36.
' URL: http://www.cdpf.org.cn/.

5 CM.: China Disabled Persons Federation. CTatuctunyeckuit 6ronneteHb o coumnansHoM obcnyxueanumn 2016 roga //

URL: http://www.cdpf.org.cn/.
¢ URL: http://www.mca.gov.cn/.

7 URL: https://ru.knowledgr.com/14232850/UnBanugHocTbBKutae.
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OPUANYECKAA HAYKA BE3 IPAHUL|
[paxpanckoe npaso. [paBo counanbHoOro obecneyenms

ThIC. UHBAJIU/IOB. YK C/I0 UHBATUOB, pabOTAIOIUX
Ha WHANBUYAJIBHBIX U CO3/JAHHBIX UMU CAMUMU
YaCTHBIX MPEANPUATHAX, — CBhIIIe 1 MutH 700 ThIC.
gesoBek'®.

HopMmaTuBHYI0 6a3y MpaBOBOTO CTaTyca JIUI] C
OB3, B ToM uuciie uHBaIUAOB B Poccuu u Kurae,
cocTaBIAoT KOHCTUTYINSA, cCIelalbHOE 3aKOHO-
ZlaTeJbCTBO, UHBIE 3aKOHBI, COZIepXKallre HOPMBI
O TIpaBax 3TO¥M KaTErOPUU I'PAXK/AaH B PAa3TUYHBIX
chepax.

B cratbe 7 Koncturyiuu PO Poccus npososria-
IIeHa COIMATbLHBIM FOCYZapCTBOM C PACKPBITHEM
3TOTO MOHATHUSA Yepe3 IeJIeNoIaraHue: «...IoAUMUKA
KOMOpP020 HANPAs.ieHd HA co30aHue ycao8ull, obecne-
yusawux 00CMOoUHY0 #U3Hb U cB0O00HOE pazgumue
yesiogexa». B 4acTu 2 TOMU e CTaThU CIIENUATBHO
OTMeueHO, 4To B Poccuiickoii dezsepariuu obecre-
YUBaETCs rOCyAapCTBEHHAS MOAAePKKA NUHBAIUIOB.
Hawm npegcrasisgeTcs, 4To ¥ 9Ta HOpMa, U 4. 1 ¢T. 39
Konctutyiuu PO 6osbiile CBUAETENBCTBYIOT O TTaTep-
HJIMCTCKOM OTHOIIIEHUY TOCYZIapCTBa K MHBAIU/IAM,
a He 0 UX COIfUaTU3aITnH.

Cutryanua usMeHwIach K gydmemy B 2020 . ¢
BHECeHMEM U3MeHeHUH U fomoHeHUY B OCHOBHOM
3aKoH Poccru, B YaCTHOCTH C IOTIOJTHEHHUEM KOMITe-
TeH1u [IpaBuTebcTBa PO, KOTOpOoe «obecrmeunBaeT
bYHKITMOHMPOBAHME CUCTEMBI COITUATBHOM 3aIUTHI
WHBAJIW/IOB, OCHOBAHHOM Ha MTOJITHOM M PABHOM OCY-
IIeCTBIEHUY UMU TIPaB U CBOOO/ YeoBeKa U Tpax-
JaHWHA, UX COITMAIbHYI0 MHTErpaIuio 6e3 KaKoH-u-
60 JVCKPUMUHAIINH, CO3/IaHue JOCTYITHOU Cpe/ibl
ZUTST UTHBAJIU/IOB M YTydIIIEHUE Ka4eCTBA UX KU3HU»
(m. «B.2» 4. 1 cT. 114).

Cratbs 45 «CoruanbHoe obecredeHre» KOHCTH-
Ty KuTas Takke HOCUT PENMYIIIECTBEHHO Ta-
TEPHAINCTCKUI XapaKTep: peYb UJIET O MaTepUaib-
HOI TOMOIITY OT TOCy/ZIapCTBa B cIyyae 60e3HY Wik
moTepu TpyAocnocobHocTH (4. 1), o0 TocyapcTBEH-
HOM 0obecIieueHN M NHBAJIU/IOB 13 YKUCIa BOEHHOCTY-
)kamux (4. 2). Tosbko 4. 3 3TOM cTaThbU YIIOMUHAET
0 TIOMOIITY CO CTOPOHBI TOCYZapCTBa U 06IIeCTBa o
OTHOIIIEHUIO K «CJIeNbIM, 2YXUM, HEMbIM U OpPY2UM
epancoaHam-uHsarudam 8 ycmpoiicmeae Ha pabomy, 8
006bl8aHUU cpedcm8 HA HCUBHB, NOTyUeHUU 00pa308a-
Hus». [IpyuMedaTenbHO, 9YTO GOPMYIUPOBKA HE ITO3BO-
JITET TPAKTOBATh 3TO KaK 00SI3aHHOCTh TOCYZIapCTRa.

B ob6eunx cTpaHax ecTb CIellraTbHOe 3aKOHO/a-
TEJIbCTBO, O KOTOPOM YIIOMSITHYTO BHIIIIE.

OtzesbHBIE HOPMBI O TTPaBaX 3TOM KaTErOPUU JIUI]
coZiepKaTcs B 3aKOHO/IATENbCTBE O 3/I[paBOOXPaHe-
HUY, 06 06pa30oBaHUU U APYTUX aKTaX, HO YIIOP Jie-
JIaeTCs UMEHHO Ha coIfMaabHoe obecreveHue.

OnHaKo 3TOT BapUaHT MOJUTUKU He SBIAETCA
3 HEKTUBHBIM HU C 9KOHOMUYECKOH, HU C TICUXOJIO-
TUYeCKOH TOUKM 3peHus, c1abo COOTBETCTBYET Ie/TN
KonBeHIINM 0 TpaBax MHBAINIOB — IOOIIPEHMUIO, 3a-
IIUTe ¥ 06eCIieYeHUIO MTOTHOTO U PaBHOTO OCYIIECT-
BJIEHUS BCEMU MHBaJIWaMU BCeX IIPaB UeJoBeKa U
OCHOBHBIX CBOOO/I, a TaK)Ke TIOOIIPEHUIO YBaXKEHUA
MIPUCYIIETo UM JOCTOUHCTBA.

[peacrasifeTcs, YTO JOCTXKEHUIO 3TOM 1LIesH, Co-
nranusany Jiuil ¢ OB3 60sbIlle MOXKET CITIOCOOCTBO-
BaThb YaCTHOE ITPABO C POHU3HIBAIOIINM BCE €T'0 IOJ0T-
pacyii 1 UHCTUTYTHI IPUHIUIIOM paBeHCTBa, C YHUBEpP-
CaTBHBIMHU [T TPAXKAAHCKOTO 000POTa CPeAICTBAMHU.

Jluna ¢ OB3 MoryT peann3oBaTh CBOe ydyacTHue
B TPakIaHCKOM 060pOTE CaMOCTOATENBHO, Yepes
Tpe/ICTaBUTEJIA WIN Yepe3 IIOMOIIIHUKA, YTO He cJie-
ZIyeT CMeITUBaTh C yYaCTUEM B IpakAaHCKOM 060-
pOTe oTpaHUYeHHHBIX B I€€CTIOCOOHOCTH U HeZleeco-
COGHBIX TpaXk/iaH. [IOPOKOB MPaBOCYyObEKTHOCTH
B ZIaHHOM CUTyaIuu He HabJIofaeTcs:, BOCIIOIHATD
ee HelIOCTaTKU He TpebyeTcsa. Peub UAET O TOM, UTO
rpakJaHUH MOXKET BBICTYTIATh B TPaXXAaHCKOM 060-
pOTe CaMOCTOATENbHO, IMYHO WU Yepe3 APYTUX JIUIL
(MHCTUTYT NIpe/ICTaBUTENbCTBA, JOTOBOPHL, OTIOCpe-
Ayiolye eficTBUSA B Uy)KUX UHTepecax).

Jlnst TUll, KOTOpHBIE B CHTY GU3NIECKUX HEZOCTAT-
KOB WX 60JIe3HU He MOTYT COOCTBEHHOPYYHO TIOJI-
nucaThbes, B Poccunt yecTaHOBIEH UHCTUTYT PYKOIIPU-
KJIafiuvKa (T.e. OCJIO)KHeHHasA GopMa CIEJIOK): IO X
pockOe CAeKy MOXeT MOAIHCATh APYTol rpaxaa-
HUH (1. 3 cT. 160, 1. 3 cT. 1125 I'paxkgaHCKOT0 KO-
nexca PO, nanee — I'K P®).

I[1py 5TOM TIOATIUCH TTOCIETHETO Z0IKHA OBITh 3a-
CBU/IeTe/IbCTBOBAHA:

— HOTapUycoM;
— 160 APYTUM JOKHOCTHBIM JIUTIOM, UMEIOIIIUM

IIpaBO COBEPIIATh TAKOE HOTapUalIbHOE JeliCTBYE;
— 60 — B CJIy4ae C ZOBEPEHHOCTAMU Ha IOJY-

yeHUe 3apabOTHOM IJIaThl M UHBIX TIaTeXeH,

CBSI3aHHBIX C TPYZOBBIMU OTHOILLIEHUSIMHU, Ha II0-

JIydeHue BO3HArpaykJeHUsI aBTOPOB U n3obpeTa-

Tejel, MeHCUi, MocoOui ¥ CTUIIEHAUM WA Ha

MoJiyueHre KOppeCcnoHAeHIIUH, 32 UCKIIIOUeHrEM

LIeHHOU KOppeCIoHAeHIIUN, — OpraHu3aluen,

r7ie paboTaeT WK YIUTCS TpaXkAaHUH, KOTOPBIHI

He MOXeT COOCTBEHHOPYYHO TOATMCATHCA, WIN

aZIMUHUCTpauyeil MeIUITMHCKOM opraHu3aluy,

B KOTOPOM OH HaXOAUTCS Ha M3JIeUeHUM B CTallu-

OHapHBIX yeI0BUAX (1. 3 cT. 185.1 TK PO);

— C yKa3aHUeM IIPUYHH, B CUIY KOTOPBIX COBEpIIa-

OIIUH C/IEIKY He MOT MO/INCATh ee COOCTBEHHO-

py4Ho (11. 3 cT. 160 TK PD).

'8 CMm.: [lambaesa /[]. P. CounansHas pabota B8 Kutae // ®opMbl 1 MeTofbl coumanbHoit paboTsl B pasnnyHbix chepax Xus-
HepeaTenbHOCTM : MexayHapoaHas HayyHo-npakTuyeckas koHdepeHums. Ynau-Yas, 2013. C. 116—117 ; Hosukos M.,
Mpuceukas H., Kotos B. Ykas. cou. C. 9 ; URL: http://www.mca.gov.cn/article/fw/cx/jzengz/.

19 CM.: [paxaaHCcKoe NpaBo: y4acTHUKM NPaBoOTHOLWEHWI : yuebHoe nocobue / oTs. pea. B. B. [lonuxckasn, B. J1. Cnecapes ;
M., 2017. Cepus «[paxpaaHckoe npaso» / Hayu. pea. B. J1. Cnecapes (agTop rn. 1 — B. B. [onuHckas) ; JosmHckas B. B.
MpagoBoii cTaTyc v npasocybbekTHoCTb // 3akoHbl Poccum: onbiT, ananus, npaktuka. 2012, N2 2.
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Kpowme Toro, mpu cocTaBieHUU 3aBellaHus, I7e
YYUTHIBAETCSA He JTI00as, a TOJIBKO TsoKesTasa 601e3Hb,
OHO TIOANKCHIBAETCA JPYTUM I'PaXXJaHUHOM U B IIPU-
CYTCTBUM HOTapuyca. B 3aBelaHuy JOKHBI OBITh
yKa3aHbI IPUYUHEL, [0 KOTOPHIM 3aBelaTe/b He MOT
MIO/TIHCATh 3aBellaHre COOCTBEHHOPYYHO, a TAaKXKe
dbammnsA, UM, OTIECTBO U MECTO JKUTENbCTBA IPaXK-
JlaHMHA, TTOATMCABIIIErO 3aBeljaHue 1o pockhe 3a-
BelljaTesid, B COOTBETCTBUU C IOKYMEHTOM, YOCTOBe-
PAIOUINM JIMYHOCTD 3TOTO I'pakAaHuHa (1. 3 cT. 1125
'K P®). TIpeacraBiseTcs, YTO 3TO IPaBUWIO CIeLyeT
pacIpoCcTpaHuTh Ha YAOCTOBEpEHUE BCeX C/eNOK.

Jlns mur ¢ mpobieMaMu 3peHUs TaKXKe BaXKHA
HopMa 1I. 2 cT. 1125 'K P® o TomMm, uTO, eciiu 3aBelia-
TeJIb He B COCTOAHUHU JINYHO IIPOYUTATh 3aBelllaHue,
ero TeKCT oIallaeTcs AJA Hero HOTapuycoM, O 4YeM
Ha 3aBelllaHuY Jies1aeTcs COOTBEeTCTBYIoIasd HalKiCh
C yKasaHWeM IIpUYHH, [10 KOTOPBIM 3aBellaTesb He
CMOT JINYHO IIPOYUTATh 3aBelllaHue. JTO IIPaBUIO
TaKKe peKOMeHAyeTcA cZeaTh YHUBEePCaIbHbIM A
CZIEJIOK.

K coxanenuto, 3aKoHoZAaTeNb ITIOKa He IIpeJyCMO-
TpeJi CllellalIbHBIN MeXaHU3M COBepIIeHHA TUIlaMU
¢ OB3 czenok B popMe, OTTUYHOM OT MMCbMEHHOH,
YTO NMOPOXKJAET POOIEMBI Ha TPAKTUKE — IIPU 3a-
IIUTeE TIPaB IOTPe6OUTENEH U T.11.

B I'K KuTaa aHaJIOriYHbBIX HOPM B pasziesie 0 CAe-
Kax BBIIBUTDH He yZjaioCh.

JI71s1 COBEPIIEHHO/IETHUX /I€€CIIOCOOHBIX IPaX-
ZlaH, KOTOPBIE TI0 COCTOSTHUIO 37[0POBbsI HE CIIOCOOHBI
CaMOCTOATEIBHO OCYIeCTBIATh U 3aIUIIAaTh CBOU
IIpaBa U UCHOJIHATH CBOM 00513aHHOCTH B Poccuu 3a-
KOHOM IIpeZlyCMOTpeHa Takas ¢opMa 3aIlIUTHI IpaB
U UHTepecoB, Kak narpoHax (cT. 41 'K P®). On He
obs3aTesieH, a TOJIbKO MOXKET OBITh yCTaHOBIEH. Ero
OCHOBAHUAMHU ABJIAIOTCA pellleHre OpraHa OleKu U
[IOIIeYUTEILCTBA O Ha3HAUYEeHUH [TIOMOIITHUKA U IOTO-
BOP, 3aKJII0YEHHBIN MeX/y COBEPIIeHHOIETHUM Jie-
€CIIOCOOHBIM IPaXIaHMHOM ¥ IOMOITHUKOM (IIII. 2,
3cr. 41 TK POD).

MBI KBaTMPUIMPYEM ero Kak J0roBop 00 okasa-
HUM YCJIYT, B TOM 4KCJIe TIOPYYeHHUs, JOBEPUTEIbHOIO
yIpaBienus uMyInectsoM (1. 3 ¢t. 41 TKP ®)*. B 3a-
BUCUMOCTH OT BU/Ia U YCJIOBUH JOTOBOpa BO3MOXKeH
maTpoHax c Ilepejadeli UMyIecTBa rpakJaHuHa
TIOMOII[HUKY U 6€3 TAaKOBOTO, C AeHCTBUSIMH OMOIII-
HHMKa OT UMEeHU I'pakZlaHWHa U 3a ero cyeT WIU OT
CBOEro UMeHH, 3a CBOH cUeT, C lepejadell Ipas U
00s13aHHOCTEH, IOTyYeHHBIX 110 CAEIKaM rpaxaa-
HUHOM, U T.J.

Jlo 01.09.2008 maTpoHak MOT OBITH YCTaHOBJIEH
TOJIBKO TI0 IPOChOE caMoro rpaxkzaHuHa. Terepb
WHULIMATOPOM YCTaHOBJIEHUA ITaTPOHaXXa MOXET
BBICTYIIUTh U OpraH OIeKU U IoneyuTeabcTBa. Ho B

Tlonuuckas B. B.
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JI0O0M C/Tydae MaTPOHAXK YCTAHABINBAETCS JIUIID C
comtacus B TUCbMEHHOU popMe rpakZiaHWHA U T10-
MoIinHuKa (1. 2 cT. 41 TK PO).

IpeacraBnseTcs, 4To TpeboBaHUA K GUTYPE TIO-
MOIITHHUKA MOTYT OBITh aHAJIOTUYHBIMU TPEOOBAHUAM
K OIIEKYHY U MoIleunTento. Bo BCakoM ciydae, 3TO
ZIOJIKeH OBITD MOJTHOCTHIO ZIeeCIOCOOHBIHN TPaXKAaHUH.

B 11eJ151X TIpeZIoTBpallieHus 3/I0yIoTpebIeHu u
HCIIOIh30BAHUS MEP COITMATHLHOTO 0OCTYKUBAaHUA U
OKa3aHUsA I'PaXAaHCKO-IIPaBOBHIX YCIYT IIPU MaTpPoO-
Haxe ['paxZaHCKUN KOZleKC 3ampellaeT Ha3HaueHue
TTOMOIITHUKOM pabOTHUKA OpraHU3aIliu, OCYIIecT-
BJIAIOINEH colraabHOe OOCTyKUBaHNUE COBEPIEH-
HOJIETHETO /IeeCTOCOOHOTO TPpaKJaHUHA, HYK/at0-
1[erocs B yCTaHOBJIEHUM HaJ HUM MaTpoHaxka (II. 2
cT. 41 TK P®).

[TaTpoHaxk mpekpalaeTcs Mo mpaBuaaM JOTOBOP-
HOTO IIpaBa, B TOM YHUCJIe IIPU PacTOPKEeHUU J0To-
BOpa COBEPIIEHHOMETHUM JIe€CTIOCOOHBIM Tpask/a-
HUHOM, Ha/l KOTOPBIM OBLT yCTaHOBJIEH TTATPOHAXK
(m. 5cT. 41 TK P®).

B I'K KuTad ak1jeHT cZiejlaH Ha OrpaHUYeHHUe Jiee-
CIIOCOGHOCTH U IpU3HaHUE HeZleeCTToOCOOHBIM 1, KaK
CJlefICTBYe, yCTaHOBJIeHYe oneku (CT. 27).

I'paxxzgaHe, B ToM uyucie auna ¢ OB3, aBndaoTca
NIepBUYHBIMY S5KOHOMUYECKUMY ITPOU3BOAUTEIIMU
poAyKTa (ToBapoB, paboT, YCIyT).

B nepuoz BoccranosieHus saxkoHoMUku CCCP 11o-
csie Bropoit MUpOBOi1 BOMHBI MHBAIU/IBI 3aHUMAIUCh
MeJKUM 6u3HecoM (Hampumep, pEMOHTOM OOYBH),
TTOJTYYUMB BhICIIee 0O6pa3oBaHye, TIOMOMHUIN COCTAB
CIEeIIUATVICTOB, B TOM YHCJIe yUUTeNlel U mpenojaBa-
TeJieil, MHOTHMe BeTepaHbl Benukoit OTeuecTBeHHOHN
BOMHBI CTa/IM U3BECTHBIMU y9eHbIMM' . [IpescTaB-
JIAeTCs, 9TO st 60sblIero BopaedeHws iuil ¢ OB3 B
SKOHOMUYECKYIO IeSITeIbHOCTD CllelyeT U3MeHUTh
TIOZIXOZ, K OTIpe/ie/IeHUI0 MHAUBUAYAIbHBIX IIPEANPU-
HUMaTeseli 6e3 rocyZapCcTBEHHOM perucTpanuu,
CaMO3aHATHIX — PaCUIUPUTh KPYT BUJOB IIpeaia-
raeMoy UM JieATeIbHOCTH U Mep roCyZlapCTBEHHOMU
TIOAIEPXKKU.

[IpUMEHUTENHHO K OTHOIIIEHUAM COOCTBEHHOCTH,
KaK K OCHOBe Tpa)k/JaHCKOT0 060poTa, OTMETUM IIpa-
BO UHBAJIM/IOB U ceMel, UMEIOIINX B CBOEM COCTaBe
WHBAJIWJ0B, Ha IEPBOOYEpEeHOE MTOMyUeHNe 3eMelb-
HBIX YYaCTKOB /ISl UHAVUBU/YATbHOTO KIWIUITHOT'O
CTPOUTENbCTBA, BeZIeHHUs TOACOOHOTO X03AMCTBA U
cazoBozcTra (cT. 17 ®ezpepanbHoro 3akoHa «O co-
UAJIBLHOM 3alllUTe MHBAJNAOB B Poccuiickoit ®ese-
panuu»).

OcHoBaHue TpuobpeTeHs MpaBa cOOCTBEHHO-
CTU (4acTHONIPaBOBAas KOHCTPYKIINSA) VUUTHIBAETCS U
APYTUMU OTPACIIMU 3aKOHOZaTeabcTBa. Hampumep,
JIETKOBBIE aBTOMOOWIH, CTIENUAIbHO 000PY/ZIOBaHHBIE

2 CM.: [JonuHckas B. B., Jonutckas J1. M. Cneunduka npaBoBoro ctaTyca nuL, C OrpaHUYeHHbIMU BO3MOXHOCTAMU 340p0-
Bbsi // 3akoHbl Poccuu: onbiT, aHanwus, npaxktuka. 2019. N 6.
21 06 ofHOM M3 HUX cM: Pa3BuTre yacTHoro npasa Ha coBpeMeHHOM 3Tane: namatu B. M. MpubaHosa : MoHorpadus / oTs.

pen. B. B. JonnHckas. — M. : lMNpocnek, 2021.
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JUJI UCIIOJIb30BAHUSA MHBAMAAaMH, a TaKyKe aBTO-
MOOMIM ¢ MOIIHOCTBIO ABuraress A0 100 . c. (zo
73,55 kBT), nnosyyeHHbIe (IIpUOOpETEeHHbIE) Yepe3
OpraHbI COIMAMLHOM 3alTUTH HaceleHus He obiara-
10TCA TPAHCIIOPTHBIM HasoroM (cT. 358 Hasorosoro
Kozekca PD).

B auHamuke UMyIeCTBEHHBIX OTHOIIEHUH clie-
nuduka ygactus aut c OB3 He3HaunTeIbHA.

HecMoTpsa Ha mybJUYHBIN XapaKTep MHOTUX
ZIOTOBOPOB B paMKax rpakJaHCKOTo obopoTa s
norpebuteneit (cT. 426 T'K PO), «uuBamuzst [ u 11
TPy 06CAY)XUBAIOTCA BHE OYepeay Ha IpeApHs-
THUSAX TOPTOBJIH, OOIECTBEHHOTO MTUTAHUA, CIYKOBI
ObITa, CBSA3H, XKIIHITHO-KOMMYHAIBHOTO X034 CTBa,
B yUpEeXIeHUAX 3IpaBOOXpaHeHts, 00pa3oBaHus,
KY/JBTYPHI, B IOPUANIECKUX CIYKOaX U APYTUX OP-
raHu3aIuax, 06CIyKUBaIOIIUX HaceleHe, a TaKxKe
MOJIb3YIOTCS IPAaBOM BHEOUepPeHOTO IIpreMa pyKo-
BOAUTENAMU U APYTUMU JOKHOCTHBIMU JTUIIAMU
TIpeIpUATHY, yUpeXXJeHNH U opraHusanuii» (1. 1
Ykasa [pe3uzgenta PO ot 2 okTa6ps 1992 1. N2 1157
«O Z0TIOJIHUTENIBHBIX Mepax TocyZapCTBeHHOH MoJ-
J€PXKKY UHBAJINIOB»>>), B YaCTHOCTH, UM ITPY HaJIU-
YUU TEXHUYECKOU BO3MOXXHOCTHU OCYIIeCTBIAETCS
BHE OoYepesid YCTAaHOBKA TeledoHa.

EcTb 0COOEHHOCTHU B OCHOBAHUAX 3aKII0YEHUA
¢ MHBaJINZIaMU JJOTOBOPOB HaiiMa >KWIOTro omelie-
HuA (cT. 17 PegepanbHoro 3akoHa «O corfuanbHON
3amure UHBaIUAOB B Poccutickoil @egepanum», 4. 2
ct. 57 XXwmmmHoro kogekca PO).

YeTraHOBIEHBI 0COOEHHOCTHU UCIIOJIHEHHUS TAKOTO
ZIOTOBOPa BO3Me3ZHOTO OKa3aHUs YCIyT, KaK OKa3a-
HUe KWINIIHO-KOMMYHAJIBHBIX YCIIYT OJHOBPEMEHHO
C IOTOBOPOM collhajabHOTO HatiMa. CoracHo 4. 13
u 14 ct. 17 ®egepanbHoro 3akoHa ot 24.11.1995
Ne¢ ®3-181 «O conuaabHOM 3alllUTe UHBAJINUI0B B
Poccutickoit Pesiepanyn», «<MHBAIUAAM U CEMbBSIM,
UMEIOIINM JieTel-UHBaINOB, IPeJ0CTaBIAeTCI KOM-

IIeHCaNKsA pacXo0B Ha OIUIATY JKIWIBIX TOMeIleHUH 1
KOMMYHAaJIbHBIX YCIYT B pa3Mepe 50 MpOLeHTOoB...».

B cdepe MHTE/UIEKTYaTbHOM COOCTBEHHOCTH OCO-
60 orMeTuM IIl. 2 u 3 ¢T. 1274 TK P® o co3zaHuu
9K3eMIUISIPOB TPaBOMEPHO 0OHAPOJOBAHHBIX IIPO-
u3BeZieHUH B dopMarax, npesHa3HaYeHHBIX UCKIIIO-
YUTETBHO /IS UCIIOIb30BAHUSA CJIEMBIMU U CJ1ab0-
BUAAMMMHY (perbedHO-TOUedHBIH WpUPT, ApyTHe
cnenuanabHble GOPMATHL), X BOCIIPOU3BEJeHUU U
pacnpoCTpaHEeHUH, IPeOCTaBIeHNN OG1OINOTeEKaMU
ZIOCTYyTIa K HUM (BKJIIOYas BpeMeHHOe 0€3B03Me3IHOe
oyib30BaHue). Ilepedens crienyaabHEIX POPMATOB,
nepevyeHb CIEeNNaIN3NPOBAaHHBIX 6MbHoTeK (B Poc-
cuy ux MeHee 70), TOPAZIOK TAKOT'O IOCTYIIA OIIpezie-
ssiores [TpaBuTtenbcTBoM PO.

OTU HOPMBI COIVIACYIOTCA ¢ MappakelcKuM Jo-
roBopoM 2013 r. 06 o6sieryeHruH JOCTyIa CIENbIX U
JIVI] C HApYLIeHWSMY 3PeHNUS WX UHBIMYA OTpaHUYeH-
HBIMH CIIOCOOHOCTSIMU K ITe4aTHOU MHGOpMAIUU U
ory6JIMKOBaHHBIM NpoU3BeAeHuAM >, OH BCTYITA B
cuty 30.09.2016. Poccus aBnAeTca ero y4acTHUKOM C
08.05.2020**, KuTaii moamucan gorosop 28.06.2013
u patudunuposai 05.02.2022%,

MappaxemnicKkuii JoroBop paspeliaeT BHOCUTE B
oIyOJIMKOBaHHbBIE TPOU3BEIEHUA HAYKH, IUTEPA-
TYPHI ¥ ICKyCCTBa, BhIpakaeMble B OIIpeZleJIeHHOU
dbopme, — TeKCT, HOTHBIE 3aIIKCH, CB3aHHBIE C HUMU
WUIIOCTPAINH, ayJUOKHUTH, — U3MEHEeHMUsI, He00-
XOJVIMBIE JIJI1 TOTO, YTOOBI ITeyaTHasA NHGOpMAaIua
6bUIa ZOCTYITHA JIUI]AM C MHBAJIUAHOCTBIO I BOC-
[IpUATHA B aIbTepPHATUBHOM QopMare.

MEeI IpuBey HECKOJIBKO IPKUX IPUMEPOB U3 pas-
JINYHBIX TTOAOTpAcjell 1 MHCTUTYTOB YAaCTHOTO IIPaBa,
CBU/IETEIBbCTBYIOIINX 00 yKe MMEIOIINXCSA BO3MOXK-
HOCTAX NprBjederys jaul ¢ OB3 K y4acTHio B Tpax-
JaHCKOM obopore. [IpeacTaBisieTcs, YT0 HEOOXOAUMO
pa3BUBaTh UIMEHHO 3TO HallpaBieHHUe COIMAIN3AINN
TaKOU KaTeropuul rpak/JaH.
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Abstract. The Article 33 of the Chinese Civil Code provides written voluntary guardianship agreements
and the Article 11 of the newly issued Interpretation provides arbitrary rescission rights and statutory
rescission rights concerning the agreements. Some aspects related to exercising the rescission rights
including fiduciary relationship, time limit, legal effects and circumstances, are interpreted in detail
in this paper firstly and then rescission rights by agreement stipulated in the Article 562 of the Chi-
nese Civil Code are discussed in terms of connotation and civil subjects. There after, the two principles
including the principle of best interests and the principle of protecting self-determination rights for
exercising rescission rights are examined in theory and in practice. In the end, in terms of practical
application of rescission rights, it is pointed out that some problems regarding possible abuse and time
limit of rescission rights remain to be solved for the future interpretation of the Chinese Civil Code.
Keywords: voluntary guardianship agreement, rescission rights, Interpretation, Civil Code.

he aging and less-children society bring more
worries to elders and the government in China
about protecting the rights of aging people, especially
those with dementia and Alzheimer’s disease. How
to protect those losing full or partial capacity and
how to help them get proper medical treatment or
deal with some personal and financial affairs, have
become a focus for lawmakers in China. The Article
26 under the Law of the People’s Republic of China on
the Protection of the Rights and Interests of the Elderly,
amended in April 2015, first proposed the system
of voluntary guardianship in China, which focused
on the guardianship of the elderly, stipulating the
elderly who have full civil capacity may determine
their guardians by themselves but voluntary guard-
ians must be chosen among their close relatives or
other individuals or organizations that have close
relationships with them.?
Although the scope of voluntary guardians is lim-
ited under this Law, the breakthrough in the Chinese

guardianship system still attracted more attention
among legal persons as well as some elders. After
that, some elders signed some voluntary guardianship
agreements to plan for their later lives in case they
may totally or partially lose their civil capacity. The
chosen voluntary guardians will also protect rights
of the elderly as they expect in accordance with their
voluntary guardianship agreements. Compared with
traditional legal and appointed guardianship systems,
the biggest feature of the voluntary guardianship
system is autonomy of elders with the free will of
voluntary wards. The selection of guardians and the
effective conditions of voluntary guardianship, etc.
are determined by the voluntary wards’ own wishes,
so the voluntary guardianship system takes prece-
dence over the legal guardianship system in terms of
protecting the voluntary wards’ self-determination
rights.

However, according to the law of the elderly in
China, the elderly under Article 26 refers to people

' Project: The Study of International and Commercial Legal Discourse Translation, Doctoral/Postdoctoral Research

Project of the Langfang Normal University, XBQ202202.

z Article 26, Law of the People’s Republic of China on the Protection of the Rights and Interests of the Elderly.
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above 60 years old. In practice, not only over-60-year-
old people, but also people under 60 years old may
lose full or partial capacity and need guardians. It is
necessary that all adults should be granted the right
to designate their own guardians on their own and
voluntarily. General Provisions of the Civil Law of the
People’s Republic of China, enacted in 2017, broad-
ened the scope of voluntary wards to all adults under
the voluntary guardianship system. Article 33 under
this Law provides that an adult with full capacity
for civil conduct may, after consulting in advance
with his or her close relatives or other individuals or
organizations willing to act as a guardian, determine
his or her guardian in writing.’

When the adult loses all or part of capacity for
civil conduct, the chosen voluntary guardians de-
termined under voluntary guardianship agreements
will perform the guardianship of the adult. All adults
with full capacity for civil conduct can choose and
decide future voluntary guardians for themselves and
ensure that they have guardians to protect their own
rights according to their own wishes when they lose
or partially lose their capacity for civil conduct. Lat-
er, Article 33 under the Chinese Civil Code(the Code)
enacted in Jan, 1 2021 inherited this Article 33 with
no change.

Article 33 stipulated under the Code, however, are
too general and have many problems to be solved.
Among them, who are entitled to rescind voluntary
guardianship agreements, what are the rights of the
voluntary wards to rescind agreements, and under
what circumstances agreements could be rescinded,
always haunt legal persons and adults hoping to use
voluntary guardianship agreements to protect their
own interests and make a future plan for possible
partial and no capacity.

Article 11 under Interpretation by the Supreme Peo-
ple’s Court of Several Issues Concerning the Application
of Book One General Provisions of the Civil Code of the
People’s Republic of China (Interpretation) issued in
Feb, 24,2022 and come into effect in March, 1, 2022,
provides two rights of rescinding voluntary guard-
ianship agreements including arbitrary rescission
rights and statutory rescission rights. However, it is
obvious that these two rescission rights cannot cover
all the rescission rights under voluntary guardianship
agreements. Article 562 of the Code provides re-
scission rights by agreement, whereas Article 464
of the Code stipulates that Contract Book of the Code
could be applied to agreements concerning personal
relations. That is to say, Article 562 shall apply to
voluntary guardianship agreements. Moreover, the
established date of voluntary guardianship agree-
ments and its effective date are different, and when
a voluntary guardianship agreement is established,
capacity of voluntary wards is completely different
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from the capacity when the agreement comes into ef-
fect. So some issues concerning how to exercise rights
to rescind agreements, who could have the right to
rescind them and whether there is any condition or
requirement to exercise rights to rescind them, are all
to be interpreted and analyzed in detail.

1. Arbitrary rescission rights exercised
under voluntary guardianship agreements

After voluntary guardianship agreements are af-
firmed in the Code, it has been argued among law-
makers and legal scholars how the agreements are
applied in practice, especially, if voluntary wards and
voluntary guardians hope to rescind them, whether
they have the right to rescind them have been the
core of contentions in China. Paragraph 1, Article 11
of the Interpretation recently enacted provides vol-
untary wards or voluntary guardians with two choic-
es to rescind voluntary guardianship agreements,
one of which is arbitrary rescission rights, granting
voluntary wards and voluntary guardians rights to
protect their own lawful rights and interests totally
by themselves. The arbitrariness of rights unveils the
nature of the voluntary guardians’ rights different
from traditional rights of guardians. Voluntary wards
or voluntary guardians have no rescission rights to
rescind traditional appointed guardians and legal
guardians, who could only be disqualified declared
by court orders. Arbitrary rescission rights grant vol-
untary guardians and voluntary wards to dispose of
guardianship by rescinding agreements without any
cause, which could be a big breakthrough in the Chi-
nese guardianship system.

1.1. Exercising arbitrary rescission rights based
on fiduciary relationship

Voluntary guardians or voluntary wards may
rescind voluntary guardianship agreements at any
time before voluntary wards partially or completely
lose the capacity for civil conduct in accordance with
Paragraph 1, Article 11 of the Interpretation. From
the perspective of textual interpretation, rights to ar-
bitrarily rescind voluntary guardianship agreements
give both parties to the guardianship agreements the
rights to rescind them with no specific reasons. The
rights to arbitrarily rescind the voluntary guardian-
ship agreements are rights without any conditions in
accordance with the Interpretation, and the fiduciary
relationship between voluntary wards and voluntary
guardians is the basis for the rights to rescind arbi-
trarily.*

Voluntary guardianship agreements can only be
made when voluntary wards have trust in voluntary
guardians. No matter what causes occur, voluntary

3 Article 33, General Provisions of the Civil Law of the People’s Republic of China.
4 Zhang Suhua. Problems and Solutions in the Voluntary Guardianship System [J] // Oriental Law 2020(2):127.
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wards can choose to rescind agreements provided
that voluntary wards do not trust voluntary guard-
ians any longer. In terms of voluntary wards, if vol-
untary guardians who voluntary wards do not trust
any longer still help them deal with their own related
affairs, they will inevitably feel panic and insecure.
The key to voluntary guardianship agreements is nei-
ther the content of the service provided, nor wheth-
er the guardians are paid or not paid, but whether
one party to the agreements entrusts its affairs to
the other party based on certain trust. The establish-
ment of voluntary guardianship agreements is based
on the mutual trust between voluntary wards and
voluntary guardians. Trust is the premise and ba-
sis of the establishment of voluntary guardianship
agreements, which may arise from various aspects,
ranging from the trust in the guardians’ personality
in the process of daily communication to trust in the
guardians’ goodwill and financial resources in busi-
ness activities.®

During the long-term performance of voluntary
guardianship agreements, if either party has doubts
about the other party, the agreements could be re-
scinded before they become effective. At the begin-
ning of the establishing agreements, the parties enjoy
the freedom to establish, and also enjoy the freedom
to rescind them, so self-determination rights of volun-
tary wards and voluntary guardians under voluntary
guardianship agreements are also important rights.
Compared with other types of agreements, the grant-
ing of the right to arbitrarily rescind the guardian-
ship agreements indicates more self-determination
expressions of the parties, namely, parties have the
freedom to decide for themselves. Practical applica-
tion of voluntary guardianship agreements attaches
more importance to the true intention of voluntary
wards and voluntary guardians in order to seek jus-
tice. Suppose that voluntary guardians or voluntary
wards have no intention of continuing agreements
because they may not trust each other again, but they
are forced to perform agreements, the performance
may be very bad beyond anyone’s expectations.

The reason why voluntary guardianship agree-
ments could be rescinded arbitrarily is that, on one
hand, the choice of voluntary guardians is always
dependent on fiduciary relationship between vol-
untary wards and voluntary guardians, on the other
hand, it is based on the “human cooperation” of the
entrusted guardianship relationship. The choice of
voluntary guardians largely relies on the individual’s
character, ability and special relationship of trust,
which lead to certain subjectivity and instability of
the voluntary guardianship. When the trust relation-
ship between the two parties breaks up the parties
should be given the right to rescind agreements in

order to be released from agreements. Therefore,
the personal dependence in voluntary guardianship
agreements is the foundation of the right to rescind
arbitrarily. The stipulation of arbitrary rescission
rights, from the perspective of pacta sunt servanda,
is a big breakthrough for both parties to voluntary
guardianship agreements in that they breach the
agreement when they rely on their unilateral inten-
tions to rescind agreements.® The arbitrary rescission
rights especially protect the voluntary wards’ rights
to freely choose guardians, which is in line with the
purpose of establishing the voluntary guardianship
system, which is conducive to safeguarding the le-
gitimate rights and interests of voluntary wards, and
provides a legal approach to avoid the wrong selec-
tion of voluntary guardians.

1.2. Time limit for exercising
arbitrary rescission rights

After an adult with full capacity enters into a writ-
ten agreement with another person to determine the
voluntary guardian, arbitrariness seem to mean there
is no time limit to rescind voluntary guardianship
agreements from the perspective of voluntary wards
or voluntary guardians. But, according to the Arti-
cle 11 of the Interpretation, the right to arbitrarily
rescind agreements shall be limited to the duration
between the establishment of voluntary guardian-
ship agreements and the moment when the volun-
tary ward loses or partially loses his capacity for civil
conduct. During the limited period, if any party of
voluntary wards or voluntary guardians could request
to rescind voluntary guardianship agreements, which
is an act of effectively exercising rescission rights,
the court should uphold it pursuant to the Code and
terminate voluntary guardianship agreements. The
time point for the termination of voluntary guard-
ianship agreements is determined when the parties
effectively exercise arbitrary rescission rights, then
the rescission rights and the agreements are extin-
guished. After voluntary wards lose full or partial
capacity, guardians determined by agreements no
longer enjoys arbitrary rescission rights and arbitrary
rescission rights are extinguished.

The important issue is how to judge whether vol-
untary wards with full capacity for civil conduct lose
full or partial capacity, which is made through the ap-
praisal of the adult’s capacity in judicial practice. Ac-
cording to currently effective voluntary guardianship
agreements made in Shanghai, it is found that vol-
untary guardians, in general, accompany voluntary
wards to go to the local hospitals or forensic judicial
expertise centers to appraise adults’ capacity. In ad-
dition, in some cities, notary offices may require that
the level of local hospitals must be three-As, in order

5 LiJing. On Agreed Arbitrary Rescission Rights and the Principle of Good Faith [J] // Law and Society. 2017(7):16
¢ Zhu Lamei, GaoYunlin. On the Arbitrary Borderline of Contractual Arbitrary Rescission Rights [J]. Journal of Shanxi

Politics and Law Institute for Administrators. 2020(3):61.
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to prove that voluntary wards have full capacity when
they establish voluntary guardianship agreements.

Moreover, the current Chinese Civil Procedural Law
has specific provisions stipulating the procedure for
declaring voluntary wardswithout capacity, according
to which if the close relatives or other interested per-
sons of voluntary wards file petitions to the people’s
courts for declaring the incapacity of adults, after
the courts accept the petitions, capacity of voluntary
wards will usually be required to be forensically eval-
uated. If the evaluation results are incapacitated or
partially incapacitated, voluntary wards will be de-
clared a person without capacity or limited capacity.
That is to say, if voluntary guardians or voluntary
wards wants to rescind the guardianship agreement
unilaterally, rescission should be done before volun-
tary wards are identified as incapacitated or partially
incapacitated, or before the court declares their inca-
pacity or limited capacity.

Therefore, the arbitrariness of the right of arbi-
trary rescission cannot be unlimited, otherwise it will
cause instability in the legal relationship, destroy or
detract from the trust relationship between the par-
ties to the agreements, which is not conducive to the
guardian’s active performance of the agreement ob-
ligations, and will also make the legal relationship
unstable, which will result in the frustration of the
purpose of establishing the voluntary guardianship
system. The time limit for exercising arbitrary rescis-
sion rights shall be before the voluntary guardianship
agreements take effect, and the effectiveness of the
agreements depends on whether voluntary wards
have partially or completely lost capacity, appraised
by hospitals or forensic judicial expertise centers, or
declared by court orders, or both.

1.3. Legal effects of exercising arbitrary
rescission rights

The Code grants voluntary wards and voluntary
guardians under voluntary guardianship agreements
arbitrary rescission rights, the purpose of which
is mainly to stop unqualified and irresponsible
guardians from dealing with personal or financial
affairs of voluntary wards in the future. In addition,
in order to avoid the expansion of the losses of both
parties, and protect the interests of both parties
objectively at the same time, with the result of
pursuing the best interest of voluntary wards after
voluntary guardianship agreements are established,
if voluntary guardians or voluntary wards have
spent money or time in making certain preparations
in order to fulfill the obligations under voluntary
guardianship agreements, for example, if the
guardianship agency or non-relative guardians could
get paid under voluntary guardianship agreements,
once any party exercises the right to rescind, the
agreement will be terminated.

If it is determined that the right to arbitrarily re-
scind is retroactive, after the agreement is rescinded,
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guardians or voluntary wards will require another
party to refund or pay for the labor or remuneration
in the process of performing the agreement, which
will bring a burden to voluntary wards or voluntary
guardians, so arbitrary rescission rights can only
cancel the unfinished work in the future, that is, re-
scinding agreements will only cancel future rights
and duties under agreements and agreements will be
terminated. Moreover, arbitrary rescission rights do
not come into effect immediately. When the notice of
arbitrary rescission rights reaches the opposite party,
the agreements cannot be immediately terminated.
The opposite party should also be given a reasonable
time to stop the work that has been started in an ap-
propriate way, which is to avoid expanding losses,
which can also give the opposing party more time to
face the fact psychologically.

1.4. Waiving arbitrary rescission rights
by mutual agreement

Although arbitrary rescission rights promote the
freedom and efficiency of protecting parties under
voluntary guardianship agreements, but as one coin
has two sides, the existence of arbitrary rescission
rights does affect the stable expectations of parties
for the future and increase the uncertain risk of the
performance of agreements. The urgent need for a
sense of security may prompt the parties to agree-
ments to waive arbitrary rescission rights after vol-
untary guardianship agreements are established. It
is not uncommon in judicial practice for both parties
to agree to abandon the right of arbitrary rescission,
however, according to the Article 11 of the Interpre-
tation, the parties should not be allowed to agree to
waive arbitrary rescission rights.

Although the agreement to waiving arbitrary re-
scission rights embodies freedom of contract, waiving
arbitrary rescission rights, is tantamount to indirectly
binding the parties under voluntary guardianship
agreements, which is completely contrary to the pur-
pose of voluntary guardianship agreements respect-
ing adults’ self-determination. From the perspective
of self-determination rights, the parties agreed to
exclude the application of arbitrary rescission rights,
which is to limit the rescission of agreements and
ensure that agreements are performed as promised
to obtain the expected benefits, and binds the parties
to the agreements with the result that legal purpose
of arbitrary rescission rights could not be reached.
Waiving arbitrary rescission rights will not cancel un-
expected guardians and leave voluntary wards in un-
steady and insecure situations, which is also contrary
to the purpose of establishing voluntary guardianship
agreements. Hence, it is reasonable under Article 11
of the Interpretation that the agreed waiving of arbi-
trary rescission rights should be deemed invalid, and
the party’s autonomy of the will should be restricted
to avoid unlimited enlargement of private rights and
blasphemy of the sacred contractual spirit.
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2. Statutory rescission rights exercised
under voluntary guardianship agreements

Another choice for voluntary guardians to rescind
the voluntary guardianship agreements provided
under this recent Interpretation is statutory rescis-
sion rights, which mean, after agreements are estab-
lished and take effect, in the process of performing
agreements, the voluntary guardians have rights
to rescind agreements under certain circumstances
in accordance with provisions of the Code and the
Interpretation, and the part of agreements that has
been fulfilled shall be liquidated after the rescission.
Statutory rescission rights arise from valid volun-
tary guardianship agreements which are made and
come into effect. No statutory rescission rights will
arise if agreements, which are not formed or not ef-
fective, are not binding upon voluntary wards and
guardians.

The parties to agreements have no right to agree
on the clauses for statutory rescission in advance, and
can only exercise the rights of rescission to rescind
the agreements when the statutory conditions are
satisfied. The statutory rescission of guardianship
agreements is an expressive act, and rescission will
have legal effect according to the unilateral expres-
sion of voluntary guardians, which can lead to the
termination of the legal relationship of agreements
through its unilateral actions. Different from arbitrary
rescission rights exercised under any circumstances,
statutory rescission rights are only exercised under
circumstances stipulated by the Code and the Inter-
pretation.

Although Article 563 under the Code provides
some circumstances under which the parties to a
contract may rescind the contract, and voluntary
guardianship agreements are also kind of contract,
it has been long argued that guardians are entitled
to statutory rescission rights in China. Some scholars
regard voluntary guardianship agreements as kind of
agent agreements, so they think rescission rights of
agent agreements are used in voluntary guardianship
agreements. Some scholars use general provisions of
Contract Book in the Code to explain the rescission
rights of voluntary guardianship agreements, while
others believe that guardianship section in the Code
has no provision about it, so there are no statutory
rescission rights for guardians. The issuing of the In-
terpretation confirms the statutory rescission rights
under voluntary guardianship agreement by stat-
ing:“... Where the guardian determined in the agree-
ment requests rescission of the agreements without
good reason after the adult has lost all or part of his
or her capacity for civil conduct, the people’s court
shall not uphold the request.””

It provides clearly that the people’s court could
uphold that voluntary guardians could have statutory
rescission rights but must have good reasons, howev-
er, as to the good reason, there are no more expla-
nation in the Interpretation. In accordance with the
paragraph 2 of the Interpretation, voluntary guard-
ians should be disqualified to be guardians under the
guardianship agreement under the circumstances of
Article 36 of the Code. Paragraph 1 of Article 36 un-
der the Code stipulates the statutory rescission rights
expressly, but it implies under what circumstances
guardians are not entitled to the statutory rescission
rights under voluntary guardianship agreements in
that it provides the circumstances under which guard-
ians are disqualified, and the disqualification are to
be declared by court orders.

2.1. Circumstances under what statutory
rescission rights could be exercised

Article 563 in the Code provides five following cir-
cumstances for contractual parties to rescind a con-
tract (1) It becomes impossible to achieve the purpose
of contract for a force majeure. (2) Prior to the expi-
ration of the period of performance, the other party
expressly states, or indicates through its conduct,
that it will not perform its main obligation. (3) The
other party delays performance of its main obliga-
tion, and after such performance is demanded, still
fails to perform within a reasonable period. (4) The
other party delays performance of its obligations, or
breaches the contract in some other manner, making
it impossible to achieve the purpose of the contract.
(5) other circumstance as provided by the law.®

Because only guardians have full capacity after
the voluntary guardianship agreements come into
effect, that is to say, voluntary wards have no contrac-
tual performance capacity, only under protection of
guardians. The second, third, fourth circumstances
under Article 563 are not applicable to the voluntary
guardianship agreements in that voluntary wards, as
the other party of the guardianship agreements, have
no obligations, which could not be basis of the re-
scission rights. Force majeure under the first circum-
stance and the other circumstance provided by the
law under the fifth circumstance may be applied to
voluntary guardianship agreements. But what is the
other circumstance provided by the law depends on
the rules of some special laws. No special law shave
provisions about other circumstances of voluntary
guardianship agreements in China until now.

Therefore, force majeure under the first circum-
stance may be the only one circumstance for volun-
tary guardians to exercise statutory rescission rights.
Moreover, judging from the first paragraph of Article
36, guardians should be disqualified in the following

7 Article 11, Interpretation by the Supreme People’s Court of Several Issues Concerning the Application of Book One
General Provisions of the Civil Code of the People’s Republic of China.

8 Article 563, Chinese Civil Code.
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three circumstances: (1) Committing any conduct
seriously detrimental to the ward’s physical and men-
tal health. (2) Being slack in performing the duty of
guardianship, or being incapable of performing the
duty of guardianship but refusing to delegate part
or all of the duty of guardianship to another person,
which causes distress of the ward. (3) Otherwise se-
riously infringing upon the ward’s lawful rights and
interests.’

Namely, under these circumstances, voluntary
guardians should be disqualified so that voluntary
guardians have no right to rescind agreements. But
under second circumstances, there is one exception
about disqualification of voluntary guardians which
shows that voluntary guardians are allowed to del-
egate their obligations to others which implies that
voluntary guardians could rescind their own guard-
ianship and transfer the obligation of guardianship
to others. Therefore, delegation of guardianship to
others grants voluntary guardians a good reason to
rescind the agreements.

2.2. Civil subjects to exercise statutory rescission
rights

Are voluntary wards who are a party to voluntary
guardianship agreements eligible to rescind guardian-
ship agreements? Looking through the current Code
and the Interpretation, there is no clause to answer
it. The effective conditions of the voluntary guard-
ianship agreements are that voluntary wards are
completely or partially incapacitated, that is to say,
voluntary wards after agreements take effect, have
no ability to judge and make decisions, so they have
no ability to rescind the guardianship agreements. In
terms of guardians, Paragraph 1 of Article 36 under
the Code indicates that guardianship could be dele-
gated to a third party, which means that voluntary
guardians who could exercise statutory rescission
rights could delegate their rights and obligations un-
der reasonable situations. '

However, as far as voluntary guardianship is
concerned, based on the fiduciary relationships be-
tween voluntary wards and voluntary guardians,
the appointment of future guardians should also be
based on their trust and affection between voluntary
guardians and voluntary wards whose relationship
is different from general contractual relationship.
Delegation breaks through the personal attributes
between voluntary guardians and voluntary wards,
which terminates voluntary guardianship agree-
ments between guardians and voluntary wards. In
terms of the voluntary guardianship agreements, the
agreement between original guardians and voluntary
wards are terminated, and the agreement between

? Article 36, Chinese Civil Code

0 Article 36. Chinese Civil Code.
" Article 34, Chinese Civil Code.
2 Article 36, Chinese Civil Code.
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delegated guardians and voluntary wards are formed.
Original guardians rescind the original guardianship
agreement, which is unilateral acts of original vol-
untary guardians, not agreed act between original
voluntary guardians and voluntary wards, therefore,
it is implied that delegated guardians are civil subject
of exercising statutory rescission rights.

2.3. Legal effects of exercising statutory
rescission rights

According to Article 34 of the Code, voluntary
guardians have obligations to protect the personal
rights, property rights and other legal rights of vol-
untary wards; guardians may act on behalf of vol-
untary wards to engage in civil legal acts."" From a
legal point of view, the responsibilities of guardians
for voluntary wards include both personal care and
property care, and the specific content varies based
on the type of voluntary wards. Voluntary guard-
ians enjoys the relevant rights of guardianship and
undertakes the obligations under the guardianship
relationship, and guardians may have corresponding
expenditures in order to fulfill the obligation of taking
care of guardians. When guardianship agreements
arerescinded, who could be guardians and how to
find and appoint guardians to protect bests interests
of voluntary wards losing full or partial capacity and
how to compensate the loss of guardians are all prob-
lems to be considered carefully.

2.3.1. Designation of temporary guardians

or legal guardians after statutory rescission

rights are exercised

After the statutory rescission rights are exercised,
the voluntary guardianship agreements have been ter-
minated, so that the voluntary wards with no capacity
or limited capacity may be in unattended situations,
and the legal interests of the voluntary wards are like-
ly to be further infringed. Moreover, it may be impossi-
ble to make another guardianship agreement after the
termination of a voluntary guardianship agreement
in a short time, so guardians are more in urgent need
for voluntary wards who have only partial capacity or
no capacity than other types of voluntary wards. The
Code adds necessary temporary guardianship mea-
sures for voluntary wards so as to protect the interests
of voluntary wards more effectively under necessary
circumstances. “Where a guardian falls under any of
the following circumstances, the people’s court shall,
upon application of the relevant individual or orga-
nization, disqualify the guardian, arrange necessary
provisional guardianship measures, and designate
another guardian in accordance with the law under
the principle of most benefiting the ward:”'* as Para-
graph 1, Article 36 of the Code puts.
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The provision implies the temporary guardian-
ship placed within the scope of the court’s review
and intervention, which seems to provide voluntary
wards with the supplement and bottom line of legal
guardianship. In this case, guardians are temporar-
ily assigned by the court or legal guardians are des-
ignated, which are helpful to deal with matters of
voluntary wards due to loss of guardians. Temporary
guardians are designated to act as guardians to deal
with provisional matters before legal guardians are
designated by a court to be long-lasting guardians to
protect voluntary wards, and temporary and legal
guardians are chosen from the spouse of the adult,
parents or children of the adult, other close relatives
of the adult or other individuals or organizations
willing to act as the guardian, provided that it is ap-
proved by the urban residents committee, villager’s
committee, or civil affairs department of the place of
the adult’s domicile in accordance with Article 28%.

Although how long is the term of temporary
guardians or whether legal guardians may be op-
posed by the voluntary wards, if the voluntary wards
do have full capacity, are still vague and controversial
in the Code, there is no doubt that temporary or le-
gal guardians are crucial for voluntary wards for the
purpose of protecting rights and interests of wards
in emergency.

2.3.2. Obligations and remedies after statutory
rescission rights are exercised

Although the guardianship law section of the
Code does not stipulate any obligations or remedies
of guardians after their guardianship are disqualified,
it stipulates that a guardian failing to perform the
duty of guardianship or infringing upon the ward’s
lawful rights and interests shall assume legal liability
in Paragraph 3, Article 34, and Contract Book of the
Code stipulates some related clauses in detail. Vol-
untary guardianship agreements are also governed
by Contract Book of the Code in accordance with
Paragraph 2, Article 464 of the Code, in which agree-
ments concerning personal relations such as mar-
riage, adoption, and guardianship shall be governed
by the provisions of laws on the relevant personal
relations or absent such provisions, this Book may
apply mutatis mutandis according to their nature."

After statutory rescission rights are exercised,
voluntary guardianship agreements are terminat-
ed. In accordance with Article 558 of the Code, af-
ter the termination of the voluntary guardianship
agreements, the voluntary guardians shall observe
the principles of good faith and perform obligations

3 Article 28, Chinese Civil Code.

4 Article 34, Chinese Civil Code.

5 Article 464, Chinese Civil Code.
¢ Article 558, Chinese Civil Code.
7 Article 567, Chinese Civil Code.
8 Article 577, Chinese Civil Code.
? Article 463, Chinese Civil Code.

such as notification, assistance, confidentiality and
recycling of used things in accordance with the rele-
vant usage of trade.'® The termination of a relation of
rights and obligations under voluntary guardianship
agreements shall not affect the validity of clauses that
related to settlements of accounts and winding-up."’
Where guardians fail to perform their obligations
under voluntary guardianship agreements, or their
performance fails to satisfy the terms of the contract,
guardians shall continue to perform its obligations,
take remedial measures, pay damages, or be other-
wise held liable for breach of agreements.'®

3. Rescission rights
by agreement exercised under voluntary
guardianship agreements

General classification of rescission rights includes
rescission rights by agreement. However, the lat-
est Interpretation only provides arbitrary rescission
rights and statutory rescission rights, and does not
provide any interpretation about rescission rights by
agreement, which seems to deny rescission rights by
agreement regarding voluntary guardianship agree-
ments. In essence, the Code provides rescission rights
by agreement in Article 562, of the Contract Book of
the Code. But when rescissions rights by agreement
are applied to voluntary guardianship agreements,
there are some problems about the overlapping part
among rescission rights. Then what is the order of ex-
ercising if the rescission rights by agreement conflicts
with other two rescission rights? Paragraph 2, Arti-
cle 463 which belongs to Contract Book of the Code,
states that “agreements concerning personal relations
such as marriage, adoption, and guardianship shall
be governed by the provisions of laws on the relevant
personal relations, or absent such provisions, this
Book may apply Mutatis mutandis according to their
nature.”," which determines that rescission rights
should be exercised on the condition that the other
two rescission rights could not be exercised.

3.1. Connotation of exercising rescissions rights
by agreement

The Contract Book of the Code provides rescission
rights by agreement, which indicates that the par-
ties may rescind a contract if they reach a consensus
through consultation; the parties may agree upon
the cause of rescission of the contract by either party;
upon the cause occurs, the party who has the right

HOHKuP



to rescission may rescind the contract,* so voluntary
guardianship agreements, a special contract between
guardians and voluntary wards, could provide re-
scissions rights by agreement. In practice, voluntary
guardianship agreements are always notarized, so
some notary offices have made a sample of voluntary
guardianship agreements. In the case of Shanghai
notary offices, after several years of practice in no-
tarizing voluntary guardianship agreements, they
listed some situations to rescind the agreements.
A voluntary guardianship agreement, for example,
may stipulate that if theguardian is too old or weak
due to diseases or other causes, the agreement is re-
scinded. That is to say, both parties of the agreements
could make clauses to rescind agreements. If both
parties agreed to rescind the agreements before the
agreements come into effect, agreements could be
rescinded.

3.2. Civil subjects of exercising rescission rights
by agreement

If voluntary wards with full capacity and guard-
ians make another agreement to rescind the volun-
tary guardianship agreement or they agreed upon the
cause of rescission of the contract by either party, the
voluntary wards with full capacity or the guardians
could have rescission rights by agreement, there-
fore, voluntary wards with full capacity and guard-
ians could be civil subjects of exercising rescission
rights by agreement. However, in judicial practice,
we may find not only voluntary wards and volun-
tary guardians may sign the voluntary guardianship
agreements, but only guardian supervisors may sign
them, which means the agreements have three par-
ties. As to whether guardian supervisors could be a
civil subject to exercise rescission rights, the Code
and the Interpretation do not state expressly whether
guardian supervisors have rights to rescind guardian-
ship agreements, but Article 562 states the parties,
not both parties, may rescind a contract, which means
there are not only two parties under agreements, may
be more parties.

In practice, for instance, the samples of voluntary
guardianship agreements provided by Shanghai’s
notary offices include clauses of guardian supervisors
appointed by voluntary wards. Guardian supervisors
are the third party of the agreements to supervise
the performance of guardians and are required to
sign their names as well on the agreements. Addi-
tionally, most agreements include the clause that if
guardians do not perform the obligations or infringe
upon voluntary wards’personal or financial rights
or interests, guardian supervisors are entitled to ask
voluntary guardians for damages and terminate the
agreements, which implies guardian supervisors are

2 Article 562, Chinese Civil Code.
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entitled to rescind the agreement except for guard-
ians and voluntary wards.

4. Principles of exercising rights to rescind
voluntary guardianship agreements

The voluntary guardianship agreements are made by
consensus of voluntary wards and voluntary guard-
ians for the purpose of protecting rights and interests
of voluntary wards when they lose full or partial ca-
pacity, embodies the true intentions of both parties.
Likewise, rescission rights stipulated in the Code and
the Interpretation aim at protecting rights and inter-
ests of voluntary wards. Then, how to judge the rights
and interests of voluntary wards are protected and
to what extent the rights and interests of voluntary
wards are protected are both based on the principle of
best interests and the principle of protecting self-de-
termination rights of voluntary wards.

4.1. The principle of best interests under
voluntary guardianship agreements

In accordance with Article 11 of the Interpreta-
tion, when either party under voluntary guardianship
agreements exercise arbitrary rescission rights before
voluntary wards lose all or part of their capacity, the
people’s court shall uphold the request, but, when
guardians exercise statutory rescission rights, the
people’s court shall not uphold the request if guard-
ians have no good reason.?'

However, how the court decides the complete or
partial loss of the adult’s capacity and what are the
good reason for the court to uphold the request are
not stipulated under the Code and the Interpretation.
In judicial practice, the principles will be the basis
for judges to exercise their discretion when there
are no specific provisions. The Articles 31 and 36 of
the Code stipulate that the designation of guardians
should be based on the principle of the best interests
of voluntary wards, and Article 35 stipulates that
the performance of guardianship should follow the
principle of the best interests of voluntary wards. All
the provisions under the Code related to voluntary
guardianship agreements are made for the purpose
of the best interests of voluntary wards, which proves
that the principle of exercising rescission rights is also
the principle of best interests.

It is, however, difficult to give a precise definition
of ‘best interests’ in that the concept of ‘best inter-
ests’ is relatively abstract, complicated and vague.
Although its concept is relatively vague and abstract,
its basic connotation is relatively clear. When volun-
tary wards do not have full capacity for civil conduct,
voluntary guardians should weigh the pros and cons

21 Article 11, Interpretation by the Supreme People’s Court of Several Issues Concerning the Application of Book One
General Provisions of the Civil Code of the People’s Republic of China.
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and try their best to make decisions for voluntary
wards, which should be most beneficial to voluntary
wards, and minimize the possible loss to voluntary
wards. Briefly, the purpose of this principle in the
law is to urge voluntary guardians to bear their due
responsibilities of being guardians so as to protect the
rights and interests of voluntary wards and minimize
possible losses of voluntary wards.

In judicial practice, the principle of best interests is
used to guide voluntary guardians to choose the most
acceptable and reasonable option from the possible
options, which requires voluntary guardians to judge
what is best for voluntary wards, ignoring all other
considerations, expecting to find an optimal solution
for voluntary wards; requiring voluntary guardians
to focus on voluntary wards and make an reasonable
and optimal choice among the many options after
taking into account the various intertwined factors
in life. Voluntary guardians, therefore, are required
to be a sensible, rational good person to consider the
rights, needs, and interests of voluntary wards, so as
to preserve voluntary wards’ benefits to the greatest
extent possible while minimizing the option to the
detriment of their interests. In practice, decisions
regarding the best interests of voluntary wards are
often composed of many factors and are highly indi-
vidualized, so case-by-case analyses are made under
voluntary guardianship agreements to judge what are
best beneficial to voluntary wards.

4.1.1. Connotation of the principle of best

interests under voluntary guardianship

agreements

The interests can be divided into two types: the
current interests and the future interests of volun-
tary wards. The best interests of voluntary wards are
judged by a general criterion, which not only includes
analyzing the current situation, but also includes pre-
dicting the future. When making a decision for volun-
tary wards, voluntary guardians should consider the
impact of the decision on the person concerned and
whether the decision will affect the future life and
health of voluntary wards. When making decisions
for voluntary wards, voluntary guardians should
take realistic factors into account, and future inter-
ests that do not need to be considered at the moment
should be excluded according to actual situations.
Therefore, guardians should use the available infor-
mation to assess the current and future interests of
voluntary wards, and make the choice that maximizes
the overall or long-term interests and minimizes the
burden of voluntary wards, based on factors such
as resources, responsibilities, values, life plans, and
opportunities.?

When applying the principle of best interests,
guardians should fully understand specific situations

and then make a final judgment. In accordance with
Article 9 of the Interpretation, “In designating a
guardian in accordance with paragraph 2 of Article
31 and paragraph 1 of Article 36 of the Civil Code, the
people’s court shall respect the true will of the ward,
and in the best interest of the ward, specifically take
into account the following factors: (1) The degree of
closeness of life and emotional connection with the
ward. (2) The order of guardianship of the persons
legally qualified for guardianship. (3) Whether there
is any violation of law, crime, or other circumstance
adverse to the performance of the duty of guardian-
ship. (4) The capability of acting as a guardian, will,
and character of a person legally qualified for guard-
ianship.”*

When making a decision, in effect, guardians
should take into account the expressed wishes and
personal values of voluntary wards. Voluntary guard-
ians shall act in their best interests at all times and
exercise reasonable care, diligence and prudence
and they should do everything possible to safeguard
voluntary wards’ personal and property rights; if
voluntary wards can have partial capacity, the ideas
of the voluntary wards should be included in the
guardian’s decision-making process, and voluntary
wards’ wishes and personal values, education, care,
health and living conditions should be considered
by voluntary guardians. In other words, guardians
should do their best to safeguard the interests of the
voluntary wards, make necessary care and efforts,
and prudent choices, taking into account the values
and desires of the voluntary wards to determine their
best interests.

4.1.2. Judgmental criteria for the best interests

in judicial practice

For the time being, there is no judicial precedent
on the application of the best interests’ principle in
terms of voluntary guardianship agreements, but in
2016, there was a typical case in Shanghai in which
the best interests were adopted for the guardianship
of minors. In 2016, the Shanghai No. 1 Intermediate
People’s Court concluded a case of disputes over the
custody of surrogate children, which made a useful
attempt on the best interests of wards, and provided
certain standards for guardianship cases.

In this case, the wife, was unable to conceive natu-
rally, so the couple purchased the eggs of others, and
the husband provided sperm, using in vitro fertiliza-
tion combined with embryo transfer technology, to
give birth to a pair of twins. After the husband died of
illness in 2014, the wife lived together with the twins
for three years. In the same year, the husband’s par-
ents sued the court, requesting the guardianship of
the twins. The Shanghai No. 1 Intermediate People’s
Court held that:

22 Zhao Yinren, ChenRanxin. On the Best Interests of Ward [J]. Shanghai Legal Research. 2020(11):153.
2 Article 9, Interpretation by the Supreme People’s Court of Several Issues Concerning the Application of Book One
General Provisions of the Civil Code of the People’s Republic of China.
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(1) As one of the member states of the United Na-
tions Convention on the Rights of the Child, the prin-
ciple of the best interests of the child established in
Article 3 of the Convention is also part of Chinese le-
gal system. When determining the ownership of child
custody, the best interests of the child ward should
be protected;

(2) Comparing the age and guardianship ability
of the two parties to the dispute, the wife, a young
and middle-aged man, in terms of economic ability or
physical energy, can take care of two children better
than the elders.

(3) In terms of the stability of the living environ-
ment, intimacy with the children, and the emotions of
the children, the twins have been living with the wife
since they were born, who have been close to the wife
and adapted to the environment, while grandparents
have never lived with their children. The changes in
living environment may have unpredictable impact on
the twins. What’s more, the wife, as a mother, has a
unique position in the child’s growth process;

(4) The wife was identified as the stepmother of
the two children based on the parental relationship,
which maintained the normal parent-child relation-
ship and family internal structure.*

Different from ordinary people, it is conducive to
the formation of two children’s personalities. This
case reflects the current Chinese judicial standards
for judging the best interests of wards. In this case,
although the ward was born by surrogate and has no
blood relationship with the mother, the mother, not the
grandparents, the Shanghai No. 1 Intermediate Peo-
ple’s Court believes that living with the mother is most
conducive to the healthy growth of voluntary wards.

When this case happened, the Code has not yet
been promulgated, but the people’s court has clarified
the criteria for judgment based on the “best interests”
provisions in the United Nations Convention on the
Rights of the Child. Subsequently, the court compared
and analyzed the pros and cons of the guardianship
of the two parties in dispute from the aspects of the
guardian’s guardianship ability, the degree of intima-
cy with the child, the wards’ emotional needs, the sta-
bility of the living environment, and the integrity of
the family structure and relationship. That is, in this
case, the factors considered by the court are: (1) the
guardianship of the guardian in dispute including
age, wealth; (2) living environment; (3) intimacy
with the child; (4) emotion of children; (5) family
relationships. It can be seen that the court judged
guardianship by considering the material and emo-
tional aspects. The same judgment may be applied
to protecting the bests interests of voluntary wards,
so the criteria may cover guardians’ age, guardians’
economic conditions, guardianship ability and other
external conditions, the voluntary wards’ psychologi-
cal and emotional needs, as well as the impact of their
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living environment and family structure relationships
on voluntary wards.

4.1.3. Principle of best interests in the notariza-
tion of voluntary guardianship agreements

Voluntary guardianship agreements in China are
almost notarized in case of future disputes since the
first voluntary guardianship agreement was made
in Shanghai Putuo Notary Office. According to the
current notarization procedure of voluntary guard-
ianship agreements, notary offices shall investigate
some information related to the voluntary guardians
and voluntary wards including conflicts of interest
between voluntary guardians and voluntary wards
before notarization. All information related to true
wishes of voluntary wards like character, physical
conditions of guardians, economic conditions of vol-
untary guardians and voluntary wards, the level of
education or care measures, etc. shall be taken into
consideration to choose voluntary guardians who are
most conducive to the healthy growth or recovery of
voluntary wards and are most conducive to protecting
the legitimate rights and interests of voluntary wards.

The disposal of the voluntary wards’ property is
also within the scope of the guardians’ guardianship
duties, but it should be implemented on the premise
that is most beneficial to the voluntary wards’ inter-
ests. Disposing of property for the benefit of voluntary
wards should also conform to the principle that is
most beneficial to voluntary wards, which clarifies
the scope of the guardians’ protection of the wards’
personal rights, property rights and other legitimate
rights and interests. For example, when renting out
a property of a voluntary ward, choosing a suitable
tenant, determining the rent at the market price, and
the rental income shall be taken into account for the
best interest of the voluntary ward.

Regarding the performance of guardianship mat-
ters, the principle of best interests is clearly stipulat-
ed in Article 35, paragraph 1, but the Code and the
Interpretation have not clearly provided the judging
elements and criteria of the best interests. The best
interests will be affected by changes in terms of the
times, economic development, ideology and culture,
and many factors need to be considered in real life.
The legislation requires guardians to use the principle
of what is most beneficial to voluntary wards as the
criterion for performing guardianship duties. There-
fore, the court will exercise discretion over the related
cases, and some vague parts of the principle of best
interests could be made clearer in judicial practice.

4.2. Principle of protecting self-determination
rights of voluntary wards

Protecting the self-determination rights of civil
subjects is implied under Article 130 of the Code, ac-
cording to which the parties to civil legal relations
shall, based on their free will, exercise civil rights in

2% Shanghai No. 1 Intermediate People’s Court (2015) HUTMJCF56Civil Decision.
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accordance with the law without any interference,”
so self-determination rights are the rights for civil
subjects to decide his own affairs according to his
own values or preferences, based on their own free
will. Furthermore, paragraph 3 of the Article 35 un-
der the Civil Code makes a more detailed provision
which requests the guardians shall respect the true
intention of voluntary wards to the fullest extent,
safeguard and assist the ward in performing juridical
acts that are commensurate with the voluntary wards’
intelligence and mental health, and guardians shall
not interfere with any affairs that voluntary wards
are capable of handling alone”.*®

The respect for self-determination rights implied
in the article requests guardians to do their utmost to
ensure the normalization of voluntary wards, so that
voluntary wards, through the hands of their guard-
ians, have the right to make independent decisions on
their own basic life. Arbitrary rescission rights allow
voluntary wards to cancel the voluntary guardian-
ship agreements before the agreements are effective,
which grants voluntary wards the rights to determine
their own affairs on their own free will, avoid that
voluntary guardians commit any conduct detrimental
to the voluntary wards’ physical and mental health,
that voluntary guardians cause distress of voluntary
wards or that any other conduct of voluntary guard-
ians infringe upon the voluntary wards’ lawful rights
and interests. If voluntary wards or guardians lodge a
suit about the validity of rescinding voluntary guard-
ianship agreements, the court shall uphold it, which
confirms respect for self-determination rights under
the guardianship law of the Code.

4.2.1. Connotation of protecting self-

determination rights of voluntary wards

Protecting self-determination rights is mainly
based on the theory of respecting human dignity in-
herent in humans, not related to the appearance, char-
acter, ethnics or situations, which is the foundation of
the right to make independent decisions. Self-deter-
mination rights are rights to make decisions on ones’
own focusing on knowing oneself and determine one-
self, emphasizing the importance of autonomy and
dignity of voluntary wards, maintaining individual
independence, enhancing social participation, pro-
moting self-realization, maintaining voluntary wards’
dignity and fair treatment. Protecting self-determi-
nation rights under voluntary guardianship system
includes two elements: a. voluntary wards shall be
allowed to fullest extent to make decisions by them-
selves within their capacity and they shall be allowed
to make decisions on small matters in everyday life
which voluntary wards might have capacity to judge

% Article 130, Chinese Civil Code.
% Article 35, Chinese Civil Code.

by themselves. b. if voluntary wards could not make
decisions on their own, but if they could make deci-
sions by themselves with the help of others, they shall
be allowed to make decisions with other’s assistance.”’

Furthermore, the principles based on the notion
that every adult with sound mind has the right to deal
with his personal and financial matters.*® Voluntary
wards have sound mind after they sign voluntary
guardianship agreements, and before the agreements
come into force, besides, they may have sound mind
to deal with the matters within their capacity even
after the agreement are effective provided that they
may only lose partial capacity. Voluntary guardians
may not know what the voluntary wards prefer and
hope to do even if they try their utmost to guess the
true intentions of voluntary wards or make detailed
investigations to find out what are most beneficial to
voluntary wards. Self-determination are always nec-
essary for voluntary wards to protect their legitimate
rights and interests because only voluntary wards
themselves could know what are the best choice for
themselves provided that they could have a little ca-
pacity to make judgments.

4.2.2. Approaches of protecting self-

determination rights of voluntary wards

in juridical practice

Although, for the time being, there is no any
case about rescission rights of guardians or volun-
tary wards, one typical case about the change of a
guardian ruled by Jing’ an district court, Shanghai
set a precedent for future approaches of protecting
self-determination of voluntary wards. An 84-year-old
father has suffered from polio and has the sequelae of
physical disability. Both his parents and his wife have
passed away. His adopted daughter, applied for an
appraisal of her father’s capacity for conduct and des-
ignated herself as his guardian. After appraised by a
forensic judicial expertise center, the court ruled that
her father was a person with limited capacity for civil
conduct, and the adopted daughter was designated
as his guardian in April, 2020. The father’s niece sued
for changing the guardian in that the Notary Office
in Putuo District, Shanghai, notarized that the fa-
ther and the niece signed a voluntary guardianship
agreement in which the father agreed to appoint the
niece as the voluntary guardian and Tao Moumou, his
nephew, as a guardianship supervisor in December,
2020. The father’s money and other personal belong-
ings were kept and managed by the niece, who was
looking after him when the case started. During the
trial, the court asked the father three times about his
true will during the trial and clerks in the court went
to father’s domicile for investigation, asking neigh-

77 Lixia. On the Adult Guardianship System [D]. Shandong University 2007: 76.
% Wei Shufa. Theory and Lawmaking Choices of the Adult Guardianship System [J]. Journal of Fujian Normal University

(Philosophy and Social Sciences Edition). 2007(3):86.
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bors and clerks in urban resident’s committee, which
proved that the father hoped that his niece would be
the voluntary guardian.

The People’s Court of Jing’ an District, Shanghai
held that although the father was a person with lim-
ited capacity for civil conduct, he had a certain ability
to understand and express himself. He repeatedly
expressed his unwillingness to appoint his adopted
daughter as his guardian, and he agreed expressly
that his niece acted as his voluntary guardian three
times. Considering the free will of the father, the ad-
opted daughter is objectively unable to continue to
perform guardianship duties, nor does she entrust
part or all of the guardianship responsibilities to oth-
ers. From the perspective of benefiting the father, the
court ruled that guardianship of the adopted daugh-
ter was disqualified and the niece was upheld to be
the voluntary guardian in accordance with the nota-
rized voluntary guardianship agreement.”

It is hoped that the niece can exercise the right
of guardianship in accordance with the law from
the perspective of effectively protecting the father’s
personal, property and other legitimate rights and
interests. If the niece infringes on the interests of
the voluntary ward, the adopted daughter and other
individuals or organizations willing to serve as the
guardian of the father may also apply to the court to
change the guardian.

This case is a typical decision of a change of guard-
ianship case where voluntary guardianship and legal
guardianship conflict. The court examined the volun-
tary guardianship agreements and the actual living
conditions of voluntary wards, respecting the true
will of the ward to the greatest extent after consulting
the ward many times, and pay visits to the voluntary
wards’ home and urban resident’s committee to learn
about their real life and medical conditions, and com-
prehensively consider all factors, and decide to change
the guardian. This case, as the first case to deal with
the conflict of voluntary guardianship and legal guard-
ianship, set a precedent under Chinese guardianship
law of voluntary guardianship’s precedence over legal
guardianship, affirming the principle that respecting
self-determination rights of voluntary wards is superi-
or to the judgment of the court in terms of the selectin
of guardians, which proves that protecting self-deter-
mination rights of voluntary wards is an important
principle of guardianship systems.

5. Problems regardingexercising
rescission rights

Although rescission rights could deal with some of
the issues in terms of protecting rights and interests

Uxcy CroanuHb

OcyLI.IECTBJ'IeHMe NPaB Ha PacTopPXXEHNE COMNALLIEHNA 0 ,[lOﬁpOBOJ'IbHOM ONEKYHCTBE B COOTBETCTBMM C rpa)K,IlaHCKVIM kopekcom Kutas

of voluntary wards, abusing them will bring more
problems to voluntary wards. Moreover, time limit
of exercising them under the Code may constitute
barriers to exercising them.

5.1. Possible abuse of rescission rights

Voluntary wards could, in general, protect their
own legitimate rights and interests before the agree-
ments come into effect because both arbitrary rescis-
sion rights and rescission rights by agreement grant
voluntary wards or voluntary guardians the rights to
rescind voluntary guardianship agreements on their
own, however, voluntary wards may not be protected
after agreements become effective. When guardians
harms voluntary wards’ rights and interest, although
Article 11 of the Interpretation provides ten civil sub-
jects who have the right to apply to the people’s court
for disqualifying guardians including the relevant
individuals and organizations who are composed of
any other person legally qualified for guardianship,
an urban residents’ committee, a villagers’ committee,
a school, a medical institution, a women’s federation,
a disabled persons’ federation, an organization for the
protection of minors, an organization legally formed
for seniors, and a civil affairs department.*

And when no civil subject applies to the court for
disqualifying guardians, in this case, the Code pro-
vides the ultimate remedy to voluntary wards, re-
quiring that the staff of the civil affairs departments
shall apply for disqualifying guardians, which plays a
role in protecting the rights and interests of the ward.
That is to say, civil affairs departments are not only
one of the civil subjects to exercise statutory rescis-
sion rights to rescind guardianship agreements, but
also the last resort for applying to the court for re-
scinding guardianship. It seems that Article 11 of the
Interpretation provides a perfect solution for protect-
ing voluntary wards through disqualifying guardians,
but lawsuit proceeding always lasts several months
from start to end.

During this proceeding or before the proceeding
and after the guardian harms the voluntary wards, if
guardians still manage personal and financial affairs
of voluntary wards, voluntary wards are vulnerable
to the harm from guardians, they may die or lose all
their assets within one day. Time is essence for volun-
tary wards to be protected when guardians infringe
upon the adult ward’s lawful rights and interests or
are slack in performing the duty of guardianship. Al-
though the above-mentioned 10 civil subjects could
play kind of role in overseeing guardians, in practice,
in order to avoid future possible injury of losses of
voluntary wards from guardians, guardian super-
visors are always appointed by notarized voluntary
guardianship agreements.

2 The People’s Court of Jing'an District, Shanghai (2020) Hu0106CS209.
% Article 11, Interpretation by the Supreme People’s Court of Several Issues Concerning the Application of Book One
General Provisions of the Civil Code of the People’s Republic of China.
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In terms of Chinese current voluntary guardian-
ship agreements, guardianship supervisors with their
names on the agreements are individuals. If supervi-
sors abuse rescission rights to rescind agreements dis-
posing of guardians, so as to grab property of volun-
tary wards, especially some rich elderly among them,
which is a big issue for the future interpretation to be
solved because voluntary ward sare insecure, frag-
ile situation. In order to solve the problem, whether
some professional guardianship organizations should
be established in China to be guardian supervisors
and the future interpretation will make some detailed
rules about curbing guardian supervisors remains to
be unknown in current China.

5.2. Time limit of rescission rights

Moreover, the Contract Book of the Code stipulates
that rescission rights by agreements shall be exercised
within one year from the day that the party who has
the right to rescind knows or should have known the
causes of rescission or within a reasonable period
after the other party makes a demand.*’

But one problem is that no one knows when the
voluntary guardianship agreements shall be terminat-
ed when the agreements are made. The effective date
of voluntary guardianship agreements, which are
very indefinite, may be within one year or after many
years of be in established. One year’s limitation of
rescission rights causes rescission rights by agreement
to be extinguished within one year with the result of
no rescission rights. Even if the causes for rescinding
agreements occurs, neither voluntary guardians nor
voluntary wards have rights to rescind them after
one year of establishing agreements. Arbitrary rescis-
sion rights may solve this problem before the agree-
ments become effective because voluntary wards and
voluntary guardians could rescind the agreements
without any cause, by themselves, but it is obvious
that statutory rescission rights could not solve it after
the agreements come into effect because statutory
rescission rights and rescission right by agreements
are based on different causes. Therefore, whether the
time limit for rescission rights by agreements should
be extended or cancelled would be an important issue

for the future interpretation of the Civil Code to be
solved. When arbitrary rescission rights and statutory
rescission rights could not be used, the time lime of
one year for rescission rights by agreement will bar
voluntary wards and their guardian supervisors from
rescinding agreements for the purpose of protecting
voluntary wards’ rights and interests, especially in
emergency, therefore, it is necessary to modify the
provisions related to time limit of rescission rights in
the future interpretation of the Code.

Conclusion

The Chinese Civil Code provides a new voluntary
guardianship system to deal with the rising issue of
aging society, and its latest Interpretation entitles vol-
untary wards and guardians to arbitrary rescission
rights, which could be used before voluntary wards
lose full or partial capacity, and entitle them to stat-
utory rescission rights after the agreements become
effective. Although both rights almost cover the pos-
sible approaches of rescinding agreements for pro-
tecting voluntary wards, rescission rights by agree-
ments stipulated in Contract Book of the Code are
still important to be used to protect voluntary wards
when they could not be protected by the two rights
provided under the Interpretation. For the purpose of
protecting legitimate rights and interests of voluntary
wards under voluntary guardianship agreements to
greatest extent, the exercise of rescission rights shall
be based on the principle of best interests and pro-
tecting self-determination rights of voluntary wards
under the Code and the Interpretation. Although the
enactment of the Code and the Interpretation have
made a breakthrough in the Chinese adult guardian-
ship system, rescission rights under voluntary agree-
ments need to be interpreted further in the future
because some problems arises from exercising rescis-
sion rights under voluntary guardianship agreements,
including abuse of rescission rights , which may injure
and cause losses to voluntary wards, and time limit
of exercising rescission rights by agreement , which
could cause some problems in practice.
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AnHomauus. Cmambs nocesiuieHa npodaemam passumus KpeamugHotil UHOYCmpull, 0CHOBAHHOL
Ha uckyccmae; aHAU3y 08YX OCHOBHbLX KOHUenyuil npagogoli 0xpamsl npousgedeHUll mepamypbl
U Uckyccmaea, a maxice CoUUANbHbIM NOCACICMBUAM, CBS3AHHBIM C pA38UMUeM YMULUMAPHO20
nodxoda kK npasosoil oxpaHe npousgedeHull KaK pe3yibmamam meopueckozo mpyoda. B cmamuwe
denlaemcsi 861800 0 MOM, UMO 8 PAMKAX KPeaAmusHbLX UHJYCMpUil He MO2ym Obimb cO30aHbl AdeK-
8amHble YC08usl 011 MEOPeHUS 2y OUHHbBLX npousgedeHull u obecneuust UM a0eK8amHoU asmop-
CKO-NPAB08o1l OXPAHbL.

Knrouegbsie cnosa: kpeamueHas IKOHOMUKA, KpeamugHble UHOYCMPULL, d8MOopCcKoe Npaso, npousgede-
HUSL HAYKU, IUMepamypbl U UCKYCCMea, YMWIUMAPHAs Meopus, Meopus IUYHOCMIL, ecmecmaeHHble
npasa uenogeka, npago uenogeka Ha ceobody meopuecmaa.

Abstract. The article is devoted to the development of the creative industry related to art, the analysis
of two main concepts of the legal protection of works of literature and art, as well as the social conse-
quences associated with the development of a utilitarian approach to the legal protection of works as
the results of creative work. The article concludes that within the framework of the creative industries,
adequate conditions for the creation of in-depth works cannot be created and adequate copyright
protection can be provided to them.

Keywords: creative economy, creative industries, copyright, works of science, literature and art,
utilitarian theory, personality theory, natural human rights, human right to freedom of creativity.

H OAIBJIEHUIO KOHLIENIIINY KpeaTUBHON MHAYCTPUU  BOBJIEUEHUA B KyJIBTYypHYIO )KU3Hb HOBOH ayZIUTOPUH,
TIPe/IIIeCTBOBAIA KOHIIEIIIVA KY/IBTYPHOU UHY-  YTOOBI KJIaCCHYeCKYe TIPOU3BEAEHUS CTAIU OCTYII-
crpuu. Kak otmevaet foktop ¢miocodun P. 3. Xe- HbIMu Hapozy. OZHIM M3 OCHOBHBIX HallpaB/leHUH
CTaHOB®, KOHIIEMIINA Ky/JIbTYPHBIX MH/YCTPHii ObUIa  IAHHOW KOHIIEMIIMU KyJIbTYPHBIX MHYCTPHIA GBUIO
paspaboTtaHa mociie Bropoii MUPOBOI BOMHBI B IeJIAX  IOA/ePKaHKe IPAaBUTEIbCTBOM He TBOPLIOB, a CETeH

' CraTbs BbIMonHEHa B paMkax npoekTa «[pnopnTeT-2030» no HanpaBneHuio «CoLnonpaso».

2 XecraHos P. 3. KpeaTusHble unoyctpum — mogenu passutus // URL: https://cyberleninka.ru/article/n/kreativnye-industrii-
modeli-razvitiya/viewer.
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pacnpocTpaHeHUs KyAbTyPHO! IPOAYKIINY, KOTOPBIM
MIPeJIOCTABIIINCH TOCYIapCTBEHHbBIE CyOCUINU.

Kak otmeTtun a8y Xe3aMOHAAIIII, 1 IIOJIUTHUKHU
KyJIBTYPHOU MHAYCTPUU XapaKTePHO, YTO B KyJIb-
TyPHOM NIPOH3BO/CTBE IeHTPATbHYIO POJIb UTPAIOT
KOMMepuecKre KOMIIaHUU, KOTOPBIe BAUAIOT Ha BKY-
cbl ToTpebuTeneir’. B my6aukamuu gokTopa Gumo-
coduu P. 3. XecTaHOBA [Ipe/ICTaBIEHE! BEIIeJIEHHEIE
Huxkosnacom 'apH3MOM 0COOGEHHOCTU SKOHOMUKU
KyZBTYPHL. [lociiezHUI OTMedasl, YTO B JaHHBIX cde-
pax UHAYCTPUU OYeHb BBICOKU MHBECTUIMOHHBIE
PHUCKH, TIOCKOJBKY TPYAHO IIPeABUAETh, KaKue Mpo-
M3BeIeHUA U KaKUX TBOPYECKUX PAOOTHUKOB OyAyT
uMeTs ycrex. Ero He rapaHTupyeT Aaxe pekaaMa.
[mo6anbHast MOJUTHUKA IO PA3BUTHIO KYJIbTYPHBIX
UH/YCTPUU, BAOXHOBHUTEJIEM KOTOPOU BBICTYTIAIO
FOHECKO, ocymiectBisnack B 1980—1990 rr.

B nepuioz pa3BUTUSA KYIBTYPHBIX HHAYCTPUH op-
MUpyeTcsa IOHUMaHNe, 4TO 3TO Pa3BUTHE BO3MOXXHO
He 3a cueT JoTallui rocyZapcTBa, a 3a cyeT caMoi
KpeaTuBHOCTU. KpeaTMBHOCTH caMa 1o cebe MOXeT
IIPUHOCUTD 3HAYUTETbHYIO IPUOBLIb, BIUATH HA 9KO-
HOMMYECKUH pOCT rocyZapcTBa U B IepCleKTUBe
CTaTh IVIaBHBIM ZpaiiBepoM BBII. B 1980-e rT. cTana
bopMHUpPOBaTHCS KOHIEIIN KPEaTUBHBIX MHAYCTPUMA
B Besmukob6puranuy, a noszHee B CIIIA 1 ABcTpanuy.

[TepBoe omnpefieneHne NOHATUA «KpeaTUBHaA UH-
AyCTpHsi» OBLIO aHO JlermapTaMeHTOM KYJIbTYPHL,
Mezna u copta (DCMS) Benuko6putanuu B 1997 1.
OTIMYUTEeNbHBIM IPU3HAKOM KpeaTUBHOMN UHZAY-
CTpUU OBUT UMEHHO UCTOYHUK €€ CyIleCTBOBAHUA —
UHAVBUAYyalbHasa KpeaTUBHOCTh, YMEHHS, TaJlaHT,
oHa 00J13/1a€T IIOTEHIINAJIOM CO3/jaHHsA PabOYUX MECT
U 6J1arOCOCTOSTHUSA TOCPEACTBOM IIPOU3BOZACTBA U
9KCIUTyaTalli UHTEJUIEKTYaJIbHONU COOCTBEHHOCTHU
(DCMS, 2001 : 5).

B noxymentax FOHECKO otmeuaeTcs, 4ToO 1ocie
1986 r. U3MEeHWIOCh BOCIIPUATHE POJIU KYIBTYPHL B
conmaabHO-3KOHOMUYecKoH chepe. Kynprypa pac-
CMaTpUBAaeTCA U KaK CpPeJICTBO Pa3BUTHUSA, T.€. ABJA-
eTcA BaXKHBIM JIBUTATe/IeM Pa3BUTUA U NOAAEPIKKU
9KOHOMHYECKOT'0 Pa3BUTHA, U KaK pe3y/abTaT pas-
BUTHA, T.€. KAK CMbICJI HAlIETO CyIleCTBOBAaHUsA".
IOHECKO omnpezenseT KpeaTUBHbIE UHAYCTPUU KaK
TakHe WHAYCTPUU, KOTOPble COYeTaloT Co3JaHue,
TIPOM3BO/CTBO U KOMMepIlHaJIu3aliio ToBapoB U
YCIIYT, KOTOphIe IpeMMyIlleCTBEeHHO OCHOBaHBI Ha
HUCIIOIb30BaHUM Pe3yIbTaTOB UHTE/LIEKTyaIbHOMN
JeATeNbHOCTH.

To ecTb KpeaTHBHAsA UHAYCTPU IOApa3yMeBaeT,
YTO CaMU Pe3y/IbTaThl MHTE/UIEKTyaIbHOU JesaTellb-
HOCTHY IIPUHOCAT XOPOLINE JOXOZEL, 32 CIeT KOTOPBIX
U CyLIECTBYeT UHAYCTpHA. U eciiv Ha ITepBBIX TOpax
HepeAKO CMeIINBAINCh KyJIbTYPHbIE UHAYCTPUHU U
KpeaTVBHbIe UHAYCTPUH, ITO, COOCTBEHHO, SIBJIAETCS
HeCTy4alHBIM, TaK KaK pe3y/IbTaThl MHTEe/UIEKTyalb-
HOM Z1eATeTbHOCTH B OCHOBHOM CO3/jaBaIuCh B cde-
pax KyJbTYypHOU MHAYCTPUU, TO ITO3ZHEE ITepedeHb
KpeaTUBHBIX MHAYCTPHUH CyIleCTBEHHO paclIupsieTcs,
IIOCKOJIBKY Pe3y/IbTaThl TBOPUYECKOH eATeIbHOCTU
MOTYT CO3/aBaThCs U B IPYTUX UHAYCTPUAX U BIIU-
ATH Ha DKOHOMUYECKYIO COCTABJIAIONIYIO JaHHBIX
WHAYCTPUM.

B MUPOBBIX KPEATUBHBIX U KYJIbTYPHBIX UHAY-
CTPUAX JIWAVPYIONIYe Mo3Uuy 3aHsu1 Kurai, Ko-
TOPBIH MMeeT BEICOKYEe ITOKa3aTeau He TOJIbKO 110
OKCIOPTY KPEATUBHBIX U KY/IBTYPHBIX UHAYCTPUH,
3aHMMas BTopoe MecTo rocie CIIIA, Ho U oTIn4a-
€TCs1 BBICOKUM ITOJIOXKUTETHHBIM CaJIbZ0 TOPIOBOTO
6ananca. Takue pe3yabTaThl JOCTUTHYTHI 6y1aroza-
ps nonuTuke Kutas B 0671aCTH KY/IBTYPHI, KOTOpast
BKJIIOYAET B ce0Os1 Cepbe3HYI0 NOAAEPIKKY JaHHBIX
oTpacieli rocyZapCcTBOM, B TOM Yucjie M GMHAHCOBYIO
TOJJIEPXKKY".

Poccuiickoit ®ezepariveii paspaboraHa u yTBep-
KJieHa KOHIENIVs pa3BUTHUS TBOPYECKUX (KpeaTuB-
HBIX) UHAYCTPUM Y MEXaHNU3MOB OCYILeCTBIEHUS UX
rocyZlapcTBeHHOHN NOAZEPIKKU B KPYITHBIX U KPYII-
HeHIMX TOPOZICKKX armoMepanusx a0 2030 roaa’.

MHorve KpeaTUBHbIe NHAYCTPUHU CBSI3aHEI C CO3-
JlaHEeM U UCII0Ib30BaHNEeM [IPOU3BeleHUI HayKH,
JINTEPATYPHI U UCKYCCTBA, HO B HAUOOJIbIIIEH cTele-
HU OHHU CO3/,AI0TCA B MHAYCTPUAX, OCHOBAHHBIX HA
HCKycCTBe (TeaTp, My3bIKa, KHHO, aHUMAaIluA, KU-
BOIINCE, AeATeIbHOCTD rajiepei u Ap.). KpeaTusHsle
WH/YCTPUH IIOCTPOEHEI HA PACCMOTPEHNH pe3y/IbTa-
TOB TBOPYECKOMU 1eATeTHbHOCTH KaK SdKOHOMUYECKOU
LIEHHOCTH, KaK TOT'0, 9YTO IPUHOCUT NIPUOBLTH, 32 CYET
94ero MOXKeT CyLIeCTBOBATh caMa UHAYCTPUS.

TakuM 06pa3oM, B OCHOBE KPeaTUBHOM MHAY-
CTPUH JIEXKUT YTHWINTAPHBIN IIOJXOZ K pe3y/ibTaTaM
WHTEeJUIeKTYaJIbHOU IeATeTbHOCTH, B TOM YHCJIe K
[IpOU3BeZeHUAM JIUTEPATYPHI U UCKYCCTBA, T.€. IIPO-
U3BeJZieHUe paccMaTpuBaeTcs Kak Tosap. Ilocien-
CTBUS TAKOT'O OTHOIIEHUS K IIPOU3BeeHUAM OIIHCa-
HHI B paboTe Makca Xopkxaiimepa u Teogopa AZIopHO
«KynbTypHas MHAYCTPUA: IPOCBElIeHNe KaK CIIocob
o6MaHa Macc»’.

8 XeamoHganw []. KynetypHblie ungyctpum / nep. ¢ anrn. W. Kywinapeso#n. 2-e usg. M., 2018.

“ International Year of Creative Economy for Sustainable Development, 2021 // URL: https://en.unesco.org/
commemorations/international-years/creativeeconomy2021.

5 Turos C. A., KokopuHa A. 0., beikos [1. A., lopbayes E. C., LLlapunos @. @. KpeaTuBHble TeXHONAPKM B NOCTUHAYCTPUANbHOM
TpacpopMaumu skoHoMukn Kutas // MpocTpaHcTBeHHas skoHoMuka. 2019. T. 15. Ne 3. C. 125—146.

¢ Pacnopskerue Mpasutensctea PO ot 20.09.2021 N2 2613-p // URL: http://www.consultant.ru/document/cons_doc_la
w_396332/4f81bcb73c6d58757e4d96b9291cc109b179bchc/.

7 Xopkxaiimep M., AgopHo T. KynbTypHas MHLycTpusi: npocBeLleHue kak cnocob obmaHa Macc. M., 2016.
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OveHb TOYHO IIepeZaeTcs MBICIb YKa3aHHBIX
aBTOPOB O KYJIBTYPHBIX UHAYCTPUAX B CIEAYIOMINX
CTPOYKAaX U3 [IpOu3BeAeHN: «KyIbTypHas HHAYCTpUA
MOJKET ITI0XBACTaThCsA TEM, YTO eH yzamoch 6e3 mpo-
BOJIOYEK OCYIIECTBUTH HUKOIZA IIPEXK/Ee TOIKOM He
M371aBaBILIMIACA TEPeBO/ ICKYCCTBa B chepy moTpebiie-
HUsA, 60JIee TOro, BO3BECTH 3TO MOTpebIeHre B PaHT
3aKOHOMEPHOCTH, OCBOOOAUTD Pa3BIedyeHUe OT CO-
IIPOBOK/ABILETO €r'o HaBA3YUBOro ¢uiepa HAMBHOCTH
U YIY4LIUTh PELeNTypy NIPOU3BOAUMOM TPOAYKIIVH.
YeM 6oJtee BCceOXBATHIBAIOLIEH CTAHOBWIACH 3TA UH/Y-
CTpUs, 4YeM KeCTde OHa IIPUHYK/aJIa JJI0O0TO OTAEIb-
HO CTOSIIIEro WIX BCTYNIUTh B SKOHOMIYECKYIO UTPY,
WM [IPU3HATDH CBOIO OKOHYATETbHYIO HECOCTOATENb-
HOCTb, TeM OoJjiee yTOHUeHHBIMHU M BO3BBILIEHHBIMU
CTAaHOBWINCH ee IIPHEeMEI, II0Ka y Hee He BBIIUIO CKpe-
CTUTh MeKy co6oii BeTxoBeHa ¢ Kasuno ge [Mapu»®.

Emme xoTesoch 661 06paTUTh BHUMaHUE Ha PsJ
MBIC/IEH aBTOPOB B IAHHOM IIPOM3BEIEeHUH:

1. B Ky/IbTypHOU UHAYCTPUH JIUIIb JAeKJIapUpPY-
€TCs, YTO OHA CTPOUTCSA Ha MHTepecax MoTpebuTe-
Jieli, HO Ha CaMOM Jiejie PhIHOK 3aXBaTWIN KPYITHBIE
MIPOU3BOJAUTENU U IOTPEOUTENH B 3TOU UHAYCTPUN
ABJIAETCA He CyOBEKTOM, a 00beKTOM. IToTpebuTenb
CMOTPHUT He TO, YTO OH XOYeT, a TO, YTO eMy IIOKa-
3BIBAIOT.

2. [Ipy mOMOIIY CTUJIEBBIX IPUEMOB BbIpabaTHI-
BaeTcs 00K KOHTEKCT MOCIIOACTBYIOMNX GOPM
BepOaIbHOT0, My3bIKQJIbHOT'O, JKUBOIIMICHOTO S3BIKA.
B pesyibraTe Npou3BeZieHNE UCKYCCTBA CIIOCOOHO
BHYIIHUTH, YTO OHO UCTOYHUK UCTUHEL IlosBIAeTCA
JKeJIaHWe K COOTBETCTBUIO, K IIOZpaskaHuIo. BrIcOKoe
HCKYCCTBO BCerzja BOCCTABAJIO IIPOTHUB CaMoro cebs.
INogparkaHue BeZieT K 3CTETUIECKOMY BapBapCTBy.

3. [IpoucxoAuT CIUAHNE KyIbTypHl U pasBiede-
HUS, ¥ 3TO IPUBOAUT HE TOIBKO K BEIPOXK/EHUIO
KYJIBTYPBL, HO U K IPUJAHUIO Pa3BiedeHUI0 BO3BEI-
LIEHHOT'0 XapakKTepa.

4. YenoBeuecTBO IIpeBpaliaeTcsa B OAPYYHBIN Ma-
Tepuai. KynbTypHasa MHAyCTpYs 3aUHTepeCcOBaHA B
YyesloBeKe JIUIIb KaK B TOTpebuTese U paboueii cue.

5. MIckycCTBO XKUBET II0 CBOUM 3aKOHAM, B KYJIb-
TYPHOH MHZYCTPUU OHO OTKA3bIBAETCSA OT COOCTBEH-
HOTO HE3aBHCHUMOI'O CTaTyca, IpeBpaasch B IOTpe-
O6UTeNbCKUIT TOBap. Berkoe mpousBesieHUe, OT/IH-
Jarolieecs OTCYTCTBUEM BCAKOM 11e71ec006pa3HOCTH,
CyllecTByeT 3a CieT aHOHUMHOCTH PBIHKA. VICKyCcCTBO
YHUYTOXaeTcsA, OyZAydr TOBapOM.

8 Xopkxasimep M., AgopHo T. Ykas. cou.

VITak, Mbl BUJIMIM, YTO TIO/IXOZ K TIPOU3BEZEHUAM
KaK K SKOHOMUYECKOH IIEHHOCTH BeJET K IOABIEHUIO
mmapa/ioKcaJbHbIX TPU3HAKOB y Tpon3Beienus. Ee
IIpyZioH B cBOe BpeMs Iucasl: «PeJnruda, mpaBocysue,
HayKa, TI023Us1, NCKYCCTBO TEPSIOT CBOE 3HaUeHMe, KaK
TOJIKO OHU JIeIatoTCs 06hEKTOM TOPra, a TOTOMY, YTO
UX pacrupe/iesieHre U Bo3HarpakjeHre MOJUNHEHbI
COBEPIIIEHHO PYTUM IIpaBUIaM, YeM paciipe/iesieHre
¥ BO3HATPaXK/IeH1E TTPOMBINUIEHHbIX TIPOAYKTOB...
Jlesio uzieT o HeMpOAAYKHOCTH BCETO, OTHOCAIIETOCS
K YMY ¥ COBECTH... DKOHOMMUCTHI /IO TAKOH CTEMEeHU
yTpaTUIU TPABOBOM CMBICI, YTO HE TIOHUMAIOT 3TO-
ro. OHM He BUJAT, YTO UCTUHHOE, TTPeKPacHoe, CIIpa-
BeJTUBOE TIPEJCTABIIAIOT COO0I PETUTHIO OY/VIIETO,
YTO 9Ta PEJIUTUSA TOYHO TaK JKe, KaK XPUCTUAHCTBO,
CBAIIEHHA U YTO BCe TTOTUOHET, ec/ii TPU3HAIOT Ha
061X OCHOBAHUAX JIUTEPATYPHYIO COGCTBEHHOCTD> .

Kak BepHo 3ameuaer /I. A. BpaTych (110 oTHOT1IIE-
HUIO K aBTOPCKOMY TIpaBy), YKa3aHHbIM AucHataHc
TIPUBOUT K «MICKAKEHMUIO... POJIM €CTECTBEHHBIX ITPaB
1 cB06O/I yestoBeKa, HEIIOMEPHOMY BO3BETMUYUBAHUIO
¢dbrHaHCOBOTO M0/, KOT/Ia parMaTu3M, IPOUCTe-
Karoluii 13, Ka3ajaoch ObI, COITMATBHO OPUEHTHUPO-
BaHHOI 5KOHOMUYECKOH Uier, CTAHOBUTCS TTOIIPOCTY
AHTHCOLMATBHBIM»C.

E. A. CyxaHOB TIUIIIET, YTO yueHNe 06 «3KOHOMU-
YeCcKOM aHaju3e» MpaBa OBJIaZielo YMaMy MHOTHUX
COBpPEMEHHBIX POCCUHMCKUX IOPUCTOB, JaHHOE yde-
HUe He MOXKeT TpeTeHIoBaTh Ha Bceobliee, Bceobnb-
eMJIIolee 3HaYeHue B chepe TpakZaHcKoro (JacT-
HOTO0) mpaBa. Mziess 0 MOCTOSTHHOM ONMTUMU3aIuU
transaction costs ¢ KOHEYHOH I[eJTbI0 COCPEOTOYEHNS
MaTepHuaJbHbBIX U UHBIX 6J1aT B pyKax «3$GeKTUBHBIX
COOCTBEHHUKOB» (WM MEHE/KEPOB) HU B KOeH Mepe
He Cr1oco6Ha OO'BACHUTD CYI[ECTBO MHOTUX UHCTHUTY-
TOB BEIHOTO, HAaC/IeZICTBEHHOT0, CEMEeIHOTO ITpaBa,
HO, KaK B CBOe# JIOKTOPCKOM rccepTaIiuii OTMeYaeT
H. B. Illepbak, He crtocobHa oHa 0OBACHUTD U CYIIe-
CTBO aBTOPCKOTO M MCIIOJTHUTEIbCKOrO IpaBa’’.

EBrenuti AsnexceeBud CyxaHOB CUHUTAET, UTO OC-
HOBHA 11eJTh TIPABOBOTO PETYIMPOBAHUA, B TOM YHC-
Jieé ¥ 9dKOHOMUYECKUX OTHOIIEHUH, TPUHIUTINATBHO
OT/IMYAETCA OT LeJIU SKOHOMUYECKOH JeATeTbHOCTH.
OHa COCTOUT B JOCTHKEHUH He 0053aTeIbHO S9KOHO-
Muyecky Havbosnee 3¢PeKTUBHOTO, HO BCET/Ia COIIHU-
aJIbHO CTIpaBeINBOTO PE3YIbTATa, YTO 0OYCIOBIEHO
caMo¥i Ipupoo# MpaBa Kak 0cob60ro CorUansbHOro
ABNIeHUA .

? KaHTtoposuy 5. A. ABTOpCKOe NpaBo Ha NMTepaTypHble, My3biKalbHble, XyA0XKeCTBEHHbIE U doTorpaduyeckne nponsse-

neHus. MNr., 1916. C. 26—27.

0 Bpartyce []. A. ABTopckoe npaBo u [IpeBHuit PuM: uctopuyeckuin dbyHaameHT aTuyeckoi koHuenummu. M. : CtatyT, 2018.

C. 28—29.

" lllepbak H. B. ABTOpcKME MU CMeXHble NpaBa B CUCTEME WHTeIeKTyallbHbIX NPaB : AKuC. ... A-pa topug. Hayk. M., 2022. C. 57.

12 CyxaHos E. A. CounanbHoe nnL0 rpaxaaHckoro npasa (k noctaHoske Bonpoca) // TpaxaaHckoe NpaBo CoOLManbHOMo
rocyfapcTsa : cbopHUK cTaTeit, nocBsLeHHbIN 90-neTuio co AHA poxaeHna npodeccopa A. J1. Makosckoro (1930—2020) /
oTB. pea. B. B. Butpanckuinn n E. A. CyxaHos. — M. : Cratyr, 2020. C. 26—27.
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B COBpeMeHHOM MUpPe MOXKHO BBIIEIUTD JIBE OC-
HOBHBIE KOHIIENIINY aBTOPCKOTO IIpaBa: 3TO YTH-
JIMTapHas Teopusd, XapaKTepHas JJI CTPaH aHIJIO-
aMepUKaHCKOW CUCTEMBI IIPaBa, pacCMaTpUBaOLIas
MIpOU3BEeZEeHNs KaK TOBap, U TEOPHUA JUYHOCTHU, OC-
HOBBIBAIOIIAsA HA €CTECTBEHHOM IIpPaBe IIPaBO Yeso-
BeKa Ha cBOOOZy TBOpYECTBA U pacCMaTpHUBaoLas
IIpOM3BeZieHNE KaK MPOJOKeHNe TMYHOCTH aBTOPA.
Teopusl TMYHOCTH SBJIAETCS €CTECTBEHHO-TIPABO-
BOM KoHIleniuell. Ee cyIIHOCTE ZOCTaTOYHO IIOA-
POOHO pacKphIBaeTcs B JOKTOPCKOH AycCepTaliuy
H. B. lllep6ak, KoTOpas ABJIAETCA CTOPOHHUKOM JJaH-
HOM KoHIentH. OZHAKO HEPEAKO AaHHAs KOHIIEM-
LIS OTBEPraeTcsi COBPEMEHHBIMU POCCUUCKUMU U
3apy0eXHBIMH I0PUCTaMU KaK ycTapeBInas, He COOT-
BETCTBYIOLIAs BPEMEHU U BBIIBUTAETCA YTWINTapHAA
KOHIenuusa'>.

HawnboJsiee TOYHO Mzesl yTUIUTAPHOI'O OAX0a
BBIpaXKaeTcd B cjioBax Puuapza CtouiMaHa: «ABTOp-
CKOe MPaBO SABJISIETCS COIIAIIEHUEM C OOIECTBOM,
a He eCTeCTBEHHBIM ITPaBOM. IIpeZMeT MOTUTUKHU
aBTOPCKOTO ITpaBa B TOM, KaKHe COIVIallleHUs IIPUHO-
CAT BBITOAY OOIIECTBY, a He KAKUMHU IIpaBaMU MOTYT
0671a/1aTh U3/IaTeIN WIX YAUTaTeNn» .

Ho Hesrb3s1 CMOTPETh Ha COIMAIbHBIE OTHOIIEHUS
Yyepe3 MpU3My S5KOHOMUYECKOH BHITO/IBI, TEM Oostee
YTO B Pa3BUTHIX CTPaHaX XapaKTepHa COIaTN3aLUs
TPaXIAHCKOTO MIPaBa, a aBTOPCKOE IPABO SIBJIAETC
WHCTUTYTOM TPaXKAaHCKOro mpaBa'®. B ocHOBe uc-
KyCCTBa B IIMPOKOM CMBICJIE CIOBA JIEXKUT CBOOOAA,
MMEeHHO CBO0O0/a ABJIAETCSA KJI0YEBBIM IIOHATHEM B
006J1aCTH UCKYCCTBA.

[ToaTOMYy /151 COXpaHEHUS MUPA UCKYCCTBA HYX-
HO, 9TOOBI B OCHOBE IIPaBa, OTIOCPEAYIOIEr0 OTHOIIIE-
HUf, CBSI3aHHBIE C CO3/IJaHHEM ITPOU3BEAEHNA, JIeXKa
TIPUHIIUII CBOOO/BI TBOPYECTBA, U HE TIPOCTO JIEXKAT,
a 6L ObecreyeH peasIbHBIMU rapaHTUAMU. [Ipu
3TOM JJaHHBIN IPUHIUT 6A3UPyeTCs Ha IIpaBe Yeyo-
BeKa Ha cBOOO/ly TBOPUECTBA, U 3TO IPABO SABJIAETCS
€CTeCTBEHHBIM IIPaBOM uejioBeKa. EcTecTBeHHbIE
IpaBa 4YeJ0BeKa — 3TO MpaBa, KOTOPBIE allpUOpHU
ZIAHBI Y€JI0OBEKY OT POXK/EHUS, KOTOPBIE CYILIECTBYIOT
HE3aBHCHMO OT ITPU3HAHUS TAaKOBBIX [OCYZAPCTBOM.

J11 TOHMMaHUsA TOTO, KaKWe IIpaBa OTHOCATCS K
[IpaBaM 4yeJjioBeKa, He0OX0ANMO 0OpaTUTh BHUMAHUE
Ha NIPUPOJY YeIOoBeKa. B HAyIHBIX Iy OIUKAIAX 06-
palaeTcs BHUMaHHe Ha TaKOe CBOMCTBO YeIOBEKa,
KaK CaMOTPaHCIEHEHTHOCTD .

JIvtouc Mamopz B pabote «Mud MamnHb» OT-
MedaeT, YTO BaXKHOe 3HaueHre B GOPMUPOBaHUU

YyeIoBeKa KaK YeJloBeKa UMeeT He CO3[aHue OPYyAUH
TpyZAa, a oOco3HaHUe cebsT KaK CBOET0 Ye0BevYecKo-
T0 «si». [103BOJTIO cebe TIPOIUTUPOBATD eTo: «Bes
TMOBCETHEBHAS JIEATEIbHOCTD YeJIOBEKA — MPUEM
muiu, paboTa, MoJoBasd XU3Hb — Heob6XoAMMa
U TTIOTOMY Ba)KHA: HO JINIIb B TOH CTENIEHU, B KAKOH
OHAa CTUMYJIUPYET €TI0 CO3HATETHHOE YYACTHE B CO-
3U/IaTeIbHOM IIPOIleCcce — TOM CaMOM IIPOIlecce,
KOTOPBIH JTI06ast peiurys Mpu3HaeT UMMaHEeHTHBIM
U TpaHCIIeHZIEeHTHBIM Y Ha3bIBaeT 60KECTBEHHBIM. ..
A aymaro, KpUTHYECKUH TIEPEIOM ITPOU3OIIIET TOT/IA,
KOT/Ia 4eJIOBEK OTKPBLI B cebe CBOI1 MHOTOTpaHHBIN
VM ¥ TIOPa3wWICsa TOMY, YTO TaM OOHAPYXUIL... TIep-
Belilieii 3a1avueli yesoBeKa CTajao BRIpaboTaTh CBOE
HOBOe “a” — oboraleHHOe pa3yMoOM, OTTUYHOE KaK
00JIMKOM, TaK U IMTOBEAEHUEM OT €T0 MPEKHETO aH-
TPOTIOM/IHOTO €CTECTBax» .

Pa3BuUTHE HOBBIX TEXHOJIOTUH, B TOM YHCJIE Te-
HOMHBIX TEXHOJIOTHH, elife 6OoJIbllle MTOAYEePKHYJIO,
YTO TVIABHOM COCTABJIAIOIIEI YeJIOBEKA ABIAETCA €T0
ocosHaHue ce6s1. Tak, B YaCTHOCTH, 3TO TIPSIMO IPO-
CJIeXXMBaeTcs B HECKOJIbKO DKCTpeMaabHOM, Ha MOM
B3z, auccepranuu E. A. KosnaukoBoii'®,

JIto60e oco3HaHMe KOHKPETHBIM YeJIoBeKoM cebs
Yyepe3 CBOU SMOIIUU BJIEUYET 3HAYUTETBHOE YHCIIO
CyObEeKTUBHBIX YEPT B MPOABJIEHUN STUX SMOIIMEA
B XyZOXKeCTBEHHBIX popmax. Eciu cy6beKTUBHBIX
YEPT B IPOU3BEAEHUHU HET, TO YEJIOBEK HE JIOTIEN 0
SMOIIMOHATBHOTO OCO3HAHUA ce6sl, TIO3HAHUSA CBOETO
MHKPOKOCMOCA.

B KadecTBe KpPaeyrojbHOI'0 KaMHS aBTOPCKOTO
MpaBa KaK IpaBa, OXpaHAIoIIEero, IITaBHBIM 06pasoMm,
PE3Y/IbTATHI XYI0KECTBEHHOT'O TBOPYECTBA — PE3YIIh-
TaThI 3MOIMOHAIBFHOTO TO3HAHUSA MUPA KOHKPETHBIM
YeJI0BEKOM, 00eCIIeYnBaIONIero B MAKCUMAaTbHOHN
CTelleHUu 0co3HaHUe cebs KaK TaKOBOTO, ZIO/KHO Jie-
»KaTh obecreuervie CBOOO/IBI TBOPUYECTBA, T.€. CBOOO-
ZTbI TyXOBHOM JIeITETbHOCTH.

Ota cBob60sa obecrieunBaeTcs He TOTOMY, UTO 3a
YeJIOBEKOM MPU3HAIOT BO3MOXHOCTh TBOPUThH — Ye-
JIOBEK, TTOKa OH YeJIOBeK, OyZeT TBOPUTh, IPHU3HAET
9TO TOCYZIapCTBO WK HeT. CamMoe TIaBHOE — YTOOBI
Takas cBo6o/a OblIa obecrieueHa, YTOOHI YeTOBEK
TBOpPWI 6e3 Tiesiernosiaranusa ¥ MOT He 60SIThCS OT-
KPBIThCS TIEPE]] MUPOM. A 3TO BO3MOKHO TOJIBKO TOT-
[1a, KOT/Z]a TIPaBO HeE TI03BOJISIET «IUTIOHYTh» B TO, YTO
CO371aJT YeJIoBEK, TIPU 3TOM YBaXKeHHe K cebe Oyzer
YYBCTBOBATHCS YEPE3 YBAXKEHUE K TPOU3BEAEHUIO.

Takum 06pa3oM, aBTOPCKOE MPaBO ZI0HKHO CTPO-
UThCS HA €CTECTBEHHO-TIPABOBOM KOHIIENITNY TIOHU-

3 Bopoxesuy A. C. [paHuLbl U Npefenbl 0CyLWecTBAEHUS aBTOPCKUX U CMeXHbIX npaB. M., 2020. C. 48—49.

“ Stallman R. Copyleft: Pragmatic Idealism // URL: http://www.gnu.org/philosophy/pragmatic.html.

'S borgaHos E. B. Coumanusauus rpaxaaHckoro npasa Poccmu kak ocHoBa ero mopepHmsauumm // Lex russica. 2021. N2 5.

C.9-18.

C. 63.

¢ AHgpees A. H. Teopus nutepaTtypbl: IMYHOCTb, MPOU3BEAEHMS, XYLOXKECTBEHHOE TBOPYECTBO : B 2 4. MuHck, 2004. 4. 1.

7 Mamgopa J1. Mud Mawunbl. TexHuka u paseutme Yenosedectsa // URL: https://gtmarket.ru/library/basis/3115.

'8 Kosnaukoa E. A. Dusanyeckoe nN1uo Kak cybbekT npaga : guc. ... KaHa. lopua. Hayk. M., 2014,
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MaHUsA IPOU3BeJleHNs U BUJeTh B HEM IIPOsIBJIeHHe
U IpOoAoJKeHNe INYHOCTH aBTopa. JTO IpeAToa-
raeT IyOMHHBIN ITOAX0/ K IPOU3BEJEHUIO, T.€. B
IIpOoU3BeJIeHNHU JO/DKHA OTpa)kaThCA IMYHOCTD JINLIA,
TBOPYECTBO B IPOM3Be/IeHNHU TI0fpa3yMeBaeT OPUTU-
HaJIbHOCTB, HEIIOBTOPUMOCTE. B IponsBeieHNH OT-
paxkaeTca oco3HaHNe MUpa KOHKPETHBIM 4eJIOBEKOM
B Xy/ZI0’KeCTBEHHOH ¢popMe, a B KOHEUHOM cUeTe —
oco3HaHHe cebsI B 9TOM MUDe.

Oco3HaHme cebs BeZleT He K IPOTUBOIIOCTABIIE-
HUIO ce6s1 MUPY, a K BOCIPUATHIO ce0s B 3TOM MUpe
yepe3 Mup. HecydaiiHo HeKoTOpEhIe IIpeicTaBUTeNN
IIpaBOBOM JOKTPUHEI Jaxke NpeIaraloT 0TKa3aThCsa
OT TOHATHUA CyOBEKTA TPaBa KaK NUCKAKAIOIIETO Cy-
1eCTBO YeJoBeKa KaK peaJbHOTO ABJIEHUA B II0JIb-
3y MIOHATUA KOHKPETHBIN YesoBek”. YTuiurapHas
KOHIIeNIINA aBTOPCKOI0 IpaBa BeZeT K IINPOKOMY
ITIOHVMAaHUIO IPOU3BeeHNs, K HOHUMAaHUIO TOTO,
YTO JII000 pe3yIbTaT MHTE/UIEKTYaJIbHOTO TPYy/Za
SBJISAETCS IPOU3BeJeHUEM, 0OBEKTOM aBTOPCKOTO
npaBa. OZHaKo B JeliCTBUTEIbHOCTH JaeKo He Bce,
YTO CO37aeT YeIOoBeK, ABIAeTCA IPOM3Be/ileHHeM, T.e.
SMOI[MOHAJIBHBIM ITI03HAaHUEM ce6s B 9TOM MUpPe U
BBIpa)XEHHEM 3TOT'0 MUPA B XyZ0XKeCTBEHHOH GopMe.

Takum 06pa3oM, MOXKHO YBU/IETh, YTO KPeaTHB-
Hasg MHAYCTpUA, IpeAronaraonas yTuInTapHbIi
TIOZIXOZ, K IIPOM3BEJIeHUAM, He CO37aeT YCIOBUA A
BBICOKOT'O TBOPYECTBA, TaK KaK IIPOU3BesieHNe Olle-
HUBAeTCs He C TOYKY 3PEHMS €T0 CYTH U IIPUOIIIKe-
HUSA K «00)KECTBEHHOMY>», & TOJIBKO C TOYKU 3PEHUS
Gapblia. YTHINTAapHBIN T0AX0/ 00€CIeHUBAET BbI-
COKMe IIPOU3BeJeHNA, He TOBOPA O TOM, UTO TaKUe

MPOU3BENEHUSI MOTYT OKa3aThCsl POCTO HEBBITO/I-
HBIMM U KpaiiHe pUCKOBAHHBIMU /IS KDEATUBHBIX
WHAyCTpUi. IMEHHO B CBA3U C 3TUM HE06X0AUMO,
YTOOBI TIPOM3BEAEHUI BEICOKOTO TBOPYECTBA CO3/1a-
BaJIMCh HE B paMKaX KpeaTUBHOMN UHIYCTPUH.

TocyZapCcTBEHHbIE YUPEXKAEHUS: TeaTphl, KOH-
cepBaTopuy, GWIaPMOHUU U T.II. — JOKHBI BbI-
CTyTIaTh He B KaUeCTBe KpeaTUBHbIX MH/AYCTPUH, a
dbopMUpOBaTh BEICOKUM BKyC MyOJIUKY, BHICOKHE
HpaBCTBEHHbIE IIEeHHOCTHbIE OPUEHTHPHI, 3HAKOMHUTh
C TIOZTUHHBIM UCKYCCTBOM. J[aHHbIE YIpeKJeHUA
JIOJDKHBI BHITIOJTHATD BayKHbBIE MTyOIUYHBIE GYHKIINHT
B chepe KyIbTYpH U 0becrieynBaTh YCAOBUA A
co3JaHus TIyOGUHHBIX Tpou3BefeHui. Heobxoammo
obpartaTh 60JbIlIoe BHUMaHWe Ha TIPOU3BEJeHUA
BBICOKOT'O TBOPYECTBA, TaK KaK UMEHHO OHH JTOJIK-
HBI OBITH BOXKHBIM GaKTOPOM Pa3BUTHUSA KYAbTYPHI U
coxpaHeHus obIecTBa.

VICKyCcCTBO B KpeaTUBHOM UHAYCTPUU, CKOPEE,
BBICTYTIAaeT KaK MO3UTHUBHBIN (HaKTOp, BAUAIONINH Ha
TICUX02MOITHOHATBHOE COCTOSTHYE JIfofielt U obecrte-
yuBatouuit kombopTHOCTh. Ho B 06111eCTBE OYEHD
Ba)XHO COXPaHATH U PAa3BUBAThb KPUTUUECKOE MHBITII-
JieHVe, IPUBUBATh BHICOKUH BKyC, UMEHHO 3TOMY
ZIOJDKHO CTIOCOOCTBOBATH BHICOKOE MCKYCCTBO.

Bce 5To moAvuepKuBaeT HEOOXOAUMOCTh AUd-
bepeHITMPOBAaHHOTO MOAX0/a K TPaBOBO oxXpaHe
TTOITUHHBIX TPOU3BeJAeHU M (T7TyOUHHBIX TPOU3Be-
ZleHUl) U pe3y/lIbTaTOB UHTEJUIEKTYaJIbHOTO TPyZa
B XyZIO)KECTBEHHO# cdepe U co3ZIaHUS CO CTOPOHEI
rocyZiapcTBa yCJIOBUIH T Pa3BUTHA BHICOKOTO TITy-
GUHHOTO TBOPYECTBA.
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HOPUANYECKAA HAYKA BE3 IPAHULL
KoHKypeHTHoe npaBo

Annomauus. Poccutickas aHmumMoHONONbHAS NPAsosas cucmema aapoounacs 8 1908 2. Ha ocHose
3axoua Illepmana CIIIA chopmuposanacs GHMUMOHONONbHAS NPABO8AS CUCMEMA, NOABUAUCH NPA-
8UNA Pe2YNUPOBAHUS KOHKYPeHmHblx omHoweHull. CCCP npucoedununcs k Ilapuscckoli KoHgeHyUU
no oxpaHe npomwluLieHHOU cobcmaenHocmu 8 1965 2. OHa npedycmampusana npasguia npedoms-
spaweHUss HedobpocosecmMHOIl KOHKYPEHUUL, HO CO8eMCKAsl IKOHOMUKA HOCULA KOMAHOHO-UCNOJL-
HUMeNbHbLI Xapakmep U peanbHOll KOHKYpeHuul He 0bL10. C pepopmamu [opbauesa pykogoosuias
udeosni02us BHYyMpeHHe20 3KoHoMUUecko20 padsumust 8 CCCP usmeHUNACs, U MO makdice Npusesio K
0CO3HAaHUK 6e30MIaz2amenbHOCMU pe2yauUpo8aHus KOHKYpeHuul. B cdhepe KOHKYpeHmMHO20 npasa no-
ABTLAIOMCS HOPMAMUBHbBLE AKMbL, MPAKMYOUWUX KOHKYPEHUUX KAK NPAMYI0 Ueab npasa. 22 mapma
1991 2. 6bLn npuram 3akoH «O KOHKYPEHUUU U 02PAHUUYEHUU MOHONOAUCIMUYECKOTl 0esimeabHOCmU
HA MOBAPHBIX PbIHKAX», CMABUWLULL 8ANCHBLM IMANOM 8 PA3BUMUL POCCULICK020 KOHKYPEHMHO020
npasa, nosoNCUBWUIL HAUAIO Pe2YUPOBAHUI0 0esMebHOCMU YUdCMHUKO8 PbIHKA.

ITocne pacnada CCCP 8 sxoHomuueckoll obacmu Poccus uemxo cmana opueHmupos8amscsi Ha pbl-
HOUHYH0 IKOHOMUKY, UmobbL ObLCMPO 0CYULeCMBUMD Nepexo0 0Mm NAAHO080L IKOHOMUKU K PbIHOUHOLL,
2mo npueeno K 803HUKHOBEHUIO MHO2UX 8UO08 HE3AKOHHOII KOHKYPeHUUU U MOHONOAUZMA, d Makdice
nopoowIo HOBble NOAUMUKL UL NPABO8bLe CUCMeMbl 8 0bacmu KoHKypeHyuu. Koncmumyyus PO
1993 e. 3anosxcuna npagogyo OMnNpasHyo Mouky Osl pegyupo8aHusl KOHKYPeHUUU U KOHCMUNLy-
YUOHHY0 0CHOBY 0151 hopMynuposanus 3akoHodamenscmad o konkypenyuu. C npunsamuem I'K PO
8 1994 2. pasgumue KOHKYPEHMHO20 NPA8A 8CMYNIO 8 HOBYIO CMaduio, 3anpeujariiLyto UCNoib30-
8aHUe 2pANCOAHCKUX Npag 0Jis1 02PAHUUEHUS. KOHKYPEHUUU U 310ynompebieHus: 0OMUHUPYIOUUM
NoJIoYCeHLeM HA PblHKe, 0053amesibemed, 803HUKAoWLe 8 pe3yibmanme Hedo6poco8ecmHoll KOHKY-
PeHUUU, PACNPOCMPAHAIUCL HA COOMBeNmcmayoujlie PbIHKU NOCPe0Cmeom Makoil KOHKYpeHUUL.
C sgedenuem g deticmaue Koncmumyuyuu u I'K P gHeceHbl dononHumenbHole UsmeHeHUs 8 3AKOH
«O KOHKYPEeHUUU U 02PAHUUYEHUU MOHONOJIUCMUUECKOTL 0esiMeNbHOCMU HA MOBAPHBIX PbIHKAX> U
cmedicHble 3aKoHbL. TosapHble PblHKU, YHKUUOHUDYIOULUE 8 YCT08USX eCMecm8eHHbIX MOHONONU,
Pe2yAUPYOMCS CNeyuUanbHbIMU 3AKOHAMU.

ITocne unancosozo kpusuca 1998 2. Poccust 0co3Hana, 4mo aHmMuMOHONOAbHASA NOJUMUKA MONCeN
Kax cnocobcmeosams, mak U npensimemaosams 3gdexmusHocmu pearu3ayii SKOHOMUUeCKoL
NONUMUKU, NOIMOMY HANpA8JleHUe IKOHOMUUECKOU NOAUMUKU U n00X00bl K Hell UBMeHUNUCh, d
KOHKYPEHMHOe Npago HAUaI0 pA368UBAMbCS 8 HOBbLX obiacmsx. Ha ocHose unmeepayuu 3akona
«O KOHKYPEeHUUU U 02PAHUUYEHUU MOHONOJIUCMUUECKOTL 0esiMeNbHOCMU HA MOBAPHbIX PbIHKAX> U
3akoHna «O 3augume KOHKYPEHUUU HA PblHKe PUHAHCO8bLX ycye» 26 utona 2006 2. 6bun npuHsam 3Ha-
Ko8blil hedepanvHolil 3akoH — 3akoH «O 3auyume KOHKYPeHUUU», 0CyujecmaJieH eOUHbLi Ha030p 3a
MOoBAPHBIM PbIHKOM U (PUHAHCOBLLM PbIHKOM, CHOPMUPOBAHA CUCMeMA AHMUMOHONOILHO20 NPAsd,
Komopas Jiexcum 8 ocHoge 3akoHa «O 3auyume KOHKYPeHUUU».

B pe3ynvmame sHedpeHUSL COOMBeMCMBYOUUX 3aKOHO08 6bL1a ChOPMUPOBAHA OMHOCUMENILHO
cucmemMamuueckasl U NOJIHASL CUCMeMa KOHKYPeHmMHo020 npasa. O6HosJIeHLLe CUCTeMbl Haxooum
ompadiceHUe 8 COBEPULEHCMBOBAHUL 3AKOH08, HOPMAMUBHBLX AKMO8 U NOAUMUKU 8 amoll obracmu,
umo 00JIKCHO, HAKOHEY, chopMuposams 0UBePCUPUUUPOBAHHYIO MOOb UCMOUHUKO8 KOHKYPEHM-
HO20 npasa.

B ces3u ¢ usmeHeHUAMU MeHOYHAPOOHOIL 9KOHOMUUECKOIL cumyayuu, d makice 8 c8s3U ¢ UHUYUA-
musoil «O0uH nosic, 00UH Nymb» U USMEHEHUSMU 80 8HympeHHell akoHomuke Poccuu cumyayus ¢
gHympeHHell KOHKYpeHuuell 8 Poccuu npugena k nOCMosiHHOMY CO8ePLULEHCMBOBAHUI0 U 06HOBIEHUIO
npasosoli cucmemsol 8 061acMU KOHKYPEHUUL, NOSIBUIUCH HO8ble paspabomku 0l nepecmompa
3axoHo0amenbcmaed, 06HOBJIEHUS CUCMeM U NPOOBUINCEHUS. HOBOU NOAUMUKU 011 OaibHeliule2o
co8epuLeHCMB08AHUA U 0anbHelllez0 codelicmaiist 300p08OMY PA3BUMUI POCCUTICKOTL PbIHOUHOT
9KOHOMUKU.

Kniouesvle cnosa: Poccusi; 3akoH 0 KOHKYPeHUUU; AHMUMOHONObHbLU; 3axorn Poccuiickoil Pede-
payuu o sauume KOHKYpeHUUU.
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0 uensix afMUHMCTPATUBHOO peOPMUPOBaHMA Kak hakTopax GopMUpOBaHUS
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On the goals of administrative reform as factors in the formation of methods
of administrative and legal regulation
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AHHOMAUUA. AKMYaIbHOCMb CMambll 00yC1081eHA 3HAUUMOCTIbIO 8ePHO20 8bL00pA hopm U memo-
008 NPAB0B8020 pe2yaUpo8aHus 0t docmudceHus yesiell AOMUHUCMPAMUBHO20 PeOPMUPOBAHUS
20cyodapcmeenH020 ynpasyienusi. Ha ocoge npogederH020 uccie008aHUs NOKA3AHA CB513b (8AUAHUE)
yeietl u 3adau poccutickotl admuHucmpamugHoti pegpopmut 2000-x 22. ¢ npumMeHsembiMU AOMUHU-
CMPpamueHo-NpagossbIMU Memodamil Uux 00CMUNCEHUSL.

PaccmompeH psi0 HOpMAMUBHBLX NPABOBBLX AKIMOE, COCMABNSAIOUUX OCHOBY 051 NPUMEHEHUS CO-
8PEMEHHBIX hopM U Memo008 AOMUHUCMPAMUBHO20 Pe2yAUPOBAHUS 051 pelleHUsl OAHHbIX 3aday.
CoenaH 8b1800 0 npogedeHUU 8 HACMOsAUee 8peMsl HO8020 Imand AOMUHUCMPAMUBHO20 pedhopmu-
posatusi, 06ycn081eHH020 KOHCMUMYUUOHHbLMU HOBEANAMU.

IIpednoxcervl HanpagaeHus 0t NPo8edeHst HAYUHbBLX UCC1ed08aHUll 8 yesisix danbHeliulezo pegop-
MUPOBAHUS pOCCULiCKUX Y OAUUHO-NPABOBLIX UHCMUNLYTO8.

Kntoueasste cnosa: aOMuHucmpamueHas pepopma, 2ocyoapcmeeHHble yHKUUL, 20CydapcmeeHHble
ycyeu, aOMUHUCMPAMUBHO-NPABO8oe PezyiposaHue, Memoo pegyiupo8aHus, Op2aH UCNOSIHUMENb-
Holl 8iacmu, eduHAs cucmema nybauuHol enacmu, cmpamezuueckoe NIAHUPOBAHe, IKCMPaopou-
HapHble ycanosus u mepst, COVID-19.

Abstract. The relevance of the article is due to the importance of the right choice of forms and methods
of legal regulation to achieve the goals of administrative reform of public administration. On the basis
of the study, the connection (influence) of the goals and objectives of the Russian administrative reform
in the 2000s is shown. with the applied administrative and legal methods to achieve them.

A number of normative legal acts are considered, which form the basis for the application of modern
forms and methods of administrative regulation to solve these problems. It is concluded that a new
stage of administrative reform is currently underway, due to constitutional novels.

Suggested directions for scientific research in order to further reform Russian public law institutions.
Keywords: administrative reform, public functions, public services, administrative and legal regula-
tion, method of regulation, executive authority, unified system of public authority, strategic planning,
extraordinary conditions and measures, COVID-19.
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praHusanus myOJnYHOM BIacTH; CTAHOBIIE-

HUe cUCTeMbI pesepasbHBIX OPTaHOB 3aKOHO-
JlaTeabHOM, UCTTOTHUTEIBHOM U CyAeb6HOM BIacTH,
[IOpsZKA UX OPTaHU3AINH U eATeIbHOCTH; GOopMU-
poBaHue deepasbHbIX OPIaHOB rOCyZIapPCTBEHHON
BJIACTU OTHOCATCS K UCKJIFOUNTENIbHON KOMITeTEHITNH
Poccuiickoit Pepepanuu (1. «r» cT. 71 KoHcTUTy-
uuu P®). McnomHuTenbHas BAACTD IIPeJCTaBIsAET
€060 27IEMEHT roCyJapCTBEHHO-BIACTHOT'O MeXa-
HHU3Ma, cGOpPMHUPOBAHHOI'O HA OCHOBE IMIPUHIINIIA
paszeneHus BaacTeil.

Pedopma cucTeMbl rocyZapCcTBEHHOT'O yIIPaB-
JIeHU, Hayayo KOTOpol oTHocuTcA K 2003 r., 1o-
JIydnia Ha3BaHUe «aZJIMUHUCTpaTuBHasA pedpopma B
Poccuiickoit ®ezpepariyn», oTpakasa HallpaBJIeHHOCThb
Ha 00beKT pedOpPMUPOBAHUA — TOCYJaPCTBEHHOE
yIIpaBJIeHHe', OCYIIECTBIAEMOE UCIIONMHUTENBHON
BETBBIO rocyZjlapcTBeHHOM BiracTu Poccutickoil ®e-
Jepaiuu.

Hamnpagienus pebopMHupOBaHUA Ha IIepBOHA-
YaJbHOM 3Tane ObUIU CONPSIKEHBI ¢ PYHKIIUAMU
HCITOJIHUTENIBHOU BJIACTU. B CBA3M C HEOOXOAUMO-
CTbIO obecrieueHus Haubosee 3GeKTUBHBIX GOPM U
MeTOZOB pean3anyu 3TUX GyHKUIWH (yrpasieHue)
ObLTM HAMEYEHBI MEPHI IT0 CTPYKTYPHU3AIMK CUCTEMBI
OPTaHOB UCIIOTHUTENbHOM BaacTu (fanee — OVIB).

Llensio MpoBeZieHUA IepBOro 3Tana afMUHUCTPa-
TUBHOM pedopmbr’ (2003—2005) 6bLIO yKpEIUIeH e
rocyZlapCTBeHHOU BJIaCTH B CTpaHe, pasTpaHudeHne
TIOJTHOMOYHH MEXK/y Pa3TMYHbIMU dJIeMeHTaMU 610-
poKpaTudeckoii cetu (dpesepasbHBIM U PETHOHAb-
HBIM YPOBHSAMH YIIpaBJIeHNs, peTHOHAJBHBIMU U
MEeCTHBIMU OPraHaMU BJIACTH, a TaKKe MeXAY KOH-
KPETHBIMU 3BEHBSIMU CHCTEMBI deZiepaJbHbIX Opra-
HOB UCIIOJTHUTEIBHON BIACTH), a Takke 3$deKTuB-
HOe pacrpezie/leHre UX MeXJy TOCyAapCTBEHHBIM U
KOPIOPaTHUBHBIM CEKTOpaMH. BaxxHeHImyM marom B
peanusanuy aJMUHUCTPATHBHON pepOPMEI ABIIACH
peopraHu3alna CUCTEMEL U CTPYKTYPHI de/iepaabHbIX
OPraHOB UCIIOTHUTENbHOU BaacTu (zanee — ©OVIB)
Ha OCHOBe (hyHKUUOHANBbHO20 npuHyuna (KpUTepHu-
MM JJ1s1 KIaCCUGUKATUY STUX OPTaHOB IPUHATHI

BBITIO/THAEMbIe MU GYHKI[UM rocygapcTsa’). Jipy-
TUM 3HaKOBBIM pellleHHeM CTajo JejeripoBaHue
TIOJTHOMOYMH 10 OCYII[eCTBAeHUIO OT MeHHU Poccun
rocyZapcTBEHHOI'0 yIIpaBjieHusa UMYIIeCcTBOM (Ha-
IIpuMep, TOJTHOMOYHUAMH IO YIIPaBIE€HUIO UCIIOIb30-
BaHMeM aTOMHOI 3Hepruy HaJiesleHa rocyAapCTBeH-
Hasl KOPIopalys Mo aTOMHOM sHepruu «PocaTom»”).

Bo ucnonHeHue Takoro IpuOPUTETHOTO HAIIPaB-
JIeHUA, KaK pa3BUTHeE CUCTEMBI CAaMOPeryIUpyeMbIX
oprauusanuii (CPO) B 06/1aCcT SKOHOMUKU, ObLT
IIPUHAT 3aKOH 0 IlepeZiaue caMoperylInpyeMbIM opra-
HM3AI[MAM HEKOTOPBIX FOCYapCTBEHHBIX GYHKIMIA .

OaHVM 13 TPO6GJIEMHBIX aCIIEKTOB IPOBEAEHU
IIepBOTo 3Tana peGpopMsl CTaJIU OTCYTCTBHE IapT-
HEpPCKOTO Auajora ¢ UHCTUTYyTaMU I'paXJaHCKOTO
o011ecTBa, ZOCTaTOYHO cj1abas opraHuU3anus yda-
cTusA B pepOpMUPOBaHUH SKCIIEPTHOTO COOOIECTBA
Y CpeJICTB MaccoBoi mHGopMaruu. B nociesyromem
3Ta CUTyalus ObUIa UCIIPaB/IeHa, B TOM YHUCJIE IyTeM
repefiady HEKOTOPBIX TOJTHOMOYUI caMOperyInpy-
€MBIM OpraHU3aLUsaM, OOIIeCTBEHHBIM COBETAM U
podeCcCOHATBHEIM 001IeCTBEHHBIM OPraHU3aIUAM.

OrpoMHBIe MacIITabbl U3MeHEeHUH, TPOU30-
mezmye B cpepe rocyapcTBeHHOTO YIIPaBIeHUs B
2003—2005 rT., co3panu MpeAIIOChUIKH [JI IIPOAOJI-
YKeHMA MOJepHU3alNH CUCTEMBI TOCYAapCTBEHHOTO
yIpaBieHus.

Ono6penne poccutickuM [IpaBuTenscTBoM KoH-
Lenyuy aMUHUCTPAaTUBHON pedopmel B Poccuii-
ckoit ®egeparu B 2006—2010 rozax® (B mepBoit
peZaKIuy [epuoz IpoBeeHus pehopMBbl OTpaHU-
yuBascsa 2006—2008 1T., 1o3Ke oHa 6bLIa Mpo/IeHa
o 2010 r.) o03HaMeHOBaJIO Havyajao BTOPOTO JTamna
aIMUHUCTPaTUBHOHN peOPMEI, KOTOPEII HaYaJICsA B
2006 r. ¥ oIUTUYECKY ObUT OPUEHTHPOBAH Ha I10-
crpoeHue 3PpPEKTUBHOTO TOCYAAPCTBA.

OTMeTHM, YTO eciy Ha IIEPBOM 3Tare pehOpMEL
aKIIeHT OBLT cZlelaH Ha MpobieMe YCTaHOBIEHU U
pasrpaHndeHua QyHKIMH U mosHoMounii OVB, om-
TUMM3aIlU UX CUCTEMEI U CTPYKTYPBI, TO Ha BTOPOM
STaIle [elbio CTaJIO OBhIIeHNe 3GGEKTUBHOCTH UX
JeATeTbHOCTH.

locynapcTBeHHoe ynpaBneHne — fesTeNIbHOCTb OPraHoB rocyfapCTBEHHOM BAACTU No peann3aLumn CBOMX NOJIHOMOY NI
B cdepe coLmanbHO-3KOHOMUYECKOro pa3BuTus Poccuitickon epepaunm n obecneveHmns HauMoHanbHon besonacHocTy
Poccuitckoin Degepauum (n. 2 cT. 3 PegepanbHoro 3akoHa ot 28.06.2014 N2 172-03 «0 cTpaTernyeckoM nnaHMpoBaHum
B Poccuiickon @epepaunmns).

MocnaHue MpesungeHTta Poccuitckon Pepepaumn PepepansHomy Cobpanunio Poccuitckonn ®epepaunm // Poccuiickan
raseta. 17.05.2003.

benbckuii K. C. O dyHKuUMAX ucnonHuTensHoi Bnactu // Tocypapcteo u npaso. 1997. N2 3. C. 14—21.

MenepanbHblit 3akoH ot 01.12.2007 N2 317-D3 (pen. ot 07.04.2020) «0 NocynapcTBeHHOM KOpNiopauuu no aToMHoO%
aHepruwm “PocatoM”» // CMNC «KoHcnybtaHTlmocs.

Mo caMoperynnpoBaHneM NoHMMAaETCs CaMOCTOATeNIbHAs M UHMLMATUBHAS AeSTeNbHOCTb, KOTOpas OCyLLeCTBASeTCS
cybbekTamMu npeanpuHUMaTENbCKOV UK NPodeccnoHanbHoOM AesTeNbHOCTU U cofepXKaHneM KOTOPON ABNSOTCS paspa-
boTka v ycTaHOBMIEHWe CTAHAAPTOB W NPaBWA yKa3aHHOW AesTeNbHOCTM, @ TakxKe KOHTponb 3a cobnofeHneM TpeboBaHmit
yKasaHHbIX cTaHaapTos v npasun (cT. 2 PegepansHoro 3akoHa ot 01.12.2007 Ne 315-P3 (peg. ot 03.08.2018) «O camo-
perysmpyeMbix opraHusauusx»).

PacnopsixeHue Mpasutensctea PO ot 25.10.2005 N2 1789-p (pea. ot 10.03.2009) «O KoHuenuuv agMUHUCTPATUBHON
pedopmbl B Poccuitckon Oepepaunn B 2006 — 2010 rogax».
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OPUANYECKAA HAYKA BE3 IPAHUL|
AnMUHKCTPATUBHOE NPaBO

OznoBpeMeHHO B 2006 T., Ha HaYaJIbHOU cTaANU
BTOPOT'O dTala a[MUHUCTPATUBHON pedopMel, ObUIa
ompezeseHa U MPpUHIUIINAIbHO HOBAA I1eJb IIpOBe-
JleHNUs a[IMIHUCTPATUBHON pedOPMEI, COCTOALIAS
B MOBBIIIEHUY KAuecmad U 0OCMYNHOCMU 20¢y0ap-
CMBEHHbBLX YCILy2.

O6paTtuM BHUMaHMe Ha TO, YTO CaMO IIOHATHE
«TOCyAapCTBEHHAsA yCIyTra» ABIAETCA JOCTaTOUYHO HO-
BBIM /Il OT€4eCTBEHHO! aIMUHUCTPATHUBHO-IIPABO-
BOI TEOPHH U yIIPaBJIeHIeCKOl IPAaKTUKH, BIIepBEIe
OHO UCITIOIb3yeTcA B TeKcTe Ykasa [IpesuzenTta PO ot
23.07.2004 «O Mmepax o IpOBeAeHNIO a[MUHUCTpPA-
TUBHOU pedopmsl B 2003—2004 rr.» IIpH ITepedrc-
JIEHUY HallpaBJIeHui peQpOpMUPOBAHUS: «OPraHN3a-
LIMOHHOE pasjenenne GyHKINH, KacaloUuXcs pery-
JINpOBaHNA SKOHOMHYECKOH e TeTbHOCTH, HaZi3opa
Y KOHTPOJISA, YIIPaBJIeHUsI TOCYyAapCTBEHHBIM NUMYyIIie-
CTBOM U IIPeZI0CTaBIeHIs TOCyAAPCTBEHHBIMYU OpPraHu-
3aIMAMU YCIyT FpaKAaHaM U IpUANYeCKUM JIUIaM».

ITpaBoBbIM QyHZAMEHTOM B 3TOH cdepe ZeaTesnb-
HocTu OVB ctan ®egepanbhblii 3akoH oT 27.07.2010
N2 210-®3 «O6 opraHusaIiu MpeAoCTaBIeHUsA To-
CyZapCTBEHHBIX U MyHULIMIIAJBHEIX yCIIyT», TJe B
CT. 2 IaHO oIlpeZieNieHue: «[ocylapcTBeHHasA YCIy-
ra — 9TO AeATeIbHOCTH 110 peann3anuu QyHKIUN
COOTBETCTBYIOIETO OpraHa UCIIOIHUTENIBHOM BIACTH,
KOTOpas OCyIIeCTBIAeTCA 110 3allpocaM 3asBUTeNel».

K uncity opraHoB, oka3bIBaloINX roCyAapCcTBEH-
HyI0 (MyHUIIUINIATBHYIO0) YCIYTY, 3aKOHOAATEIeM OT-
HeceHbl: OVIB, opraH MecTHOr'0 caMOyIlpaBIeHUA
(zmamee — OMCY), HaflesleHHBIH COOTBETCTBYIOIIUM
rocyZilapCTBeHHBIM ITOJIHOMOYMEM; a TaKKe OpraHu-
3alys, ymoJTHOMOYeHHAas OKa3blBaTh rOCyJapCTBEH-
HYIO YCIYTY Ha OCHOBAHUU NPAB08020 AKMA HUCIION-
HUTEJIBLHOT'0 OpraHa rocyZapCTBeHHOU BIacTy WIN
002060pA O BBHITIOJIHEHUY PAbOT WK OKa3aHUH YCIyT
JJI TOCYAApCTBEHHBIX (MyHULIUITAIbHEIX) Hy) /. Ta-
KUM 00pa3oM, HENIOCPEeACTBEHHOE [TPeIOCTaBIEHNE
rocyZlapcTBeHHBIX (MyHULIUIIAIBHBIX) YCIYT KMEHHO
roCyZlapCcTBeHHBIMU (MyHHUIIUIIATbHBIMI) OpraHaMu
He ABJISIETCA 00513aTeIbHBIM TPe6GOBaHUEM IIPU TIpe-
ZIOCTaBJIEHUH TaKUX yCIyT (M 06s13aTeTbHBIM IIPU-
3HaKOM rocyZJapCTBEHHOH yCIyTH).

Kak oTMmeuaeTcs ucciefoBaTensiMu, QyHKINN
110 IPeZ0CTaBIeHUIO I'OCYapCTBEHHBIX U MYHU-

LUMTAJIBHBIX YCIYT MOTYT OBITh ITepeZjlaHbl TAKXKE B
He20cy0apcmeeHHbLil cekmop, 9TO, B CBOIO ouepe/p,
aKTyaIu3upyeT Heo6X0AUMOCTh pa3paboTKy Teope-
TUYeCKUX OCHOB ZIOTOBOPHBIX pOPM COTPYAHUYECTBA
OpraHOB roCyZapCTBEHHOM BJIACTH ¥ OPraHOB MecCT-
HOT'0 CaMOYTIpaBJIeHUs C GU3HEeC-coo0IIIeCTBOM, C
HErocyZjapCTBEHHBIM CEKTOPOM B II€JI0M’ .

Peasymzarys pepopMbI CHCTEMBI HCIIOTHUTENTBHON
BJIACTH OTPAa3WIaCh Ha 83AUMOOMHOULEHUSX OP2AHO8
2ocydapcmeeHnHoll enacmu (pesepanbHbIX U PETHO-
HaJIbHBIX) U 0p2aHO8 MECMHO020 CAMOYNPAaBJIeHUSL.

B 2012—2014 rr. 66U pa3paboTaHbl U BBEAEHBI
B IPaKTHUKY IIPAaBOBOU MeXaHU3M Oesle2UpO8aHUs
OTZeJIbHBIX TOCYZAPCTBEHHBIX IIOJTHOMOYHH OpraHam
MeCTHOT'O CAMOYIIPaBJIeHUs], a TAK)Ke IPUHIUIINATb-
HO HOBBIM MeXaHU3M nepepacnpedesieHis TOJTHOMO-
YW, IpeAyCcMaTpUBAIONUINN Iepesavdy OTAeIbHBIX
IIOJTHOMOYUI OPraHOB MECTHOT'O CAMOYTIPABIeHNUA
opraHaM rocyZiapCTBEHHOM BIacTH cyOobekTa Poccuii-
ckoit ®ezepanuu®. DTH IBa MEXaHU3Ma B COBOKYII-
HOCTH CTAaHOBSITCA OCHOBHBIMU CITOCOOAMU TaK Ha-
3BIBAEMOT'O «OTOCYIaPCTBJIEHNsT» MECTHOM BIACTH .

[Tpu 3TOM OIleHKa Ha3BaHHBIX BO3MOXKHOCTEMN
nepezavy nmosHoMouuii Mmexzay OVB cy6bekta PO u
OMCY orjeHUBaEeTCs CEUANTNCTAMY I10-PA3HOMY: OT
OCTOPOXKHOM KOHCTaTallK HETaTUBHOU TeHAEHIUH K
OTOCYZIApCTBJIEHUIO MECTHOT'O CAMOYIIPABJIEHUS — JI0
OLIEHKH MO/IeJI IlepepaclipezieieHrs IIOTHOMOYHH B
KadecTBe MHCTPYMEHTA ONTHMAaIbHOT'O JUHAMUYHO-
'O PeryJIMpoBaHNs TepPUTOPHUAIBHOIO YIIPABIeHNA U
CaMOYIIpaBIeHNUsA, UCXOAS M3 KOHKPETHBIX PeabHBIX
notpe6HOCTEN 061ecTBa ™.

JlocTikeHre TaKoH LieId BTOPOTO 3Talla afMHUHH-
CTpaTUBHOH peOpMBbI, KaK IOBHIIIEHNE IPPexmus-
Hocmu 0eslmeJibHOCMU OPraHOB UCIOJHUTENIbHOMU
BJIACTH, [IPe/II0/Iarajoch OCYIIeCTBUTE IIOCPeACTBOM
peleHus HeCKOJIbKUX 33/la4: BO-TIePBBIX, 110 BHEZpe-
HUIO B OpraHax UCIIOJHUTEIbHON BJIACTH IIPUHIINIIOB
U TIpOLIeZlyp YNpasJieHus no pe3yibmamam; Bo-BTO-
PBIX, 110 pa3paboTKe U BHEAPEHHUIO CMAHOAPMo8 rocy-
JIApCTBEHHBIX YCIIYT, IIPeZOCTaBIIEMBIX OpraHaMU HC-
MIOJIHUTE/IbHOM BJIACTH, & TaKKe A0MUHUCMPAMUBHBLX
pe2slameHmos B OpraHax MCIIOJHUTeTbHON BIACTH.

PesynpraToM pa3paboTK{ MeXaHU3Ma OLleHKU
yIpaBJjeHUs [0 pe3y/IbTaTaM IIpeJoCTaBIeHHs To-

7 Bapuyuy U. H. MoHatue «nybnuuHas ycnyra» B koHTekcTe ®epepansHoro 3akoHa N2 210-03 «06 opraHusaumm npego-
CTaBNeHWs roCcyfapCTBEHHbIX U MyHULMMANbHBLIX yciyr» 1 BHe ero // Tocynapctso v npaso. 2013. N2 10. C. 47.

8 MepepanbHblii 3akoH 0T 27.05.2014 N2 136-03 «0 BHECEHWUM U3MeHeHM it B cTaTbio 26.3 PepepanbHoro 3akoHa “06 06-
LWMX NPUHLMMAX OpraHn3aLmnm 3akoHoLaTebHbIX (MpefcTaBuTeNbHbIX) U UCMOAHUTENbHBIX 0PraHoB rocyfapCcTBeHHOM
Bnactu cybvektos Poccuitckonn Pegepaunn” n GepepansHblii 3akoH “06 06X NpUHLMNAX opraHM3aLum MeCTHOO
camoynpasnenus B Poccuiickoin ®epepauun”s // CTC «Koncynstantlnoc».

? [nasyHosa W. B., boHaapeHko A. A. BsauMopgeincTBue opraHoB nybnvyHoi BnactTu ropoga MockBbl ¥ MyHULMNANBHbBIX
06pa3oBaHuit Mpu peanmsaumnm rocyaapCTBeHHbIX NOHOMOYMI (aAMUHUCTPATUBHO-NPaBoBoi acnekT) // MyHuuunansHas

akagemua. 2019. N2 3. C. 16—20.

10 Bybapes C. M. K Bonpocy 06 orocymapcTeieHun MecTHoro camoynpasneHus // Lex russica. 2018. N2 12 (145). C. 85 ; He
bapbep, a rpaHb CONpPSXKeHWs : HayYHbIN [oknag ob akTyanbHbIx NpobneMax v nepcnekTUBax pasBUTUS COBPEMEHHON
0TeYeCTBeHHOM MOAeNUN pasrpaHuyeHns NOTHOMOYMIA MeXay PeruoHanbHbIM U MyHULMNANbHLIM YPOBHAMMU BRactu /
B. B. BansbitHukos, A. A. Fopbeines, E. H. Muxaiinos [v gp.]. M. : WY MTOY, 2019. C. 11—13.

HOHKuP



CyZapCTBEHHBIX YCIYT CTala HE3aBUCUMA CLUCTeMbl
OUeHKU Kauecmada pabomyl OpraHu3aIui, OKa3bIBa-
IOIINX COLMAIbHBIE YCIYTH, U GOpPMUPOBaHMUE ITy6-
JIMYHBIX PEATUHTOB UX [I€ATEILHOCTH ', Ha HEO6XO-
JIIMOCTD CO3/IaHUSA 3TOT'0 MHOTOKPATHO obparianu
BHUMAaHUe yueHbIe U CIIeINaINCThI-IPaKTUKH, 00-
IecTBEHHbIE OpraHu3anyy. Takye IoJIHOMOYHUA BO3-
JIO’KEHBI Ha OBIIeCTBEHHbBIE COBETHI' 2, KOTOPBIE MO-
r'yT co3gaBarbesa (UM GaKTUIeCKU CO3ZaHBI IIPU BCeX
OpraHax UCIIOJTHUTEIbHOH BIaCTH), 00LIeCTBEHHbIE
npodeccroHaNbHbIe opranu3anuu (Hanpumep, Coo3s
opucToB Poccru yyacTByeT B IPOBeJEHUH O0IIIe-
CTBEHHOU aKKpeAUTaIU 06pa3oBaTeNIbHBIX Opra-
HU3aIW BICIIEro 06pa3oBaHMUs 10 HAIIPABJIEHUIO
IOATOTOBKYU «HOpUCHIpyAeHIINA»).

BmecTe ¢ TeM, KaK OTMeYaoT HccaeZoBaTeNH,
0Ka3aJI0Ch, YTO 07, HA3BAHNUEM aIMIHUCTPATUBHOTO
MexaHU3Ma «yIpaBIeHNs 110 pe3y/IbTaTaM» CKPhIBa-
JIach BOJTHA CYIIeCTBEHHO paclIMpeHHON U popMau-
30BaHHOH OTYETHOCTH, HAKPHIBIIEeH OpraHbl UCIIOJ-
HUTEeIbHOH BiacTu. CrenraaucTaMy OTMedaeTcs,
YTO TaKOe yIIpaBleHHe 0Ka3al1och HedhHeKTUBHBIM
B CIUIy OTOPBaHHOCTH €r'0 OT IIOTOKOB GMHAHCOBBIX
cpeZcTB, MoTuBanuu nepcoHana OVIB u peasnbHBIX
NPUOPUTETOB TTOJIUTUIECKOM BIacTu™.

Kputuke nogsepriach U cucTeMa CO3ZaHHBIX aJi-
MHWHUCTPATUBHBIX PEIIAMEHTOB 3a TO, YTO B OCHOB-
HOM B HUX IIPOCTO PUKCHPOBAINCH CYIECTBYIOMIHE
yIpaBjieHYeCKHe PoLiecch, 6e3 UX palloHaIn3a-
1uY, 6e3 UCIIOIb30BaHUS OIBITA CO3/JaHUSA COBPE-
MEeHHBIX OU3HEC-TTPOIECCOB.

OxoHuaHVe [1epuo/a, B TedeHre KOTOPOro, Co-
miacHo KoHIenuu afMUHNUCTPAaTHBHOU pedOpMEL
2006—2010 rT., AOMKHBI OBLIU OBITH MIPOBEEHBI
Macitabuble TpaHcopmaliuu B chepe rocyzap-
CTBEHHOT'0 YIIPABJIEHNsI, TI0 MHEHHUIO OJHUX aBTOPOB,
03HaMeHOBAJIO OKOHYaHUe aZIMUHUCTPATUBHOTO pe-
dbopMupoBaHUA, pyTHe XKe CIelUaTINCTE, C MHEHU-
€M KOTODPBIX MBI COJIUZAAPHEI, CKJIOHHEI CIUTATh, YTO
STOT IIPOIIeCC IPOAOIKUIICA, HO HA NTHOM IIPAaBOBOM
dyHZaMeHTe, OIIOCpeyIoIeM HOBbIe pOPMEL yIIpaB-
JieHus (MHBIe KOHIEIINH, IPOTPaMMBI Pa3BUTHS,
rocyZapCcTBeHHBIE IPOTPAMMEI U ZIp.).

[nasyHosa W. B.
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B yacTHOCTH, 11O 3aBepUIeHNH paboOTH B pam-
Kax peanusanuu KoHIlenuuy afMUHACTPATUBHON
pedopmbr Ha 2006—2010 rT. HOBBIM TOKYMEHTOM
Ha CpeZiHeCPOYHYI0 NTepClieKTUBY cTana Konuenyusa
CHUJKCeHUSL AOMUHUCMPAMUBHbLx 6apbepos U nosbl-
weHUst 00CMYNHOCMU TOCYAAPCTBEHHBIX YCIYT Ha
2011—2013 r."

OZHUM U3 HOBBIX METOZOB I'OCylapCTBEHHOTO
peryIupoBaHus A pelleHns 3aa4 YCTOHIHNBOTO
COLIMAJILHO-3KOHOMHUYECKOT'0 Pa3BUTUA roCyAapCTBa
u obecrieyeHUA HAIMOHAIbHOW 6€30IacHOCTH I10-
cie npuHATHA PesiepanbHoOro 3akoHa oT 28.06.2014
N2 172-®3 «O cTpaTernyeckoM IUTaHUPOBAaHUU B Poc-
cutickoit @eepanyu» (nanee — 3akon N2 172-03)
CTAHOBUTCA CMpamezuueckoe NIAHUPO8aHue'™.

B nepapxuu JOKYMEHTOB CTPATETUYEeCKOTO
IIAaHUPOBAHUA JOMUHUpPYIOlee 3HaUeHNe UMeeT
exxeroziHoe [Tocnanue IpesuzgenTa Poccuiickoit @e-
neparuu ®eznepanbHomy Cobpanuio Poccuiickoit
Gepepaniuu (ganee — [locnanuve). YkazaHHBIN aKT
pa3pabaThIBaeTCs B paMKax IieJIenolaraHus v, KaK
oTMeyaetca B. M. Peagkoycom, MeeT IIpeuMylie-
CTBEHHO ITOJIUTUYECKUH XapaKTep, CIY>KUT OCHOBOM
[J1A oIlpeZiesieHus CTpaTern4ecKux Lenel U mpuo-
PUTETOB COIMATbHO-3KOHOMUYECKOI'O Pa3BUTHA U
obecrieyeHNsI HALIMOHAJIBHOM Oe3omacHocTH Poccuii-
ckoil epepariuy, a Takke HallpaBjIeHUs U CPEZCTB
JOCTIDKeHU YKa3aHHBIX Ieleii. B 9Tol cBA3U Bax-
HBIM 3JIEMEHTOM coZiep>KaHus Kaxxgoro [TociaHusa
ABJIAETCSA YKa3aHUe Ha KOHKPeTHbIe WM Hanbosee
[IpeANoYTHUTeNbHbBIe GOPMBI U METO/BI JOCTHKEHHNS
TIOCTaBJIEHHBIX Ilesiel], KOTOphIe cleAyeT UCII0Ib30-
BaTb YIIOJTHOMOYEHHBIM CyObeKTam .

CrnesyeT OTMETUTD, YTO Ha CeTOAHAIIHUMN eHb
pa3paboTaHO OTPOMHOE KOJTHMYECTBO JOKyMEHTOB
CTpaTerundeckoro IJIaHupoBaHuA perepasbHOTO,
PervoHaJIbHOI'0 U MyHUIIUIIATBPHOI'O YPOBHA, UTO,
6e3ycioBHO, TpebyeT co3faHuA U MPUMeHEHU CO-
OTBETCTBYIOIIET0 MeXaHU3Ma KOOPAMHALNY U KOH-
Tpossa'’.

B anpese 2016 r. poccuiickuii IpeMbep-MUHUCTP
. A. MegBezieB mog4epKuBail, 4TO TOCYAAPCTBEHHO-
My yIIpaBJeHUIO HeZJOCTaeT CUCTEMBI B3aUMOAeH-

" Ykas Mpe3ngeHta PO ot 07.05.2012 N2 597 «0 MeponpuaTusx no peanusaLum rocynapCTBeHHON coLnanbHON NoanTm-

ku» [/ CMNC «KoHcynbrantlocs.

2 PepepanbHbii 3akoH ot 21.07.2014 N2 212-D3 «06 ocHoBax obLiecTBeHHOro KoHTpons B Poccuiickoin enepaumus //

CNC «KoHcynbtaHTMntoc».

3 CyHrypos A. K., Tunskos [J]. K. ApMyuHUCTpaTnBHas pedopma 1 ee NpoekTbl B COBpeMeHHoi Poccuu: Bbinun nu koanuumm
noanepxkmn? // 06buecTseHHble Haykn U coBpeMeHHoCTb. 2016. N2 2. C. 47.

" Pacnopsixerue MpasuTtenbctea PO ot 10.06.2011 N2 1021-p «06 yTBepXaeHUM KOHLENUUMU CHUXEHNUS aflMUHKUCTpa-
TUBHbIX HapbepOB ¥ NOBbILLIEHUS [LOCTYNHOCTM rOCYAaPCTBEHHbIX M MyHMLMNanbHbix ycnyr Ha 2011—2013 rogbl v MnaHa

MepOHpMﬂTMVI no peannsaunun yKaBaHHOIZ KOHLI,eI'ILI,VIIA».

'S QepepanbHblit 3aKoH oT 28.06.2014 N2 172-D3 «0 cTpateruyeckom nnaHuposanuu B Poccuiickoinn egepaumu» // CMC

«KoHcynbTaHT nt0C».

16 NMy6nuuHas BNacTb: cucTeMa, KOMMeTeHLUMK : MoHorpadus / nog obw. pea. M. H. Kob3apb-Pponosoit. BopoHex : HayuHas

kHura, 2021. C. 150—152.

7 punenckuii B. K., [nazyHoBa M. B. O coBepLIEHCTBOBAHUMW CUCTEMbI [JOKYMEHTOB CTpaTerMyeckoro naaHMpoBaHus
B 06nacTv BoeHHOro cTpouTenscTea B Poccuitckoit Pepepauymn // BecTHuk BoeHHoro npasa. 2021. N2 2. C. 56—65 ;
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CTBUS MEX/y OpraHaMU BJIaCcTH, HEOOXOAMMOM /1JIs1
pelIeHrs KOMIUIEKCHBIX 33/[a4. YUUTHIBasA, 4TO HE0O-
XOJVMOCTB COBEpIIEHCTBOBAHUA rOCy/IlapCTBEHHOT'O
yIipaB/ieHUs 00yC/IOBIMBAET IEPeCMOTpP OpTraHu3a-
LIMM CUCTEMBI MCTIOJTHUTENBHON BIaCTH, B IOBECTKY
ZTHSI BHOBB OBLT BHECEH BOIIPOC O CUCTEME U CTPYK-
Type OVB.

ITpunarue B urone 2020 r. nonpasok k Koncru-
Ty Poccutickoit ®egepaunn'®, mpegycmaTpu-
BaIOIUX U3MEHEeHNe KOHQUTYypaluu My O IunIHON
BJaCTH, GOPMUPOBAHNE ¥ KOPPEKTUPOBKY IIEPEYHS
TIOJTHOMOYHM OpraHoB roCyZapCTBEHHOH BIAaCTH U
MeCTHOTro camoynpasieHus B Poccun, craso nepe-
JIOMHBIM MOMEHTOM I'OCYZapCTBEHHOTO YIIpaBlIeHUS.
Hewns6eXxHO 3HaUMMBbIe IIepeMeHbI 3aTPOHYJIH BCE
OpraHbI roCyZapCTBEHHOU BlAaCTH, U B 3HAUUTEIbHOMN
Mepe — OpraHbl HCIIOJTHUTETbHON BIaCTH .

[TompaBoO4YHBIM 3aKOHOM BBOAUTCA IOHATHE
«eIMTHCTBO ITyOJIUYHOMN BJIACTHU», e 0 KOTOPOM
ZIABHO TIpeJyIaranach U 00CyXanach, a TEHAEHIIUN
cOMMKEeHNs roCyZJapCTBEHHON ¥ MyHULIUITATbHOM
BjacT (0 YeM HaMH CKa3aHo BHIIIe) IPOABIIAINCH
B nocseAHee AecATunerue. OJHAKO coJep:KaHUe
TIOHATUA «€AMHCTBO MyOJNYHON BIaCTU» HE NMeeT
JIETUTUMHOTO ompeziesieHua. B PezepaspHOM 3aKo0-
He oT 08.12.2020 N2 394-03 «O I'ocyzapcTBEHHOM
Cosete Poccutickoii ®enepaiun»>’ onpezeneHune
JAHHOT'O TOHATHA IIOMEHeHO IlepedyHeM OPraHoB,
BXOZIAIIIVX B €IMHYIO CUCTEMY ITy6IyHOM BiacTu. He
BHOCUT B 9TOM 4aCTH IIPaBOBOM OIlpe/ieIeHHOCTH U
denmepanbHBIH 3aK0H OT 21.12.2021 N2 414-03 «06
OOIIVX IPUHIIMIIAX OPraHU3alUH ITyOIUIHOM BIaCTH
B cy6bekTax Poccutickoit @ezepanum»>'.

B T0 e BpeMms, 1o HallleMy MHEHHIO, B IIpe/ICTaB-
JIEHHOM BH/le 3Ta IpUHATasA IIolIpaBKa He BIIOJHE
corviacyeTcs ¢ MoMIoKeHUAMH cT. 5 KoHctutyriuu PO
0 €IMHCTBE CUCTEeMBI F'OCy/JapCTBEHHOU BIacTH U
cT. 12 KoHctuTytinu PO o caMoCTOATeTbHOCTU MeCT-
HOT'O CaMOYIIpaBJeHUA U OT/eJIeHUHU OPTraHOB MeCT-

HOTO CaMOyIIpaBJIeHUs OT OPTaHOB roCyAapCTBEHHOMN
BJIACTH.

B 2020 r., ¢ yueToMm nonpaBok B KoHCcTUTY-
uuio PO, KOHCTUTYIIMOHHOE 3aKpellIeHHe ITOTydn-
Jla Takas popmMa rocyZapCcTBeHHOT'O yIIpaBieHus],
kak uszanue [Ipe3ugentom PO 06sa3aTeIbHOTO A1
UCIIOJIHEHUs NIPaBOBOT0 akTa — IIopy4yeHud Ilpesu-
nenTa Poccuiickoit ®egepariuu (ct. 113; 4. 1 ct. 115).

OTMmeyvaeTca U ycriieHUe pou [ocyaapcTBeHHOro
Coseta, IpUHUMAaeMble UM pelleHN:, Kacamliyecs
peryJIMpoBaHus PasIMYHbIX aClIEKTOB COLMAJIbHO-
9KOHOMMYECKOI'0 Pa3BUTHUA HaIllell CTpaHbl, TakKe
IpeAjiaraeTcsa pacCMaTpUuBaTh B KOHTEKCTE HOBBIX
HUCHOIb3yeMBIX GOPM I'OCyZapCTBEHHOTO yIIpaB-
JIeHUsT .

ITprmeuaTeIbHO TAKXE TO, YTO U3MEHAETCA I10-
pazok dopmuposanus [Ipasurenbcrsa PO. Tak, no-
cie HasHaueHud [Ipeacesarens IlpaBurensbcTsa PO
npezcrasiaaeT [Ipesuzenty Poccuu npeanoxeHus
0 CTPYKType desepasbHBIX OPraHOB HUCIIOTHUTEb-
HOU BJIACTH, 32 UCKIIOYEHUeM ciIydasd, Korja mpea-
utectBytomuii [Ipeaceaarens [TpaBuTenbcTBa PO
0CcBOGOX/IEH OT Zo/DKHOCTH TIpesuzentom Poccun®.
ToskoBaHUe 3TOTO II0JIOKEHUA II03BOJIAET HAM IIpe/-
TIOJIOXKUTD, YTO PeAIN3aLvs 3TOr0 KOHCTUTYLIMOH-
HOT0 IIOJIOXKEHUA IIPUBEJET K TOMY, YTO U3MEHEHUE
cTpykTypsl ®OVIB yike He OyzeT paccMaTpUBaThCA
Kak pedopMUpOBaHUe, a IPEBPATUTCSA B JOBOJIHHO
PYTHHHBIN pabouuii mporiecc mpu cMeHe [Ipescena-
tessa [IpaBuTtenbcrBa PO.

Hauaso HoBOro sTamna KOHCTUTYLJUOHHO-IIPaBOo-
BO pedOpMEI ¢ OZHOBPEMEHHEBIM IIPOJO/IKEHNEM
peannsalnny aAMUHUCTPAaTUBHOM, MyHULIUTIATbHOMN
1 uHBIX pedopM ynipasieHus B Poccutickoii ®egepa-
LIUY, a TAaKXKe COBIa/leHre 3TOI'0 MOMEHTA C HaCTy-
IJIeHMeM TaK Ha3blBaeMOH «HOBOW HOPMaJIbHOCTU»,
00yC/IOBIIEHHOU MTaHJeMUe KOpPOHABUPYCHOM WH-
dekIuu, Korza «B YCIOBUIX TI00aMbHOM colrab-
HO-2KOHOMHYECKOH ZlecTabMIn3anyu B IPaBOBOH

InasyHosa M. B. [lokyMeHTbI CTpaTernyeckoro njiaHMpoBaHUs Kak 0CHOBA Bbibopa MeTof0B aMUHNCTPATUBHO-MNPaBOBOr0
perynupoBanus // AkTyanbHble BOMpoChl COBpeMeHHOM akoHommku. 2021. N2 8. C. 174—183.

18 3akoH P® o nonpaske k KoHcTutyummn PO ot 14.03.2020 N2 1-OK3 «0 coBepLUeHCTBOBAHUM PEryNMPOBAHUS OTAENbHbIX
BOMPOCOB OpraHu3auuu u pyHKLMoHMposaHus nybauuroi snactus» // CMNC «KoHcynstantlnoc».

'Y Pegkoyc B. M. OcHoBHble Hanpas/ieHUs HOBOTO 3Tana afMUHUCTPaTUBHOK pedopMbl B Poccuiickoit Pepepaumn // 3akoH

n npaso. 2020. N2 8. C. 15—18.
20 C3 P®. 2020. N2 50. Y. I11. CT. 8039.

2! Top efMHON cucTeMoit Ny6NMUYHOM BNacTu NoHMMatoTcs deaepanbHble opraHbl rocyfapCTBEHHOW BNACTH, OpraHbl ro-
CyAapcTBeHHo BnacTu cybbekToB Poccuiickon eflepaunu, MHble rocyfapCcTBEHHbIe OpraHbl, OpraHbl MECTHOrO caMo-
yrnpaB/ieHUs B UX COBOKYMHOCTY, OCYLLECTBASIOLMNE B KOHCTUTYLLMOHHO YCTAHOBJIEHHbIX Mpefenax Ha 0CHOBe NPUHLMMNOB
COrnacoBaHHOro GpyHKLMOHMPOBaHUS 1 yCTaHaBNMBaeMoro Ha ocHoBaHuu KoHcTuTyuun Poccuiickon Qepepanun n B
COOTBETCTBMU C 3aKOHOAATENIbCTBOM OPraHN3aLMOHHO-MPaBOBOro, GYHKLMOHANBHOrO U GUHAHCOBO-bOLKETHOrO B3au-
MOAEWCTBMS, B TOM Y/CIe MO BOMpocaM nepefayn nosHOMOUYUI Mexay YPOBHSAMU NyBanYHOM BNacTH, CBOIO AeATENIbHOCTb
B Lensx cobnofeHuns 1 3alwmTbl NpaB 1 cBobop Yenoseka v rpaxaaHuHa, CO3AaHNs YCNOBUIA ANS COLMANIbHO-3KOHOMU-
yeckoro pa3suTua rocygapcrea (n. 1 cr. 2 ®epepansbHoro 3akoHa ot 08.12.2020 Ne 394-03 «0 lNocynapcteeHHoM CoseTe
Poccuiickon Pepnepaunus).

22 MybnuuyHasa BnacTb: cucteMa, komneteHumm. C. 157—158.

2 bespykos A. B. KOHCTUTyLMOHHas pedopMa: OCHOBHblE HanNpaBAEHWUs U NyTV COBEPLUEHCTBOBAHNS KOHUIypauum ny-
6nmunoit Bnactv B Poccuu // KoHcTutyumoHHoe u MyHuumnansHoe npaso. 2020. N2 6. C. 3—9.
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MIPaKTHKe Pa3HUIA MeXAy OOBIYHBIM U Ype3BbIYaii-
HBIMU PEKMMaMH yTIPABIEHNs CTUPAETCA»" ", OTpe/ie-
JIVJIA KaK HUKOTZIA aKTyaIbHYIO IOBECTKY II0 pa3pa-
60TKe BOIIPOCOB pacipe/ieieHUs TOTHOMOYHH MEXY
OpraHaMH¥ eJUHOU CUCTEMBI ITyOJIMYHOM BIACTH.

CnoXUBHINICA B POCCUNCKON KOHCTUTYIIHOH-
HOU IIpaKTHUKe NOJAXO0Z K PErYINPOBAHUIO U Orpa-
HUYEHUIO ITPaB U cBOOO/ YeI0BeKa UCKIIOYNTEb-
HO dezlepaTbHBIM 3aKOHOATENEeM ObLI TOJBEPTHYT
W3MEHEHUIO B CBA3M C CUTyalyel pacipocTpaHe-
HUA KOpOHaBUpPYycHOH nHdekuu B 2020 r., KOTO-
pas moTpeboBaja caMOro TECHOTO U OIIEPATUBHOTO
B3aNMO/IEHiCTBYSA BCeX yPOBHEH BJIACTHU B YCJIOBUAX
Ype3BHIYATHOTO peXXuMa yIpasieHusa. HaunHaTh
pelleHre BO3HUKINNX MPOo6eM opraHaM BJIacTH
cy6pekxToB Poccuiickoii Pesepanyy NpUILIOCHh B
YCJIOBUAX AePULINTA TOTHOMOYHUN, B TOM YHCJIE B
9aCTH BO3MOXXKHOCTH BBeZIeHHUA HeOOXOANMBIX Orpa-
HUYEeHMH /IS IPaKAaH U OpraHusanuii®. OgHako
y’Ke B CKOPOM BpeMeHU CUTYyaIlUs C IETUTUMHBIM
HaZleJIeHueM UX HeOOXOAMMBIMHU IIOJTHOMOYUSAMU
6bUIa HOpMAaTU30BaHa™,

TakuM o6pa3oM, HanpaBJIeHUs pa3paboTKu U
KOHKpeTHble GOPMBI 1 MeTObl aJMUHUCTPATHUB-
HO-IIPaBOBOI'0 PETYJINPOBAHUA SKOHOMUYIECKOH Jle-
ATENTBHOCTH OIIpe/IeNIAI0OTCA U 33ja49aMy LieleHapaB-
JIEHHO ITPOBOJVMMBIX YIIPaBJIeHYECKUX ITpeobpa3oBa-
HUH, U B OTBET Ha BO3HUKAIOIINE Ype3BbhIYaliHEbIe,
HEOpAWHAPHBIE COOBITHSA, ITPOLIECCH], 0OCTOATENBCTBA
KaK COI[MJIIbHOTO, TaK U GMOJIOTUYECKOTO ITPOUC-
XOXXZeHWs, UMeoIIle U BHYyTPUTOCYyIapCTBEHHBIH,
¥ 106aTbHBIN MacIITaobl.

[nasyHosa W. B.

0 ensx aAMUHUCTPATUBHOT0 PedOPMUPOBAHMA Kak hakTopax hopMUPOBAHUS METOA0B aIMUHUCTPATUBHO-NPABOBOTO PErynupoBaHMs

Be3yc/I0BHO, YTO IPU HACTYIUIeHUU (JInbo yrpose
HACTYIUIeHN:) Ype3BbIYaiiHbIX OOCTOATENBCTBAX POJIb
roCyZapCcTBa yCWINBaeTcs. B Takoe BpeMs 0cOGEHHO
TpebyeTcs O4eHb BHICOKOE KauyeCTBO rOCyAapCTBEH-
HOT'O YIIpaBJIeHUs, 9YTO JOKHO 00eCIieynBaThCs B
TOM YHCJIe ¥ TIPUMeHeHeM OOHOBIEHHOTO CIIEKTpa
($bOpM M METOZIOB PETYTMPOBAHUSA, peanu3alieis IKC-
TPAOPAWHAPHBIX Mep YIIPaBIeHYeCKOTO BO3/eHCTBUA
Ha O0IIEeCTBO U INYHOCTb.

Ha ocHOBaHUY pe3y/IbTaTOB IIPOBEAEHHOI0 HCCITe-
ZIOBAHWS MOKHO IIPEJIOKUTH HEKOTOPEIE ITPeJMETH
JUTs1 IPOBe/IeHUsI HAyYHBIX UCCIeZIOBAHUN B LIeJIAX
JayibpHelmero pe¢popMrUpoOBaHUA POCCUUCKUX ITy-
6JIMYHO-TIPAaBOBBIX MHCTUTYTOB, IPUMEHSI€MbIX MU
$bopM 1 MeTOZOB AeATeNbHOCTH B chepe afMUHU-
CTPaTUBHO-IIPABOBOI0 peryanpoBaHus. K ux ynciy,
B YaCTHOCTH, OTHOCSTCSA:

— CTPYKTypa U IOJTHOMOYHS desiepasbHbIX OPTaHOB
HICIIOJTHUTE/IbHOH BJIACTH;

— yTOYHeHVe KOMIIeTEHIINY U [I0OJTHOMOYUI OPIaHOB
€/IMHOM CHCTEMBI IyOIMYHOM BIACTH, OTIpeserie-
HUe MeXaHN3MOB /le/IerHPOBaHUA IOTHOMOYHI;

— BOIIPOCHI COBEPIIEHCTBOBAHMUA CYIIEeCTBYIOLINX
Y pa3pabOTKU HOBHIX GOPM U METOJOB aIMUHU-
CTPAaTUBHOTO PETYINPOBAHNSA S9KOHOMUYIECKOMN
ZeATeJIbHOCTH B HEOPAWHAPHBIX COLMATBHO-IIO-
JIUTUYECKUX, SKOHOMHUYECKUX U YI'POKAIOIIUX
6MOIOTHYECKOMY 6JIaTOIOIyYHIO YeIOBEKa yC-
JIOBUAX (B TOM 4HCIIE, B YCJIOBUAX SKOHOMUYIECKHX
CaHKIIWH, IPY BOSHUKHOBEHUH Ype3BhIYalHBIX
CUTyaluH, B IepUo/ yXyAIeHNs SIIAeMI0IOTH-
4eCcKO¥ 0OCTaHOBKHY U Jp.).
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AHnHomauus. B 0aHHOT cmambe NPOaHANU3UPO8AHbL Meopemuueckue U npakmuueckiie npobiembt
3akoHodamesibcmaa, delicmayroujezo Ha mecmHom yposHe 8 KHP. C yuemom npuHyuna 8epxo8eHcmesda
3aKOHA MecTHOe 3aKOHO0AMeNbCMB0 CMAJ0 8ANCHEWUM ACNEKMOM 8 yKpenleHUU NomeHyuand
MeCMH020 CaMOyNpasieHUs U CMUMYIUPOBAHUL PA36UMUS HA Mecmax, umo obycaosausaem ce-
008aHue MeCMHO20 3AKOHOOAMeIbCMBd YeHHOCTHbIM OPUEHMUPAM U UeaM MYHUYUNAIBHO20
ynpasneHus.

JanHnas cmamus pa3ssacHsaem 0CHOBHblE Meopul, JleXcdujlie 8 0CHO8e NPAKMUKU MeCmHO020 3a-
koHoOamenbcmea 8 Kumae, ucciedyem 2sybuHHble npobiemsl 8 mekyuyell npakmuke mMecmHozo
3axoHodamenbcmea, udyudem, KAk NPUHUUN «8ePX08EHCMBA 3AKOHA» COUeMAaemcs ¢ MeCHbLMU
pecypcamu Kumas, u npednazaem nymu paseumusi MecnmHo20 3akoH00ameibcmeda U yKpenieHus
8epx08eHCcmMaa 3aKoHd.

OcHO8bIBASICHL HA MeOopUU COUUANUCTMUUECK020 3AKOHO0amelbCmad ¢ Kumatickoi cneyuduxoii u
NPUHUMASL 80 BHUMAHUE COBPeMEHHble MeHOeHUUU U MAMePUAIbHO-NPAB08ble PeCYPCbL MECTMHO20
ynpasnenus 8 KHP, asmopsL cmamosu ymeepacdarom, umo nyms K peaiu3ayii 8epxo8eHcmad 3aKoHd
8 MeCMHOM 3AKOHOOAMeNbCmae U ynpasieHUl JIeHCUM Uepe3 0CO3HAHUE MEeCMHbLMU 3AKOHOOAMmes-
HbIMU Op2aHAMU PA3YMHOU NO3ULUU 8JIACMU, 2PAHULbL MeXCOY cOO00eHUeM 3AKOHA U c8000001L,
a maxoce banamca mexncdy npasamu u 06s13aHHOCMAMU. JJaHHble MPU ACNeKMa s8J0mcst 10pom
uccne008aHUll N0 0CO3HAHUIO UeHHOCMU CyOBeKma eepxo8eHcmad npasd.

Knrouesste cnosa: mecmroe 3akoHo0ameibCmeao, MeCmHoe ynpasJjieHue; 8epX08eHCMB0 3aKOHA,
3axkoHomeopuecmeo, KHP.

' [laHHas cTaTbs MOArOTOBMAEHA B paMKax /IHHOBALMOHHOIO NpoeKkTa AN aCMMpPaHTOB X3WyHU3HCKOro yHMBepcuTeTa
(N2 npoexra: YJSCX2021-001HLJU).
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Abstract. This article analyzes the theoretical and practical problems of the current legislation at the
local level in China. Taking into account the principle of the rule of law, local legislation has become
the most important aspect in strengthening the capacity of local self-government and stimulating
local development, which causes local legislation to follow the same values and goals as municipal
government. This article explains the main theories underlying the practice of local legislation in China,
explores the underlying problems in the current practice of local legislation, studies how the principle
of "rule of law" is combined with local resources in China, and suggests ways to develop local legislation
and strengthen the rule of law. Based on the theory of socialist legislation with Chinese specifics and
taking into account current trends and the material and legal resources of local government in China,
the article argues that the way to implement the rule of law in local legislation and governance lies
through the awareness by local legislatures of a reasonable position of power, the boundary between
law and freedom, as well as the balance between rights and responsibilities. These three aspects are
the core of research on the awareness of the value of the subject of the rule of law.

Keywords: local legislation, local governance, rule of law, lawmaking, PRC.
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accMaTpuBas MeCTHOe 3aKOHOJATe/JbCTBO B

Kutae® B ICTOPUYECKOI TIEPCIIEKTUBE, MOKHO
0OHAPYKUTb, YTO €70 Pa3BUTHE HA TEOPETUIECKOM
U IPaKTUYECKOM YPOBHSAX OBLIO pparMeHTapHBIM
U IPOTUBOPEUUBHIM, a TaK)Ke IIepeceKaronuMca U
TIPOTPeCcCUBHBIM. /o TOro, KaKk cCOBpeMeHHas Ku-
Talickaa I0pUCIPYAeHIINA aKTHBHO Havasla U3y4aThb
BOIIPOCHI Pa3BUTHA MECTHOT'O 3aKOHO/|aTeIbCTBA C
TOYKU 3peHU IPUHIUIIA BEPXOBEHCTBA 3aKOHa, 3TOT
Ba)KHBIN aciieKT 3¢pPpeKTUBHOCTH HALIMOHAJIBHOT'O
yIIpaB/IeHus He IIPUBJIeKa] 0co60Tro BHUMAaHUA CO
CTOPOHBI aKaleMU4YecKoro coobimecTsa. IIpuanHa
9TOrO 3aKJII0YaeTCA B TOM, YTO 3aKOHOJATEIbCTBO —
5TO He N30JUPOBAHHBIN IOpUANYECKHUH BOIIPOC, a
KOMIUTIEKCHas IIpobyieMa, TeCHO CBA3aHHAA C 3KOHO-
MHWYeCKUM Pa3BUTHEM, IOJUTHYECKUMU U3MeHeHU-
MU ¥ COLIMAIBHBIMU IIPE0OPA30BAHUAMU.

VIMeHHO 3TV GaKTOPHI cAeTaly OTHOIEHHS MeX-
[y IeHTpaJIbHBIMU ¥ MEeCTHBIMH OpraHaMU BJIacTH B
Kutae HecTabWIBbHEIMU U HecOaIaHCUPOBAaHHBIMU
Ha NPOTAKEeHUU BCcel ero NUCTOPUHU, TeM CaMBbIM I10-
CTaBUB MeCTHOEe 3aKOHOZAATeNIbCTBO B IOAYNHEHHOE
ToJyIoXKeHue. JTO APKO BelpakeHO B KoHCcTUTYyIIMM

1954 r. u Korcturynuu 1978 r., KOTOpBIE HeE COAEp-
>KaJId HUKAaKWUX OIlpeZieJIeHHBIX MOJI0KEeHUH 10 BO-
IIPOCY MECTHOT'O 3aKOHOAATENbCTBA’,

Taxoe 1oJI03KeHUe Jiesl TPOZ0JKaNoCh A0 KOHITa
1978 1., Kor/ia 6BLT CO3BaH TPETHIA TIeHYM LleHTpasb-
Horo komuTeta KoMmMmyHucTrdeckol naptuu Kuras
11-ro cosbIBa, ONpeAeNUBIINI HOBOE HallpaBieHue
TIOJINTUYECKOT'0 M SKOHOMMYeCcKOoro pa3BuTus Kuras,
KOHIIEIIMIO IIPAaBOBOM CUCTEMBI I SMaHCUIIaLNIO0
NpaBOCO3HaHUA HaceseHUA. VI3MeHeHMe TPaBOBBIX
HOPM MeCTHOT'O 3aKOHOZaTe/JbcTBa B KuTae moka-
3bIBaeT, YTO MMEHHO IIpUMeHeHMe IPUHIUIIA Bep-
XOBEHCTBA MTPaBa Pa3pyIIwiIo OCHOBBI GeoIaTbHOTO
obrecTBa Kutast ¥ MO3BOJIMIO CTPaHe BCTYMTUTh Ha
MyTh IOCTPOEHU MPAaBOBOTO rocyAapcrna. Ilo cytu,
pEeruoHaJMbHBIYU MOAXO0Z ABJAETCA PACHIUPEHHBIM
IpoJoKeHHeM KOHIIeIIIMY, OCHOBAaHHOM Ha Bep-
XOBEHCTBe 3aKoHa. [Ip1 5TOM BepXOBEHCTBO 3aKOHA
MIPUMEHUTEIBHO K MEeCTHBIM OpraHaM rocyjapcTBeH-
HOI BJIACTHU MTO3BOJISIET MTOJHOCTbIO MOOMIHN30BATh
MeCTHYI0 MHUIIMATUBY U CIY>XKUT MOZIepHU3AIUU U
Mpeobpa3soBaHUIo0 HAITMOHATBHON CUCTEMBI BEPXO-
BEHCTBa 3aKoHa”.

2 ToHsATME MeCTHOro 3aKoHOOaTeNnbCTBa B ,D,aHHOVI CTaTbe ABNAeTCd LWMPOKUM, T.€. OHO HE OrpaHNYMNBaeTCd TpeMd d)OpMaMVI

MECTHbIX 3aKOHOB 1 MOCTAHOBAEHWNIN, MOCTAHOBAEHNIN MECTHbIX OpraHoB BNactn u NoCcTaHOBJIEHUI caMoynpaBneHud, Kak
3TO NpefycMOTPeEHO B 3akoHe «0 3aKoHOOaTeNbCTBE», @ OXBAaTbiBAaeT HOPMATUBHbIE OOKYMEHThI, Cq)OpMyJ'IMpOBaHHbIe
MeCTHbIMU HapoAHbIMA CO6paHVI9IMI/1 N X NOCTOAHHBIMU KOMUTETAMU, a TakKXXe MeCTHbIMM OpraHaMun BNacTu Ha ypoBHe
yesga unu Bbllle. CJ'Ie,EI,OBaTEJ'IbHO, 0b6beKkToM ,D,aHHOﬁ CTaTbW ABNAKOTCA «KHOPMATUBHbIE LOKYMEHTbI, MpUHNMaeMble
MeCTHbIMUW 3aKoHOAATeIbHbIMKA N aOMUHNCTPATUBHbIMKW OpraHaMun Ha ypoBHe ye3na Uiu Bbllle».

3 KuTait obHapogoBan 06wyto nporpamMmy Kutaickoit Hapo4HOM NONUTUYECKON KOHCYNbTAaTUBHON KOHpepeHLuu, KoTopast

CNYXwNa BPEMEHHOM KOHCTUTYLMeN B Hayane ero ocHoBaHus B 1949 r. Ctatbs 16 atow [porpammel rnacuT: «Pasgenerune
MOMHOMOYMI U GYHKLMI Mexay LleHTpanbHbIM HapOAHbIM NPaBUTENBCTBOM M MECTHbIMU HAPOAHbLIMU NPaBUTENbCTBAMMU
ycTaHaBnvMBaeTcsi nocTaHoBneHnem KomuteTa LleHTpanbHOro HapoAHOro NpaBuUTeNbCTBA B COOTBETCTBUM C XapakTepoM
Kaxxoro Bomnpoca Tak, 4tobbl 3To Kak cnocobcTBOBaNO HaLMOHaIbHOMY eJMHCTBY, Tak U COOTBETCTBOBANO MECTHbIMU
yCnoBuaMm». 3To GakTUYeCKM YCTaHOBUIO MPUHLMM COHETaHUS LLleHTPaabHOro U MECTHOMO pa3feneHns NoJIHOMo4Yni B
3akoHopaTenbHol cucteMe Kntas Toro BpeMeHn. OgHako, xoTs MporpamMma ¢yHKLMOHMpPOBana kak BpeMeHHas KOHCTU-
TyuMsi, oHa He bblna KOHCTUTYLMER NO CYTU, U NO3TOMY B AAHHOI CTaTbe yTBEPXKAAETCS, YTO BOMPOC pa3feneHns 3aKo-
HOAATENbHbIX MOSHOMOUYNIA MeX Y LLeHTPasbHbIM M MECTHBIM YPOBHSIMU U, CeA0BaTEeNIbHO, MECTHbIX 3aKOHOAATENbHbIX
nosHoMouuni, He bbin NnpegycmoTpeH B KoHctutyumm Kutas go 1982 r.

TR (RERESSEEENATITD) 8 (IR AT , 200652861, 70701 [[lans JluHcs. YnpasneHue rocy-
[apCTBOM Ha MPaBOBOi OCHOBe M coBeplueHcTBoBaHue pykosoacTaa KIMK // Teopus : exemecaunmk. 2006. N2 6. C. 70].
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Pa3zBuTHe TeOpUH U NPAKTHKU
MECTHOI'0 3aKOHOZaTe/JIbCTBa B TPHU dTalla

CraHoBJ/IeHNe U pa3BUTHUE TEOPUU MECTHOTO 3aK0-
HOJaTeNbCTBA B KuTae He06X0AMMO aHaIM3UPOBaTh
yepe3 IpU3My B3alMOOTHOIIEHUH 1IeHTpa C MeCT-
HBIM YPOBHEM Ha IPOTSKEeHUU ThIcaueneTui. JJo
OnuyMHO# BoMHEI 1840 I. OTHOIIEHUS MeXAY LIeH-
TPaJIbHBIM IIPABUTENbCTBOM U MECTHBIMU BIACTAMU
B KuTae 6bUTH OfIHOHATIpaBJIEHHBIMHY, ¥ B 3aKOHO7IA-
TeJIbHOM IUIaHe MeCTHbIE OPTaHbl BIaCTU ITOJHOCTHIO
TIOJYUHSIUCH 1IeHTPaJbHOMY IIPaBUTEIbCTBY, IEMOH-
CTPHUPYS YepTHl eINHOMN 3aKOHO/aTeIbHOM CUCTEMBI
IpHu abCoTIOTU3ME.

[Mocne 1840 1. Ha HpOHE MOSBIEHUA KATUTATHU-
CTUYeCKUX OTHOIIIeHUH 3anaZiHble Hjed O BepXOBeH-
CTBe 3aKOHa ObLIM MpUBHeceHbI B KuTati 1 okaszanu
OTPOMHOE BIMSHYE Ha MTOJIUTUYECKHe UIeU U COIU-
aJIbHYIO MBIC/Ib COBpeMeHHoro Kurasa. CooTBeTCTBeH-
HO, OTHOIIEeHUS NOAYNHEHHOCTHU MECTHBIX BiacTel
nepe/ LIeHTPaJIbHBIMU OpraHaMU Havyalu MeHAThCS.

[Tocse 1949 r. — roza co3ganusa Kuratickoit Ha-
pofHoit Pecniy6IMKY — B paMKax IeJn «CO3JaHusA
COBpPEeMEeHHOT0, He3aBUCHMMOTO U eZJUHOTO0 rocyap-
CTBa», ObLIa ycTaHOBJIEHA eIUHAas IIeHTpaIu30BaH-
Has cucTeMa, BKJIIoJarolas IieHTpajJbHOe U MeCTHOe
3axkoHozaTeabCcTBO. iMeHHO ¢ 1949 r. B KuTae Bo3-
HUKJIU peasibHble YCJIOBUS 718 JalbHeNIero pa3pu-
TUS TEOPUU MECTHOT'0 3aKOHOZATEIbCTBA.

IpezacTaBseTcs 060CHOBAaHHBIM Pa3feUTh pas-
BUTHE TEOPUU U NTPAKTUKU MECTHOTO 3aKOHOATEb-
cTBa B KuTae MoxHO Ha ciezyrollle TpU dTana.

1. 1840—1949 z2.: Hauao npoyecca ModepHU3A-
YUU MeCMHO020 3aKOHO0ameibcmad

Jo 1840 r. Bce ¢peoganbHbBIe JUHACTUH B pEB-
HeM KuTae npuzep>X1BaiuCh CUCTEMBI, IPU KOTOPOH
TOJIbKO I[€HTpaIbHOE MPaBUTENBCTBO 06J1a/1aI0 3a-
KOHOZaTeNbHOM BiacThio. [Tocie OnryMHON BOMHEL
1840 r. ienTpanu3oBaHHas ¢peosasbHaA BIaCTh Ha-
yajia nepexuBaTh KPU3UC, U B TeUeHUe TIOYTH CTOJIe-
TUA Tocsie 3Toro Kurait HaxoAuscs B mpotiecce mpe-
BpaIlleHUA U3 TPAJUIMOHHON (eoZiabHON UMIIEPUU
B COBpeMeHHOe HalluOHaJbHOE rocyAapcTBo. B pas-
rap 3Tux GecrpenefieHTHBIX UCTOPUYECKHUX TIepe-
MEeH CaMO/I0CTaTOYHOCTh ITPaBOBOM KynbTyphl Kutas
OblIa HapyIlIeHa®, ¥ OTHOIIEHHU MK/ LIEHTPOM U
MECTHBIMH BIACTAMM Hauyaau MOAePHU3UPOBAThCA’.

S BRI

Xa Llyu3ton, Yxan Hennu

[pMHLMN BEPXOBEHCTBA 3aKOHA B MecTHOM ynpasnesuu B KHP: Teopus u npakTvka

[y6okue u3MeHeHHs B MeX/IyHapOAHOH obcTa-
HOBK€ ¥ BHYTPHUIIOJIUTUYECKOM JIaHAIIadTe B STOT
[Iepro/;, 03Ha4YaIu, YTo HoBas ¢popma rocyzapcrBeH-
HOTO YCTPOHCTBA y)Ke He MOIVIa ObITh TPOCTHIM IIPO-
ZOJDKEeHVEeM U BOCIIPOU3Be/ileHrueM TPaAUuILIMOHHON
deoganbHOM MMIIepun’. B xoz1€ 5TOTO TpoIiecca pas-
JINYHBIE TTOJIMTUYECKUE CUIBL U IeATENN IIpe/Jjara-
su desepannusM, IeHTPATU3ALNIO ¥ YpPaBHUBaHNUE
B 9aCTH YCTAHOBJIEHUA CTPYKTYPHOU GOPMBI rocy-
ZlapcTBa.

COOTBETCTBEHHO, Ha ITIPAKTUKY MECTHOT'O 3aKO-
HOZATENTbCTBA TaK)XXe OBUIO OKa3aHO IBHOE BIIUSA-
Hue. Hanpumep, nocie CHUHbXaNCKON PEBOIIOIUN
MpOBUHIINY Xy0a¥, LI3sHCy 1 UKAU3SIH OOBABIIN O
CBOEI He3aBHUCHMOCTH U CO37Ia/Id IIPOBUHIAIbHbIE
UHCTUTYIIMOHAJIbHBIE MEXaHU3MBI, IPUHAB MECT-
HOE 3aKOHOZATeIbCTBO B popMe MECTHBIX JOTOBOP-
HBIX 3aKOHOB, UMEIOIIUX CTaTyC OCHOBHBIX 3aKOHOB
NIPOBUHIIVU. DTU MECTHBIE 3aKOHOJATE/IbHBIE aKThI
baKTUYeCcKU 3aKpeIvIsUIN OTHOIIEHNS MEeXAY LeH-
TPpaJIbHBIM IIPABUTEIBCTBOM M MECTHBIMU OpraHaMu
BJIACTH Ha OCHOBe IIpUHIMNA desepaan3Ma U ycra-
HaB/IWBaJIM IPUHIINI pa3feieHrA 3aKOHOAATeTbHOM
BJIACTU MEXAY [IeHTPaJIbHLIM IIPABUTEIbCTBOM U
MECTHBIMHM OpPraHaMHU BJIACTU, YTO CTAJIO IIEPBLIM
OIIBITOM B PasBUTHUU MECTHOI'O 3aKOHOAATEIbCTBA
B Kutae.

B TO ke BpeMs POsUIMCTHI, IpeAcTaBaeHHble KaH
IOBaeM, SIpOCTHO BBICTYHAIN IIPOTUB delepaTUBHON
CHCTEMBI, KOTOpas JaBajia MECTHBIM OpraHaM BJIaCTU
OTZEJbHBIE IIOJTHOMOYHNA, U aKTUBHO BBICTYIIAIU 34
LIeHTpaIn3aliio 3aKOHOJATeIbHOU BIACTU IIyTeM
IIOJIHOT'O ITIOAYMHEHNA ee IeHTPaJIbHOMY IIPABUTE/Ib-
cTBy. B TO ke BpeMsa CyHb fITceH, rocyjapCcTBeHHBIHN
JedATenb, BO3MIaBUBILINI KUTANCKYIO JeMOKpaTHuye-
CKYIO PEBOJIIOLIVIO, BHICTYIIA 3a YPAaBHUTEIbHOCTD,
T.€. «BCe BOIIPOCHI €[JMHOT0 XapaKTepa I10 Bcell cTpa-
He JIOJDKHBI OBITh IOAYMHEHEI [IEHTPAJIbHOMY IIPaBU-
TEJIBLCTBY, a BOIIPOCHL MECTHOI'O XapaKTepa JOJDKHBI
OBITH ITOAYMHEHBI MECTHBIM OpPTaHaM BiacTH, be3
MIpeANoYTeHNA LIeHTpaaInu3aluu Wi JeleHTpalu-
3aun»®.

C TOYKHM 3peHUsI OObeKTUBHOCTH YPAaBHUTEb-
HOCTb — 3TO JIYYIINH IPHUHIUI B3aUMOOTHOIIEHUH
MeX/y LIeHTPaJIbHBIMU U MECTHBIMU OpraHaMU Bja-
CTH, KOTOPBII BOUpAET B ce0s1 CUIbHBIE CTOPOHBI
YHUTapHOM IeHTpaJIn3alluy U UCIIOIb3yeT IPeuMy-
mecTBa ¢eZiepasbHON JeneHTpaaIn3ayy, OFHAKO

CPEEEMESG SIEARERDY , dbat: R, 20190, 2833470 [Yxan LsuHb paxb. Tpagnmumsa n

coBpeMeHHas TpaHchopMaums kuTackoro npaea. MekuH : KOpuanyeckoe usg-so, 2019. C. 334].

b EINER:

(P RSHTRRFRWTERY » Jbat: Jbrt RS AR, 20084ER, 26281711 [@sH Jluca. Uccnenosanue

BepxoBeHCTBA 3aKOHa B OTHOLLEHNAX MeXay ueHTpaanon N MeCTHOM BnacTbto. [1eKkuH : V|3,EI,—BO [MeknHckoro yHUBeEp-

cuTeTa, 2008. C. 281].
T E8EN:

(77 £ B S EZ R T sk sE) , 3 CHorfescdi) , 2007455138, £560-6471 [Ban

CroiiTsiHb. MecTHUUeCTBO, defepann3mM U UHCTUTYLMOHAbHLI BbIBOp B CTpouUTEbCTBE HOBOrO rocyaapcTsea // Lanmxect

Cunbxya. 2007. N2 13. C. 60—64].
¢ TR

(b e AN 7 BRI 2 BRI ), Abst: 3t RGE AR IR 19984/, B44T1)  [XyaH Li3bim. MpaBoBble

acneKTbl pasgeneHus LeHTpanbHoW U MecTHoi BnacTu. MekuH : U3a-Bo ueHTpanbHoi napTtuitHoi wikonst KMK. 1998. C. 44].
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5Ta TeopHus MeCTHOH JlelleHTpaau3aluu JoOKTopa
CyHb fITceHa OblIa HepeaJTUCTUIHOM IS TPAaKTUKHU
U CJIMIIKOM WZeaNUCTUYHOU B ITOMUTUIECKOMN CUTY-
aluy TOro BpeMeHH.

B 11e10M MecTHOe 3aKOHOZATENbCTBO B KuTae
Ha JaHHOM 3Talle HaXxOJWJIOCh 110/, BINAHNUEM II0-
JIUTUYECKOH 06CTAaHOBKY U TpeOOBaHUI BpEMEHH,
CTaJIKMUBAJIOCh C Pa3gpobOIEeHHOCTHIO TPAAUIIUI U
3aIpoCaMy COBPEMEHHOCTH, a TAK)Ke C KOHQINKTOM
Mexay Kuraem u 3anazjoM U ele He UCKaJIO pasyM-
HOTO ITyTH, KOTOPBIH GBI COOTBETCTBOBA MECTHBIM
pecypcam Kuras.

CrefyeT IOoAYEPKHYTb, UTO C MOMEHTA POXKAEeHUA
KomMmynuctrdeckoit maptuu Kuras B 1921 r. migepsl
MTapTUM TaKXe IIBITAINCh IIOCTPOUTDh MECTHOE 3aK0-
HOJ,aTeIbCTBO, COOTBETCTBYIOIee HallOHAIbHBIM
yernoBuaM Kuras. [lepBoHavanbHO Ha HaIlpaBieHHe
MeCTHOT'O 3aKOHO/IAaTeIbCTBA OKa3asl BIUSHUE ObIB-
mmuii CoBeTckuii Coro3, a Ha BropoM HalloHaIbHOM
cbeszie KommyHuctryeckoil naptuu Kurasa BriepBheie
ObUTa IpeIoKeHa Hesl «JaCTUIHON deiepalium»,
pU KOTOpoit Mouronus, Tubet u Xysiuzan® 6yayt
aBTOHOMHBIMHU, a OCTaJIbHAsA YacTh CTPaHHI OyJeT
eqnHOM '’ — cucTeMa, U3BeCTHAs KaK «CBOOOAHbIM
denepanmuam». ITocie 1945 roga KommyHucTHYE-
CKas MMapTHA OTKa3ajaach OT 3TOM ugen cBOOOJHOM
dezepaniyi ¥ BMeCTO 3TOTO ITPeAJIOKUIIA CO3/laHNe
YHUTapHOT'0 TOCYZAapcTBa ¥ IPpUHATHE PEerioHab-
HBIX HallMIOHAJIbHBIX aBTOHOMUH, YTO 3a/I0XKIJIO Te-
OPeTHUYeCKyl0 OCHOBY JJI1 YHUTApHOM MOZeH I1eH-
TpalbHO-MECTHBIX OTHOIIEHUH ITOCIe OCHOBaHUA
rocyzapcTtsa B 1949 1.

2. 1949—1978 2e.: om deyeHmpanusayuu K yeH-
mpanusayuu

B 1949 r., xorzma 6bu1a co3gzada Kuraiickas Ha-
pozHas Pecriybnvika u KoMMyHUCTHYeCKas TapTUs
Kuras ctana nmpasAieii mapTuel, nepes napTuii-
HBIMM JIHJepaMu BCcTasla 3aZada — KakK yIIpaBiIATh,
peryn1mpoBaTh OTHOIIEHUA MeXy [IeHTPaJIbHBIM
Y MECTHBIM YPOBHAMHU, YTOOBI KOHCOJIUANPOBATH
BJIACTb. B conMasbHOM KOHTEKCTe TOro BpeMeHu Ku-
Tail IOYTU CTOJIeTHE HaXOAWICA B COCTOSTHUM «Pa3f-
POGJIEHHOCTH», ¥ TIOCJIE CO37IaHusA HOBOro KuTas He-
06X0IMO GBUIO MTOJIOXKUTB KOHEI] 3TOMY COCTOSTHUIO
Pa300IIEHHOCTH U OTCYTCTBUIO €JUHCTBA, [I03TOMY
HOBBIH KuTaii 10/KeH ObUI CTaTh HOTUTHIECKUM 006-
pa3oBaHUEM I07] [IEHTPaIbHOM BlacThio' .

B T0 ke Bpema nog sausaHueM CoseTckoro Corosa
nepes, Kommynuctuueckoil maptueii Kurad scrana

HallMoHaJbHAA U MOJepHU3alllOHHaA 3a/,a4a YCKO-
PEeHUA MHAYCTPUATNU3AIUH, 000TalleHUsA CTPaHbI U
YKpeIUIeHUA apMUH, II0 CBOEMY ITOIUTUIEeCKOMY MU-
POBO33pEHUIO CXOAHAs C 3aZayaMu 6bIBIero CoBeT-
cxoro Coro3a. PaznnyHble BHeNTHNE U BHyTPEeHHUE
bakTOphI AUKTOBAIN HEOOXOAVMOCTH OIIPEENTUTh
KaK OCHOBHOE€ HallpaBjieHHe 3aKOHOZaTeIbHOU CH-
cTrembl KuTas HaljMoHanbHOE eANHCTBO U LIeHTpa-
JIN3aLUIo.

OnHako peanuy 6BUTM TAaKOBBI, YTO BHOBB CO37IaH-
HOMY HOBOMY I'OCYZapCTBY OBbLIO TPYZHO KOHCOJIH-
ZJVpOBaTh BJIaCTh 38 KOPOTKU NTepuoj BpeMeH!, U
B 3TOT KOHKPETHBIN McTOpUYeckuli nepuog (1949—
1952 rr.) KuTait yeTko ciefoBasl JUHU, OIIpe/e-
sneHHOH LleHTpasbHBIM 610p0 KOMMYyHUCTHYECKOM
naptuu Kutas, koTopas cyliecTBoBajaa BO BpeMA
PEBOIOIIMOHHOM BOMHEI (1oce 1935 r.) 4714 yripas-
JIEHUS CTPaHOM B OCHOBHBIX perruonax. CTpaHa 6bl1a
paszesieHa Ha IIeCTb OCHOBHBIX aZIMUHHCTPAaTUBHBIX
paitoHoB: CeBepo-BocTounsiii, CeBepo-Kuratickuii,
Cesepo-3anazgusii, lOro-3anagusiii, 10xHO-1eH-
TpasIbHBIN U BocTouHO-KuTalickuii. DTH 1IecTh pe-
TMIOHOB OBUIM OZ[HOBPEMEHHO MECTHBIMU OpraHaMu
BJIACTU OTZEIBHOI'O YPOBHSA U NIpe/iCTaBUTEIbHBIMU
opraHamu CoBeta LleHTpaspHOTO HApOAHOTO IPABU-
TesbCcTBa'> M 06/1a1av ITUPOKUMY 3aKOHOZIATE b-
HBIMU ITOJIHOMOYHMAMU. OCHOBOM 3aKOHOJaTeIbHOMN
BjacTu Bosabuioro pervona ABnaAnncs BpemeHHaa
porpaMMmar», KoTopas CIy»Kuia BpeMeHHOH KOH-
cTutynueit, Tak 1 Obuive paBuiIa OpraHu3auu
KOMUTETOB HapOJHOTO0 IIpaBUTeIbCTBa bosbiioro
peruoHa, padpaboranusle ['0CyZapCTBEHHBIM COBe-
TOoM B 1949 1.

[MTocne 1953 r., xkorza 6bl1a CO3/laHa BEICOKOIIEH-
Tpanu3oBaHHaA 3aKOHOJaTe/lbHasdA cCucTeMa I1o Co-
BeTCKO MOZe Y, MeCTHBIE OpPraHbl BIaCcTH IOTePIN
TIOYTH BCIO CBOIO DKOHOMMWYECKyI0 aBTOHOMMIO, a
3aKOHOZAaTEeTbHAsA BIACTh, COOTBETCTBEHHO, ObLIa
cocpefioToueHa B LieHTpe. [Tocie ynpa3aHeHus LieH-
TPaJIbHBIM IIPaBUTENbCTBOM KPYITHBIX aIMUHUCTPA-
TUBHBIX palloHOB B 1954 I. MOJTHOMOYMA MECTHBIX
aBTOHOMUI NTPOJ0JDKAIN YMEHBIIAThCsA, YTO OTPa3u-
JIOCh Ha B3aMMOOTHOIIEHUAX MEX/Y LIeHTPaJIbHBIM U
MeCTHBIM ITpaBUTenbcTBaMu. HoBas KoHcTuTymua He
IIpeAiycMaTpUBasia paszeneHNs TOTHOMOYUN MeX Iy
LIeHTPaJIbHBIMU U MEeCTHBIMU I'OCYZlapCTBEHHBIMU
y4YpeXJeHUAMH, 1 MECTHbIE HapOZHbIE COOpaHUs Ha
BCEX YPOBHAX IPUHUMAJIU U U3/JaBaIl PEe30JIIOLIUY B
COOTBETCTBUH C TIOTHOMOYHMAMH, IIpeZyCMOTPEHHBI-

? 0buiee Ha3BaHWe toXHOM YacTu TaHbwaHsa B CuHbL3sAHE Bo BpeMeHa guHacTum LinH. B 3ToM paiioHe npoxusanu yi-

rypckue u y3bekckne Hapoabl.
0 TRIATERTY (R E SR

ZURERSERES) , Abnt: T EE SR R 19855 R,  553-27 10

[Bropoit u TpeTuit cbesabl : M3bpaHHbie MaTepuansl BTOPOro U TpeTbero cbesgos KoMMyHuctuyeckoin naptum Kutas.
MekuH : M3p-Bo obecTBeHHbIX Hayk KuTas, 1985. C. 3—271.

"ORRIETE, EIIEE/R:  (SIFFREANRICAE L)

(1949-1965) , TR, Lilg NRHEMAL19904E0%, 5522700

(@347 YxaHumH, Masikpapkyap. Kembpumkckan nctopus Kutanckoi HapogHoit Pecnybnuku (1949—1965) / nep. : Ban
Usanbnan [u gp.]. Waknxain : Wawnxaiickoe HapogHoe nagatenscteo, 1990. C. 22].
12 BbicWWIA UCNONHUTENbHBINA OpraH rocyaapcTBeHHoro ynpasnexms B Kutae 8 1949—1954 rr.
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MU 3aKOHOM, HO He MMeJIU ITpaBa 3aKOHOaTeTbHOM
UHUIMATUBBL.

TakuM 06pa3oM, 3aKOHO/IaTeIbHasA BlIacTh ObLIa
TIOYTH IOJIHOCTBIO COCpeIoTOYeHa B pyKax BhICIIIe-
r'o 3aKOoHOZaTesbHOTo opraHa. [To Mepe pa3BuTusa
COLIMAIUCTUYECKOU TPAKTUKU ITOCTETIeHHO BBISABIIA-
JINCh HeIOCTAaTKU 3TOU BBICOKOLIEHTPATN30BaHHON
MOJIUTUYECKOM crucTeMbl. Mao 11334yH oTMeTII 3Ty
mpobieMy: «B Tako#i cTpaHe, Kak Hallla, He06X0AUMO
3aIeicCTBOBaTh Kak I[eHTpaIbHble, TaK U MECTHBIE
UHULMATUBEL. MecTHBIM OpraHaM BJIacTH ClIefyeT
MpeZIoCTaBUTh 6OJIbIlle HE3aBUCUMOM BJIACTH, UTO-
6B OHU MOTJIM aKTUBHO BECTHU CBOIO /IeATETbHOCTD
TIpU YCJIOBUH KOHCOMUJALMHU eZJMHOTO PYKOBO/CTBA
[IeHTPaIbHOTO TIPABUTEILCTBA» >,

[To aToii mpuunHe LleHTpanbHBI KOMUTET TapTUU
HayaJ 3KCIIepUMeHTHPOBATh C lepeAayeii BjacTu
Ha MeCTHBIN YPOBeHb, HO BCe 3aKOHUYWIOCh TEM, UTO
LIeHTpaJbHOe NIPaBUTEIBCTBO BEPHYJIO cebe 3aKo-
HOZaTeJbHYIO BIacTh. [13-3a TeopeTHyecKoi Hespe-
JIOCTU pa3ziesieHusA OJTHOMOYHI MeCTHBIX 3aKOHO-
ZlaTeJIbHBIX OPTraHOB U OTCYTCTBUS IIPAKTUUECKOTO
OTIbITa, Ha KOTOPBIM MOXKHO OBLUTO OBI OTIEPETHCS, OT-
HOIIIeHUA MeX/Y LIeHTPaJIbHbIM IPaBUTEIHCTBOM U
MeCTHBIMU 3aKOHOZATebHBIMU OpraHamu B Kutae ¢
1950-x 70 koHIIa 1970-X IT. HAXOAWINUCH B CJIOKHOMN
cutyarnuu ',

PaccmaTpuBas 0cCOGEHHOCTH MECTHOTO 3aKOHO-
JatenbcTBa B KuTae B 3TOT Iepuo/, ¢ mpaKTUYeCcKOn
TOUYKU 3peHUsI, MOKHO YBU/IeThb, YTO, HECMOTPS Ha
ZIBa KOPOTKUX Nepuo/ia IeHTpaJIu30BaHHOH JelleH-
Tpaln3aluy, 3Ta AelleHTpaan3alys Bce elle B 0C-
HOBHOM JJOMUHHMpOBajia HaJl IeHTpaJiru30BaHHOM’
BJIACTBIO, a nocuaeaytomue Koucturynuu 1975 u
1978 rT. He ycTaHABIWBAIY YeTKUX I'PAHUI] MECTHOMN
3aKOHOZATEeIbHOU BIACTH.

3. 1979 2. — Hacmosee 8pems: OmM yeHmpanu3sd-
yuu x deyeHmpanusayul

Jo 1979 r. MmecTHOe 3aKOHOZaTeIbCTBO KuTas
XapaKTepU30BaJIOCh MOIYUHCTUTYIIMOHAIHU3AIIMEH,
YTO HE COOTBETCTBOBAJIO YPOBHIO 3KOHOMUYECKOTO
pasBuUTUA TOro BpeMeHU. 1978 roj o3HamMeHOBaJI-
cqa npoBezeHneM Tperbero wieHnyma LIK KITK 11-ro
CO3BbIBa, KOTOPBIN OIIpeiesII COBEPIIEHHO HOBOE
HampasJieHHe MTOJTUTUUYECKOT'0 ¥ SKOHOMUYECKOTO
pasBuTUsA Kutas u npaBoByIO KOHIIENIIUIO.

PykoBOZCTBySICh HOBBIMU U/IeAMU, BTOPAsi Ceccus
[TaToro BcekuTalicKOTO cCOOpaHUSI HapOAHBIX TIPe-

BEER (BERLEE)

craButesneii B 1979 r. vactuuHo usMmeHnwna Koneru-
Tynuio 1978 r. u npuHana OpraHu4eckuil 3aK0H 0O
MECTHBIX COOPaHMIX HAPOAHBIX IIPe/ICTaBUTENENH U
MECTHBIX HapOAHBIX IIPaBUTENIbCTBAX BCeX YPOBHEN
(zanee — OpraHu4yecKHil 3aKOH O MECTHBIX OpraHax
BiacTy). [IprHATHE 5TOTO KJII0YEBOr'0 3aKOHA I10-
3BOJIWJIO MECTHBIM BJIACTAM Ha ypOBHe IIPOBUHLIUHN
KuTas mpuHUMaTh ¥ 0OHApOZOBAaTh MECTHHIE HOP-
MaTHBHBIE aKThl. B pe3ynpTaTe BHeCEHU IOIIPaBOK
B KOHCTHTY1IMIO B MECTHBIX HAPOAHBIX COOPAHUAX HA
YPOBHe ye3/a U BEHIIIe TaKKe OBUIM CO3/IaHBI IIOCTO-
AHHBIE KOMUTETHI .

B TO >xe BpeMs pasinyHble GAKTOPHI, TAKHWE KaK
pa3BUTHE PHIHOYHOM DKOHOMUKU, YBEJINUUBaIO-
IIMics pa3pbiB B IPaBOBOU CUCTEME, AucHaniaHC B
peruoHaIbHOM Pa3BUTHU U aKTUBHOE BOILIOIIEHNE
TIOJIUTUKY PepOPM U OTKPBITOCTH, HOTPeOOBaIU BBE-
JleHUA CllellaJbHbIX 3aKOHOB JJIA peryJIupoBaHUA
MEeCTHOTO 3aKoHozaTenbcTBa. Hakonel], KoHCTHUTY-
1us 1982 r. obecieymia YeTKYIO MPaBOBYIO OCHOBY
ZJ11 MECTHOM 3aKOHOJaTeJbHOH BIaCTU: B CT. 3 TO-
BOPUTCA, UTO «CJIeZyeT IpUJep:KUBaThCA IIPUHITNIIA
NpeZiocTaBIeHUs ITOJTHOU PO MeCTHOM aBTOHOMUU
U MHUIIMATUBE 107, e JUHBIM PYKOBO/JCTBOM IIeH-
TpaJbHOI'O IPaBUTENbCTBA>.

CraTba 100 KorcTUTYIMM Takxke racut: «Hapos-
Hble COOpaHMsA IPOBUHIIMHA Y MyHULIUIIATUTETOB, He-
TI0CPe/ICTBEHHO IMOAYNHEHHBIX IIeHTpaJIbHOMY IIpa-
BUTEJIbCTBY, U UX TOCTOSTHHBIE KOMUTETEI MOT'YT, IIPH
YCJIOBHM, YTO OHU He IIpoTUBOpedaT KoHCTUTYIIIH,
3aKOHaM U aIMUHUCTPATHUBHBIM II0CTAaHOBIEHUAM,
[IPUHUMATh MECTHBIE IOCTAHOBJIEHN U COO0IATh
o Hux [TocTogHHOMY KOMUTeTy BcekuTaiickoro co-
OpaHUsA HAPOAHBIX IIPe/ICTaBUTENIel IS IIPOTOKOJIax.

HoBaa KoHcTuTynua pacmupseT MecTHBIE 3a-
KOHOZaTeNbHbIe IOJIHOMOYMUA B IBYX HallpaBlIeHU-
AX: BO-TIEPBBIX, OHA PacLIMpseT CyObeKT MECTHOU
3aKOHOZATeTbHOM BJIACTU OT HAPOAHBIX COOpaHUH
[IPOBMHINATBHOTO YPOBHA 10 TIOCTOAHHBIX KOMUTe-
TOB; BO-BTOPBIX, OHA paclIpsaeT 3aKOHOAaTelbHbIe
TIOJTHOMOYMUSA PEeTMOHaNbHBIX STHUYECKUX aBTOHO-
MU, ¥ STHUYECKHe aBTOHOMHBIE PaiioHBI UMEIOT
[IpaBO IPUHUMAaTh aBTOHOMHBIE HODMaTUBHBIE aKThI
U OT/le/IbHble HOpMaTHUBHBIE aKThl B COOTBETCTBUU C
TIOJINTUYECKUMHU, 5SKOHOMUYECKUMU U KyJIbTypHBIMHU
0COBGEHHOCTAMHU MECTHBIX STHMIECKUX TPy ®,

3HayeHHe HOBOU KOHCTUTYIINM AJI1 MEeCTHOT'O
3aKOHO/aTe/JbCTBA 3aK/II0YAETCA B TOM, YTO BIIEpBbIe

(55%) , kifg: NRHARFL, 19774ER, 25275-276 1 [Mao L3sgyH. N3bpanHblie npons-

BepeHuna Mao LzsayHa. T. 5. Wawxait : HapogHoe uspatenscteo, 1977. C. 275—276].
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CREEE—FEF RS R ALY » dbal: HEMSHEARFE199550, 28347-348T1 [CuHb Canban.

Benvkve Baccanbl — cnoxHas TeMa LeHTpaNibHO-MeCTHbIX oTHoweHun B Kutae. MekuH : N3p-Bo kntanckoro obuiectsa,

1995. C. 347—348].
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(R NRILAEZEEL CRAD ), 48N 18 AR A 20034Eh,  25341-34271 [Crosi YyHas. KoHcTu-

TyumnoHHas nctopus Kntaickon HapogHon Pecnybnuku. T. 2. ®yuxoy : PyusaHbckoe HapogHoe nagatensctso, 2003.

C. 341—342].
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OPUANYECKAA HAYKA BE3 IPAHUL|
AnMUHKCTPATUBHOE NPaBO

B KOHCTUTYITUOHHO hopMe ObLT YeTKO 3aKpeIUieH
06Ul TPUHIIMIT pa3zieIeHusa MOJTHOMOYUM U OT-
BETCTBEHHOCTU MEXY IIeHTPaJbHBIMU Y MECTHBIMU
roCyZapCTBEHHBIMHU OpraHaMU, a UMEHHO: CJIeI0Ba-
HUE TPUHIIUIY TIPeJ0CTaBIeHUA TOJTHOM CBOOOIBI
MECTHOM MHUITMAaTUBE T0/] €IUHBIM PYKOBOACTBOM
IIeHTPaJbHOTO TTPaBUTENbCTBA. JJaHHBIHN TIOAXO0], CO-
37a1 OUTIONMAPHBIN 3aKOHOAATEIbLHBIN OpraH 1eH-
TPaJbHOTO ¥ MECTHOTO TTPAaBUTENBCTBA U 3AJI0XKHI
KOHCTUTYITMOHHYIO OCHOBY /IS paszieJieHus 3aKOHO-
JaTeIbHOM BIAaCTU MEX/Y IIeHTPaJIbHBIM U MECTHBIM
MIpaBUTETHCTBAMU.

B 2000 r. 6611 06HAapPOAOBaH 3aKOH O 3aKOHO-
AatenbcTBe KHP, ocHOBHOI 3aK0OH rocyzapcTaa,
CIIelTualbHO PETYIUPYIOMINY U perlaMeHTUPYIO-
UM 3aKOHOZATENBHYIO JeATeTbHOCTb, KOTOPHIH
KOHKpeTusupoBaj chepy KOMIETEHIIUY MECTHOTO
3aKOHO/IAaTeIhCTBA, 3aKOHOAATEIbHBIE TPOIEAYPHI U
KOHTPOJIb 32 MECTHBIM 3aKOHOJJaTETHCTBOM CO CTO-
POHBI TIEHTPATBHOTO MTPAaBUTENbCTBA. DTO IIPUBEJIO
K 60Jiee YeTKOMY paszieIeHUI0 3aKOHOAaTETbHBIX
bYHKITNH MEXIY [EHTPaTbHBIM U MECTHBIM YPOBHS-
MM ¥ CBITPAJIO BXKHYIO POJIb B ITPEOAOIEHUN TIPOU3-
BOJILHOTO U CJIETIOTO pas/iesieHust 3aKOHOaTeNbHbBIX
TIOJTHOMOYHIH.

B 2015 r. B 3akoH 0 3akoHozaTebcTBe KHP 6butH
BHeCEHBI U3MeHEeHUs, Ha/IeJIIoNTe 3aKOHO/IaTe N b-
HBIMY TTOTHOMOYUSIMU MYHUIIUTIATUTETHI, CO3/[aH-
HBIE B paifoHax. DTo 03HavaeT, 4To Kurtaii BhIIIen
Ha COBEpIIIEHHO HOBHII 3TATl B TPaKTHKe MTepeiaun
MTOJTHOMOYMH MeCTHBIM opraHam BiacTu. CerofHs
MeCTHOe 3aKOHOZIaTeNhCcTBO B Kutae mprobpeso ¢pop-
MY JIECTHUIIBI, T.€. 3aKOHO/IaTeTbHbIe TTOTHOMOYHS
OCYIIECTBJISIOTCS CCTEMATHYECKH, HEPABHOMEDHO U
JIOKAJIM30BaHHO, C aKIIEHTOM Ha MECTHbIE PasInyusl.

ITpoaHa/IM3UPOBAB TEOPETUYECKOE U MPAKTUYE-
CKOe pa3BUTHe MECTHOTO 3aKOHO/IaTeIbCcTBa B KuTae,
MOJKHO BBISIBUTB ITPABUJIO, COTVIACHO KOTOPOMY MeCT-
HOe 3aKOHO/IaTeNbCTBO HAXOAUTCS IO/ Ty OOKUM
BJIUSHUEM TTOJUTUYECKON CUTyaIlu KOHKPETHOTO
HUCTOPUYECKOTO MTePHO/ia U ABJISETCS MPSIMbIM OTpa-
YKeHUEM MTOJTUTUYECKOTO U COMATbHOTO Pa3BUTHA.
I[To Mepe colraabHO-5KOHOMUYECKOTO Pa3BUTHUA U
M3MeHEHU KCTOPUYECKUX 0OCTOSTENbCTB OTHOIIIE-
HUS MEXY IIeHTPaTbHBIM IIPaBUTETbCTBOM U MECT-
HBIMU OpTaHaMU BJIACTH JOJIKHBI DBOJIOITMOHUPO-
BaTh ¥ Pa3BUBAThCSA B COOTBETCTBUU C PEATbHOCTHIO.

ITo Mepe mpozABIKeHUA KuTas 1mo myTu Mojiep-
HUM3alWU U Pa3BUTUI IIPABOBOTO TOCyZlapCTBa 3a-
KOHOZIaTeIbHbIE OTHOIIEHUA MEX/Y IIeHTPaTbHBIM
MpaBUTEIbCTBOM M MECTHBIMM OpTraHaMU BIACTU
TaKKe JODKHBI pacCMaTPUBATBCA C TOYKHU 3pEeHUA
BEpPXOBEHCTBA 3aKOHA, a 9TO TpebyeT, YTOOH! Teopus
U IpaKTUKa MECTHOTO 3aKOHOJaTeThCTBa TaK)Ke Cie-
ZOBaJY TI0 3TOMY TIyTH. CEeroZiHs TeOpUs MECTHOTO
3aKOHO/IaTeIhCTBA B KuTae Z0CTUT/IA 3peTOCTH Kak

"7 AR

C TOYKY 3pEHUs NOJUTUKY U JUPEeKTUB KoMMyHU-
cTUYecKol maptuu Kuras Ha IeHTpaIbHOM YPOBHE,
TaK U C TOYKY 3PEHUs YIIIyOJIEHHBIX UCCIe0BaHUN
TeOpeTUYeCKHX BOIIPOCOB 3aKOHOATEeNbCTBA yUe-
HBIMH, ¥ 3TO CBUZETEIbCTBYET O TOM, YTO KUTaHCKOe
3aKOHOZaTe/IbCTBO MET B HOI'Y CO BpeMeHeM.
OnHako ciefiyeT OTMETUTD, YTO B IPUHIIUIIE He-
BO3MOYKHO ZJOOUTHCS TIOJTHOY CUHXPOHU3AIUN MEXIY
Teopuel Y IPaKTUKOU, U Bcerga OyZieT CyIiecTBo-
BaTh JUCTAHIWA MeXY UesiMU U felicTBUAMU. Ha
¢dboHe IPU3BIBOB K BEPXOBEHCTBY 3aKOHA B MECTHOM
3aKOHOZATeIbCTBE MEeCTHEIE a/[MIHUCTPATUBHEIE
eAVHUIEL, Ha/leJIeHHbIe 3aKOHOaTeTbHBIMU II0THO-
MOYUAMH, He /10 KOHI]Aa IOHUMAIOT IyX BEpXOBEHCTBa
3aKOHA, U B 3aKOHOZATeTbHOHN MPAaKTUKE ITOCTOSTHHO
BO3HUKAIOT ITPOGJIEMBI TOTO WJIM MHOTO POJa, Ipe-
narcTeytonye 3¢ $eKTUBHOMY YIIPaBIeHUIO.

ITIpo6ieMbI B IPaKTHUKE MECTHOTO
3aKoHoJaTeabcTBa B Kurtae

C MOMeHTa Tiepe/layu 3aKOHOAATENbHOM BJIaCTH OT
IEHTPATBLHOTO IPABUTETbCTBA HAa MECTHBIN YPOBEHD
B Pa3BUTHUU MECTHOTO 3aKOHO/IATEhCTBA TOCTENEH-
HO BBIIBWINCH CJIEAYIOIIE 0COOEHHOCTH:

— aucbasalc B 5(KOHOMUYECKOM, TTOJTUTHUYECKOM
U KyJbTYPHOM PasBUTUU MEXIY Pa3TUIHBIMHU
MEeCTHOCTSMHU 13-3a AricOaiaHca B peTMOHATbHOM
Pa3BUTHH, YTO IIPUBEJIO K AucHamaHCy B 3aKOHO-
JaTeIbCTBE;

— BO3HUKHOBEHHE MPOTUBOPEYUIl UHTEPECOB
MEXXy MECTHBIMU U IIEHTPaIbHBIMU ITPaBUTEh-
CTBaMU;

— Yype3MepHas 3aBUCUMOCTh MECTHBIX 3aKOHO/Ia-
TeJIbHBIX OPTaHOB OT 3aKOHO/IATEThHBIX CPEZICTB,
YTO TIPUBEJIO K CKaUKy KOJIMYECTBAa MECTHBIX 3a-
KOHO/JaTeIbHBIX aKTOB.

PaccmaTpuBast 3TH 0COGEHHOCTH B KOHTEKCTE OT-
HOIIIEeHUS TIeHTPaTbHOTO IPAaBUTENHCTBA K MECTHOMY
3aKOHO/ATENbCTBY, MOXKHO TIPUMTH K BBIBOJY, UTO
371eCh TIPOABJIAIOTCA HEKOTOPBIE TITyOOKO YKOPEHUB-
1recs IpobyieMbl B MECTHOM 3aKOHO/IaTENbCTBE,
KOTOPBIE TIOCTOSTHHO WHTEPIIPETUPYIOTCS B KOHTEK-
CTe MTOCTPOEHUS PABOBOTO TOCYIAPCTBA U IPO/IBU-
YKeHUs IPUHITUIIA BEPXOBEHCTBA 3aKOHA B MECTHOM
yIIpaBJIeHUH .

1. Omcymcmsue npasuibHO20 NOHUMAHUA PYHK-
uuti mecmuotii 3akoHodamesnbHoll eaacmiu. B ocHOB-
HOM 3TO BhIpakaeTcs B popMairs3Me MECTHOTO 3a-
KOHOZIaTeIbCTBA U iy OIMPOBAHUY 3aKOHOAATETbHBIX
aKTOB. MecCTHBIE 3aKOHO/IaTeIbHbIE OPTaHbI C TPYAOM
yCBauBaIOT MPUHITUTI «<HETIPOTUBOPEYHS», U JIJIsI TOTO
YTOOBI TPEZIOTBPAaTUTh BO3HUKHOBEHUE CUTYaIIUH,
KOT/la TPUHATHIM aKT MOXKET MTPOTUBOPEUUTD BHITIIe-
CTOSAIIEMY 3aKOHY, OHM MPSIMO KOMUPYIOT B CBOEM

(o7 SRR EACHERE R BRI ), B (ARBIEST) 20054E 55731, %527-3011 [Xs Csomun. 0630p 1 nep-

CMeKTVUBbI MpoLecca 4eMoKpaTM3aLmMm MecTHOro 3akoHogartenscrsea // Uccnenosanme o BCHI. 2005. N¢ 7. C. 27—30].
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3aKOHO/IATENbCTBE BHILIECTOAIIMI 3aKOH WU PYTOe
MECTHOE 3aKOHOZIaTEILCTBO, YTO TIPUBOJIUT K CHUKE-
HUIO Ka4eCcTBa 3aKOHOTBOPYECTBA.

B 4acTHOCTH, MECTHOE 3aKOHOJATENbCTBO Ha
MPaKTHKe CIMIIKOM KOHCEPBATHBHO, EMy He XBAaTaeT
MHUIMATUBEI ¥ y HETO MPE/IB3ATOE TOHUMAHKeE TIPU-
pozibl ¥ GYHKIMI MECTHOTO 3aKOHOTBOpYecTBa'®. Ha
MPaKTHUKe BO MHOTMX PErMOHAaX 3aKOHOTBOPYECTBO
OTrpaHMYUBAETCA Y3KOU cPepOoil TPUHATHSA MECTHBIX
HCIIOTHUTEBHBIX HOPMATUBHBIX aKTOB B COOTBET-
CTBWH C IIEHTPaJbHBIM 3aKOHOIATEIbCTBOM, 8 MECT-
HbIE MCIIOJIHUTEIbHBI OPraHbl OTAAOT IPEATIOYTEHNE
I[IEHTPaTbHbIM aKTaM ¥ UTHOPUPYIOT MECTHBIE .

C ApYTO# CTOPOHBI, CYLIECTBYET GOMBIIOE KOJH-
9eCTBO Ay OJIMPYIOIIMX TPABOBBIX HOPM TI0 OJHOMY U
TOMY ’Ke BOIIPOCY, [IPY 5TOM MECTHOE 3aKOHOAATE b~
CTBO MOBTOPSAET HOPMATUBHBIE AKTHI, UMEIOIMMHU
BBICIIYIO IOPUAUYECKYIO CHITY, aIMUHUCTPATHBHbIE
NpaBUia U MECTHOE 3aKOHOZATENbCTBO TOTO XKe
YPOBHS KaK 110 Ha3BaHUIO, TAK U 10 CTPYKType. DTO
BecbMa PaclpoCTPaHEeHHOE ABJIEHNE B IeHCTBYIONEM
MEeCTHOM 3aKOHOAATeNbCTBe Kutas.

C TOYKY 3pEHMS PasrPaHUYEHUS 3aKOHOATEb-
HOM KOMIIETEHI[UM [IEHTPATbHOTO IPABUTENLCTBA U
MECTHBIX OPTaHOB BJIACTH MaCCOBOE Ay6JIUpOBaHUe
MECTHOTO 3aKOHO/ATENbCTBA PA3MBUIO TOTHOMO-
YHsT MECTHBIX 3aKOHOATE/IbHBIX OPTaHOB, TTPE/IYCMO-
TpeHHbIe 3aKOHOM O 3aKOHOZIATENbCTBE, YCYTyOUB
npo6JieMy TyTaHUIBI MeX/y TIOTHOMOYHSIMHU ITeH-
TPaJIbHBIX ¥ MECTHBIX OPTAaHOB. 38 HECKOJIBKO /IeCs-
THJIETHH, TTPONTEIINX C MOMEHTA Pa3BUTHSA MECTHON
3aKOHO/IaTEbHOM IPAKTUKK B KuTae, HEKOTOPbIE
TIpe/ICTaB/IeHNs, CIOKUBIINECS MO/ BIMAHUEM UCTO-
PUYECKUX, KYJIbTYPHBIX ¥ COIUANbHBIX GAKTOPOB,
DIyGOKO YKOPEHWIHCh U TIOCTETIEHHO CGOPMUPOBAIN
3aKOHO/ATEbHYIO TPAAULVIO. 3aKOH MPEeAyCMaTpH-
BaeT NPUHIIUIT «HEPOTUBOPEYHS», U OT TOTO, KaK
MHTEPIPETUPYETCS STOT IPUHIIUIL, 3aBUCHUT CTETIEHb
AKTUBHOCTU MECTHOTO 3aKOHOZIaTeIbCTBa. HermpoTu-
BOpEeYHe He 03HAYAET MOTHOTO COOTBETCTBUSA L[EH-
TPaJbHOMY 3aKOHOZATENBCTBY.

C TOYKM 3peHHs XapaKTePUCTUK, PyHKIUH U
cTaTyca MECTHOTO 3aKOHOAATEIbHOTO OpraHa, He-
POTHBOPEYME HE JI0JHKHO 03HAYATh, YTO MECTHOE
3aKOHOZATEJLCTBO HE MOXET PETYIUPOBATh BOIPOC,
KOTOPBI He TIpeAycMoTpeH KoHcTuTymei, 3akoHa-
MU WM aMUHUCTPATUBHBIMY IIPABUIAMH, B TIPO-
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THUBHOM CJTy4ae MeCTHOe 3aKOHOZATeNbCTBO He OyieT
o6saz1aTh JBOMHBIMY aTpUOyTaMy OAYNHEHVS U aB-
TOHOMUH U HE CMOXKET peIlaTh IPoOIeMbl, KOTOPBIE
He TIOJXOJSAT /IS pelIeHus IIeHTPaJIbHBIMHU OpraHaMuy
WIY He MOTYT OBbITh pellleHbl UMY B JaHHBII MOMEHT.

B KOHTEeKCTe TeKyIero pa3sutus Kuras MectHoe
3aKOHO/IATETbCTBO JOKHO aKTUBHO aZlallTUPOBATh-
s K TOTPeOHOCTAM pedpOPMBI U UTPATh AKTUBHYIO
POJIb B IIPOZBIKEHNH, PETYIMPOBAHUU U obecrieye-
HUU pedOopMEL. B coBpeMeHHOH 3aKOHOAaTeIbHON
npakTuke Kurtas 60IbIIMHCTBO 3aKOHOB, TIPUHATHIX
IeHTpaNbHOM BJIACThIO, XapaKTepusyeTcs 060011eH-
HBIMU Y€PTaMH, B OCHOBHOM ITPUMEHUMbIMU KO BCEM
HaceJIEHHBIM IIYHKTaM CTPaHbI, HO €/IBa JIU TOYHO
BIIMCBHIBAIOMIVMUCS B MECTHYIO ZI€ICTBUTENBHOCTb.
B TO )€ BpeMs IleHTpabHOE 3aKOHOJATENTBCTBO Ype3-
BBIYAHTHO OCTOPO’KHO, IIOCKOJIBKY IleHa P00 U OIIu-
OOK CJIMIIIKOM BEeJIMKA, II03TOMY 3aKOHOZATEeNTbCTBO
Hen30eXXHO OTCTaeT.

ITocsie BHECEHUS M3MeHEHMH B 3aKOH 0 3aKOHOZIa-
TEJILCTBE OOJIBIIIOE KOTUYECTBO MECTHBIX CYO'bEKTOB
ObUTY Ha/leJIeHbl 3aKOHO/ATeTbHBIMU ITOJTHOMOYHS-
MU, 9TO 0O'BACHAETCA HaMepeHreM L]|eHTpasbHOTrO
KOMHUTETAa apTUH UT'PATh COOTBETCTBYIOUIYIO POJIb
B MECTHOM 3aKOHO/IATEIbCTBE, MOOIPATh MECTHBIE
OpTaHbI BIACTH IPUHUMATh 3aKOHBI, YYUTHIBAIOIIVE
MeCTHBIE TIOTPEOHOCTHU. B yC/T0BUAX TaKo OOJIBIION
OTBETCTBEHHOCTH GOpPMaTUCTUYECKAS TEHAEHIINS
MECTHBIX 3aKOHOZaTeIbHBIX OPTaHOB O3HAYaeT
pacTpaTy 3aKOHOZATeTbHBIX PECYPCOB M OTCYTCTBUE
3aKOHOZATENbHBIX QYHKIWM, YTO CEPhE3HO IIpe-
MATCTBYET Pa3BUTUIO MECTHON 3aKOHOZATETHbHOMN
MIPaKTHKH.

2. Omcymcmaue NOHUMAHUSA 2PAHUL, 3aKOHOO0A-
menbHblX UHHOosayull. Ha BosHe pedpOpMBI OBUIO BBI-
JBUHYTO MIPEZJIOKEHNE O HOBOBBEZEHUAX B MECTHOM
3aKOHOJATENbCTBE. VIHHOBAIWY ABJIAIOTCA OJHUM U3
Ba)KHBIX KPUTEPUEB KayecTBa MECTHOTO 3aKOHO/A-
TEJIbCTBA.

LleHTpaJIbHOE IPABUTENIBCTBO HEOAHOKPATHO IO~
OLIPSUIO MHUITMATHBBI MECTHBIX 3aKOHOAATETbHBIX
OPTaHOB, U MECTHBIE COOpPaHUA HAPOAHBIX IIPeJ-
CTaBUTEJIEH MOTYT €ro aKTUBHO U3y4aTh, IPOSBIASL
HOBATOPCKUH IOAX0/ B paMKaX CBOUX 3aKOHO/A-
TEJIbHBIX TOJTHOMOYUIA, €CJTU 3TO CIIOCOOCTBYET YTIIy-
6:1eHMI0 peopM, CTUMYIMPOBAHUIO COIIHAIBHOM Jle-
ATENLHOCTH U YIYYIIEHUIO YCIOBUHN )KU3HU JIFofei”’.
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OPUANYECKAA HAYKA BE3 IPAHUL|
AnMUHKCTPATUBHOE NPaBO

Ha mpakTHuKe HEKOTOPbIE 3aKOHOAATENTbHBIE OP-
raHbl He TOHUMAIOT TPaHUIl MHHOBAITUM U MECTHBIX
0cobeHHOCTEH, B pe3y/IbTaTe Yero U/eH, MPUHIUTIBL
U cofiepykaHue 3aKOHO/IaTebCTBAa TPOTUBOPEYAT
BBIIIECTOSAIIIEMY 3aKOHY, & MECTHBIE 0COOEHHOCTH B
3aKOHO/IATETBCTBE MPEBHIIIAIOT Pa3yMHble MECTHHIE
MOTPeOGHOCTH. DTO ABMEHNE U3BECTHO B KUTAMCKOM
IOPUCTIPYAEHITNHY KaK «ZI060poKayecTBeHHAsA HEKOH-
CTUTYITMOHHOCTh». Ee Ha3hIBaIOT «I0OpOKAYECTBEH-
HO¥i», TOTOMY 4TO B GBICTPO MEHSIONEMCS OOIIECTBE
3aKOHO/J]aTeIbCTBO YaCcTO OhIBaeT He3PEIbIM U B He-
KOTOPOIi CTeNeH! SKCIIePUMEHTANbHBIM 1O CBOEH
TIPUpPOJIE.

[MosmuTrka pedopM M OTKPHITOCTH, a TAKIKE COITH-
aJbHOE pa3BUTHE ABJAIOTCA OecpelieZIeHTHBIMU CO-
OBITUSAMU, YTO AUKTYET HEOOXOAUMOCTD TOTO, YTOORI
WHCTUTYI[MOHAIbHbIE U3MeHeHUs B KuTae Ipoxozu-
JIY Yepes MpoIiece SKCIIEPUMEHTOB, KOTOPHIi TpebyeT
MTOCTOSTHHOTO M3y4YeHUsA KaK Ha IeHTPaJbHOM, TaK U
Ha MeCcTHOM ypoBHe. C 3TO TOUKH 3peHHs, MECTHOE
3aKOHOZATEIbCTBO MPU3BAHO COBEPIIIEHCTBOBATD
MIPaBOBYIO CUCTEMY, @ €70 HEKOHCTUTYITMOHHOCTD He
SABJIseTCA CyO'beKTUBHOM U 3T0HaMepPEHHOTA.

O/iHaKOo C TOYKY 3pEHUS TIOTUTOJOTUN U YHUTAP-
Hble, U peZlepaTUBHbIE TOCYIaPCTBA BHIIBUTAIOT T10-
JIOXKEHUE O TOM, YTO 3aKOHOZIaTeIbCTBO Ha MECTHOM
VPOBHe He Io/DKHA TPOTUBOPEYUTH 3aKOHOATEb-
CTBY Ha 60Jiee BEICOKOM WU IIEHTPaJbHOM YPOBHE.
DTO ToJI0XKEHME, TI0 CYTH, ABIAETCA OOIUM CTPEM-
JIeHUEeM K TTPaBOBOMY €ZIMHCTBY U IeHTPaTU3auu
BJIACTH B CTPaHax C pa3MyHbIMU pOopMaMu rocyaap-
CTBEHHOTO yCTpoiicTBa® .

CrnenoBaTenbHO, MECTHOE 3aKOHOAATENbCTBO,
KakuM ObI HOBaTOPCKUM OHO HM ObLIO, He JI0IKHO
MIPOTUBOPEYNTh KOHCTUTYITUY U BHICIIIEMY 3aKOHY.
OTo npeabABaAeT TpeboBaHU K TOHUMAaHUIO MECT-
HBIM 3aKOHOZIaTENbHBIM OPTaHOM I'paHUIl MHHOBA-
1uii. [IpoTuBopeurie KOHCTUTYIIMY U 3aKOHY C 6ojiee
BBICOKOM IOPUANYECKOM CIIOHN B 3aKOHOAATEIbHOM
MpaKTUKe JO/DKHO TIPeceKaThCs.

3. Omcymcmaue 518101l nped83simocmu 8 OMHO-
uweHuUU uHmMepecos Hapooda. JleMOKpaTHIeCKUe IeH-
HOCTHM — 3TO TEH/IEHI1A, Ha KOTOPYIO 063aTeThHO
ZIOJDKHO OPUEHTHUPOBATHCS MECTHOE 3aKOHOJaTe N b-
ctBO. OcylrecTBIeHre 3aKOHOAATEIbHOM BlIacTh
Ha MECTHOM YPOBHE TI03BOJIET GOIbIIEMY YUCTY
rpaKAaH MPUOBIIUTHCA K 3aKOHOJATENTbCTBY U 6OJIb-
IlTe y3HaTh O 3aKOHOZATENbHBIX BOTIPOCAX, KOTOPhIE
3aTparvBaloT UX HETIOCPEeICTBEHHBIE MHTEPECHI, UTO
3HAYUTENBHO TIOBHIIIAET CONUANBHYIO 3HAYNMOCTD U
TTOTY/IIPHOCTD M3/IaBaeMBIX 3aKOHOB.

B uzeanbHOM Mupe Takas GpopMa 3aKOHOAATEb-
CTBa MO3BOJIMIA OBI IEMOKPATUIECKUM I[€HHOCTAM
MPOSABUTBHCA 6oJiee HemmocpeacTBeHHO. OZHAKO pe-

aJbHOCTBb TaKOBA, YTO MECTHOE 3aKOHO/|aTelIbCTBO

KakK aTpuOyT IyOIMIHOM BIACTH OJDKHO YPAaBHO-

BEIIMBATh U UHTETPUPOBATh Pa3IUYHble UHTEPECHI.

«IIpouecc dpopMHpoBaHUA 3aKOHA — 3TO IIpoIiecc,

B KOTOPOM pasian4yHble HHTEPeCH! BRIpaXKatoTce, Ie-

peZaloTca ¥ MHTeTPUpPYIOTCA B 3aKOHOJATeIbHBIN

nporece»>?.

O6s3aHHOCTh MECTHBIX 3aKOHOJATENbHBIX OP-
TraHOB COCTOUT B TOM, YTOOBI cOaIaHCUPOBATh U
WHTErprpoOBaTh IIOTEHIINAIBHO IPOTUBOPEYHBEIE
WHTEPEeCH!, CAeP>KUBaTh HellpaBOMEepHbIe HHTEPeCH
U 3aIlIMIIaTh 3aKOHHBIE. B 3TOM Iporiecce MeCTHBIM
3aKOHOZATeIbHBIM OpraHaM TPYZHO IIPUEePKUBATh-
A IIeHHOCTHOM OpHeHTalluy Ha BIacTh 107, BAUAHU-
€M TpaJuIIMOHHOU [IPaBOBOH KY/IBTYPHL. [loaTOMY B
3aKOHO/IaTeIbCTBE YacTO OTJaeTcsA IPUOPUTET 3allu-
Te MHTEPECOB OTPAHNYEHHOT0 KpyTa JIUI] B yiiepo
3aKOHHBIM IIpaBaM U 0OIIeCTBEHHBIM NHTEpecaM
APYTHX IPYII, 0COGEHHO rpakJaH.

HenocTraTouHOoe BHMMaHUe K IIpaBaM U UHTepe-
caM HapoZia B MECTHOM 3aKOHOZATe/JIbCTBEe OTpaXKa-
€TCsA B YeThIpeX OCHOBHBIX aclleKTax:

— BO-TIEPBBIX, 3aKOHOJATeIbHAasA BIacTh MECTHBIX
coOpaHMil HAPOJHHBIX TIPe/CTAaBUTENIEN peaTnsy-
eTcsl He B IIOJTHOM Mepe;

— BO-BTOPBIX, 3aKOHO/,ATEIbHOMY IIPOIIeCcCy IIPUCY-
I aBTOPUTAPU3M U 3aKPHITOCTE;

— B-TpeTbUX, 3aKOHO/aTebHOE IT0JIe He OPUEHTH-
pOBaHO Ha JIIoZiell 1 He OTBedaeT peaJbHbIM I10-
TpeOHOCTAM HapoJa;

— B-YeTBepTHIX, 3aKOHOJaTeIbHbIe [T0JI0)KeHN HO-
CAT MaKPOCKONIMYeCKUI XxapakTep U He Bceraa
HaTpaB/IeHBl Ha obecrieyeHrie HHTEPEeCOB Hapo/a.
MecTHbIe cOOpaHMS HAPOAHBIX IIPECTaBUTENEN

KaK OpTaHbl 00IIeCTBEHHOTO MHEHUS He Y4aCTBY-

10T B IPUHATHUY OOJIBIINHCTBA 3aKOHOAATETBHBIX

aKTOB, a MeCTHasA 3aKOHOJaTe/bHasA BAaCTh [IOYTU

BCerzia OCyIIeCTBAACTCA MECTHBIMU TOCTOSHHBIMU

xomutetamu BCHII. HanmpumMep, B mpoBUHIIUY X511-

ayH134aH ¢ 2000 r. 3aKkoHOoZaTe/IbHBIM OPIaHOM Ha

YPOBHE IPOBUHIMH OBLIIO IPUHATO 259 MECTHBIX

3aKOHOB U ITIOCTaHOBJIEHU, 13 KOTOPBIX TOIBKO TPU

OBLTM IIPUHATH HAPOAHBIMU COOPAHUSAMH, YTO HE

IpeZicTaBIAeTcsa cOaTaHCUPOBAaHHOM MOZEIbIO, CII0-

coOCTByIOIIEH peasn3any HapOAHOM! IeMOKPATHH.

Yo KacaeTca 3aKOHOAaTeIbHBIX IIPOLeAYP, TO
y4JacTyie o0IIeCTBEHHOCTH B 3aKOHO/ATEIbCTBE HU-
KOIZla He ObLIO peaJM30BaHO Ha MpaKTuke. Huskas
MIPO3PaYyHOCTh KaHAJIOB 0OPaTHO CBA3M A1 c60-
pa 3aMedaHHu! 110 3aKOHOIIPOEKTaM B OIIpe/ieieH-
HOM CTeNeHU CHU3WIA MHUIIMATUBY y4acTHs 001e-
CTBEHHOCTHU B 3aKOHOTBOPUYECKOH AeATeIbHOCTH.
MecTHOe 3aKOHO/,AaTeTbCTBO B OCHOBHOM CJIelyeT
3a LeHTPaJbHBIM WIN OJHA IPOBUHIINSA IPUHUMAET

CHROHI S AR Y, dbat: dbat k2 A 200046/, 551071 [Baw /iunun. ®epepanusm u MUpOBOi
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3aKOH, KOTOPBII OTBEYAET TOTPEOHOCTAM MECTHOTO
9KOHOMMYECKOT'O pa3BUTHA, B TO BpeMA KaK Jpyrue
pPEeryuoHbl He N3y4aloT peaIbHyI0 CUTYyalluio B CBOel
TIPOBUHIIVU U CJIETIO KONIUPYIOT aKThl, B pe3y/IbTaTe
Yero 4acTh 3aKOHOB OCTAIOTCS OECIIONE3HBIMH.

Yro ke KacaeTca cofepKaHuA 3aKOHOB, TO MeCT-
Hble 3aKOHO/|aTeJIbHbIe OPTaHbl He BCeria UMeroT
HEeoOX0ANMYI0 MHGOPMAIIHIO O COCTOSTHUY PeabHBIX
ZieJl, 9TO IIPUBOAUT K IPUHATHIO IPAaBOBBIX HOPM,
OTOPBAHHBIX OT PEAJbHBIX NIPaB U 0053aHHOCTEHN
rpaxziaH.

Bo3MoxkHbIe pelleHus IpobieM
MECTHOT'O 3aKOHO/AaTeIbCTBA

3aKOHOTBOPYECTBO U yIIpaBieHUe — 3TO /IBa OCHOB-
HBIX phIYara, CiocoGCTBYIONTHX TOCTPOEHUIO TIPaBO-
BOT'O TOCYZapCTBa, OHU B3aUMHO 00OYC/IOBJIEHHI U TIe-
peceKaroTcs APYT ¢ ApyroM. LleHTpasbHbIe i MECTHBIE
3aKOHO/aTeIbHBIE OPTaHbI Y3Ke JaBHO CTAIKUBAIOT-
s ¢ HETIPOCTOH Mpo6IeMoii BEpXOBEHCTBA 3aKOHA.
C ApyTo#i CTOPOHBI, HETPepLIBHOE PAa3BUTHE 001Ie-
CTBa MPHUBEJO K TpaHchopMalvu eUHOTO TOAX0a
K TOCy/IJapCTBEHHOMY YIIPaBJI€HUIO B KOMIUTEKCHBIH,
MIpY 3TOM BEPXOBEHCTBO 3aKOHA CTaJ0 OCHOBHBIM
crroco60oM yTIpaB/ieHVs COBpEMEHHBIM TOCYAaPCTBOM.

B cooTBeTCTBUMU C 3TOM JIOTUKOU CO3/]laHUE MO-
ZleJiv, B KOTOPO# 3aKOHOAATENbCTBO U YIIPaBIeHUE
JOTIOJHAIOT APYT ApPyTa, CTaJl0 OCHOBHBIM TIpe/[-
JIOXKEHUEM /11 3aKOHO/IaTeIbHBIX OPTaHOB, a T0-
BBINIIEHME KavyecTBa MECTHOTO 3aKOHO/aTeIbCTBA
U obeclieyeHrie BEpXOBEHCTBA 3aKOHA B MECTHOM
yTIpaBIeHUH TaK)Ke CTaI0 OCHOBHOM I1€/ThI0 MECTHOM
3aKOHOZATENbHOM ZiesTeTbHOCTH. [IpecTaBaAeTcs
OTITUMATLHBIM IPUMEHEHNE CIEYIONINX pelleHnH
CYIECTBYIOMMX MTPobieM:

1. IIpusHaHue coomeemcmayiowell PUOUUECKOTL
cuwnwbt 3akora. CyThb 9TOTO TMYTH 3aKII0YaeTcsa B pac-
CMOTPEHUH COOTHOIIEHUS MEXy 3aKOHOM U BJa-
cThi0. HeocmmopuMbiM GpaKTOM ABJISETCA TO, YTO CHJIA
3aKOHa 3aKJII0YaeTCs B MOAAeP)KKe BaacTy. ToT dpakT,
YTO 3aKOH CBSI3aH C BIACThIO, CAMO 0 cebe ABsIeTCA
elle OJ[HUM aclleKTOM KOHCTaTalluy BepXOBEHCTBA
3aKoHa. Bo3HUKaeT mapaZioKC: 3aKOH JI0JDKeH TOJI-
ZePKUBaTbCA BJIACTHIO, a BJIACTh J0JDKHA CIEPIKU-
BaTbCsA 3aKOHOM, TIPU 3TOM CJIe[yeT OCO3HATh, YTO
KOHEYHBIM ITyHKTOM BJIACTH B TPaBOBOM TOCyapCTBe
SIB/ISIETCS TIOPSIOK M YTO COXpaHEHUE U TOAAepIKaHue
TTOPAZIKA ABJISIETCSA OCHOBHOM 11€/ThIO CYIIECTBOBAHUS
BJIACTU. DTO TAK)Ke OTBEYAET Ha BOIIPOC O HEOOXO/H-
MOCTH CYIIIeCTBOBaHUS MECTHOM 3aKOHOJaTeTbHOM
BJIACTH C ZIOKTPUHATBHOM TOYKU 3PEHUA.

B FRIEMEEg . CHAHERLE)

OzHOM U3 1ie/ieil MECTHOTO YIIpaBieHUs 00s13a-
TEeJHHO ZI0/DKEH OBITh COLMATbHBIN MOPSA/OK, a 3a-
KOHOTBOPYECTBO fABJIsAeTcs Hanbosee 3pPpeKTHBHBIM
CPeJCTBOM JIOCTIIKEHUS 3TOH Iesu. [Tocte Toro, Kak
I[EHTPaJIbHOE IIPABUTEIBCTBO MIPEJOCTABIIO MECT-
HBIM OpTaHaM 3aKOHOZATENbHYIO BIACTh, MECTHAS
3aKOHOTBOpPYECKAas IPaKTHUKa HeM30eXKHO pa3BU-
BaJIach B ZIBYX HAIPABIEHUAX, OAHO U3 KOTOPBIX —
pacIivpeHye, BKIIOYas PaCIIMPeHNEe MECTHBIX 3aKO0-
HOZIaTeIbHBIX ITIOJTHOMOYHH, a IPYyroe — MHHOBALIUU
MECTHOTO 3aKOHOZATEbCTBA U1 00eCIIeYeHUS KI3-
HEeCIOCOOHOCTY SKOHOMUYECKOT'0 pa3BuTHs. U pax-
TOP, ONIpeJeaonUi 06a HapaBIeHUA, JIEXKUT B
IIpeZiesiax OCyLIeCTBIIEHNS 3aKOHOAATeTbHOM! BJIacTH
3aKOHOZATeNbHBIM opraHoM. Ecii HacTauBaTh Ha
WICIIOIb30BAHUY BJIACTH JJIS IOCTKEHUS FOCIO/CTBA
Y BJIACTH U1l yZIOBJIETBOPEHUS OTPAC/IEBBIX MHTEPE-
COB, TO TPYZHO Pean30BaTh IIPUHIIAI BEPXOBEHCTBA
3aKOHAa MECTHOH 3aKOHOZATETbHOH BIACThIO.

CyOBeKTHBHO 3aKOHOJATENbHAA BIACTh JODKHA
M3MepATHCA 3aKOHOAATETbHBIMY OTPEOHOCTAMU U
COOTBETCTBYIOLIM 00Pa30M COYeTaTh ITAHUPOBA-
HUe ¥ IPUHATHE HOPMaTUBHBIX TPABOBBIX aKTOB. [10-
TPeOHOCTH B 3aKOHOZATEbHOM YPETYTUPOBAaHUHT —
3TO 0O'BEKTUBHASA MOTPEOHOCTD B perylaMeHTaluu
B OTBET Ha pa3BUTHE OOIIECTBEHHBIX OTHOIIEHUH
IV BOBHUKHOBEHHE COL[MAIbHBIX ITPOOJIEM, a TaKKe
HeOOXOAVMOCTH YJIy4IIeHUs MEXaHU3MOB ypery/Iu-
pOBaHUA KOHIUKTOB UHTEPECOB™,

3akoHOZaTeIbHble TEHZEHIIUY U COBPEMEHHBIE
TpebOBaHU, a TAKXKe IIEHHOCTH ¥ IPUOPUTETHI TaK-
K€ MOTYT OBITB JBIKYITUM GaKTOPOM IIPU MTOATO-
TOBKe U IPUHATHH 3aKOHOB. Ec/i 3aKkoHOZaTebHBIN
OpraH HaXOAUTCSA 0/ BIUSHUEM CBOEro CTpeMIIe-
HUSA K BJIACTH WIY BHENTHUX GAKTOPOB, TAKUX KaK
KPYIHbIE O0IIIeCTBEHHBIE COOBITHA U Ype3BbIYalHbIE
CUTYyalllH, U UTHOPUPYET peabHble HIOTPEOHOCTH
MEeCTHOTO 3aKOHOZIATeIbCTBA, CJIENIO IPUHUMAS 3a-
KOHBI WU CJIelyeT UHBIM HETaTUBHBIM TEHEHIIUAM,
TO 3aKOHO/IATETBCTBO BBINZIET 32 Pa3yMHBIE MIPE/IEIb
Y OCJIaOUT JKeTaeMblil 3aKOHOAATENbHBIH 3P dEKT.

KoMIeTeHIMH U TIOJTHOMOYUS MECTHBIX 3aKOHO-
ZlaTeTbHBIX OPTaHOB BCe ellle HYXX/AI0TCs B IPaBoO-
BOM pEeTYJIMPOBAHUH IIeHTPAJIbHBIMY 3aKoHaMu. Ha
HOPMAaTHBHOM YPOBHE B YHUTApPHOM I'OCYZapCTBe
HEBO3MOXXHO IIPOBECTH OYEHb YeTKOE ¥ KOHKPETHOE
pasziesieHue MeX/y LIeHTPaJIbHBIMU M MECTHBIMU 3a-
KOHO/IATeTbHBIMU ITOJTHOMOYUAMHU B I0PUIUIECKOM
TEKCTe, ¥ TAKOe OXKHUJaHUe HEPEATUCTUYHO; MOXXHO
TOJIBKO I10JIaraThCsl Ha BCIIOMOTATENIbHYIO CUCTEMY
KOHTPOJISI 3aKOHO/IaTEbHBIX TOJTHOMOYMI™*,

B KuTae KOHTPOJIBHBIM MEXaHU3MOM MECTHOH
3aKOHOZATETHHOM BIACTH SABJISAETCA CUCTEMA «IT0-

(L%, dbst: PER RSB EAE1998F /K, £5193-19471 [CospemeHHoe kuTail-

cKoe 3akoHogaTenscTeo / peq. : o Jaoxysit. T. 1. MekuH : M3paTenbcTBo AeMokpaTUyeckoi npaBosoi cuctemsl Kutag,

1998. C. 193—194].

% UYxaH f0enuH. PasrpaHnyerune 3akoHopaTenbHbix nosHoMmounin 8 KHP: Teopus u npaktuka // CoBpemerHoe npago. 2020.
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Jlau¥ U pacCCMOTPeHUs». MeCTHbIe BJIacTH MpUziep-
KUBAIOTCA MPUHIUIA «J0JKEH UMETh, OJKEH
paccMaTpUBaTh U JODKEH HUCIPABIATH OUTUOKU»
[IPU TT0Zja¥e U PAaCCMOTPEHUH, YCHINBAIOT IPOBEPKY
cofepykaHus MECTHOT'O HOPMAaTHUBHOTO aKTa U COBEp-
IIEHCTBYIOT IPOLEeAYPHI IOZAa4YH U PACCMOTPEHUA,
9TOOBI 3G HEKTUBHO MOAAEPIKUBATDH €MHCTBO Mpa-
BOBOI CUCTEMEBI U pelIaTh PO6JIeMbl IIPOTUBOPEYHS
MECTHBIX 3aKOHOB BBIIIECTOAIINM 3aKOHaM. JIjs
3bbeKTUBHOTO MOAIep)KaHUA eJUHCTBA IPAaBOBOM
CHICTEMBI U pelIeHus pobJeM, CyIleCcTBYIONNX Ha
MIpaKTHUKe, IPAaBUTEIbCTBO JODKHO YCUIUTD pabo-
Ty IO IEPECMOTPY COZePKaHUS MECTHBIX 3aKOHOB
U perIaMeHTUPOBATh MPOIIeLyPhl OCYIIECTBIEHU
[EPECMOTPa.

2. I'panuya mexncdy 3akoHoM U cgob0doti. B mpa-
BOBOM rocyzapcTBe cBoboza GaKTHIeCKU BIAETCA
BOIIPOCOM O01IIeCTBA ¥ IMYHOCTH, OJTHOTO €JUHCTBA
obIecTBa 1 HE3aBUCUMOM CBOOO/IBI IMYHOCTH, Pas-
BUTHSA OOIECTBA U COBEPIIEHCTBOBAHUSA INYHOCTH,
IIPOTIOPIIMOHAIBHOTO COOTHOIIEHUS MEX/Y COL[HAIIb-
HOM BJIACTBHIO U TIPABaMU JIMYHOCTH .

Peaynu3anus NpUHIMIIA BEPXOBEHCTBA 3aKOHA
TpeOyeT HaJU4us rapaHTUi obecriedyeHus CBOOODL.
Eciu 3aKOHOZATENBCTBO CIUIIKOM CUJIBHO OTPaHU-
YUT CBOOOZY, BOSHUKHET IIPABOBOM IMaTePHATIU3M.
Bormpoc, HaZi KOTOPHIM CJIEAYET 3aLyMaThCs 3aKOHO-
ZaTeNbHOM BIACTH, 3aKJII0YAeTCsA B TOM, IPU KaKUX
06CTOATENBCTBAX MOXKHO HaJJIeXXalluM 06pa3omM
YCTaHOBUTH MEPY U Npezesl cBOO0Ab. YeM mupe
KpPYT CBOOOJ, IPeZI0CTaBIsAEMbIX TPAXKJaHaM, TEM
TeCHee CBA3U MEX/y JUYHOCTHIO U OOIIECTBOM, a
TaKXKe MeX/Jy rpakZaHaMU U rocyapCTBOM, 4TO
ABJIETCA TeHEHIMel 00IeCTBEHHOTO Pa3BUTHS.

OueBuziHasA mpobieMa B CyIIeCTBYIOIIEH mpak-
THKEe MECTHOT'O 3aKOHO/aTeIbCTBA 3aK/II0YaeTCs B
TOM, YTO 3aKOHOZIATEeIbHbIM OPTaH Y€TKO IOHUMAeT
CBOIO 3aKOHOZATENbHYI0 QYHKIMIO, HO HE TOHUMaeT
ZMOJDKHBIM 00pa3oM GyHKI[UIO 3aK0Ha. 3aKOHOa-
TeJbHAsA BIACTh UTHOPUPYET MECTHYIO TPAAUIIU-
OHHYIO KY/IBTYPY, OOBIYau U MPAKTUKY, YpE3MEPHO
naeanu3upyeT GyHKIHIO 3aKOHA, IoJ1aras, 4To Bce
po6JIeMBI, BO3HUKAIOIIE B MECTHOM YIIPaBI€HUH,
MOTYT OBITH PEIIEHBI C TOMOIIBI0 IPUHATHS 3aKO-
Ha. MecTHOe 3aKOHOZIATEeIbCTBO UMEET CBOMCTBO
MMOAYMHATD pa3jUYHble IEHHOCTHU JeMOKpPaTUHU
L[EHTPAIUCTCKUM IrOCYAapCTBEHHBIM IIeJIIM, TAKUM
KaK yCTaB ¥ 9KOHOMUYECKUI POCT, YTO IIPUBOJUT
K ZlerpaZjaliiy IpaBoBOTr0 roCcyZapcTBa B IPOCTYIO
MIPaBOBYIO CUCTEMY U HEIOCPEACTBEHHO IIPUBO-
JUT K TOMY, YTO OIIpe/ieJIeHHbIE TPYIIITBI TPaK/JaH
CTQHOBATCSA HOCUTENIMH PENPECCUBHBIX HOPM,
MTOPOXX/IEHHBIX MECTHBIM 3aKOHOZATENbCTBOM. 3a-

® ENE, R

KOHOZaTeabHadA BIACTh JO/KHA U3MEHUTD CBOIO
KOHIIENIINIO U COOTHECTH CBOM HaMepeHUs C MHTe-
pecaMu rpakiaH, TIIaTeJIbHO U3y4aTh, Kakue 3a-
KOHEI IeiCTBUTENIHHO HY>XKHEI IpaXXZaHaM, a KaKue
OHHU OTBEpraior.

YenoBek UMeeT COLlMaNbHYIO IPUPOAY, U 3Ta
coljMajibHasA NIpUpoJa onpezessaeT, YTO YelOBeK
JIOJDKEH CTPEMUTHCSA K 00beKTUBHOM cB0oboAE. DTO
TpebyeT, YTOObI 3aKOHBI, IPUHUMaeMble 3aKOHO/a-
TeJbHOU BIaCThIO, YUUTHIBAIU 3Ty IPUPOAY. B cBeTe
UCTOPHUYECKOTO ONBITA U COBPEMEHHBIX TeH/ZIeH-
uuit nyTh KuTas K BepXOBEHCTBY IIpaBa JOJIKEH
OBITH COCPEZIOTOYEH HA UCIIOIb30BAHUU UCKOHHO
KUTaNCKUX PECypcoB, a TakXe TpaAuIuil U peaanit
KUTalCKOU IPaBOBOM Ky/IbTYpHl. XOTA IIeHTpaIbHOe
IIPaBUTENIBCTBO XX/ET OT MeCTHOTO 3aKOHO/aTe/b-
CTBa U3MEHEHUH, OHO OTHIOAb He KOHCEPBAaTHUBHO,
BO3HUKHOBEHUE U yCUJIeHNe 3aKOHOTBOpUYeCcTBa
SIBJISIETCS JINIIb OZHUM U3 UHCTUTYIIIOHATBHBIX U3-
MeHeHUH, 00yCIOBIEHHBIX TlepeMeHaMH B COLIUAITb-
HOM >KU3HU, 0COOEHHO B 5KOHOMUYECKOM obpase
HKUZHA.

TUMUIHBIMY IPUMEPAMHU ABJIAIOTCA MeCTHBIE 3a-
KOHBI ITOCIeJTHUX JIeT, Kacaloluecs IIMBUIN30BaH-
HOT0 NTOBe/IeHUA, TPaJULIMIOHHOI'O CeMeHHOr0 BOC-
MUTaHUA ¥ 6paKa, KOTOpPbIe CHJIBHO OTPaHUYNBAIOT
00BEKTUBHBIE CBOOOZBI IPAXK/AH, HE MTOMYYaOT X
0700peHMs U He COOTBETCTBYIOT COBPEMEHHBIM TEH-
JeHIINAM 5KOHOMMYeCcKoro pa3BuTua Kuras, ABndoT-
€l TUIIMYHBIM HETaTUBHBIM IPUMEPOM HeIllpaBUIb-
HOTO BOCIIPUATHS TOHATHUH «3aKOH» U «CBOOOJa».

3. Obecneuerue bananca mexcdy npasamit u 0bs-
3anHHocmamu. LleHTpaibHblE K MEeCTHBIE OpraHbl Bila-
CTH B KOHEYHOM CYeTe HaXO/SATCA Ha CIykbe y Ha-
poza, ¥ T0O3TOMY 3aKOHOTBOPUYECTBO JJOJIKHO NMETh
LIeJIbIO 3aIIUTY IIPaB YeIO0BeKa.

[Tpu Takol orudyeckoii B3auUMOCBA3U CIeAyeT
YYUTHIBATH HOBYIO IIEPCIIEKTUBY 3aIUThI IPaKJaH-
CKUX IIpaB B KayecTBe OpUeHTHpa AJI1 MeCTHOTI'O 3a-
KOHOZaTeabCcTBa. MecTHOe 3aKOHOAATe/NIbCTBO He
MOXKeT pacCMaTpUBaTh TOIbKO TaKKe BOIIPOCHL, KaK
pacrmpe/iesieHre II0JTHOMOYMH, peryJIipoBaHue IIpo-
LeAyp, HaIu4yue HazA3opa U T.A. MHorue BONpock
AKOOBI KaCAIOTCSA BJIACTHBIX OTHOIIEHUH MEX/Y IIeH-
TPaJIbHBIMU ¥ MEeCTHBIMHU OpraHaMU BIacTH, HO Ha
caMoM JieJie. 110 CyTH, ABJIAITCA BOIIPOCAMU 3allu-
THI FPAXXAAHCKUX IIPaB. Bompoc, KOTOPBIH JOIKHEI
paccMoTpeTh MeCTHBIE 3aKOHO/laTeIbHbIe OpraHhl,
3aKJII0YaeTcs B TOM, Kak Oosee 3hdEKTUBHO 3a1u-
THUTb OCHOBHBIE TIPaBa TPak/iaH C IOMOIIbIO boJee
Pa3yMHOM CUCTeMBI, U 3TO 3P PEKTUBHEBIHA CITOCOO
IIOCTPOEHMA IPaBOBOI0 rocyZlapcTBa. B KoHIle koH-
1IOB, 3alllUTa IIpaB rpakAaH ABAAETCA KJII0YeBbIM

GEIBRY , AR TTPEIRTE R F R 20144E M, 55130-134 T [Ban XKaHbbo, YaH JisotoaHs.

O BepxoBeHcTBe 3akoHa. — [yinnHb: M3a-so MyaHcnckoro negarornyeckoro yHueepcuteta. 2014. C. 130—134].
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CHIEE. AT RAFS) , XFIERE, LEZBERIE1994%K, §515-200T [[yrmac K. Hopr.

NHCTUTYTBI, UHCTUTYUMOHASbHBIE U3MEHEHWSA U SKOHOMMYecKkas addexkTnaHocTs / nep. : Jlio LWoyux. Wanxai : Wax-

XaNCKNM KHUXHbIA Mara3uH «CaHbnaHb», 1994. C. 15—20].
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acreKToM MIPUHITHAIIA BEPXOBEHCTRA MpaBa B II060M
KOHTeKcTe? .

Ba)kHO OTMETUTh, YTO OAHUM U3 OCHOBHBIX
27IEMEHTOB HOPMaTUBHOM CTPYKTYPHI IIpaBa TaKKe
SIBJIAIOTCS 06513aTeNCTBA, U YTO BCE BOIIPOCHI, Kaca-
olIMecs MpaBa, BpalllatoTcs BOKPYT MpaB v 06s3aH-
HOCTel, a crmoco6, KOTOPHIM TIpaBa U 0053aHHOCTU
perIaMeHTUPYIOTCS, BJISIETCA OAHOM U3 GopM, B KO-
TOPHIX peausyeTcs MPUHIIUI BEPXOBEHCTBA MpaBa.

3aKOHO/IATEBCTBO JOIKHO OBITh CBA3AHO C I€H-
HOCTHO# OCHOBO# TIpaB U ZIOJDKHO OTpaXkaTh OpUEH-
THPOBaHHBIIN Ha JIIO/Iel MOAX0/ K BEPXOBEHCTBY IIpa-
Ba OT GOPMBI /IO COlepKaHU, a TAK)Ke OTPAHUIUBATh
MIPOM3BOJI TIPaB Uepe3 omnpesie/ieHre U PETYIHPOBaHHE
006513aTeIbCTB. 3aKOH, KOTOPHIH TONBKO TIPeA0CTaBIA-
€T MpaBa TeM, KTO MO/TIaZIaeT Mo/ ero AeHCcTBUE, HO
He OTOBapUBaeT 0053aHHOCTH, KOTOPhIE OHU JTOJIK-
HBI B3ITh Ha ce6s1, HeM36e)XKHO TPUBEJIET K yIleMIIe-
HUIO UHTEPECOB PYTOH TPYIIIIHI IO, KOTOPhIE
TaKKe TIOAAJat0T MO/ JeHCTBHE STOTO 3aKOHA. JTO
OTHOCHUTCS KaK K HOpMaM, PETyIUPYIOIIUM OCYIIeCT-
BJIEHIE TOCYJapCTBEHHO BlIaCTH, TaK U K HOpMaM,
PETYTUPYIONTUM TIOBe/IEHNE OTeNbHbIX JIUII.

YMmeHblieHre 06543aTeIbCTB BEJET K CMEIeHUT0
IIeHHOCTelH, KOTOphIe pas/esIgioT paBa 1 06s3aH-
HOCTH, YTO IIPUBOJUT K HECTIPaBETMBOMY 3aKOHO-
JaTeJbHOMY PeryJMpOBaHUIo U ArchaIaHCy B COLU-
aJbHBIX OTHOIIIEHUAX. B COBpeMeHHOM TpaBOBOM
rocyZlapcTBe pas3pbiB MeXIy ITpaBaMu U 00s3aHHO-
CTSMH, OTPaXEHHBIMU B HOPMAaTHUBHBIX aKTaxX, HEU3-
6€eKHO ABJIAETCS TPU3HAKOM perpecca MoJUTUIeCKUX
Y IPAaBOBBIX OTHOIIEHUH. /i JO/HKHOTO TTIOHUMAaHUA
CYIIIECTBYIOINIUX MPobieM He0OXOAMMBI TTpaBOBas
rPaMOTHOCTD 3aKOHOZaTe e, CIPaBeITUBOCTD U
6ecrprUCTPACTHOCTh MPU MPUHATUY 3aKOHOB, a Tak-
)Ke peann3aliia 3aKOHOAaTeTbHOTO MexaHu3Ma.

3aKJ/JIouYeHue

KuTall Kak cTpaHa ¢ COI[UaIMCTUYECKON MPaBOBOM
CHUCTeMOH TIOJIOKWI B OCHOBY CBO€i TpaBOBOU cu-
CTEeMbI MAaPKCHCTCKO-IEHMHCKOE MUPOBO33PEHHE, CO-
[JIACHO KOTOPOMY peabHOM OCHOBOH O6IIeCTBEHHO-
IO CTPOS ABNAOTCA BCE SKOHOMUYECKHUE U COLUANTb-
HbI€E YCJIOBUSA KU3HU IAHHOTO 061iecTBa”, TIpaBoBoit
MOPAZIOK HEU3GEXKHO CIIeZlyeT ToM e cxeme. [IpaBo

2 (kA )

LLlaHxaiickoe M3naTenscTo croeapeit, 1984. C. 6051 ; 755 T 4w:

He CyIl[eCTByeT CaMOCTOATENbHO, OHO ABJIAETCA OT-
pa’keHHeM 3KOHOMUYECKO 6a3bl U HEOTbeMIEMOM
YacThIO IPOM3BOJCTBEHHBIX OTHOIIeHUH. [TomuTrka
pedopM 1 OTKPHITOCTH, IPOBO3IVIAIIEHHAS B KOHIIE
1970-x rr., moTpeboBaja OT CTpaHbI CTaTh MEPBO-
IIPOXOZLIeM B 5KOHOMUKE U OZHOBpEMEeHHO IIpuBesa
K pa3BUTHIO TEOPUHU U IPaKTHUKU KUTAWCKOTO 3aK0-
HOZaTeNbCTBa.

C oTolt TOYKM 3peHUsA, OCHOBOM JJIs1 CO3JaHUS U
“3MeHeHHA MeCTHOT'0 3aKOHOJaTeIbHOT0 IIopsAJKa B
KuTae cTano pasBuTHe 3KOHOMUKU. FIMEHHO B 3TOH
CBA3HU LIeHTpaJIbHOE [IPaBUTEIbCTBO JIeeTrupoBaIo
3aKOHO/IaTeIbHbIe IOJTHOMOYNA MEeCTHBIM OpraHaM
BJIaCTH B OOJIBIINX MacIITabax, XapaKTep MpeMeTOB
MEeCTHOT'O 3aKOHOZATeIbCTBA TOCTEIIEHHO U3MEHWICA
B CTOPOHY MECTHBIX UHTEPEeCOB, a IPUHITUI MEeCTHOT'O
3aKOHOZATENbCTBA ObLT OTZE/IEH OT €r0 IIePBOHAYAIb-
HOH IIeHHOCTHOU OpUeHTAlU! U GYHKIMOHATBHOU
OpUeHTalluH, YTO He TOJIbKO IIPUBEJIO K MTOSABIEHUI0
MeCTHOI'0 MPOTEeKIIMOHW3Ma B MECTHOM 3aKOHOZa-
TeJbCTBE, HO U IPUBEJIO K MOABIEHNI0 HOPM, IIPO-
THUBOpEYAIUX 3aKOHY O0JIbIIel FOPUANIECKOH CHITBIL.

ODTO IIpUBEJIO He TONbKO K IIOABIEHNUIO MECTHOTO
IIPOTEKIIMOHKW3Ma B MECTHOM 3aKOHOJaTeIbCTBE, HO
Y K BOBHUKHOBEHHUIO TPO6IeM Ha MPAKTUKE, TAKUX
KaK IIPOTHUBOpeYHre MeCTHOTO 3aKOHO/aTeIbCTBa
BBIIIECTOAIIEMY 3aKOHY, Ype3MepHOe yBlIedeHHe
MEeCTHBIMU 0COOEHHOCTSIMU U OTCYTCTBUE OPUEHTH-
POBaHHOCTH Ha MHTepecH! Jo/ell. HakomieHue aTux
mpo6JieM B TeUeHHe JIUTETHHOTO IEPHOo/a HaTIps-
My¥0 BuseT Ha 3G eKTUBHOCTD YIIPABIeHHUS.

C TOuKM 3peHHs 3aKOHOZaTeJbCTBA U YIIPaB-
JIEHU, C pa3BUTHEM OOIIecTBa rocylapCTBEHHOE
U collajbHOe yIpasieHue B KuTae npetepnesno
3HAUYWTeJIbHbIEe U3MEHEHHUA U B I1eJIOM IIePeXOAUT
OT yIIpaBjeHUA 10/, PYKOBOZCTBOM IIPaBUTEIbCTBA
K KOMIUIEKCHOMY YIIPaBJIEHHIO, C GOIBITUM COLIH-
aJbHBIM COTPYZHUYECTBOM U MECTHBIMHU OpraHaMu
BJIACTH B KaueCcTBe OCHOBHOT'O OpraHa yIpaBleHHU.
OTO WITIOCTPUPYeT 3HaYMMOCThb 3aKOHOTBOPYECTBA
Ha MeCTHOM ypoBHe. FIMeHHO COBepIIEHCTBYA MeCT-
HOe 3aKOHOZAaTeIbCTBO U fiesiasd ero KaueCTBEHHBIM,
COOTBETCTBYIOIIUM HallOHAJbHBIM U MECTHBIM
HWHTepecaM U OTBEYAIOIUM HOTPEOHOCTIM JIFOZEH,
MeCTHOe yIIpaBjeHNe MOXeT JAeCTBUTEIbHO J0-
CTUYb JOJDKHOTO YPOBHA 00eclieueHusI IPUHIINIIA
BEpPXOBEHCTBA 3aKOHa.

(BETRRO LR R AL 19844 i), 5560511 [HOpuamnuecknii cnosapek. Mcnp. u gon. usa. Wakxai :

Chramieim gy AR N R R 19855E /L, 5

636-63771 [Hosbi opuanyecknii cnosaps / pef. : Liso Bai. LauHans : LLlaHbayHckoe HapoaHoe n3gatenscteo, 1985.

C. 636—6371.
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Teopus cpaBHUTENbLHOrO npaga. [yiaH : Nyituxoyckoe HapofHoe nafatenscteo, 1992. C. 511—513].
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Tpu Belnu fealoT HALUIO BEIUKON U 6J1ar0ZIeHCTBYIOIIEH
IUIOZOPOJHAS II0YBA, JeATeIbHasA IPOMBIIUIEHHOCTD
1 JIETKOCTh IIepeBIKEHNS JIIOZiel U TOBAPOB.

Pacta servanda sunt®.

L. g Poccuu yrpaBieHUe MUTPAlIMOHHBIMU IIPO-
LileccaMu IpeACTaBiAeT Ype3BbIYaliHO aKTyaabHY0 U
CJIOXKHYIO KOMILIEKCHYI0 ITpobsieMy. [To Macmrabam
MUTpauy u3-3a pybexxa Poccusi mepBeHCTBYET B
mupe BMecte ¢ CIIA.

cA HaZiexK /bl Ha NIpeofoieHHe JeMorpagpuieckoro
kpusuca. C Apyroii CTOpOHBI, BEIPHCOBEIBAETCSA
OIaCHOCTb 3THOKOH(}ECCUOHATBbHOI'O «pa3MbIBa»
obIecTBa HapacTalleil MUrpanuei, BO3HUKaeT
yrpo3a TeppUTOPUAIBHOM 11eIOCTHOCTHU U CyBepe-

BiausHue MHUTpally HA )KU3Hb HALIETro o61ue-
CTBa MHOI‘OOGPaBHO 1 HeoZHO3HAa4YHO. OHa OKa3bl-
BaeT BO3/elCTBUE Ha OKOHOMMUYECKYIO, ITIOJINTUYE-
CKYIO M COLIMaJIbHYIO CTOPOHBI, Ha HEE BO3J/IararT-

HuTeTy Poccun.

Hab6:rofaeTcs MOIIHBIN IPUTOK SMUTPAHTOB U3
lleHTpanbHOU A3un — Jiofiel, CyIleCTBEHHO OTIN-
YaIOUIUXCS MEHTAJIUTETOM OT OOJIbIIIEH YacTh Ha-

' Yactb | cM.: HevesuH []. K. HesakoHHas MuUrpaLus HaceneHus: npudnHbl v yciosus // FOpugudeckas Hayka B Kutae u
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OPUANYECKAA HAYKA BE3 IPAHUL|
AnMUHKCTPATUBHOE NPaBO

cesnenus Poccuu. M36BITOYHAS MUTPAITUA CO3/IAeT
YIPO3y MEXATHUYECKUX KOHQIMKTOB. Bo3pacTaet
OIIaCHOCTH COBepIIeHNs NIPeCTYIUIEHNI Ha ITIoUBe
HallMOHAJIBbHOM HETEepIIUMOCTH.

B MupoBoM Maciitabe pocT MUTPAIUH CBSA3bIBa-
0T ¢ T06ATEHBIMU SKOHOMUYECKUMU TIPOIECCAMH.
B poccuiickux yCIOBUSAX MUTPAIUS TaKXKe CBsI3aHa
C DKOHOMUKOU Hallleil cTpaHbI U ee coceZielt, HO He ¢
MIPOIIeCCOM SKOHOMUYECKOH I7I06aIusaimu, MoJep-
HHU3alel, THHOBAalMOHHBIM Pa3BUTHEM, a C «IIPO-
OYKCOBBIBAaHUEM» TP TTEPEXO/IE OT SKCTEHCUBHOM
K MHTEHCUBHOU popMe 3xoHOMUKU. MaccoBast MU-
rpanus HeKBaJIupUIIMPOBAHHBIX PabOTHUKOB TIO-
3BOJISIET HAM yZepKUBAaThCsA Ha IUIaBY IIPU ChIpbeBOM
5KOHOMUKE.

B Kon1jenuuu rocyZiapcTBeHHOM MUTPallUOHHON
noauTuku Poccuiickoii desepanuy Ha mepuoz 10
2025 roga oTMe4eHbl HECOOTBETCTBUE XapaKTepa
MUTPAIUH TOTPEGHOCTIM SKOHOMUYECKOTO, COITH-
aJbHOTO U ieMorpadpuuecKoro pa3BUTHs 00IIeCcTBa,
npeobsiaflaHe B MUTPAITUOHHBIX TOTOKAX BPEMEH-
HBIX MTHOCTPAHHBIX PAOOTHUKOB C HU3KUM YPOBHEM
obpasoBanus u mpodeccroHaTbHO- KBATUGUITHPO-
BaHHOU IOATOTOBKU. [Ipy 5TOM yCUINBaeTCss IPUTOK
MUTPaHTOB U3 rocyzapcTs LleHTpanbHOI A3UM CO
c1abopa3BUTOIN SKOHOMHUKOM 1 COKpaIaeTcst IPUTOK
MUTPAHTOB C 3alIaIHOTO HamnpasieHUus — u3 bena-
pycu, MosiZioBB U YKpauHbl, HacejJleHle KOTOPHIX
oby1aziaeT OTHOCUTENBHO 60JIee BBICOKOH Ipodeccu-
OHAJIbHO-KBATUPHUIIMPOBAHHOM MOATOTOBKOM. JKu-
TeJIV 3TUX TOCYAAPCTB BCe 6OJbIlle OPUEHTUPYIOTCSA
B TPYZOBOM MUTpallU Ha cTpaHbl EBpomneiickoro
Coro3a.

B KOHLIENIIUY MUTPALMOHHOM MOTUTHKKA® He 3a-
OCTpsieTCsI BHUMaHe Ha HeraTUBHBIX ITOCeICTBUAX
Murpauuu. V3 Bcex HeraTUBHBIX COLIMAIbHBIX ABJIE-
HUIM, COMPOBOXKAAIOMMNX MeXAYHapOJHYI0 MUT'Pa-
uuio, B KoHIenum BeiZiesisgeTcs He3aKOHHass MUTpa-
1IUs ¥ CTaBUTCA 3aladya 60pwOHI ¢ Heil. B CTpaTeruu
HalMoHAILHOM 6e3omacHocT Poccuiickoii ®esepa-
uuu 10 2020 roga HeKOHTpoIWpyeMas U He3aKOHHAasA
MUTpanus o603HavYaeTcs Kak yrpo3a HalloHab-
HOU 6€30TacHOCTH. YTpo3a HallMOHAJIbHOU 6e30-
MMaCHOCTH, UCXOAAIIAsA OT He3aKOHHOW MUTpalluy, B
3HAQUUTEJbHOU CTelleHU CBsI3aHa C MIPeCTYITHOCThIO
He3aKOHHBIX MUTPAHTOB.

OueBUIHO, YTO MTpobIEMa MUTPAIIUU BBHIXOJUT
3a paMKU IIPaBOBOTO PeryJUPOBaHUA TOIbKO OZHO-
r'o rocyZapcTBa — OHA HOCUT TPaHCHAMOHAIbHBIN
Xapakxrep.

Y4aeT TpaAUIUi, ICUXOJOTUU U KYIbTYPhI Hapo-
ZI0B, TYMaHU3M B OTHOIIIEHUU COOTEUYEeCTBEHHUKOB

TpebyIOT OT 3aKOHO/IaTeel pa3HbIX CTpaH pery-
JINPOBATh BOIIPOCHI MUTPALIU COODIIA, MCXOAS U3
UHTEPEeCOB BCeX U KaXKJOI'0 KOHKPETHOT'0 YeJIoBeKa
BHe 3aBUCUMOCTHU OT ero HallnuoHa/lIbHOCTU. [ToaTOMy
HCII0Ib30BaHKE MeXX/IyHapOAHOTI'O OIIbITa TPaBOBOT'O
peryJnpoBaHus MUTPAIIMOHHBIX IIPOIIECCOB CTPaH
C Pa3JIMYHBIMY MPAaBOBBIMU CUCTEMAMMU U TPAJHU-
nuAMY 6yzeT 0coObeHHO TT0JIe3HO /IJisI COBEPIIIEeH-
CTBOBaHUSA POCCUMUCKOTO MUT'PALIMOHHOI'O 3aKOHO-
JlaTebCTBRA.

MexczocydapcmeeHHast MU2payus 3aTpoHyJIa CTpa-
HBI B pa3/IMYHOM cTelleHU. B HEKOTOPHIX CTpaHax
VMMUTPAHTBI ¥ CETO/IHS COCTABJISIOT 3HAYUTENBHYIO
YacTb TPYAOCTIOCOOHOTO HaCETEHUA U €T0 e3KEerOIHO-
r'o MpUpocTa.

Kak nmpaBuiio, MexxAyHapozHas TpyZoBas MU-
rpaiys BO3HUKAET IPU HAJIMYUY 3HAYUTETHHOTO
KOHTpACTa B YPOBHIX SKOHOMUYECKOT'0 Pa3BUTHUS U
TeMIIaX eCTeCTBEHHOTO IIPUPOCTa CTPaH, MpUHUMA-
IOIIMX U OTAAIONINX pabouyto crty. [ToaToMy reo-
rpadpuvecKUMU ITeHTPaMy UMMUTPALINH SIBJISIOTCS
Haubojiee SKOHOMUYECKH Pa3BUThHIE CTPAHBI, TAKKe
kak CIIIA, Kanaza, ABcTpasvis, GOMbITUHCTBO 3ama-
HOEBPOIIeNCKUX CTPaH, a TakKe CTPaHbl, I7le B CBA-
34 ¢ 6YPHBIM SKOHOMUYECKUM POCTOM B pe3yJIbTaTe
BBICOKUX /IOXOZIOB OT MTPoJiaku HedpTH, HabIr0aeTcs
MaccoBas UMMHTpanusa paboueii cuibl (BaxpeiiH,
Katap, CayzoBckas ApaBus, O6berHeHHbIe Apab-
CKUe DMUPATHI).

XoTs caMo sIBlIeHNe MUTPAIUHU CyleCTByeT OUeHb
ZlaBHO, OHO JIMIIB B ITOCIeHee BpeMs CTajIo paccMa-
TPUBATHCA KaK BaXKHEHTIas mpobieMa BHyTpEHHEH 1
MEeXYHAPOJHOM MOTUTUKY, OCOOEHHO B Pa3BUTHIX
cTpaHax, r7ie Bce 6osiee 3aMeTeH TPUTOK HEe3aKOH-
HBIX UMMUTpaHTOB. CTpeMyieHHe MOJIyIUTh pabo-
Ty TOJIKaeT I'pakJaH pa3BUBAIOIIMXCS F'OCYIapCTB
Ha caMble U30IpPEeHHbIE CITOCOOBI TPOHUKHOBEHUA
B GoraThie cTpaHbl. OZIHAKO AaXke YCIIEITHOe TPeo-
ZloJIeHVie TpaHull He JaeT rapaHTUIo Ha MoJydeHue
paboyero mecra.

HesakoHnHaa ummuzpayus, Kak 1 MUTpalus B
11eJIOM, OKa3bIBaeT Ha Pa3BUTHIE OOIIECTBA HEO/HO-
3HauHoe Bo3/elicTBUe. [IpreM UMMUTPAHTOB, JaXe
HE3aKOHHBIX, IPUHOCUT HEMAJIYIO BHITOY SKOHOMMU-
KaM pas3BUTHIX CTPaH. BOCITOMHAA HEXBAaTKy paboyeit
CWIBI, 0COGEHHO B MIepUO/bI leMoTpadUIecKuX cria-
[IOB ¥ YCWJIEHUS CTPYKTYPHBIX AUCIIPOTIOPIINI Ha
PBIHKE TPYZa, BBICTYTIASA TIPOU3BOAUTENAMU U IIOTPE-
OUTETAMU HAITMOHAIBHOM TPOAYKIIUYA, UMMUTPAHTHI
B KaKOM-TO Mepe CIIOCOOCTBYIOT PEeIeHUI0 SKOHO-
MHWYECKUX 3a/1a4, CTOSIINX TIepesl TPUHUMAIUMHU
0b1IeCTBaAMHU.

® CM.: KoHBeHLMs NpOTUB TpaHCHALIMOHANLHOI OpraH130BaHHOM NpecTynHocTu (NpuHsaTa B . Hblo-Mopke 15.11.2000 Pe-
30Mtoumeit 55/25 Ha 62-oM nneHapHoM 3acenaHuu 55-i ceccum MenepanbHoit Accambnen O0H) (¢ uam. ot 15.11.2000) //
CrMC «lapaHT» ; KoHBeHumsa MexpayHapoLHOW opraHn3aLummn Tpyaa 0THOCUTENIbHO NPUHYAUTENbHOMO Unu obsizaTenbHoro
Tpyna Ne 29 1930 r. ; EBponeiickas KOHBEHLWSA O NPABOBOM CTaTyce TPYAALWMUXCA — MUTPaHToB (NpuHaTa 24.11.1977) ;
KoHuenums rocygapcTBeHHoM MUrpaumoHHoit nonutuku Poccuitckonn Qepepauun Ha nepuog go 2025 roga (yTe. MNpe-

3ugeHTom PO 13.06.2012) // CTIC «TapaHT».
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[TpuMeHeHHe AeeBoro HU3KOKBaIUuGUIMpO-
BaHHOTO TPyZa He3aKOHHBIX UMMHUTPAHTOB CTaJIO
BaKHBIM $aKkTopoM PyHKIIMOHUPOBAHUSA PsAZia OTpac-
JIeH, TAKUX KaK CelTbCKOE X03AHMCTBO, 06BIBatOIast
TIPOMBIIIVIEHHOCTD, CTPOUTENLCTBO. be3 ncnoab3o-
BaHUA TPyZAa He3aKOHHBIX UMMUTPAaHTOB MHOTHE
MIPOM3BO/ICTBA [TEPEMECTIIINCH OBI, HAIPUMED, U3
CIIIA 3a ux IIpesessl.

IIpednpuHumamensckas 0esmenabHOCMs UMMU-
2paHmoe — TaK Ha3bIBaeMBbIl STHUYECKUI OU3HEC,
JlaXKe «4epHBIN» U «Cephlii», — BHOCUT BKJIa/ B pac-
IIMpeHYE TPOU3BOZACTBA U CO3/IaHKe PabOYUX MECT.
OpHako He3aKOHHAsA UMMUTpalya JeaeT SKOHOMUKY
6oJsiee OPUEHTHPOBAHHOHN HA YCIIYTU U TPYZLOUHTEH-
CUBHO, 1 HaBepHsAKa 3aMe/JIAeT [IPoliecC MexaHu3a-
MY, 0COOEHHO B CeIbCKOM X03fMCTBe U B cdepe Ite-
pepabOTKH ero NpOAYKIMY. VIHEIMH CIOBaMU, TIPHIMe-
HeHMe TpyZa He3aKOHHBIX UMMUT'PaHTOB HeraTHBHO
B/IMSIET HA MOZEPHU3ALIIO ¥ KOHKYPEHTOCIIOCOOHOCTD
oTpaciyeii, B KOTOPBIX OH IINPOKO UCIIOMb3YeTCA.

He meHee IpOoTUBOPEYMBLIN XapaKTep UMEIOT U
COLIMaJIbHO-3KOHOMUYECKHe ITOCIe/ICTBUA HE3aKOH-
Holl muepayuu. C OZHOW CTOPOHBI, HE3aKOHHBIE M-
MUT'PAHTHI, TOTOBBIE PabOTaTh Ha JTIOOBIX YCIOBHUAX,
TIOZAPBIBAIOT COIIMAIbHbBIE FTapaHTHY, 3aBO€BaHHbIE
MECTHBIMU TPY>KeHHUKaMU (MUHUMAaJIbHbIN ypOBEHb
3apabOTHO IUTaThl, MAaKCUMaIbHASA TPOOIKUTEIb-
HOCTb pabodero AH: u p.). C APYTroii CTOPOHBI, M-
MUTPAHTEHI, 32 UCKII0UYEHNEM BBICOKOKBAIUUILINPO-
BaHHBIX CIIEI[UAIICTOB, HE CIOCOOCTBYIOT JOTIOTHU-
TEeJIbHOM 6e3paboTHIle Cpeii KOPEHHOTO HaCeIeHUs.
Hanpotus, c yueToM UX BKJIaZia B pa3BUTHE SKOHOMHU-
KU OHU, BO3MOXKHO, COXPAHSIOT U CO3/Ial0T OOJIbIlIe
paboyux MecT, Y4eM 3aHUMAIOT.

KpomMme Toro, 3anoHAA BaKkaHCUU Ha HeIIPeCTIDK-
HBIX, TSDKEJIBIX 1 MOHOTOHHBIX paboTax, He MOJb-
3YIOIIUXCA CIIPOCOM Y MECTHBIX XXUTesnel (Ipexzje
BCETO B CTPOUTENBCTBE U cdepe yCIyr), Helerassl
00'BEKTUBHO COAEUCTBYIOT YIYYIIEHUIO COIVAIb-
HO-CTaTyCHOH CTPYKTYPHI 3aHATOCTH HaIJMOHATIbHBIX
KaZpoB. B pa3BuTeix cTpanax Espornsl 1 Asuy, B CIIA
u Kanaze mpobsiemMa HejleraJbHOM 3aHATOCTH UMMU-
rPaHTOB 3aHMMaeT CyIlleCTBeHHOe MeCTO, eC/Ik He B
HaI[MOHAJIBHOM MacIuTabe, TO Ha ypOBHE OTAENbHBIX
oTpacsieit u pernoHoB*.

B To ke BpemMsa He3akOHHaA UMMUI'PAIUA OT-
HUMAaeT Y pa3BUTHIX CTPaH HeMaJible pUHAHCOBEIE
cpescTBa. Tak, exxerofjHble pacxoJbl aMepHUKaHCKOTO
rocyzapcra, 06yciIoBIeHHble He3aKOHHOU UMMHU-
rpanyen, JOCTUTaloT 4 MJIPA J0J/UIapOB, U3 KOTOPBIX
3 MJIpA HaNpaBJIAIOTCS HA MIKOJIBHOE 00y4eHue JeTei
UMMUTPaAHTOB, 0,5 MJIpA — Ha poYue CollaabHbIe
YCIIYTH, B IepBYI0 ouepeab MeJULIMHCKYE, a OCTasIb-
HOe — Ha coJeprkaHue 3a/lep>KaHHbIX [T07] CTpaXkeH,
JeTOPTaIMIO ¥ IOTPaHUYHBIM KOHTPOb.

He3akoHHas MUrpaLus Hacenexms: onbiT 3apyBexHbix cTpan (act II)

He3akoHHbIE UMMUTPaAHThI 06J1a/Ia10T OCTYIIOM K
rocyZlapcTBEHHOMU crcTeMe HEKOTOPBIX COIIMaTIbHBIX
VCIIYT, IpUYeM Jaxke TOrZa, KOTZla 3TO He 3aKpeIuieHO
odpurmanpHo. Hanpumep, B AMOHUYN HeleraJbHbIE
pabourie MOTYT PacCYUTHIBATH HAa KOMIIEHCAITUIO TTPU
HEeCYaCTHBIX cay4dasx. XoTa popmaibHO becriaTHbIe
MeAUIIUHCKYE YCIYTU He JODKHBI IPeZoCTaBIAThCS
TaKUM UMMUTPAHTaM, Ha IPaKTUKe MUIOCepAre
cuibHee 3akoHa. Okosio 60 % uHOCTpaHIleB, obpa-
IIAIOIITUXCS B ATIOHCKHUE GONTBHUIIBI, HE UMEIOT Me/IH-
IIMHCKUX CTPAaXOBOK, TeM He MeHee B GOJIbITUHCTBE
CJIy4aeB UM OKa3bIBAIOT ITIOMOIIb.

[ neTeil He3aKOHHBIX UMMUTPAHTOB, POAUB-
muxcs B CHIA (¥, cOOTBETCTBEHHO, SABISIOUIUXCS
rpaklaHaMU 3TOM CTpaHbl), Jake IpeJyCMOTPEHbI
crienranbHble TIOCOOUSA, BhlJaBaeMble MaTOUMYIIIAM
CEMBbSM, POIOBOJIbCTBEHHBIE TATIOHBI, OEeCIIaTHBIE
MeJUIMHCKAas TIOMOIITh U IITKOJIbHOEe 06pa3oBaHuUe.
XoTs B HAIlMOHAIBLHOM MaciiiTabe He3aKOHHbIE M-
MWTPaHTHI, He TpeTeHyIole HY Ha 06pa3oBaHue,
HU Ha MTeHCUOHHOE obeclieueHrie, BO3MOXHO, ZlaKe
CTIIOCOOBCTBYIOT OTIpe/ieIeHHOM SKOHOMUU COITHATh-
HBIX PacxXoZIoB 10 CPaBHEHUIO C KOPeHHBIM HaceJjle-
HHEeM, B palloHaX UX COCPeJOTOUYEeHUA Ha MeCTHhIE
GIOMKETHI JIOXKUTCA cCepbe3Hoe OpeMs.

Hampuwmep, B KanudopHUYU HE3aKOHHO MPOXKU-
Balollllie MHOCTPAHIIBI CO3/aI0T JOTIOTHUTETbHYIO
Harpy3Ky Ha KaXXyI0 CEMbI0 KOPEHHBIX HaJIOTO-
IUIATEJbIIUKOB B pasMmepe 1 ThIC. ZJ0J/UIapOB B T'OZ,.
Pacxogpl mrTara, cB3aHHbIE C HeJleraJbHONM MUTpa-
uuei, coctaBwiu B 1995—1996 rr. 3,6 mipz mosi-
JlapoB (mipaBja, U3 3Toit cymmbl 0,8 MJIpZ AO/UIapOB
TIOCTYTIMJIO U Ka3HY B KauecTBe HaJOT'0B U IPOYUX
cOOpOB OT caMUX HeJleraNbHbIX UMMUTPAHTOB). Tak,
HavaJbHOe U cpefiHee obpa3oBaHue JieTeil Helerab-
HBIX UMMUTPaHTOB (355 Thic., wiu 6,5 % Bcex yueHU-
KOB Ir'OCY/JapCTBEHHBIX IITKOJI, GUHAHCUPOBABIITHUXCS
MEeCTHBIMY OpraHaMU BJacTH) 06XOAMIOCH HAIOTO-
IIaTeabIuKaM B 1,7 MJIpZ ZI0/UIapoB, MeJUIIHCKIE
ycayru — B 1,8 muipz fosiapoB. Tonbko B 1993 1.
GecrutaTHas MeIUITMHCKAsA TOMOIIb OblIa OKa3aHa
6osee uem 300 ThIC. THOCTPAHIIEB, HE UMEIOIITHX /0~
KyMeHTOB. B wacTHOCTH, B oKpyre CaHTa-bBapbapa,
coryiacHoO uccaeAoBaHuio 1993 ., kaxKable TATHIE
pOZbl, oILIauMBaBIINeCs 0 crucTeMe MeaAuKaH,
OBUTY TIPUHATHI Y HeJIeralbHbIX UMMUTPaHTOK. Kpo-
Me TOT'0, 3HaYUTeJbHas YacTh CPEeZCTB, BhlAesse-
MBIX Ha MTPOrpaMMBblI /i 6€37I0MHBIX, afipecyeTcs
OIATh-TaKU HeJleraJbHBIM UMMUIPaHTaM. B Toii ke
Canra-bapbape 40 % oburaresneit IpUIOTOB I 6e3-
ZIOMHBIX — HeZlaBHIe UMMUTPAHTHI U3 MeKCHUKU.

He3akoHHBIE UMMUT'PAHTHI M3 Pa3BUBAIOIIUXCS
CTpaH, He TIpoIIee HeoOX0AUMOT0 MEeAUITMHCKO-
r'0 OCMOTPa, MOTYT IIPeZACTaB/IATh OIIACHOCTb /IS ca-
HUTaPHO-3IHU/IeMUOJIOTMYeCKOU CUTyalluu B CTpaHe

4 Tak, no uMetoWwmMMcs oleHkaM, B Hupepnarpax, ofLHON U3 OCHOBHbIX EBPONENCKUX NMPUHUMAIOLLUX CTPaH, 3aHATOCTb
Heneranos cocTaBnsiet 0,5 % obLyelt 3aHATOCTM B CTpaHe, B TO BPEMS KaK B IErKOW NMPOMBbILLIEHHOCTU 3TOT NokasaTesb
coctanseT noytn 50 %, B cenbckoM xo3s1cTBe — npuMepHo 17 %, B peCTOpaHHOM M roCTUHUYHOM cepBuce — ao 7 %.
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ux ummurparuu. ObciesoBaHue, TPOBeJeHHOE B
CIIIA B 1993 1., BBIABHMIIO, 4TO 50—60 % 60JIbHBIX
Tybepkyse3oM B okpyre CaHTa-Bapbapa 6bLIH UHO-
cTpaHIlaMu 6e3 JOKYMEHTOB. A 32 UMMUTPaHTaMU
u3 FauTu IPOYHO 3aKPENWIach PemyTalusa KOJUIEK-
THUBHBIX HOocuTeseu CITV Ia.

He3akoHHas MUTpALVs HEOTAETNMA OT IIPECTYTI-
HOCTH®. KpMMHHOreHHBIHM XapaKTep He3aKOHHOMN
MUTPAIMU CEPhE3HO 3aTparuBaeT u chepy HaIKo-
Ha/bHOM 6€30MaCHOCTH.

Kak oTMeuasnoch Ha KoHpepeHIUY o IpobIie-
MaM MeXIyHapoAHOM MUTpaluu Hacenenus (Pabar,
1993 r.), MaccoBble CTUXUUHBIE lepeMellleHNs MOTYT
yrpoxaTh 6e30TacHOCTH He TOJBKO CTpaH MprueMa 1
KCXO0/Ia, HO Jlake CyOPEerroHOB U 1e/IbIX PETMOHOB.
PocT He3aKOHHBIX TIepeMellleHui U KoHTpabaHa
JItoJIel, paccMaTpUBaeMas MpeCTYITHBIMU CUHINKA-
TaMH KaK HOBBIM IIePCIIeKTUBHBIN MUPOBOM PHIHOK,
BEZyT K PACIIUPEHUIO MEXKAYHAPOAHOU IPECTYII-
HOMU AesaTenbHOCTU. He3akoHHasA MUTpAIUs TECHO
CBsI3aHa ¢ KOHTpabaHIol HApKOTUKOB U OPYXKH, C
OPraHU30BaHHOM MPECTYITHOCTHIO U TEPPOPU3IMOM.

B TO ke BpeMs He3aKOHHBIE UMMUTPAHTHI B CHITY
CBOEe I0pUAMYECKOl 6ecTTpaBHOCTH HEPEAKO CaMU
CTaHOBSTCS YKePTBAMHU MTPECTYIIEHUH U TPYOBIX Ha-
pyIIeHWH NpaB YenoBeKa’.

He3akoHHass MUTpaIlis OKa3bIBaET JecTabuIu-
3UpYIOIee BO3/IEMCTBUE U HA MEXKITHUYECKUE OT-
HoueHwus. [IpeicTaBieHHass B OCHOBHOM JIFOAbMU
Mayi006pa3oBaHHBIMU Y HU3KOKBaNTUUIMPOBAHHAI-
MU, COTTPOBOXK/JAI0NIAsCA MHOTOUYMCIEHHBIMY HETa-
TUBHBIMU SIBJIEHUSAMU, OHA JUCKPEAUTHUPYET 0bpa3
MUTpaHTa B pa3BUTOM OOIIleCTBe.

B pesysibTaTe HBIHENTHAS HE3aKOHHAS MUTPaIUs
CIIOCOOCTBYeT yCHIEHHUIO KceHOohoOMH, pacipocTpa-
HEHWIO pacu3Ma U 060CTPEHHUIO COIUATBHO-TIOUTH-
YeCKUX KOHQIUKTOB.

B 3Toli cBA3M pacCMOTPUM, KaKue ke CyIeCTBY-
10T MeXaHHU3MBbI IPOTUBOAEICTBUA He3aKOHHOMN MU-
rpanyy B MUPOBOM IpakTHKe. O6paTUMCS K OIBITY
CoegvnHenHBbIX [lITaTOB AMEPUKH.

I1. Modens ummuzpayuonHoll nonumuku CIIA —
O/lHa U3 CAaMBIX IparMaTUYHBIX: BBICTABJIAA )KeCTKIE
KOPZOHBI IPOTUB HeXXelaTeJTbHBIX UMMUTPaHTOB,
BJIACTU He CKYTATCA Ha IIOMOIIlb TeM KaTeropuaM
GeXXeHIleB, IpUeM U 06yCTPOHCTBO KOTOPHIX B CIIIA
MOIJIY OBI, TyCTh AaKe MOTEHI[UATBHO, OBITH MOJIE3-
HBIMU /I CTPaHEL, €e 5KOHOMUKHY, COLIMaTbHOMN NH-
bpacTpyKTypHI WY BHEITHEH OJUTHKH.

AMepuka — cTpaHa UMMUIpaHTOB. B 2015 .
yrcao xutesneii CIIIA, KoTopble ABIAI0TCA UMMU-
rpaHTaMU B IIepPBOM IIOKOJIEHUHU WM eTbMU TaKUX
MMMUIPAHTOB, JOCTUIVIO PpeKOPAHOTO YPOBHSA 3a BCIO
HCTODPUIO CTPAHBI’.

AMepuKaHIIBI C ”HOCTPAHHBIMHU KOPHAMH CO-
CTaBJISTIOT OOJIBIIMHCTBO HACEIEHUS CPEAU KUTENEH
CIIIA B Bo3pacTe 25—54 jieT’, Py 3TOM OHH TIPE/-
MIOYUTAIOT CEJIUThCA B KPYITHBIX TOpojax’. B cTpane
JKMBET OKOJIO 9 MJTH He3aKOHHBIX UMMUT'PaHTOB.
BonbIuHCTBO U3 HUX (52 %) mpubbuin U3 MeKCHKH,
25 % — u3 Apyrux rocyzapcts JIaTUHCKON AMepH-
ku, 10 % — u3 Asuu, 7 % — u3 EBpornsl, 6 % — us
Adpuku. B 2000 r. B CIITA mpoxkuBaio 11 % irogei,
POAVBIINXCA B MHOM rocyZapcTse (A4 CpaBHEHHUS:
10 neT Ha3az ux 66UI0 Beero 8 %). B To ke BpeMs B
cpefHeM IIo cTpaHe B 17,6 % cemeli ;omMa He TOBOPST
no-aumuiicku (B 1990 1. Takux ceMei 6bLIO YyTh
MeHee 14 %)".

Vmvmurparus B CIIA o6ycioBieHa IeJbIM PsgoM
IpUYMH. B 06IIMPHO CrieluaibHOM TUTepaType Ha-
3BaHBI CpeIU IIPOUUX CIeAyIolre: Haludue COIH-
aJIbHBIX CeTeH, CIOCOGCTBYIONUX MUTpAIUU ', He-
ZI0CTaTOK paboYMX MECT Ha PO/INHE UMMUTPAHTOB 2,
MoTpPe6GHOCTh AMEPUKAHCKOM SKOHOMUKY B ZIENIIEBOI

5

12

Hanpwumep, B toxxHon KanndopHun bonee 20 % nopgo3peBaemMbix B orpabneHnsx v yroHax aBToMmobunent — HeneranbHble
UMMWTPaHTHI.

MN3BecTHo, 4To B criyyae kakoin-nnbo yrposbl MHorme KoHTpabaHanCTbl, 0co0beHHO MOpCKMe NepeBO3YNKN, CTPEMATCS
n36aBUTbCS OT CBOEro «rpy3a». XeHLUMHbl YaCTO CTAHOBATCS XXepTBaMU CekcyaNbHOM akcnnyaTauum: B 3anagHyto Es-
pony, HanpMMep, cneLnanbHO 3aBO3AT C NOAOOHBIMU LIeNsiMU HeflerasbHbIX UMMUTPaHTOK U3 cTpaH Asuu, JlaTnHcKon
Amepukn, Abpuku, a B nocnegHue rogbl — 1 n3 BoctouHon EBponbl.

Kax bl natelit amepukaHel, (noytn 56 MiiH) poaunca B apyroi ctpaxe (28,4 max) unu umeet ogHoro (12,7 max) unu asyx
(14,8 mnH) poputenei, amurpuposasiuvx B CLUA. Bonee yeTBepTu Takmx «HOBbIX aMEPUKAHLIEB» COCTABNAIT YPOXKEHLbI
Mekcuku. KpoMe Toro, B nepBoi NiTepke caMbix KpynHbix guacnop — ®ununnunbl, Kntain, Kyba v BoeTHaM. YpoxeHubl
cTpaH bbiBwero CCCP cocTaBnsoT MeHbLUMHCTBO — B 06LIen CNoXHOCTM X He bonee 4 MAH.

«HoBbIX aMepuKaHLeB» cpefn 3Toi Haubosee CoLManbHO akTUBHOW rpynnbl HaceneHus noutv 59 % (Ha 16 % 6onbLue,
ueM KopeHHbIX xuTenen CLUA).

43 % xuTeneit Holo-Mopka poaunuce 3a npeaenamu CLUA u ee 9,2 % — B ceMbsX 3MUrpaHTOB. [N CpaBHEHMUS: TONBLKO
23 % HblOMOPKLEB MOTYT CYMTaTb cebs KOPeHHbIMW aMepuKaHLaMu.

Bonee Bcero aMepukaHLueB, He 3HalOLWMX aHrAKickoro, npoxusaet 8 KanndopHuu — noutun 40 % (MHoro BbixogLes 13
ctpaH Azun u NlaTuHckoit AMepuku), B Helo-Vopke nx 6onee 27 %. MeHee Bcero «HoBbIX aMepukaHLIeB» B 3anaHoi
BupmxuHun — Bcero 2,2 %. Bonee 4 % aMepukaHLeB NpakTUYeCKM He 3HAOT aHrMCKoro s3bika. B KanndpopHum Takmnx
xutenen noutn 11 %, B Texace — 6onee 8 %, B HbIO—|7|OpKe — bonee 6 %.

Cm.: Massey D. S., Alarcon R., Gonzalez H., Durand J. Return to Atzlan : The Social Process of International Migration
from Western Mexico. Berkeley and Los Angeles, 1987.

CMm.: Sassen S. The Mobility of Labor and Capital. New York, 1994.
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paboueii cue’. KpoMe TOro, UMMHIpanus SBiseTcsa
Ppe3y/bTaToOM IOJIUTHUKYU SKOHOMUYECKOM 9KCIIaHCUH,
npoBozuMoii CoepnHeHHBIMU IIITaTamMu.

YUpe3BrIUalHO MO3UTUBHBEIM aclIeKTOM MMMHU-
rpauuu B CIIIA c4uTarOT «IIPUTOK YMOB». B coBpe-
MeHHOU 5KOHOMUKe, TZle YeJoBedeCKHUi KanuTal
npuobpeTaeT 0COOYI0 3HAYUMOCTD, UMMUTPAHTHI
CTAHOBATCS OZHUM U3 BaXXHBIX GaKTOPOB pOCTa U
YCIIEXOB B KOHKYPEHTHOM 60pnbe'. HarroHanbHbie
cucTeMbl 06pa30BaHUSA He YCIEBAIOT YIOBIETBOPATD
pacTyuiyie IoTpeOHOCTU B KaZipax It HOBBIX BBICO-
KOTEXHOJIOTMYHBIX OTpacjiell 5JKOHOMUKU.

Kax nmokasai onpoc, IpoBeZleHHbIN KoMIIaHuel
Gallup, amepHKaHIIBI CIUTAIOT, YTO UMMUTPAHTEI
TIO3UTHUBHO BO3/IeHICTBYIOT Ha COCTOSAHUE KYIbTYPHI
1 s5koHOMUKHU CIITA, Ho HeraTHBHO Ha YPOBEHb IIpe-
CTYITHOCTH U 6e3paboTHIIEI, OOIIECTBEHHYIO MOPAJIb
u 1.71. K uMMurpanTam, npuOBIBIINM U3 Pa3HbBIX pe-
TMOHOB MUPa, aMePUKaHIIbl OTHOCATCA N10-pa3sHOMY.
Onu cumTarwT, 4To B CIIA npuexauao CJIUIIKOM MHO-
'O BBIXOZILIEB M3 apabCKUX CTPaH, cTpaH JIaTHHCKOH
AmMepuku 1 A3ni, HO CIMIIKOM MaJjo eBpoIeilieB U
adpuUKaHIEB.

B nieroM uMMmurpanuoHHas nonutrka CIIIA Ha-
XOJWTCS TIOZ BO3ZeiicTBUEM psizia GaKTOpOB, Mella-
IOLTUX BHIPaboTKe 3 EKTUBHBIX CTPATETMYECKUX
peleHuit B 3T0# obsactu. K Takum pakTopam oTHO-
CATCS, B YaCTHOCTH, BIUSHIE TIepEMEHYUBHIX 001Ie-
CTBEHHBIX HaCTPOEHU, HeIIOHNMaHNe COLINanbHON
Y 5KOHOMHUYEeCKOM IPUPOALI UMMUTPAIUH, CJIOXKHB-
Iascs NpaKTUKa 61aronpruATCTBOBAHUSA KOPEHHOMY
HaceJIEHUIO CTPaHHI B yliepb MpUe3XKUM NHOCTPaH-
1aMm (HaTUBU3M), a TaKKe pasjInudHble Y3KOIOIUTH-
YecKue COOOpaKeHU.

Yemkux udeoso2uuecKux Uau OmMKpoe8eHHO
npede3simblX yCMAaHO80K B OTHOIIEHNY He3aKOHHOU
UMMUIpalluu He cywecmayem. HeonpezneneHHOCTD
B CTaHe [TOJIUTHUKOB U NonmuThdeckux naptuii CIIA
ZienaeT BOIIpoc 0 pepopMe UMMUT'PAI[OHHOTO 3a-
KOHO/IATeJIbCTBA ellle 6oJiee 3aryTaHHbBIM 11 N30U-
paresieii, TOCKOJIbKY ITPeACTaBUTENN 0O0UX MOTIOCOB
TIOJIMTUYECKOTO CIIeKTpa ale/UINPYIoT K UX SMOLIU-
AIM U TIOJIb3YIOTCA MOMYJINCTCKUMHU apryMeHTaMu.
[Tpu Taxol pasMBITOCTH ITOTUTHYECKUX PellleHNH
OTCYTCTBYeT U ICHOe IIOHUMaHNe BO3MOKHOCTeH,
KOTOPBIMHU pacnosaraet Ciy’k6a UMMHUTPaIMK 1 Ha-
Typaausalliy A pellleHNsd BO3JI0XXeHHBIX Ha Hee
3aga4. Tem He MeHee nTociesHue 20 JeT IoKa3au,
YTO B CPAaBHEHUH C ZIeMOKPATaMH PeCITyOIMKaHITBI B
GosiblIeli CTeNeH! MTOAIEPKUBAIOT HJEI0 YXKeCTode-
HUA UMMUTPAIlUOHHOMN IIOJIUTHUKH.

He3akoHHas MUrpaLus Hacenexms: onbiT 3apyBexHbix cTpan (act II)

JlaHHBIE O KOIMYEeCTBE HE3aKOHHBIX UMMUTDAH-
TOB HUKOTZA He OBIBAIOT TOYHBIMU. OZHAKO, 10
HauboJiee aBTOPUTETHBIM OLIEHKaM, ZI0JI HE3aKOH-
HBIX IMMHTPAHTOB OT OOIIEro HaceJleH!s CTPAHBI
cocTassieT npuMepHo 2—3 % (IIpruyeM IOJI0BUHA
U3 HUX — BBIXOALBI U3 MeKkcrku). BoabIIMHCTBO
HEe3aKOHHBIX UMMUIDAHTOB COCTAB/IAIOT JIULIA, HA
33aKOHHBIX OCHOBAHUAX Ilepecekinne rpanuny CIIA
60 ¢ ZeJI0BO¥ Liesbio, TMOO U1 OTABIXA U pa3BIie-
YeHU, HO He ITIOKWHYBIIME CTPaHy 10 UCTeYeHUH
BU30BOTI'0 CpoKa'.

I1. JIjist ToTO, YTOOHI TTOHATD, KaK Ha MPOTIKEHUN
aMepHKaHCKOM MCTOPUH BIUIOTH /IO HACTOAIIETo Bpe-
MeHU BJIMSHYE OOIECTBEHHBIX HACTPOEHUH, 9KOHO-
MHYeCKOH KOHBIOHKTYPEHI, a TaK)Ke CBOMCTBEHHOTO
00611eCTBY Bpa)X[eOHOTO OTHOLIEHUSA K YY)KUM KYJIb-
TYPHBIM U 5KOHOMUWYECKUM BIVSHUAM IIOPOXK/AIO
HeadeKTUBHBIE UMMUT'PAIIOHHBIE IPOIPAMMBI,
IpoBeZieM HebOJIbIIOHN ucmopuueckuil 0630p cmaHos-
JleHUsl N00x0008 K Mu2payuoHHol nonumuxke CIIIA.

[Ipexxze Bcero ciaenyeT OTMeTUTh, 9To KoHCTH-
Tyuusa CIIIA He comep>XUT HUKAKUX MTOJIOKEeHUH,
OI'PaHMYUBAOIINX UMMUTPALIUIO, OHA JIMIIB YIIOJI-
"HoMmouuBaeT Konrpecc CIIIA npyuHUMAaTh 3aKOHBI
06 UMMUTpAINH, TIOCKOIBbKY OTHOCHUT 3TOT BOIIPOC K
KOMIIeTeHIINY elepajbHOM BJIACTH, a TAKXKe yCTa-
HaBJINBAET, YTO UMMUTPAHTHI I0OJDKHBI BHOCUTB OIIpe-
ZIeJIEHHYIO IUIATy 3a Bbe3/ B cTpaHy. B nepseie 100
JIET CYILleCTBOBAHUA aMePUKAHCKOr'0 Ir'oCyZapCcTBa
ummurpanus B CIITA He npezacTaBisiiach mpobiie-
MaTHUYHOMU, TIOCKOJbKY aMEPUKAHCKOe 0OIIEeCTBO
LIEJTMKOM COCTOSJIO U3 TIepecesIeHIeB U 061aano
OOIIMPHEIMY BO3MOXKHOCTSIMH JJIS TPYZAOYCTPOM-
cTBa npuesxux. Jlo Havasna XIX B. He cyIecTBOBa-
JIO HUKAKOTO CIIELIUAIbHOI'O 3aKOHAa, Kacarolerocs
UMMUTPAIVU, U He BeIUCh OPUITHANTbHbIE CIIUCKU
npubkBatoiyx. B XVIII B. Bompoc 06 orpaHYeHuN
UMMUI'PallUY He BO3HUKAJL.

B 1798 r. 6bUTH IPUHATHI 3aKOHBI 00 MTHOCTPaH-
L1axX U [IOACTPEKAaTeNbCTBE K MATEXKY. JTU 3aKOHBI He
Npecief0BaIN 1eJIb KOHTPOJIUPOBATh UMMUTPALINIO,
CKOpee, OHU OBLIO HAIIPaBJIeHBI Ha BEIOOP JIIOZEH,
ZJOCTOMHBIX CTaTh rpaxkJgaHaMu AMepuku. Peznepa-
JIUCTBI, OBIBIIME Y BiacTy B 90-x rr. XVIII B., cunra-
JIA, YTO UMMUTPAHTHI U3 EBPOIBI B GOIBIIMHCTBE
CBOEM ABJIAIOTCA CTOPOHHUKAMMU OIIIO3UIINMY, T.€.
ZeMOKpaTHYeCcKUX pecitybinkaHnieB. CTpeMsch 3a-
KPEIUThCS y BIACTH, Ge/lepanrcThl YBETUIWIA CPOK
IpeObIBAHNSA B CTPaHe, HEOOXOAMMBII /IJIS TIOTyde-
HUA TPAXXAAHCTBA, A0 14 neT. B 1802 r. 3T 3aKOHBI
ObUTM OTMEHEHBI.

3 CM.: Cornelius W. A. The Structural Embeddedness of Demand for Mexican Immigrant Labor: New Evidence from
California» / M. M. Suarez-0Orozco (ed.] // Crossings: Mexican Immigration in Interdisciplinary Perspectives, 113—115.

Cambridge, MA. 1998.

" Yucno BpeMeHHbIX paboTHUKOB-MHOCTPaHLLEB, BKJIlOYas YNeHOB UX ceMei, Bo3pocho ¢ 275 Teic. B 1990 . no 1,2 MAiH B
2003 r. B CLUA rogosas kBoTa Ha Bu3y H1B (cneunanncTsl] ysennuunacs ¢ 65 Toic. yenosek B 2013 go 195 Thic. 8 2017 1.
5 CM.: Immigration and Naturalization Statistical Yearbook, 1997.
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B 50-x rr. XIX B. 6bLTa BechbMa HOMy/IsIPHA TaK Ha-
3piBaemas [lapTusa «He3HaeKk», U3BeCTHAA TAKKe KaK
OpzeH 3Be3gHO-TI0I0CaTOrO pr1ara, KOTOpast Bo3ra-
BWIa HALIMOHAIUCTUYECKYIO IIOJINTUKY, HAllpaBJIeH-
HYIO IPOTUB PAOOYUX-UMMUTPAHTOB U KaTOJIUKOB.
OHa BBICTyIIAJIA 32 YBEJIMYEHUE CPOKA HATypaIu3a-
LI, BCAYECKU CTApasACh BOCIIPEATCTBOBATD BCEM,
KpoMe BBIXO/IIeB M3 3alla[HOeBPOIECKHUX rocy-
AapcCTB, B IToay4eHUU rpaxgancrsa CIHIA. YieHsl
apTUX OBUTH YOEXX/IEHBI, YTO BOCTOUHBIE €BPOIEHIIEI
Y KaTOJIMKY CBOUM IIPUCYTCTBUEM IO PHIBAIOT KYy/Ib-
TypHBIe ycTou AMepuku. C HavanoM I'paxxgaHckoi
BOUHBI 3TO ABWXKEHNEe YTPaTUIO CUIY.

C 1870 o 1920 r. B CIITA UMMUTPHUPOBAJIO OKOJIO
26 MJIH YeJIoBeK, 4To, 110 JaHHbIM Ha 1850 T., mpeBHI-
11aJI10 BCe HaceJIeHHe CTpaHbl. BOJIBIIMHCTBO Iepece-
JIEHLIEB OB YPOXKEHIIaMU €BPOIIEHCKUX CTpaH. VM-
MUTPaHTCKUY KOHTUHTEHT Pe3KO U3MEHWICA (3a0HO
U3MEeHUB JieMoTpaduIecKuii COCTaB BCe AMEPHKHN)
stk B XX B., Korga 601bLIyIo 9acTh IPHUE3KUX CO-
CTaBWIU BBIXOAIIBI M3 A3UM U JIaTUHCKON AMepUKHU.

B mrrarax 3amnaziHoro mobepexbs pocjio HeZIOBOJIb-
CTBO HAaIUTBIBOM KUTalCKUX UMMUTpaHTOB. B 1881 T.
Brnactu KanudopHuu o6bABUIN BEIXOAHOM I IPO-
BeZleHUA aHTUKUTalCKUX MUTHHTOB. B KoHrpecc
CHIA cTanu nocTynaTb MHOI'OYUC/IEHHbBIE IETULIUA
¢ TpebOBaHUEM «IIPEATIPUHATD MEPHI B OTHOLIEHUH
KUTauIeB».

B 1882 r. 6BLI IPUHAT 3aKOH 00 «MCKIIOYEHUN
KUTali1es», 10 KOTOPOMY IIpeKpallajlicb UMMHUIPa-
uua u3 Kurad v npegocrasieHue NIpas rpaX/aHCTBa
yKe IIprexaBIINM B AMepHuKy kuTainaM. VicTopuku
CUYMTAIOT, UYTO IIOMBITKY 3allpeTa KUTaliCKOH NMMU-
rpanuy ObUTH BBI3BAHBI XKEJIAHUEM OCTa0UTh KOHKY-
PEHIIMIO Ha PBIHKE TPY/a B [IEPUO/, SKOHOMHUYECKOI'O
Kpu3snca. 3aKOH CyIeCTBeHHO CHU3WI YUCIIO KUTal-
CKUX MMMHUTPaHTOB B CITIA™®,

B Hauase XX B. B CIIIA BHOBB CTaJX pacTy aH-
TUMMMUIPaHTCKUe HacTpoeHUs. Bo Bpems: IlepBoit
MUPOBOM BOMHBI YCUIWIOCHh BpaXkieOHOE OTHOIIIe-
HHe aMepUKaHIleB K BBIXOALIaM U3 cTpaH HOxxHoM 1
BocrouHo#i EBporel. 3akoH 06 uMmMurpanuu 1917 r.
YIIPOYMII YK€ CYILeCTBOBaBIIWEe OrPaHUYEeHUA U
oTIpeziesTiJl KOHTUHTEHT JINLI, KOTOPBIM ObLI 3arpe-
IeH Bbe3 B CTpaHy (B NepBylo ouepeb HerpaMoT-
Hble, pu3NIeCcKU HEellOJHOLlEeHHEIe, IIPOCTUTYTKY,
XPOHUYECKUE AJKOTOJNUKHY, Oe30MIeTHBIE [TacCaXKu-
PBI, OPOZAATH, JIIOAY C ICUXUIECKUMU PACCTPOHCTBA-
Mu). Kpome TorOo, 3aKOH He ZiaBaj IIpaBa Ha Bbe3/],
B CIIIA xxuTenam pazga cTpaH (B OCHOBHOM A3UU U
ocTpoBOB THXOro okeaHa).

K 1918 r. B CIIIA cTazna omymaTbca HeXBaTKa pa-
60unx PyK. B uHTepecax 1eJI0BOTO MUpa AMEPUKHU

Konrpecc u IMMurpanuoHHoe 610po BhIpaboTanu
MephbI 110 00eCIIeYeHHUIO PhIHKA TPY/a JelleBoi pa-
6oueii crtoli. Bbuta IpuHATA MporpaMma, KoTopast
03BOJTIIa FIMMUTpalOHHOMY GI0pO HalpsAMYyO Ha-
HUMAaTb MEKCUKAHCKUX Pab0YX /I HY)XX/] CETbCKOTO
X035 CTBa ¥ CTPOUTENLCTBA XKele3HbIX opor. Cryk6a
MMMUTpali U HaTypaju3alliy cTajla IpakTUKOBaTh
TMOKUI [TOZIXOZ /IS IPYBJIEUEHN IeIIeBOH paboueit
CHJIBL, YTO IIPUBEJIO K CHIDKEHHIO COITAIBbHOTO HallpA-
>KeHU, CBA3aHHOTI'O C eBpOoIieiicKol I/IMMHrpauHeﬁ”.

ITo oxonuaHuu IlepBoil MUPOBOI BOMHBI aHTUHIM-
MUTPaHTCKIe HACTPOEHMs CHOBA JIajIu O cebe 3HaTh.
Onpock! 001IeCTBEHHOTO MHEHUS BBIBWIN ONTACEHUS
MHOTUX aMepHUKaHIIeB, YTO IPUTOK €BPOIEeHCKUX
VMMUIPAHTOB U3 pa30peHHbIX BOWHOM roCyAapcTB
IIpuBeZieT K BO3pacTaHNIO KOHKYPEHIIUY Ha PBIHKe
TpyZa. KpoMme Toro, CHoBa yCWJIMINCh aHTUUMMHU-
IPaHTCKHE HAaCTPOEHUA B OTHOILIEHUH OIIpe/ie/IeHHBIX
TpyII BBIXOALIEB U3 EBpomsl.

Vcxoas M3 5KOHOMUYECKUX MOTHBOB U cOOOpake-
HUY HaTMBU3Ma, B 1921 u 1924 rr. Konrpecc CIIIA
TIPUHSJI TaK Ha3bIBaeMble IIOCTAHOBJIEHHs 006 orpa-
HUYEeHUH KBOT, 03HAMEHOBABIIKE HAYaJIO OCOOBIX
orpaHu4eHui Ha Bbe3Z B CIIIA onpeZieleHHBIX IPYIII
UMMUTPAHTOB. B 5TH rpynbl BXOAWIN BEIXOALIBI U3
Bocrounoii EBpomnsl, Abppuky, ABcTpanuu u Azun. Ha
IIpeAicTaBUTe IeH 3alafHOTo NOJyIIapua orpaHnuyde-
HUA He paclpoCTPaHAIHCE.

[TpyuHATHE 5THX 3aKOHOB IIOCTaBWIO niepes, CIryx-
60l UMMUTPAIMY Y HATypaIU3al[Y HOBYIO HENIPE/IBU-
ZeHHYIO 3a1a4y. /leJI0 B TOM, 4TO BCe MOPSIKY IIPUObIBA-
tomux B CIIIA cyz0B MMeJIH ITPaBo CXOAUTD Ha Oeper, 1
MHOTHeE U3 TeX, KOMY I10 3aKOHY Bbe3/] B CTpaHy ObLT 3a-
TIpelleH, 0Ib30BAJIMICh STUM, YTOOBI MHCIIEHUPOBATh
Zle3epTUPCTBO ¢ Kopabsisa. Kpome Toro, Bce 6osblie
eBpoIIelieB, KOTOPLIM He YaBajioCh IIOMTyIUTh IPaBoO
Ha Bbe3/] U3-3a OTCYTCTBUS HEOOXOAMUMBIX IOKyMEHTOB
WIY 13-32 HETPaMOTHOCTH, rtepebupaiuch B CIIIA ye-
pe3 MEKCUKAHCKYIO rpaHully. B 1922 r. yuepe3 Mekcuky
B CIIIA nponukio 309 556 denoBek, a B 1923 T. ux 4uc-
JIO TIOYTH YZABOWJIOCK, IOCTUTHYB 600 Thic.'®

B nomo1ip morpaHUYHBIM IPOITYyCKHBIM ITYHKTaM
o peureHuio KoHrpecca 6610 OpraHu30BaHoO Ia-
TpyJIbHOE To/pa3fesieHle, WieHb KOTOPOI'o CTalu
BEPXOM Ha JIOIA/SAX PEryasipHO 00Be3KaTh MEKCH-
KaHCKYIO U KaHa/ICKy1o TpaHully. Hy>)kHO OTMeTHUTb,
YTO B 3TOT IIEpUOZ He CYI[eCTBOBAJIO CTPOTUX OIpa-
HUYeHUU Ha Bbe3/ U3 MeKCUKH, TOCKOIbKY MeKCU-
KaHIIBI, KaK [TpaBwWIo, He ocTaBaiuch B CIIA Hazomro.
MeKcrKaHCKast MUTPaIiys Oblia SBI€HUEM JBYCTO-
POHHUM U OTHOCUTEJIbHO cbanaHCcpoBaHHBIM. OfHa-
KO peBoJIIonMA, Ipon3oniesas B Mekcrke, BbI3Bala
B 1911 r. nepBbIii IPUTOK MEKCUKAHIIEB B CTPAHY ™.

6 CM.: Ong Hing B. Making and Remaking Asian America through Immigration Policy. 1850—1990. Stanford, CA, 1993.
7 CM.: Ong Hing B. Op. cit. ; Calavita K. Inside the State : The Bracero Program. Immigration and the IMS. New York, 1992.

'8 CM.: 96th Congress, 1980.
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B rozel Benmkoii genpeccun 6e3 paboThI OKa3a-
Jlach TpeTh HaceneHud CIIA. [Tpouuy BEICTYIUIEHUSA
[IPOTUB STHUYECKUX MeKcHKaHIeB. [IpesnzenT l'ep-
6epT I'yBep 6bUT yOEXKIEH, UTO MEKCUKAHCKHE UMMU-
TPaHThI OTHUMAIOT paboTy Y aMEpUKAHIIEB M YTO OHU
ABJIAIOTCS IPUYUHON HaCTyIUBIIEro yrnaaka. Bia-
cty KanmnbopHUY IPUHSAIN 3aKOH, 3alpenialonui
HaHUMAaTh Ha paboTy HeJleraJbHBIX MEKCUKAHCKUX
WMMHUTPAHTOB.

BpaskZiebHOe OTHOIIIeHYEe 00IeCTBA K MTOCTEAHUM
IIPUBEJIO K TOMY, YTO TPETh BCEX MEKCHUKAHIIEB, XKUB-
mux B CIIA, TOKUHY/IY CTPaHy WM OBUIH 1E€TOPTH-
POBaHHI B IPUHYAUTEIbHOM TTOpsKe. Beero us crpa-
HBI 6BUIO USTHAHO TIPUMEPHO 500 ThIC. YemoBek™.
[Tospuee, B 50-e rr. XX B., MaccoBad JelopTranusa
MEKCHUKAaHIEB U I'PakZaH AMEPUKH MEeKCHUKaHCKO-
T'0 IIPOUCXOXKAEHUA MOBTOPIJIACH C ele 6OIbITNM
pa3Maxom.

Bo Bpems BTopoii MEPOBOI1 BOMHEI HeIIpUA3HEH-
HOE OTHOILIEHNEe aMepHKaHIIEB CTA/IN BbI3BIBATH ITe-
pecesieHITbI M3 A3MaTCKO-THXOOKEaHCKOTo perruoHa.
B 40-e rr. XX B. MHOT'MIM Ka3aJI0Ch, YTO SIIOHCKIE
WMMUTPAHTEHI IPEACTABJIIIOT Cephe3HYI0 yIrpo3y Ha-
nuoHaabHOU 6e3omnacHocTtu CIIA, u Ciayxb6a M-
MUTpalVH U HAaTypalIu3aluy, BXOAUBIIAA B COCTaB
MuHuCTepCTBa TPyJa, OblIa BHOBB IlepeiaHa B Bé-
JeHre MuHUCTepCTBA I0CTULINH, Tle ¥ OCTAeTCs 110
ceil eHb. B [0TIOSTHEHYE K IPUHATHIM MepaM ObLT
W3JaH 3aKOH O PeruCTpaIyiv MHOCTPAHIIEB, KOTOPBIN
NIpeJIIUCEIBAJ STOMY BeZJOMCTBY PeTUCTPHUPOBATh
BCeX IIPUE3XKUX, T0J03pEBAEMEBIX B IIOAPHIBHOH JZie-
ATENBHOCTH, ¥ CHUMAaTh Y HUX OTIEYATKY ITaIbLeB.

[To mepe panbHeiiero Bopneuenus CIIIA B BONHY
U POCTa HEMIPUSA3HU K STOHCKUM UMMUTPAHTAM U 3T-
HUYeCKUM AIIOHIIAM PaCIINpPsUICA KPYyT 00S3aHHOCTe!
Cory>k6B UMMUTPAIUY U HaTypalu3alyu: Ternepb B
Hero BXOJAWIY 33/lep)KaHue, NHTePHUPOBaHNUeE, CO-
Jep>KaHue B YCJIOBHOM 3aKJII0YeHUH U JelIOpTaLys
«HebIaroHa1e;KHbIX» UMMHUTPAHTOB.

Bropas MupoBas BoKHa onATh Bbi3Basa B CIIIA
OCTPYIO HEXBATKY TPYZAOBBIX PECYPCOB, BHOBb BO3-
HUKJIa HEOOXOVMOCTh IIPUBJI€YE€HUA HHOCTPaH-
HOU paboyeli cuiibl. B JoKyMeHTaX 3HAYUTCS, YTO B
1946 r. Crry>x6a UMMUTPAIMK ¥ HATypalIu3aLyy IPH
cozetictBun MunmcTepersa Tpyza CILA TpyzoycTpo-
Wia B CeJIbCKOM XO3SIHCTBE U TsDKeJIOH IPOMBIIUIEH-
HoCTH 82 ThIC. pabounx>'.

Hauwunas ¢ 1942 r. B arpapHOM ceKTOpe OABUIAch
BO3MOXXHOCTb CE30HHOT'O HaiiMa ZlellieBoii paboueit
cwibl. [TpaBuTenbcTBo CoeanHeHHBIX IIITaTOB B CO-

He3akoHHas MUrpaLus Hacenexms: onbiT 3apyBexHbix cTpan (act II)

TPyZHUYECTBE C MEKCUKaHCKHUM IIPaBUTEIbCTBOM Pas-
paboTasio YIPOLEHHYIO CUCTEMY 3aKII0YeHHs TPYZO-
BBIX IOTOBOPOB, NOJIYYMBIIYIO Ha3BaHUe «IIporpaMmma
6pacepo». JTa mporpaMMa IpeioCTaBIsIa MEKCH-
KaHI[aM CTaTyC Ce30HHBIX CeTbCKOX03ACTBEHHBIX
pabouux. BmecTe ¢ TeM OHa ObLTa IOABEPTHYTA KPU-
THKE 33 Ype3MePHYIO SKCIUTyaTalliio MEKCUKAaHCKIX
pabourx. HaHMMaTe b UMeJ IPaBo 0 COOGCTBEHHOMY
YCMOTPEHHIO Ha3Ha4YaTh pa3Mep HX 3apaboTHOI 1a-
THI, ONIpeZleNIATh YCIOBUA TPY/a, OTAbIXa, MTUTAaHUA.
ITonoxxeHre GeCIIPaBHBIX CE30HHBIX pabOYMX CPABHU-
Bautu ¢ pabckuM. B Havasre 60-x rT. XX B. mporpaMma
6bU1a OCTaHOB/IEHAa 060MMHU rocyzapcTBamMiu. Tkensle
YCJIOBUSA TPYZA, CO3ZIaHHBIE «IIPOTPAMMOI Gpacepo»,
NIpUBEIU K TOMY, YTO UMMUI'PaHTHI IPeAIOUYNTaIN
Bbe3KaTh B CTPAHy Ha 3apabOTKU HeJleTaJbHO.

Bo Bpems Kopeiickoii BolHEBI (Hauano 50-X IT.
XX B.) BHOBbB CTaJIa OIIyIaThCA OCTPas HexBaTKa pa-
604X pyK. Bckope mo4Tu eHOIIaCHO GBUT BOCCTA-
HOBJIEH 3aKOH, TT03BOJIABIINI HAHUMATh Ha paboTy
MeKcuKaHIeB. Cay)x06a UMMUTPAIIY U HATYpaJu-
3aIi¥ MPUCTYIIIWIA K HaliMy pabodnX M OTCBUIKE UX
Ha CeJbCKOX03AMCTBeHHbIe peAnpuaTud. K 1964 r.,
KOT7]a 3TOT 3aKOH IIPeKpaTui cBoe zetictue, Cry:x6a
MMMUTpaIUy ¥ HaTypaiau3anuu obecreymia pabo-
TOH Ha I0ro-3ala/HbIX IJIaHTaIlUAX U PaH40 OKOJIO
3 MJIH UMMUTPaHTOB>,

IV. B 1952 r. 10 HOBOMY UMMUTPALMOHHOMY ILIa-
Hy OOJIbIINE TPENMYILECTBA TOTYyYWIN UMMUTPaH-
ThI-CIIeIIaINCThL. PaspelieHre Ha Bbe3] JaBajloch B
3aBUCHMOCTH OT KBaTUUKAIINU UMMUTPAHTA U Te-
KYILIUX HY>K/l SKOHOMUKU. B 1954 I. B yC/I0BUAX KO-
HOMUYECKOTO CIa/ia B 00IecTBe BHOBb YCHJIMIOCH
HeZJOBOJIbCTBO MEKCUKaHCKMMU HMMHUTPaHTaMU.

V3aMeHeHU:A OTHOIIeHUA K MeKCUKaHIIaM MOXKHO
MIPOCIEAUTS 110 cTaTUCTUKE CIIy>KOBI MMMUTPAIUN
U HaTypaausanuu: B 1954 r. 4ncio 3aZep>xkaHHbIX
U AeNOPTUPOBaHHBIX focTUIO 1,3 MiH; k 1959 T.
OBLIO IETIOPTUPOBAHO MPUMEPHO 3,8 MJTH MEKCHU-
KaH1eB>. DTO HATJIAZHBIN IPUMED TOTO, K KAKUM
TSOKEJIBIM M OTIaCHBIM ITOCTIEeACTBUAM MOTYT IIPUBO-
JUTH HAIMOHATUCTUYECKUE HACTPOEHUS B OOIIIECTBeE.
JetictBus Ciy’X6BI IMMUTPAIUU U HATYPaIU3aLUN
BBI3BAJIM KPUTHKY II0 00€ CTOPOHBI IPaHUIIbL. B ntore
Konrpecc CHIA 1o cornacoBaHuio ¢ MeXuko NpUHAI
MurpanuuoHHble TPYAOBbIE COITIAIIeHNUA, B KOTOPBIX
IIpeflyCMaTpUBalIOCh COTPYAHUIECTBO IIPaBUTENbCTB
o6enx CTpaH B OpraHM3alyy HailiMa pabovuX, a TaK-
)Ke cMATYeHUe MTOJIUTHKHU 110 OTHOIIEHUIO K HeJle-
rajbHBIM UMMUIPaHTaM.

2 Sanchez G. J. Becoming Mexican American. New York, 1993 ; Ruiz V. From Out of the Shadows. New York, 1998 ;

Sanchez G. J. Op. cit.
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Bbino 3apeructpuposaro 43 088 mekcmkaHues, 9 589 amanues, 5 052 xxutens baramckux octpoBos, 2 187 xuTtenen

Bapbapoca, 669 xutenen HotodayHpnernpa n 160 ronpypacckux paboumx. Cm.: Calavita K. Op. cit.

22 CM.: Calavita K. Op. cit.

2 MOo>XHO yTBEpPXaTb, YTO 3TV faHHble ObINN CUbHO 3aBbilweHbl Cnyxboi UMMUIpaLMKM U HaTypanusauuv oS co3fanus
BMOMMOCTM ycnewwHoi pabotsl (cM.: Garcia J. R. Operation wetback. The Mass Deportation of Mexican Undocumented

Workers in 1954. Westport, CT, 1980).
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OPUANYECKAA HAYKA BE3 IPAHUL|
AnMUHKCTPATUBHOE NPaBO

B 50-e rr. XX B. mpousolies OTTOK UMMUTPAHT-
CKO¥ paboueti CHITBI M3 CETbCKOX03IHCTBEHHOTO CEK-
TOpa B JIETKYIO U TAXKEIYI0 IPOMBIIIIEHHOCTD C UX
6oJ1ee BRICOKOOIUIAYMBAEMBIMY PAO0OYNMU MECTAMU.
B KpYyIIHBIX rOpOZax, I7ie ObLIO COCPESOTOYEHO TIPO-
MBIIIIJIEHHOE IIPOM3BO/CTBO, CO3aBaINCh OKPYX-
Hble UMMUTPAIOHHBIE [IEHTPHI, B pab0Te KOTOPHIX
He [Toc/IeZiHee MeCTO 3aHUMaJsIu BCIYecKue pelel U
006J1aBHI.

Hapsazny c ApyruMu 3akoHaMu, IPUHATEIMU B
60-e rT. XX B. («O TpaXJaHCKUX ITpaBax», «O6 n3bupa-
TeJIbHOM IIpaBe», «O paBHOIIPaBUU IIPU TPYAOYCTPOH-
CTBe»), 3aKOH 06 uMMurparyu 1965 T. mpeZocTaBsi
IIpaBa Bbe3/la B CTPaHY JIUIaM, KOTOPbIM paHee 6BUIO
OTKa3aHO B JOIIyCKe 110 3THUYeCKUM ITpu3HaKaM.
BbL1 TakKe CHAT 3alpeT, Kacarolnuiica HeKOTOPBIX
JPYTHUX TPYIII UMMUTPAHTOB U CO3/laHbl IbI'OTHbIE
YCJIOBHA JJI BOCCOeANHEHUA ceMell MIMMUTPaHTOB.
JKutenu ctpaH Asuu u JlaTUHCKOM AMepUKU, paHee
He UMeBIINe IIpaBa Ha BbesZ B CIIIA, Teniephb XJIBIHYIN
B OIPOMHOM KosindecTBe. HeyuBuTeIbHO, YTO CO-
TpyzAHUKaM Ciry>KOBl IMMUTPaUU U HaTypaIu3aluu
[IPUILTOCH PAabOTaTh C YABOEHHOU SHEPrueH.

OG6I11iecTBEHHbIE U TOJTUTHYECKUE OECITOPSAIKY B
cTpaHax BoctouHoii Asuu u LleHTpanbHOM AMepH-
KU BBI3BAJIM OOJIBINON MTOTOK O6exxeHueB. B 60-e TT.
u Havase 70-x rr. XX B. CIIIA IpyUHAIY MHOI'MX BBI-
XOJI1eB 13 3TUX CTPaH CBEPX CyIIeCTBOBABIINX HOPM.
B 1980 r. B onoTHEeHNE K CUCTEME JIbI'OT, BBEIEHHBIX
B 1965 1., 3akoHOM 0 bGexkeHIlaxX OblIa yCTaHOBIEHA
ocobas mporeaypa JoIycKa IIOCAeHUX B CTPaHYy.
B sToM 3akoHe JaBajnoch onpeziesieHue cTaTyca JaH-
HOH KaTeropuy MUTPAHTOB U ObUTH BBEZIEHBI TIpa-
BIJIA [TOZICUETa KOJInYecTBa OexeHIleB, KOTOPOE B
COCTOSIHUM NIPUHATD I'OCYZAapCTBO.

B 80-e rr. XX B. 4MCJIO HeJIETAJIbHBIX UMMUTPAH-
TOB B CIIIA 3HaUMTENIBHO BO3pOCiIo. [IpaBUTEIbCTBO
rocTapanaoch CHU3UTh 3KOHOMUYECKYIO IIPUBJIEKa-
TebHOCTDb paboTel B CIIIA. [TOTUTHUKY pacCUUTHIBA-
JIY, 9TO, CO3/aB MPeMATCTBYUA AJI1 TPYAOYCTPONCTBA
VUMMHIPaHTOB, OHU CMOTIYT CyIlleCTBEHHO CHU3UTh
UX IPUTOK. B 1986 r. 6bUT MPUHAT 3aKOH 00 UMMHU-
rpanyioHHON pedopMe U KOHTpoJIe. [TTaBHOM 11e/bio
3TOro 3aKOHa OBUIO YMEHbIIEHUE YHC/Ia HeJlerab-
HBIX UMMUIPaHTOB B CIIIA.

JI7151 3TOTO IIpe/ICTOSAIO Peann30BaTh Ba MOJIoXKe-
HuA: «O CaHKIMAX B OTHOIIEHUH paboTojaTeneii» u
«Jlerayu3anys IMMUTPAHTOB». [IepBO€ IOJDKHO OBLIO
JIMIINTD UMMUTPAILMIO IPUBIeKaTeAIbHOCTH AJIA TeX,
kTo cTtpemuics B CIIIA B mouckax paboTel, BTOpoe
y3aKOHHBAJIO IpeObIBaHKE HeJleTalbHBIX UIMMUTPAH-
TOB, y>Ke HaxozsAmuxcs B CIIIA, ¢ TeM 94TOOBI CHU3UTD
ob11iee UX KOJMYECTBO. B pe3ysbraTe TUX HOBOBBE-
ZIEHUH OKOJIO 3 MJTH YeJIOBEK CMOTJIM OQOPMUTB 10~
KYMEHTHI /7111 TI0Iy4eHus JerajJbHOro CcTaTyca.

B 1990 r. HanoHabHAaA MUT'PAllMOHHAA IOJIU-
THUKA CHOBA ObLIa ITOBEPTHYTa KOPEHHOMY IIepe-

cmotpy. CommacHo 3akoHy 06 ummurpaiuu 1990 r.
YHCJI0 UMMUTPAHTOB, pabOTAIOIUX B CTPAHE 110 TaK
HasbiBaeMoii rubkotii cxeMme (flexiblecap), yBennan-
JIOCh 710 675 THIC. YeIOBEK, ObLTH BbIZEJIEHbI CPEACTBA
Ha yBeJN4YeHNe 49uciia NaTPYJIbHBIX HApAAOB, A1
4yero ObUIa HAHATA JZOMOJHUTEIBHO 1 ThHIC. TOTpa-
HUYHUKOB. OCHOBHBIE HallpaBleHUA AeATeIbHOCTH
Ciry>k6BI IMMUTPALMH U HATypaIu3aluy ObUIH TIe-
PECMOTpeHBI, 60BN YETbHBIN BEC CTaIN 3aHU-
MaTbh MepOIIpUATHA [10 OTPaHUYEeHHUIO Bbe3/a U Ha-
Typajusalyiy, a Takke 10 JAeNopTaliy HeJleraJbHbIX
MMMUTPAHTOB.

Yxe uepe3 10 jieT mmocsie TpUHATUA 3aKoHa 00
MMMUT'PAIMOHHON pedopMe U KOHTPOJIE HeJlerab-
Has UMMUTPaLUs CHOBA CTajlia 00BEKTOM pedop-
MaTOPCKHUX MHUIIMATUB, IONYIUBIINX IOJEPKKY
B 00IeCcTBe, MIpeX/e BCErO B TAKUX LITATaX, KaK
Kamidophus, Texac, Apusona u ®rnopuza, rae oco-
GeHHO CHJIBHO Pa3poCINCh IMMUIPAHTCKHE COOOIIe-
cTBa. DTU IITATHl 0OPATIJINCH B CyZ C TpeOOBaHUEM,
4TOOBI peepasbHOE TPAaBUTENIHCTBO BO3MECTHIIO
yiep6, HAHOCUMBIH, TI0 UX MHEHUIO, IPUCYTCTBHEM
6O0JIBLIIOTO YKC/Ia UMMUTPAHTOB, CTaBs B BUHY Ipa-
BUTEJBCTBY TO, YTO OHO He CIIpaBJAeTcA ¢ 3ajadelt
MMMUTPallIOHHOTO KOHTPOJIA.

V. [locse coxpaieHuA NOYTHU IOIyMULIMOHA CTa-
BOK Ha NPeIPUATHAX, CBI3aHHBIX C 0O0POHHO-IIPO-
MBIIIIEHHBIM KOMILUIEKCOM, SKOHOMUKa Kannpopaun
CTaJIa IPUXOAUTH B YIaZOK. MHOIrMe KaanQpopHUHAIIEL
COWIV IIPO6JIEMBI IITATA PE3YIBTATOM IIPHUCYTCTBUSA
HeJlerajbHbBIX UMMHUrpanTos>. B 1994 r. B Kamudop-
HUM OBUI BEIIBUHYT 3aKOHOIIPOeKT N2 187 — ozuH
13 CaMBbIX CIIOPHBIX 3aKOHOIIPOEKTOB, HallpaBieHHBIN
Ha COKpaleHue yObITKOB, IPUYNHAEMBIX HeJleralb-
HOU UMMUTpanyeld. DTOT HOPMaTUBHBIN ITPaBOBOM
aKT BMEHsUI B 00513aHHOCTD JUPEKTOPAM y4eOHbIX
3aBeZleHNU IpoBepATh JleraJbHOCTh CTaTyca y4a-
muxcda, puHATHIX nocyie 01.01.1995, paBHO kKak u
cTaTyc ux poauteneil. CBeZjleHNs O TeX, KTO He CMOT
[IOATBEPAUTD TAKOBOM, IIpeAIIoaraaoch OTIIPaBIATh
B Cmy»k6y IMMUTpAIVH ¥ HATyPaIU3aliy U B KaJIH-
dopHutickoe MUHHCTEPCTBO IOCTUIMU. PykoBOAUTe-
JIAM MEJMIIMHCKUX yUpeX/IeHN, KaK TocyapCTBeH-
HBIX, TaK U YaCTHBIX, COIJIACHO 3TON MHUIMATUBE
3alpenagoch IpeoCTaBIATh MEAUIMHCKYIO IIOMOIIb
HeJleraJbHBIM HMMUTPaHTaM (32 UCKIIOYeHNEeM He-
OTJIOXXHOM).

HecmoTps Ha TO, 9YTO 3TOT 3aKOHOIIPOEKT B KOHIIE
KOHIIOB OBUI TPU3HAH HEKOHCTUTYIIMOHHBIM (TaK KaK
BOIIPOCH] MMMUI'PAIIMOHHON MOJUTUKHU PelIaoTca
TOJBKO Ha $eZlepabHOM YPOBHE), OH OIIPEe/eIIT
MeXaHU3M COKpalleH!s 0601X BUJOB UMMUTPALIUH,
JleraJbHOU U HeJleraJbHOM, U TeM CaMBbIM ITOJOXKU
HavaTo pepopMe BCell CHCTEMBI COLIMAIBHOTO 0bec-
IIeYeHUs.

B 1996 r. 6bUT IPUHAT 3aKOH O TUYHOMN OTBET-
CTBEHHOCTH, KOTOPBIN OrpaHUYMBaJI [ IeTaIbHbIX

2 Cw.: Latinos in a Changing U. S. Economy / Morales R., Bonilla Fr. (eds.). 1993.
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WMMUTPAHTOB BO3MOXKHOCTH I10JIb30BAHUSA YCIyTa-
MM COLMAJbHBIX CJIYKO U MPOJOBOIbCTBEHHBIMU
TaJloHaMu. HesyrerajbHble MMMUT'PAHTHI JIUIIAINCH
ZI0CTyTIa K OOJIBIINHCTBY FOCYZapCTBEHHBIX JIBI'OT
Ha peslepaJIbHOM U MECTHOM YPOBHAX, a TAaKXKe Ha
ypoBHe mTaTta. Kpome Toro, B 1996 r. Korrpecc CIIIA
y)KeCTOUWI HaKa3aHusA 3a IpaBOHapyIIeHN:, COBep-
1raeMble UMMHUTPaHTaAMH.

OZHU 13 OC/IeJHUX ITOIIPAaBOK K UMMUI'PALIH-
OHHOMY 3aKOHOZAaTeJbCTBY BCTYIIWIU B CUJIY C
01.04.1997. 3akoH 1996 1. «O pedopme HeerambHON
MUTPALKN U OTBETCTBEHHOCTU NMMUTPAHTOB» CYIIle-
CTBEHHO Y>KeCTOYWI OTBETCTBEHHOCTb 3a HapylleHue
YCJIOBUM BU30BOT0 CTaTyca, a TaKXe 3aTPOHYJ MHO-
r'ye BOIIPOCHl MUT'PAIIOHHOH ITOIUTUKY — OT Bbe3-
Jia B CTpaHy o IpeloCTaBAeHNs COIIMaIbHBIX IbIOT
WHOCTpaHIaM. B aBrycre Toro xe roga [Tpe3useHT
MIOZMUCHIBAET 3aKOH «O JIMYHOU OTBETCTBEHHOCTH U
IIpeloCTaBIeHUY BO3MOXKHOCTH 3aHATOCTU», 3HAUU-
TeTBbHO COKPATUBLINH COIMAIBbHYIO U GUHAHCOBYIO
IIOMOIIb UMMHUT'PAHTaM.

Hapszgy c aTuM, Mepbl 10 YCUIEHUIO TIOIrPaHNY-
HOT'O KOHTPOJIf, 0COOEHHO XeCcTKue B ImTarax Texac
u KanmdopHusi, npuBenu K TOMY, YTO YMHOXKIIOChH
YHCJIO HeJleraJbHBIX [IepeXo/loB Yepe3 MeHee OXpa-
HAEMYIO apU30HCKYIO TPaHUILY.

Ho B 1njesioMm simbepann3M UMMUTPALIHOHHON
MTOJTUTUKY B AMepHKe IPUBOJUT K TOMY, 9TO yKe-
CTO4YeHUe KOHTPOJIA paKTUIECKU He OTPAXKAETCsA Ha
o6’beMax UMMUTPALIMOHHBIX TOTOKOB. C 1990 mo
2000 r. CHIA npuHAnu 9,5 MJIH HOBBIX [IOCTOSHHBIX
XuTesel, He CYNTasA MIUIMOHOB MHOCTPAHIIEB, IIPU-
€3KaBIIUX B 3Ty CTPaHy BpeMeHHO Ha paboTy wiu
yueby.

VI. Teppopucruyeckas araka 11.09.2001 va Mex-
JYHApOJHBIN TOPTOBEIH LIeHTP U [IeHTaroH nosieksa
3a o601 He0OXOANMMOCTD AOCOTIOTHO HOBBIX MOJTH-
TUYECKUX PelleHUH.

Cpasy nocjie TepaKTOB IOTPAHUYHbIE CTY)KOBI TTO-
JIyIWIN PacliopsiKeHHe ITepeKphITh I'PAHUIIEL U pa3-
MEeCTUTh areHTOB B a3pOIOPTax, YTO B 04epesHOM pa3
[IPOZIEMOHCTPHUPOBAJIO YHCTO PEaKTUBHBIM XapaKTep
aAMEepPUKaHCKOM MMMUTPAIIMOHHOM MOMUTUKA> . BHY-
MaHue 00IIIeCTBa EPEKTIOYMIOCH C HeJIETaIbHBIX UM-
MUT'PaHTOB Ha «3aCHeBIINXCS», T.e. UMMUIPAHTOB,
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OCTaBIIMXCA B CTpaHe Iocjie OKOHYaHUA AeNCTBUA
Bu3bl. OOIIECTBO TOTPe6OBAIO OTBETA HA BOIIPOC,
KaK MOIJIO ITIPOM30MTH, YTO HECKOJIbKIM TeppOpHUCcTaM
yZAaJlIoCh BbeXaTh B CTPaHY «IeraabHO». [JONUTHKHY,
YyTKO pearrupymoliye Ha llepeMeHbl 00LIeCTBEHHOTO
HacTpOeHUsl, TOATOTOBWIN P MHULIMATUB SKOHO-
MUYECKOTO XapaKTepa /IS pelleHHs TPOOIeMBbI «3a-
CUZIeBIIUXCsI». V1 XOTA ClieluaIrCThl 10 UMMUTPALUU
roBOpWIN 00 3TOM IpobIeMe 33/[0/IT0 10 COBEPIIEHMUS
TepaKTOB, JIUIIb B HACTOAIIee BpeMsA BBOJUTCA HOBasA
cucreMa opOpMIeHHs CTaTyca CTyAeHTOB-UHOCTPaH-
IIeB ¥ YYaCTHUKOB IIPOrpaMMBbI 06MeHa .

Kak y»xe oTMedanoch, OCHOBHBIM 3aKOHOZATeb-
HBIM aKTOM, OIIpe/IeIAI0IINM CTaTyC JINI], Bbe3Ka-
ouux B CoeguHeHHble lITaTel, ABAsAeTCA 3aKOH
oT 27.06.1952 «O6 UMMUTpAIUU U TPaXKAaHCTBE».
JTOT 3aKOH C MHOTOUMCJIEeHHBIMHU OMIPaBKaMU U
ZOTIONHEHUAMH U B HacTosAlllee BpeMs yCTaHaBIU-
BaeT IIPaBOBOM PEXXUM B 3TOH 06acTu. 3aKOH pe-
TYJIUpyeT HOPMBI UMMUTPAIMHU, YCIOBUA JOIYCKa B
CTpaHy, IpaBWJia [ToMy4yeHNs pa3pelleHNi Ha Bbe3],
TOPSAOK BBICBUIKY UHOCTPAHIIEB, a TaKXKe BOIIPOCHI
HaTypalu3aluy, T.e. IpeJoCcTaBlIeHNA rpakiaHCTBa
WHOCTpaHIaM.

3aKOoH UckKIoYaeT 33 KaTeropuy NHOCTPAHLIEB,
KOTOPBIM I10 TEM WIU UHBIM IIPUYMHAM, B TOM YUCIIe
HUZEO0JIOTUYEeCKUM, 3ampeniaerca Bbe3xarth B CIIIA Ha
BPEMEHHOE WX MTOCTOSAHHOE MpeObiBaHme” .

CornacHO aMepUKaHCKOMY UMMUI'PallIOHHOMY
3aKOHO/ATENbCTBY JII000€ JIUIIO, He ABJIAI0IIeecs
rpaxzgannHoM CIIIA, cuntaerca nHocTpaHieMm. B 3a-
BUCHUMOCTH OT CBOET'0 IIPaBOBOI'0 CTaTyca MHOCTPaH-
LB IeJIATCSA Ha TPU KaTerOpUu:

— JIMLA, KOTOPBIM pa3pelieHo BpeMeHHOe MpeOHI-

BaHue Ha TeppuTopuu CIIIA (HeMMMHUIpaHTh)>?;
— mnoctosiHHbIe xuTenu CIIIA (yierajbHble UMMU-

rpaHThi)®’;

— He3aKOHHble MHOCTPAaHIIb (He3aKOHHbIEe UMMU-

TPaHTEL).

OCHOBHBIM pa3nIuyreM MeXAy HeUMMUTPaHTaMU
U UMMUTPAHTaMU ABISAETCA XapaKTep MOJIyIeHHOTO
UMU paspenenusa Ha npebbiBatve B CIITA. Heuwm-
MUTpaHTHI [TOIy4aloT pa3pellleHre Ha BpeMeHHoe,
a UMMUTPaHThl — Ha MMOCTOSHHOE pebbIBaHye Ha
Teppuropuu CIIIA.

% B CLUA HblHe penicTByeT CucTeMa npeasaputensbHoit MHbopMaummn o naccaxupax (Advance Passenger Information
System, APIS), 13 koTopoit NacnopTHble faHHbIE MAacCaXMPOB MOCTYNaT B UMMUIPaLMOHHYI0 U TAMOXKEHHYIO Cy>XKBbI.

% Yucno obnapateneit ctygeHuyeckoi Busbl yenuumnocs ¢ 330 Toic. B 1990 1. go 625 Teic. B 2003 r. [lons poccusiH cpenm
obnapatenen ctyneHyeckon Bu3bl B 1998—1999 rr. coctasnana nuwb 1,1 %.

27 K HUM OTHOCATCS aHaPXUCThI, «NPUBEPXKEHLbI MPOTUBOAENCTBUSA N0OOMY OpraHM30BaHHOMY NPaBUTENLCTBY», ML,
CBAI3aHHblE C MapTUAMK ToTanuTapHoro xapaktepa B CLUA, n 1.4. Ha UMMUrpaunoHHyto BU3Y HE UMEIOT NpaBa cTpaja-
loLLKne pa3NMyYHbIMU BULAMK NCUXUYECKUX 3aboneBaHmWii, HAPKOMaHbl U XpOHMYeCKME aIkoroanku, nnua ¢ onacHbIMM
MHOEKLMOHHbIMK 3aboneBaHnaMM, NpodeccroHanbHble HULLMe, BpoasaTM, NPOCTUTYTKM, BCe, KTO MOXET cTaTb bpemMeHeM
ans cnyxbbl counanbHoro obecneyerus, ocyXxaeHHble 3a COBEPLUEHHbIE NPecTyrnneHns (KpoMe YNCTO NoaUTUYECKUx),

N HeKoTopble apyrue.

% CM.: MBaHoB M. M. HeumMmurpaumoHHslie Bussbl CLLUA. M., 1997.
% CM.: MiBaHoB M. M. CTtaTyc nocTosiHHoro xutens CLLUA: ycnosus v npouenypbl nprobpeTteHus. M. : Pycckas genosas

nutepatypa, 1997. C. 25.
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OPUANYECKAA HAYKA BE3 IPAHUL|
AnMUHKCTPATUBHOE NPaBO

VIL. Vicxoas U3 npeAMeTa UCCIe0BaHNsA HEOOXO0-
Mo 60Jiee TOPOOGHO TpoaHaIU3UPOBATh MTOHATHE
«HE3aKOHHBIM MIMMUIPaHT»" . HejleraJbHbIMU B LIH-
POKOM CMBICJIE CIUTAIOTCA NHOCTPAHIIbI, HAXOAIIN-
ecs B CIIIA B HapylieHre UMMUTPAIIMIOHHOT'O 3aKO-
HozaTenbcTBa. K 5Toil kaTeropuul OTHOCATCA JIUIA:
— HeJIETAJIbHO NlepeceKInye TpaHully (6e3 IpoxoxK-

JIeHUS TIPOIIeZYPhI KOHTPOJIA CO CTOPOHBI CITy)KOBI

UMMUTPALUU U HaTypaau3alin);

— BBbexaBllIue JierajJjbHO, HO ocTaBiuecs B CIITA
ZIOJIbIIle pa3pelleHHOTo CPOKa;

— B'bexaBlIne JieralbHO, HO HapyIINBIINE yCI0BUA
HEMMMHTPALMOHHOTO cTaTyca (Hanpumep, pabo-
TaBIIKeE 10 HaliMy 06€3 COOTBETCTBYIOIIETrO pa3pe-
meHusa)>;

— IIpoHUKIIMe Ha TeppuToputo CIIIA 1o nogmox-
HBIM JIOKyMeHTaM, TI0J, Uy>KUM MMeHeM WU UHBIM
MOILIIeHHUYECKUM IIyTeM;

— He nMeromye npasa Ha Bbe3z B CIIA 1 BbexaB-
IITHe B pe3y/bTraTe COKPHITUA nHopMaIuu (Ha-
puMep, B IPOIUIOM IeIIOPTUPOBaHHbBIE U Bep-
HyBIIINeCa paHee pa3pelleHHOIO BpeMeHM).
[TepBble TpU KaTeTOPUU CUUTAIOTCSI HAXOAALIU-

mucs Ha Tepputopun CIIA HesakonHo (unlawfully

present) wiu «BHe cTatyca» (out of status). OcraBmm-
eca KaTeroOpuM IepexoAAT B 3TOT Pasps, KaK TOIbKO

o6HapyxuBaeTcs GaKT HapyIIEHUs 3aKOHa™ .
KonTpossb 3a HeponymenueM B CIIIA He3aKOHHBIX

MMMUTPAHTOB, a TAK)Ke UX 0OHApY>KeHHe BO3JIOXKEH,

B TOM YHCJIEe M HA aMEePHUKAaHCKUX paboTozaresnei.

IToceanme 06s13aHbI HAHUMATDh Ha PabOTY TOIBKO

UMeIOIINX Ha 3TO NIpaBo. B ciyyae HapymeHusa 41a

paboTozaTesiel ycTaHOBIEHA KaK IpakJaHCKasi, TaK

U YTOJIOBHAsA OTBETCTBEHHOCTb.

VIII. B 1e;1loM UMMUTPAlIOHHYIO IIOJIUTHUKY aMe-
PUKaHCKOTO rocyzapcrsa onpegendaeT Konrpecc
CIIA. Psagom MoJITHOMOYMH B pellieHNH BOIIPOCOB
UMMUTPALU U PYKOBO/CTBE T'OCYZapCTBEHHBIMU
opraHaMu, HelloCpeACTBEHHO OCYIIEeCTBIAIIINMU
MMMUTPAI[MOHHYIO OJIUTHUKY, 061azaeT [Ipe3uieHT.

OcHoBHBIMU delepaTbHBIMU OPTaHAMU UCIIOJ-
HUTEJIbHOH BaCTH, 3aHUMAIOUIUMUCA BOIIpOCaMH
UMMUTpaluuu, ABISIOTCS:

— TocyzaapcTBeHHsbIH AenmapTameHT (Department of
State);

— Cnyxba UMMUTpalluu U HaTypaauzaiuu

(Immigration and Naturalization Service);

— MunucrepctBo Tpyza (Department of Labor).

OcobbiMu GYHKITUAME HazieeH HaroHaabHbIH
Bu30Boi1 1leHTp (National Visa Center), ynpasisie-
MBI YacTHOM KoMIaHuel 1o KoHTpakTy ¢ ['ocyzap-
CTBEHHBIM JlelIapTaMeHTOM.

TocydapcmeeHHblil denapmameHm — aMepUKaH-
ckoe MHUHUCTepCTBO MHOCTPaHHBIX fesl. OH, B 4acT-
HOCTH, 3aHUMaeTCA AeJaMU MHOCTPAaHIIEB, JKeJlalo-
mux BpexaTh B CIIIA u HaxozAmuxca 3a IpeeiaMu
9TOM cTpaHbl. Uepes MOCOIbCTBA U KOHCYIbCTBA ['ocy-
JapCTBEHHBIH leTTapTaMeHT OCYIIECTBIISET OOBIITYIO
YacTh MEX/YHapOAHO-TIpaBoBhIX pyHkumi CIIIA 3a
py6exxoM. B GYHKITHH TOCOTBCTB U KOHCYIbCTB CIITA
3a rpaHullell BXOAUT Bbllaua Bbe3HbIX UMMUTpaLIU-
OHHBIX 1 HEMMMUTPAIMOHHBIX BU3. JlaHHbIE YHK-
unu l'ocyiapcTBeHHBIN leapTaMeHT HavaJl BBITION-
HATH B 1917 ., KOTZIa BIepBHIe ObUIA YCTAHOBJIEHA
noHOMacHITabHas BU30Bas cucTeMa. BBeZieHHas
epBOHAYaIbHO KaK BpeMeHHas Mepa B CBSI3U C 00-
CTOATEIbCTBAMM BOEHHOI'O BpEMEHH, 3Ta CUCTeMa
BIIOCJIEZICTBUU CTajla MOCTOAHHOM. JKesnaromniue mo-
JIYYUTh HEUMMUTPaUHMOHHYIO BU3Y MOTYT OOpaIaTh-
cqa u B ocosnbeTBa CIIA B gpyrux crpaHax. OgHako
BCerZia eCTb BepOATHOCTD TOTO, YTO B PACCMOTPEHUN
BoIIpoca OyZeT OTKa3aHO U 3asBUTEJIIO I 0AaYn
3asBKU OyZIeT MpeyIoXKeHO BhIEXaTh B CBOIO POAHYIO
CTpaHy.

AMepukaHcKUe KOHCY/IBI HA MecTaX HaJleJeHbl
6e3yCIOBHBIM IIPaBOM OKOHYATETbHOTO TPUHATHUA
peleHui o BceM BoIlpocaM BhiZiauu BUs. /I BeIHe-
CeHus pelieHusA 06 OTKa3e BO Bhes/le J0CTaTOYHBIM
OCHOBaHUEM MOXKET CIYKUTh HaJIu4re IoJ03peHnH
B TOM, UTO TIpe6hIBaHe JaHHoTOo 3aaBuTensa B CIITA
MOJKET OKa3aTh HETaTHBHOE BIUSHYE Ha 61arococTo-
sTHUe ¥ 6e30TMacHOCTDb CTPAaHHI.

Cnync6a ummuzpayuu u Hamypaiusayuu (CUH)*
ABJIAeTCA nofpaszeneHreM MuHUcTepCeTBa I0CTULIH.
B ee GyHKIMM BXOAUT HETIOCPEACTBEHHOE MPETBOPE-
HUe B ’XM3Hb UMMUTPALIIOHHOTO 3aKOHOZATENbCTBA.
Tosnpko CHH 3aHuMaeTcsa felaMy HHOCTPaHLEeB, Ha-
xogAmuxca Ha reppuropuu CIIA. OHa nnposepseT
BCEX MHOCTPaHIeB, Bbre3xaromux B CIIIA. Hecmotpsa
Ha MMEIOIIYIOCA y Bbe3XKarollero BU3y, 3aKOHHO I10-

30 I'Ip0T0|<on NpPOTNUB HE3aKOHHOIo0 BBO3a MUIPAHTOB Mo CyLle, MOPIO N BO34YXY, ,D,OI'IOJ'IHFHOU.I,I/IIZ KOHBeHLI,I/IPO OpraHI/IBaLI,I/II/I

31

32

33

O6beanHeHHbIX Haumit NpoTMB TpaHCHALMOHaNbLHOM opraHmM3oBaHHoit npectynHoctv // Qecatsiit koHrpecc Opranusauum
O6beunHeHHbIX Hauwit no npegynpeXaeHnto NpecTynHOCTY 1 0bpaLLeHuto C NpaBoHapyLIMTeNsiMu : CEOPHUK AOKYMEHTOB.
M., 2001. C. 478—493.

CM.: 3aKoH 1996 1. «0 pedopMe HeneranbHOM UMMUIPaLMK 1 OTBETCTBEHHOCTM UMMUTpaHToB» (Illegal Immigration
Refonn and Immigrant Responsibility Act] fan fetansHoe ToNKoBaHWe TEPMUHA «HENEraNbHO NPUCYTCTBYIOLLNI», BKITIO-
4MB B Hero, B YaCTHOCTM, He TONbKO NuL, gonycTuslunx npeboieanne B CLLIA cBepx pa3pelleHHOro neproaa BpeMeHwu,
HO 1 UL, MHBIM 06pa30M HapyLLUMBLLIWX YCIIOBUSI BpeMeHHOro npebbiBaHus.

3a nofobHble HapyLIeHNss UMMUTPaLMOHHOrO 3aKOHOAaTeNbCTBA NPeAyCMOTPeHbl AenopTaLus, HakasaHus B Buae
wTpadoB u nnweHns cBo6oabl (0T WeCTU Mecaues 4o ABYX JIET B C/lydae NMOBTOPHbLIX HApyLUEHWI), a TakxKe 3anpeT Ha
Bbe3q B byayLueMm.

CWH ctana yacTbto MuHuctepctsa toctuumm B 1940 r. [lo atoro ¢ 1882 r. pyHkumm CUH BbinonHANM pa3nnyHble opraHbl
B cocTaBe MuHuUcTepcTBa Tpyaa U MuHucTepcTBa GpuHaAHCOB.
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JIlydeHHy10 UM B ItocosnbcTBe CIIIA B pogHOI cTpaHe,
CIHH MoxeT OTKa3aTh BO Bbe3dzie. OHa TakKe CIeAUT
3a 3aKOHHOCTBIO ITpeObIBaHM NHOCTPAHIIEB HA Tep-
purtopuu CIIIA, paccMaTpuBaeT UX 3aABKU Ha IIPOJ-
JIeHUe CPOKOB IIpeOBIBaHs, U3MEHEHUEe KaTerOpUn
BU3HI, IOJIyYeHUe cTaTyca IIOCTOSHHOTO XKUTeNI U
rpaxganusa CIIIA.

CHH mpezcTaBieHa 4YeThIpbMA PeriOHaIbHBIMU
LieHTpaMu U 60 oTAeeHUAMHE, PacloN0XeHHBIMU Ha
Bceii Tepputopu CIIIA. Bee zena, He Tpebyromie
cobecezioBanus ¢ YMHOBHUKOM CUH, mpoxozsAT yepe3
OJIVIH U3 PeTMOHAaIbHBIX I[EHTPOB, B 3aBUCUMOCTH OT
MecTa KUTeJIbCTBa 3asgBUTeA. MHorue xozaraiicTsa
IpocTeliniero xapaxkrepa (HanpuMep, 0 IpoAJIeHUN
CpOKa IpeObIBaHUA M0 ZIeJIOBOH WU TYPUCTHYECKOM
BH3€) MOKHO I10JaBaTh CAMOCTOATEBHO.

B dyaKIMM HaUUOHANIBHO20 81308020 UeHMpPA
BXOJIUT 3HAYUTENbHAS YacTh paboThI 10 06paboT-
Ke MIpoIeHnH Ha IolydeHue «I'puHKap/». Haruo-
HaJIbHBIM BU30BOH 1eHTp* 6BUT OTKPHIT [oCyzap-
CTBEHHBIM JieltapTameHToM B 1991 r. u ynpasnserca
yacTHOM KoMIaHuell. OH 3aHUMaeTca 3aABKaMU Ha
«TpUHKap/», IoZlaBaeMbIMU HHOCTPaHIIaMU 3a IIpe-
fAenamu CIIA u mozayexalluMU OKOHYAaTeIbHOMY
paccMOTpeHUIo B KoHcynbcTBax CIIA.

Munucmepcmago mpyda onpefensieT, He JUIIUT
JIU Bbe3xKatomuii pabotHuk B CIIIA pabouero mecta
KOT'0-TM00 13 ITOCTOSTHHBIX JKUTEJIEH WIN IPaKJaH
9TOH CTpaHBbl, He ABUTCA I IOTeHIIUAIbHBIN UMMU-
rpaHT 00y30¥ A1 06IeCTBa, U BHIHOCUT PELIEeHU.
AMepuKaHCKUH paboTOZaTENb OJDKEH 10Ka3aTh,
YTO, IpeX/ie YeM OTZaTh IIpeIouTeHre UHOCTPaHILY,
OH IIPeZIPUHST HEOOXOAUMBIE YCUIUSA 110 TIOUCKY He-
06X0MOT0 pabOTHUKA CpeAN aMEPUKAHIEB. DTOT
IIpoliecc Ha3bIBaeTCsA TPYZOBOU cepTudUKanyei.

IX. B 11eJ10M CJIe[yeT OTMETUTB, YTO IIpobIeMa UM-
murpanuu B CIIIA, kak 3aKOHHOM, TaK ¥ He3aKOHHOM,
Ype3BhIYAliHO C/Io’KHA. CIlelaaiCcThl BBICKa3bIBaIOT
MHEHUE, YTO OTHOCUTEIBHO OIaronoIyqYHOe COCTOS-
HUe aMepUKaHCKOYM 5KOHOMHMKHU B HaCTosAlee BpeMs
[I03BOJIAET IIPUBJIEYD B Hee OoJIbllle MHOCTPAHHBIX
pabouux, HeCMOTpPsI Ha MHEHHE TeX, KTO OOUTCA 110-
TepATh PabOTY U3-3a UMMUTPAHTOB WIU IIOJIAaraeT,
YTO IOC/IeZ/HNE OTHUMAIOT Y HUX JIbTOTHL.

U nericTBUTENBHO, IIpeACTaBUTENN AEMOBBIX KpPY-
rOB TPeOYIOT HOBOH «IIPOTpaMMBbI Opacepo» I 10-
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MTOJIHEHUS PhIHKA paboyeil cribl. MeKCUKaHCKUM
paboYuM IpeZIoCTaBIAIOTCS BpEMEHHBIE pa3pellle-
Hus Ha paboty B CIIIA B cdepe yoryr. OHU HYKHBI
B TOCTUHUYHOM OHM3HecCe, B CEbCKOM XO3SIHCTBE, B
chepe oOCITyKUBaHUA NEHUTEHIIMAPHBIX 3aBeJE€HUH.

TakuM 06pa3oM, MOXKHO CKa3aTh, YTO 8 Nepuo-
0Obl IKOHOMUUECKOLU cmabunbHocmu noaumuxu 6oJiee
PAaOUKANILHO peularm 80NpoCyl, CBA3AHHbBLE C UMMU-
epayuetl.

OnsiT CoeguHeHHBIX llITaTOB AMEepUuKU NIpes-
CTaBJsAET COOOM YHUKANbHBLI NpUMep NONbLMKU
ycmpoumb 61a20N0LyUHY0 HCU3Hb 06Wecmaa. B aTom
OIIBITE MOXKHO YBU/IETh TaK»Ke IOMBITKY COBEPIIEeH-
CTBOBaHUA F'YMaHUCTUYECKUX HleaIoB 3alafHOU IU-
BwInusanuu. B cranosnenuu CoeanHeHHBIX IlITaToB
OBbUI 2JIEMEHT HE TOJHKO Pa3BUTHSA, HO ¥ OTPUIIAHUSA
€BPOIIeICKOl TpaAUuIIUU rocyapCTBEHHOCTHU. B oc-
HOBY U3HAYaJIbHO OBUI TIOJIO)KEH MPUHIIUII TOJTUTH-
YeCKOT0 U TPaKAaHCKOT0 paBeHCTBa, IIpUYeM IIOHU-
MaeMoro GOpMasIbHO U U3JHUIIHE — IIPAMOINHENHO.

C ozHoli cTopoHsl, rpaxkgane CIIIA mosyyanu mpa-
Ba U cBOOO/BI, HEMBICJIIMBIE B TO BpeMs B EBpore;
[IPaBUTEIBCTBO He BOIUIOMAIO COO0M KOJUIEKTHB-
HYIO BOJIIO HallUH, a CIYKWIO UHCTPYMEHTOM CO-
[JIacOBaHUA UHAVBUAYaIbHBIX UHTEpecoB. C Apyroi
CTOPOHBI, PENTUTENBHOCT, C KAKOH OBUIN 3aSBJIEHbBI
MIPUHIUIIE MHAWNBUAYaI3Ma U YaCTHOM COOCTBEH-
HOCTH, He YKJIaZlbIBaJIUCh B eBpOIeliCKIe TpaAUIiu.

[TpuBeeHHBIN NCTOPHUYECKUHN aHAINU3 II0JX0/I0B
K QOpMHUPOBaHNIO aMEPHUKAHCKON HAIMOHAIBHOU
UMMUTPAIMOHHON MOJUTHUKYU ITO3BOJIWUI CAeIaTh
BBIBO/] O TOM, YTO Takue GpaKTOPHI, KAaK U3MEHYHU-
BOCTH O0OIIIECTBEHHBIX HACTPOEHUM, IPeAyOexieH-
HOCTb HaceJIeHUA 10 OTHOIIEHHIO K UMMUTPaHTaM,
00BsICHAEMasi HEOCBEZOMIEHHOCTHIO B COI[UATBHBIX
U 5KOHOMUYECKHUX BOIIpOcax, pacpocTpaHeHHbIe
HaATHUBUCTCKHE IIpeApacCcyiKy, a TaKXKe CTOJKHOBe-
HHe pa3JIn4yHbIX UHTEPECOB IIOCTOAHHO IPUBOAAT
K TIOSIBJIEHUIO HECOBEPIIEHHBIX Y He3()PEKTUBHBIX
UMMUT'PALIMOHHBIX TporpaMM. [Ioka HeT HUKaKuxX
OCHOBaHUM IpejmonaraTe, YTo Takoe IOJ0XKeHNe
ZieJ1 U3MEHUTCS B OyzyIneM.

I1paB 6buT M. KaHT, cKa3aBIIuii, 4TO [Ba Ye0oBe-
YeCKUX N300peTeHrA MOXHO CUUTATh CAMBIMU TPY/I-
HBIMH, & UMEHHO: UCKYCCTBO yIIPaBIATh U UCKYCCTBO
BOCIIUTHIBATh.
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improved and refined.

I. Raising questions

The proposition of a risky society has played an active
role in promoting the development of the regulatory
function of the Criminal Law. In order to prevent the
occurrence of social risks in various fields, the func-
tion of the management of the order of administrative
laws and regulations has been strengthened. The nor-
mative value of administrative crime has been con-
tinuously demonstrated. Based on the need of social
governance, the provisions of administrative crime
have been increasing rapidly in number and types,
and soon become a rival to natural crime."In terms of
the change in the number of criminal types, from the
traditional absolute predominance of natural crime to
the absolute proportion of statutory crime.""

zhaoyunfeng1976(d126.com

Zhao Yunfeng,

Professor, Shanghai Law and Political Institute, Shanghai, China
zhaoyunfeng1976(d126.com

© Yxao Onbhan, 2022

Abstract. The cognition of illegality is the foundation of responsivism. However the lack of standard-
ization and clearness in the judgment of illegality cognition leads to judicial tension, which can be
alleviated by the necessity of prevention. Under the hierarchical criminal system in the Civil Law System,
the status of cognition possibility of illegality plays a positive role in the construction of justification,
security measures and normative responsibility. In Chinese Four Elements, the possibility of illegal
cognition is the element of intent. The cognition of illegality is the expression of condemnable will,
which embodies the opposition or contempt to the whole legal order. The distinction between norma-
tive elements and factual elements is relative, and judgment shall be made from such dimensions as
formal basis, substantive basis and policy basis. The standard of judgment for the two shall also be

Keywords: Cognition of illegality, Responsivism, Necessity of prevention, Normative element.

However the specialty and complexity of adminis-
trative laws and regulations are far beyond the cogni-
tive ability of social subjects, who often becomes the
objects of criminal law for lack of legal knowledge.
According to the principle of responsivism, culpability
is the Basis of Criminal Responsibility and only an
awareness of illegality is required before an actor can
be investigated for criminal liability. In view of the
current judicial practice of our country, judicial sub-
jects still have the traditional thinking of presuming
that they know the law and do not pay full attention
to the problem of legal misconceptions®.

But that would be a departure from the principle
of responsivism. In recent years, judicial cases related
to the recognition of illegality have emerged continu-
ously in our country, for example Tianjin Zhao Chun-

' LiYunping, Chu Huaizhi. Face the Coming of the Era of Legal Offence // Procuratorial Daily. June 1, 2007.

2 The possibility of illegal cognition and the avoidance of the mistake of illegal cognition discuss the problem of illegal
cognition from different sides. If the actor does not have the possibility of illegal cognition, the mistake of illegal cognition
is inevitable; if the actor has the possibility of illegal cognition, the mistake of illegal cognition can be avoided. In order
to facilitate the development, the concept of Illegal Cognition Possibility is explained and demonstrated in the article.
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hua illegal possession of a gun case’, Inner Mongolia
Wang Lijun illegal corn sales case* and Henan Qin
illegal cutting of key state protection of plant crime”...
To this regard, we should give a positive response
from the theory of criminal law. In other words, how
to construct a mechanism for distinguishing and an-
alyzing errors in legal cognition that is in line with
the need of practice is a problem that should be paid
close attention to in the theory of criminal law.

I1. Analysis on the theoretical development
of the Illegal Cognition Possibility

Rationalism and indeterminism in psychology lay a
theoretical foundation for the development of respon-
sibility principle in classical criminal jurisprudence,
do not know the law for crime then becomes a new
form of culpability. This is not only a profound reflec-
tion on the ignorance of the law, but also a positive
response to the ideas of freedom and democracy in
the Enlightenment period of capitalism."Only some-
one who can recognize that his behavior is prohibited
by law is the subject of responsibility.”®

The theory of psychological responsibility in clas-
sical criminal jurisprudence mainly points to psycho-
logical facts, i.e. an actor has intent or negligence in
implementation of a dangerous act which shows in-
herent mentality against the legal order and therefore
is reprehensible. Professor Ono Ono Ichiroku pointed
out that the essential characteristic of intentional pur-
pose is not the understanding of the criminal facts,
but the denial of the inhibitory feelings generated
through the cognition of the criminal facts. That is,
the act is committed with illegal consciousness.”

Accordingly, the theory of psychological responsi-
bility refers to the actor’s denial of or violation of legal
consciousness or the subjective aspect of the actor
aiming at the consequences caused by their behavior.
To be sure, the theory of psychological responsibility
has metaphysical method logic and rational thinking
which is the basic elements of classical criminology.

However with the development of the society and
the diversification of social risks, the scope of the
criminal law has been expanded to meet the needs
of social governance which makes the content and
types of administrative prisoners constantly increase.
More importantly, the philosophical basis and guid-

ing methods of criminal law development is also
developing, such as social science, positivism and
neo-Kantianism, which continues to influence the de-
velopment of criminal law theory and form new guid-
ing concepts for the classical crime theory system.
Therefore, the traditional concept of criminal law in
the natural and physical sense began to change. “On
the methodology of criminal law dogmatism, Welzer
opposes natural-physicalism and normativist holds
that the value connotation of criminal law should not
be reduced to a pure causal process or constructed
on the basis of pure norm, but should be combined
with reality. Therefore, people need to pay attention
to the construction of existence prior to law and the
resulting material-based logic”®

Based on the new theoretical basis and social
needs, the principle of responsibilism develops and
enriches itself to adapt to the social reality and the
risk situation.

First of all, the internal motivation for the de-
velopment of the theory of responsibility. The the-
ory of psychological responsibility is the basic frame-
work for determining culpability, and it has laid an
effective foundation for criminal governance in early
capitalist society. The theory of psychological respon-
sibility limits the elements of two psychological facts:
intent and negligence, which embodies the value of
naturalism. However, if the lack of normative judg-
ment and value measurement, it can not effectively
deal with the new problems in judicial practice.

First, the psychological responsibility of theory
can not reasonably explain the justification. Accord-
ing to the psychological responsibility of theory,the
perpetrator shall bear the corresponding criminal
responsibility according to the responsibilism of the
harm caused by the intentional or negligent behavior.
For justification, if the actor has subjective intention
or mistakes in cognition, which has led to harmful
consequences, the actor shall bear criminal liabil-
ity according to the responsibilism. However, the
justification is often based on protecting the more
important legal interests at the expense of the less
important legal interests, which conforms to the con-
stitution of individual crime in form, but does not in-
fringe upon the legal interests in essence. Therefore,
the psychological responsibility of theory is obviously
not reasonable enough when dealing with the justi-
fication.

% Judgment of the second instance on the crime of illegal possession of firearms by Zhao Chunhua // (2017) Jin 01 end

of criminal proceedings No. 41.

4 Judgment of the Retrial of the Crime of Wang Lijun’s lllegal Business Operation // (2017) Nei 08 Criminal retrial. No. 1.
5 Qin Yunhuan. lllegally felled plants under key state protection Judgment of the first instance // (2016) Yu 1224 First

criminal trial. No. 208.

¢ [Germany] Hans Heinrich Schieseck and Thomas Weigert, German Textbook of Criminal Law, trans. Xu Jiusheng, China

Legal System Publishing House. S. 538.

7 Quoted from Feng Jun, Consciousness of Illegality, Zhao Bingzhi, New Explorations in Criminal Law, People’s Publishing

House, 1993. P. 251.

8 Hans Joachim Hirsch, Zum 100. Geburtstag von Hans Welzel, ZSt W 116 (2004). S. 2.
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Second, the psychological responsibility of theory
can not make the effective response to the uncon-
scious negligence’®. Can the actor be condemned for a
negligent act that occurs without awareness? Accord-
ing to the theory of psychological responsibility, sub-
jective negligence is a component of culpability and
the actor shall bear criminal liability, for the danger-
ous act. However, unconscious negligence indicates
that the actor does not have a clear understanding of
the social harm caused by the act, cannot form the
will or motivation to oppose the legal order, and does
not have the psychological basis for condemnation.
"The reason why intentional behavior is severely pun-
ished is because the perpetrator still carries out the
behavior even after he has overcome the opposing
motive of the behavior. "

What the writer explain is the nature of respon-
sibility doctrine of criminal intent, in fact this prob-
lem still exists at the level of criminal negligence.
For example, cognitive errors could also reflect the
indifference of the actor’s consciousness of rules, but
unconscious errors could hardly be related to the will
of law. Third, the theory of psychological responsibil-
ity can not provide the existence of the elements of
norms. With the increase of administrative laws and
regulations, the challenge to the possibility of legal
cognition is increasingly severe. Then the value of
free will in the implementation of dangerous act grad-
ually decreased and the value of other psychological
factors began to show, determinism began to become
the important basis of responsibility theory. In other
words responsibility is not a mere psychological fact
of the actor to be recognized, but a normative eval-
uation that lays the foundation for condemnation."

Therefore psychological fact is no longer the only
factor determining behavior, and social factor be-
comes the important condition governing behavior.
In the aspect of responsibility, the intention or neg-
ligence of psychological fact is no longer unique and
the objective factor outside psychological fact be-
comes the normative condition for judging responsi-
bility. From then on, the theory of normative respon-
sibility began to replace the theory of psychological
responsibility and began to include the consciousness
of illegality in the level of responsibility elements.

Secondly, the external influence of the devel-
opment of the responsibility’s theory. Besides the
internal motivation, the development of responsibility
principle is also promoted by public policy which is the
redistribution of legal epistemic obligation between

Pa3MblLLNEHMA 0 BOIMOXKHOCTYH NO3HAHUS NPOTMUBONPABHOCTH

citizen and state. “The authoritative fiction based on
the absolute obligation of all citizens to know the law
has been profoundly questioned and the so-called al-
locative criterion or demarcation of the line has been
reduced to the following question: under what circum-
stances is it permissible for the state to place the risk
of ignorance on the part of the individual?”*

Ignorance of law does not exempt from responsi-
bility since ancient Rome deviates from the principle
of responsibility doctrine. Psychological responsibility
theory brings legal knowledge into responsibility doc-
trine and presumes that the doer has the obligation
of legal knowledge. From not knowing the law not
being exempt from responsibility to not knowing the
law not committing a crime symbolizes the estab-
lishment of the principle of responsibility, which is
of great significance to the construction of modern
society ruled by law. In the period of capitalist en-
lightenment, it was epochal to give the obligation
of legal knowledge to the doer, which was related to
the simple law, the single type of crime and the un-
derstanding of harmfulness as the understanding of
illegality. With the complexity of the social structure,
the diversification of the types of crimes and the pro-
motion of the regulatory function of the criminal law,
the difficulty of law cognition is increasing sharply.
"There are cases in which no expertise contributes to
a thorough understanding of the criminal law. Even
professors and practicing lawyers who spend most
of their professional lives trying to sort out the intri-
cacies of criminal law are familiar with only a small
part of the law that confuses us.""

The opinions of the writer is reasonable and point
out the difficulty of legal cognition clearly. In view
of the influence of legal cognition on the sharing of
criminal responsibility, under the new social back-
ground, the distribution of legal cognition obliga-
tion should reasonably consider the reasonable dis-
position between the citizen and the society. In this
sense, psychological responsibility theory based on
presumption of knowing law gradually lags behind
the development of society, and it is necessary to im-
prove its structure to adapt to the need of risk alloca-
tion in the changing society. It is under such a social
background that the possibility of illegal cognition
arises, which is not only the requirement for citizens’
obligation of legal cognition, but also the response to
the elements of public policy.

It is timely to rethink the problem of cognition
of illegality in theory. Professor Minoru Otani once

? Unconscious negligence is a concept in German criminal law theory, which is similar to negligence in our country.
10 [Japan] Ono Ono Ichiroku, The Theory of Criminal Constitutive Elements, trans. Wang Tai, Chinese People’s Public

Security University Press, 2004. P. 154.

" [Japan] Yamaguchi Hou, General Introduction to Criminal Law (3rd ed.), trans. Fu Liging,China Renmin University Press,

2018. P. 195.

12 | ao Dongyan, Responsibility Doctrine and Cognition of Illegality, China Legal Science, No. 3, 2008.
13 [Germany] Welzel, Introduction to the Theory of Purposive Action: A New Prospect of Criminal Law Theory (Supplement

4th ed.), China Renmin University Press, 2015. P. 75.
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pointed out that according to the Illegal Cognition
Possibility, the cognition of illegality is not necessary
for the formation of intention, but if the actor is not
in the possibility (or inevitable) situation, cognition
of illegality error is the cause of liability."*

Therefore, from the recognition of illegality to the
Illegal Cognition Possibility is the development and
progress of the theory of responsibilism in the pres-
ent age. Not only in theory, but also in the judicial
practice of the civil law countries pay more and more
attention to the possibility of illegal cognition. "In
cases, especially those of lower courts, when there is
no possibility of consciousness of illegality, the limits
intentional theory based on blocking intent as per Ar-
ticle 38.1 is mostly advocated, and it can be expected
that the Supreme Court will also change its decisions
in this direction.”*

The reason lies in the change of social background,
and the object of condemnation has changed from
psychological facts to normative elements such as
illegal consciousness. As a result, the principle of re-
sponsivism completed a transformation in its internal
structure. "It is certainly reprehensible that the actor
knows that his act is illegal but still commits similar
act. If the actor can realize illegality with a little at-
tention, but the actor is not aware of it and despises
the existence of law, this is the possibility of illegality
cognition, which is also worthy of condemnation. In
other words, the possibility of illegality and illegality
cognition are both providing judgment materials and
basis for liability condemnation."

From the cognition of illegality to the possibility
of illegality, it shows the change of the object of con-
demnation. It is the redistribution of citizen’s legal
cognition obligation and the development from psy-
chological responsibility theory to normative respon-
sibility theory, which accords with the inner demand
of responsibility principle under the spirit of modern
rule of law. Especially in the field of legal crime, how
to examine the distribution of the obligation of legal
cognition, it is more worthy of theoretical attention.
Just as some scholars pointed out: "This means that
in the contemporary legal context, it is necessary
to re-examine who bears the adverse consequences
of ignorance of law or how to allocate the risks of
ignorance of law. If a state can relieve itself of the
burden of proof with respect to notification by means
of presumption in the areas of core criminal law, in-
dividuals shall not bear the corresponding adverse

consequences in the areas of ancillary criminal law
where presumption is not available.""”

According to the opinions of some writer, the obli-
gations of legal cognition shall be reasonably distrib-
uted based on the actual needs of the society in view
of different legal cognition in different social stages.

III. An Analysis of the Position
of the Cognition Possibility
System of Illegality

The possibility of illegal cognition is not limited in the
criminal theory system of Germany and Japan. With
the in-depth research of the principle of responsivism
in the criminal law, it has been proved that the possi-
bility of illegal cognition is intention or responsibility
elements.'®

However some scholars hold a different view:
The study of the possibility of illegal understanding
should not continue to struggle with the intentional
and responsibility elements, but should shift the
theoretical focus to the construction or improve-
ment of the institutional technology or discretion
mechanism. "The crux of the problem of illegality
cognition is not whether the lack of illegality cog-
nition obstructs the responsibility or the intention,
but under what circumstances the criminal responsi-
bility of the actor should not be investigated. That’s
reasonable."”’

It is reasonable to extend the study of the possibil-
ity of illegal cognition to the technical level, but the
systematic status of the possibility of illegal cognition
should not be neglected. In other words, if we can’t
have a reasonable understanding of the status of the
possibility of illegal cognition, it is difficult to con-
struct and perfect the theory from the technical level.

Firstly, the position of illegality cognition in the
criminal theory system of Germany and Japan. In
the theory of criminal law in Germany and Japan,
there is a dispute between the theory of intention
and the theory of responsibility on the possibility of
illegal cognition. The theory that the lack of illegality
consciousness will affect the existence or absence
of intent and discuss this kind of influence is called
intent theory. The theory of responsibility deals with
the lack of consciousness of illegality as a problem
different from the intentional blocking of responsi-
bility.*

1% [Japan] Minoru Otani, General Lecture Notes on Criminal Law, Trans. Li Hong, China Renmin University Press, 2008.

P.312.

5 [Japan] Nishida Noriyuki, Introduction to Japanese Criminal Law, trans. Wang Zhaowu and Liu Mingxiang, Law

Press-China, 2013. P. 215.

16 Zhou Guangquan. |llegality Awareness Is Not an Element of Intention // China Legal Science. 2006. No. 1.
"7 Lao Dongyan. Responsibility Doctrine and Cognition of Illegality // China Legal Science 2008. No. 3.
'8 Chen Xingliang. Study on Awareness of Illegality // China Legal Science. 2005. Is. 4.; Zhou Guangquan. Op. cit.

% Lao Dongyan. Op. cit.

20 [Japan] Masahide Maeda, Lectures on Criminal Law (6th ed.), trans. Zeng Wenke. Peking University Press, 2017. P. 146.
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If the illegal understanding belongs to the inten-
tional constitutive elements, then it is the wrong con-
stitutive elements, obstructing the criminal intent. If
the harmful act is not a kind of negligence crime, it
does not constitute a crime, so the harmful act can-
not be subject to criminal punishment. However, this
conclusion is unreasonable. “In order to avoid this
unacceptable conclusion, the proponents of intent
theory argue that the application of intent theory to
any crime would entail intolerable loopholes and in
that time negligent crime should be punished.”*' But
this point of view is not reasonable, it will expand the
scope of the regulation in criminal law.

The debate on the possibility of illegal cognition
has lasted for many years in the theory of criminal
law in continental law system. Even though Wel-
zel classified the possibility of illegal cognition as a
third kind of liability independent of intention and
negligence in the system of criminology, the dispute
continued. It was not until the Criminal Law Reform
Act of 1975 in Germany stipulated the error of con-
stitutive elements and the error of illegal cognition
in Article 16 and Article 17 that criminal intent and
illegal cognition were two different conditions of con-
stitutive elements of a crime were confirmed.*

Until the Federal Supreme Court of Germany ex-
plicitly took the possibility of cognition of illegality as
an element of liability in the judgment of a case, the
theoretical debate on the status of the possibility of
cognition of illegality came to an end. “A principled
decision of the Grand Criminal Chamber of the Fed-
eral Supreme Court (In accordance with the doctrine
of liability) recognized a sense of wrongdoing as an
element of liability for independence. In the scope of
errors of understanding, the constitutive elements of
the errors of understanding and prohibited errors of
understanding drew a full stop in the development
(Federal Supreme Court Reports of Criminal Judg-
ments 2, 194).%

The debate about the status of the possibility of
illegal cognition in the system is not only the con-
sideration of the different stages of illegal cognition.
That is to say, the possibility of illegal cognition is not
only a system problem and its influence on judicial
practice is obviously different in different stages.

First, it will affect the application of security mea-
sures. "Security measures are special preventive dis-
posal adopted by the law for persons without or with
limited capacity and persons responsible for special
risks by means of rectification, reformation, medical
treatment and other methods."**

The security measure is the specific measure be-
sides the penalty to the person who has no responsi-
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bility, the person who has limited responsibility and
the person who has the certain social danger in the
law. Such specific measures include medical treat-
ment, protective observation, etc. Thus if illegality
is an element of intention, a wrong understanding
of it will prevent criminal intention. Although the
endangering act does not constitute a crime, the actor
may be subject to security measures. This is because
the element of responsibility possessed by the actor
can represent one’s personal danger. On the contrary
if mistake of illegal perception is the essence of re-
sponsibility, it will lead to the non-existence of the
crime and the in applicability of security measures
to the actor.

Secondly, it will affect the implementation of the
urgent justification cause. Article 32, paragraph 2
of the German Penal Code defines the emergency
defense as "the necessary defensive action to protect
oneself or others from an ongoing illegal attack."
So if the mistake of illegal cognition is placed in
the category of intentional constitutive elements,
the problem of illegality of dangerous act can be
eliminated in the phase of conformity. When the
victim faces the infringement caused by the wrong-
ful recognition of the illegal act by the perpetrator,
the victim cannot exclude the illegal infringement
through an urgent justification cause. This is be-
cause the dangerous act is not illegally aggressive.
But if the wrong understanding of the law belongs
to the responsibility nature, the dangerous act has
the illegal attribute. For such illegal infringement
the victim may, in accordance with the law, urgently
defend the perpetrator to protect their legitimate
rights and interests.

Third, it will influence the development of the
principle of responsivism. From the theory of psy-
chological responsibility to the theory of normative
responsibility, the evaluation of culpability is a pro-
cess of transformation from psychological facts to
normative facts. In other words the reprehensible
object is transformed from the uncertain psycholog-
ical content to the normative and definite content,
which is the development and perfection of the prin-
ciple of responsibility in the criminal theory system.
So the possibility of illegal cognition is a normative
element of reprehensible conduct. If it is placed in
the intentional constitutive elements of the category,
it still belongs to the psychological responsibility
theory. In this way, the critical elements of normative
responsibility theory can not be fully reflected in the
stage of responsibility and the scientific nature of
the principle of responsibility can not be effectively
reflected.

21 Jescheck, in GA 1955, S5.100; Arthru Kaufmann, JZ 56 S5.393.
22 Wang Gang. Review of German Criminal Legislation in the Past Fifty Years // Political Science and Law. 2020. 3.
% [Germany] Johannes Wiesels General Introduction to German Criminal Law, trans. Li Changke. Law Press-China, 2008.

P. 459.

2 Han Zhongmo. Principles of Criminal Law. China University of Political Science and Law Press, 2002. P. 494.
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Secondly, the status of illegal cognition in
China’s criminal law system. The possibility of il-
legal cognition is the content of responsivism and
belongs to the ontology of criminal law. Therefore,
the discussion of this question does not deviate
from the criminal theory system of our country. It
is of great significance to the judicial practice of our
country how to deal with the systematic problem
of wrong cognition of illegality. The possibility of
illegal cognition comes from the Three Tiers, so it is
necessary and reasonable to discuss its status in the
background of German and Japanese criminal law.
But the Four Elements is different from the stratum
criminal theory. So discussing the Illegal Cognition
Possibility’s system status under the criminal theory
system of our country is obviously different from
that of Germany and Japan. If we discuss the cogni-
tion of illegality in our country’s criminal law under
the Three Tiers, the conclusion will be unreasonable
because of the dislocation of the theoretical system.
If we discuss the possibility of illegal cognition un-
der the hierarchical criminal system, it is not worth
discussing further. Because this question in Germany
and Japan criminal law theory already had the final
verdict.

Therefore, it is reasonable and scientific to discuss
the cognition of illegality on the basis of the consti-
tution of Four Elements. According to the criminal
constitution system of our country, the cognitive ele-
ments belong to the subjective culpability. Therefore,
the illegal cognition mistake should belong to the
category of subjective cognition and it is the norm
appraisal’s question. Furthermore, the illegality mis-
take belongs to the content of criminal intent. If the
actor has the Possibility of Illegal Cognition, it has
the criminal intent. In other words, the possibility of
illegal cognition should be placed in the intention of
crime. If it is lacking the possibility of illegal cognition
of criminal intent, harmful behavior can not consti-
tute a crime. “Since the formation of intent requires
that the actor knows that his behavior will harm the
society, an awareness of the social harmfulness of the
act, it is enough to show that our criminal law deals
with the Possibility of Illegal

Cognition in the structure of intent. This is be-
cause it is not consistent with the mainstream view in
Germany and Japan that the recognition of illegality
is an element of responsibility. If repeatedly entan-
gled in its positional question, it unavoidably gives
the human a feeling that avoids the important matter
and focuses on the trivial matter.”*® The view of the
argument is doubtless reasonable. Because it accu-
rately points out that illegality cognition is a problem
of criminal theory system and gives a clear answer to
the system and status of illegality cognition.

% [ao Dongyan. Op. cit.

IV. Criteria for Judging the Possibility
of Cognition of Illegality
and Rational Reflection

The Possibility of Illegal Cognition is a normative re-
sponsibility element, so it conforms to the internal
logic of crime structure. From the presumption of
legal cognition in classical crime to the confirmation
of the Possibility of Illegal Cognition under the system
of purposeful crime ‘s theory, the risk of erroneous le-
gal cognition shifts from the perpetrator in part to the
state. To some extent, it reflects the balance between
the principle of responsivism and public policy. This
is important for civil rights protection.

Responsivism weakens the function of criminal
law while affirming the right of civil freedom. With
the increase of specialization and complexity of legal
norms, the main body of society requires a clear un-
derstanding of legal norms at the responsibility. This
makes the criminal law can not fully play its positive
governance function and deviates from the value ori-
entation of criminal policy to promote the positive
prevention function. So the allocation proportion of
the risks of wrong cognition of law begins to change
and the risks of wrong cognition of legal borne by the
State begin to be partially transferred to the subjects
of the acts. This effectively alleviates the tension be-
tween responsivism and policy of value.

But theorists respond reasonably to the need of
public policy at the structure of illegality cognition
which leads to a difficult technical problem. That
is, the subject of justice how to know and judge the
possibility of illegal knowledge? The analysis of
many judicial cases shows that the judicial subjects
often avoid the possibility of illegal cognition in the
judgment. This was tantamount to giving up on the
normative theory of responsibility. For example, Ye
bought a match gun from Taobao as a toy for his child
and kept it in the trunk of his car. It was later found
out by the public security organs. It was identified
that the match gun was powered by gunpowder and
its muzzle specific kinetic energy was greater than
1.8J / cm2. According to the judicial interpretations
of the Supreme People’s Court and the provisions of
the Ministry of Public Security, the Tianyuan District
Procuratorate concluded that: "If they are identified
as guns and more than one gunpowder-driven guns
are illegally possessed, the crime of illegally possess-
ing guns shall be constituted."* It is precisely because
of the difficulty in proving the cognitive possibility
of violation that the judicial subjects take an evasive
attitude towards the determination of the cognitive
possibility of violation.

First, a critical analysis of the theory of The
Possibility of Illegal Cognition. Professor Che Hao

2% Lju Xie: "Zhuzhou Man Buys" Toy Gun "Only After Police Identify It as Real" // URL: http://hunan.ifeng.com/20161223_0.

shtml.
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think that the current focus is not on discussing the
system and status of the possibility of illegal cogni-
tion, but on constructing a feasible set of applicable
standards from the technical level. This can alleviate
the dilemma of inconvenient application of justice.
He put forward the following standard: "An avoid-
able mistake of understanding illegality must meet
the following two conditions: objectively there is an
opportunity to find out the law to avoid the mistake
and the actor does not try to find out the law to avoid
the mistake."”’

There is no doubt that the standard of the cogni-
zance of the possibility of illegal cognition is based on
the rational thinking of the theory of criminal law and
the practice of judicature. So it may promote quali-
tative of The Possibility of Illegal Cognition and the
sentencing function to play an active role. But it is a
pity that the standard of discriminating the Possibility
of Illegal Cognition has not got a positive response in
practice, and has not deepened the cognition of the
standard design in theory. The specific reason is that
the technical standards advocated by the writer is
basically based on the theory of criminal law in the
continental law system. It also has not designed in
line with our country’s judicial practice needs of the
target system.

Firstly, the feasibility of the standards for judging
the Possibility of Illegal Cognition is insufficient. Ac-
cording to Wiesels, "the certainty of the inevitability
of the error of understanding requires a very strict
judicial decision. Whether the actor was originally
capable of recognizing the wrongful nature of his
act on the basis of his social status, personal capacity
and the cognitive faculties and legal-moral values
to which he could be asked to mobilize. This is de-
cisive."*® However, Wiesels’ discussion on the avoid
ability of illegal cognitive error is relatively broad,
which is of limited value to the guidance of judicial
practice.

Professor Roxin refined Wiesels’s theory and states
that the avoidability of illegal cognitive errors de-
pends on three conditions. (1) The actor must have
the opportunity to think or inquire about the illegality
that his behavior may have. (2) When this opportuni-
ty exists, the actor must completely not trying to find
out the truth or such effort must be very inadequate.
This results in the exclusion of liability being improp-
er and unreasonable from a preventive point of view.
(3) The actor makes an effort to learn the law only
within an excessively narrow scope in spite of the op-
portunity which he had. The actor makes an effort to
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learn the law only within an excessively narrow scope
in spite of the opportunity which he had.”

The argument about the three dimensions men-
tioned above has been going on for several decades in
German criminal theory, but it can’t reach a satisfac-
tory conclusion and provide a reasonable and effec-
tive judgment for judicial application. Based on the
technical criteria of the German theory of epistemic
possibility of illegality, Che Hao focuses on whether
the actor is trying to understand legal norms. Con-
cretely, avoidable illegal mistake of cognition mainly
depends on two aspects: the actor’s ability to know
the law and the degree of effort. However, from the
judicial practice, it is uncertain to judge the ability to
know the law and the degree of effort. Therefore, this
lacks feasibility in judicial application.

For example, Qin found similar "weeds" grow-
ing on the hillside near his farmland. So he picked
three plants after doing the farm work home and
was seized by the forest police. After identification,
Qin cut the Hui orchid is a national key protection
plant. Immediately Qin was detained for 7 days and
was placed on file for investigation and prosecution.
The People’s Court of Lushi County sentenced Qin to
fixed-term imprisonment of 3 years with a probation
of 3 years and a fine of CNY3,000 for the crime of
illegal logging of plants under key state protection.*
In this case, whether Qin had the ability to know the
law and whether he tried to find out the truth were
not explained and proved in the judgment. This also
shows that the judgment standard of the Possibility of
Illegal Cognition has not been recognized in judicial
practice.

Secondly, the standards for determining the pos-
sibility of illegal cognition are excessively abstract.
Analyzing the standards of judging the error of legal
cognition, each standard is abstract and uncertain.
Article 17 of the German Penal Code states: "A per-
son who commits an act without being aware of its
illegality shall not be held criminally responsible if
the mistake is unavoidable." As for how to determine
the inevitability of epistemic error, the German schol-
ar Wiesels pointed out that the judgment should be
based on the epistemic ability and values of the actor.
But cognitive ability and values are both macroscop-
ic and abstract contents, and their practical value
is limited. But cognitive ability and values are both
macroscopic and abstract contents, and their practical
value is limited. In the judicial practice, the judicial
subjects in Germany have not given a clear answer to
the problem of wrong cognition of the law. Therefore,
it has to take the Gewis-senspannug as the judgment

27 Che Hao. Legal Crime Era of Illegality Understanding Errors // Tsinghua Law. 2015. No. 4.
% [Germany] Johannes Wiesels. General Introduction to German Criminal Law, trans. Li Changke, Law Press-China, 2008.

P. 252.

2 [Germany] Claus Roksin General Introduction to German Criminal Law (Vol. 1), translated by Wang Shizhou / Law

Press-China. 2005. P. 625.

% Ma Jiangang, etc.: "picked 3" weeds "man sentenced to 3 years,” Henan Legal Daily, April 19, 2017.
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basis of the Possibility of Illegal Cognition. For ex-
ample, the judicial decisions of the German Supreme
Court have pointed out that when the actor does not
realize the wrongfulness of the act, it is necessary to
use the judgment of "Gewis-senspannug".

That is, "the actor has an obligation to use all his
cognitive ability and the whole ethical world view, if
this can form a judgment of the legality or illegality
of a particular behavior. "'

If we want to use the criminal legal theory of Ger-
many for reference to construct the judgment index
of illegal cognition possibility, we need to resort to
non-normative values. Its theoretical value and prac-
tical significance are relatively limited. Because the
technical standards of the possibility of illegal cogni-
tion are abstract. So In the judicial practice, there are
some difficulties in the application of the standard,
which leads to the improper application of the criminal
law and the infringement of the spirit of responsibility.
For example, teenagers tend to like imitation guns. As
a result, some young people have been prosecuted for
online purchase of imitation guns and even sentenced
to life imprisonment. In practice, there is usually a lack
of clear and reasonable standards for illegally cogni-
tion the inevitability of buying simulation guns. This is
also the main reason why similar judgments frequently
cause theoretical doubts. It is worth noting that from
the criminal legislation and judicial practice® of some
countries and regions have not stopped their efforts
because of the Possibility of Illegal Cognition of judicial
difficulties. On the contrary, they actively think and
perfect from the system level of criminology, and try
to jump out of the Possibility of Illegal Cognition itself.
This effort becomes more urgent and important as the
concept of risk society is proposed.

Secondly, the era development of the Possi-
bility of Illegal Cognition. Since the 1960s, Baker
proposed that the risk society theory has had an im-
portant impact on the German Three Tiers. The pur-
pose of the criminal law began to become the basis
of building the criminal law system. The function of
positive general prevention replaces vindictive pun-
ishment and changes the structure of criminal law,
which makes the social regulation function of crim-
inal law more and more obvious. To this, Professor
Robinson argued that it is not realistic to complete-
ly abandon the consideration of prevention in the
distribution of criminal responsibility. At the same
time, the requirements of retribution and prevention
should be considered simultaneously.*

According to the theory of positive general pre-
vention, punishment for crime is no longer the fun-
damental goal pursued by criminal law. Cultivating
the normative consciousness of social subjects has
become the core value of the functionalist criminal
law and the task of the times. The unreasonable dis-
criminating standard and the positive general pre-
caution are all changing the erroneous views on the
cognition of illegality in the traditional theory of
criminal law. As far as the former is concerned, it is
necessary to refine the standard of distinguishing the
Possibility of Illegal Cognition in order to reasonably
distinguish the problem of illegal cognition. As for the
latter, it was to cultivate the awareness of laws and
regulations in society. To be sure, the discriminating
standard of the Possibility of Illegal Cognition and
the function of positive prevention are discussed from
the aspect of legal cognition. The difference is that
they are from different aspects to the performance
of the understanding of criminal law attention. It is
at this point that the positive general prevention and
the Possibility of Illegal Cognition have an internal
link. "On the issue of whether and how to impute re-
sponsibility to the wrong understanding of the law,
it is necessary to ‘establish and maintain the effect of
general prevention through imputation’."**

The positive general prevention reconstructs the
theory of crime from the aspect of criminal policy,
the concrete manifestation is the reconstruction of
responsibility, and claims that it is composed of two
parts: the crime responsibility and the necessity of
prevention. It also proposed the superior concept of
self-responsibility.

The reason why the necessity of prevention is im-
planted in the category of responsibility is that we
should solve the problem of cognition of criminal
law from the angle of functionalism. This includes
the following two aspects specifically. First of all, we
should actively advocate the social main body’s stan-
dard consciousness. The application of criminal law
is not for the purpose of punishing the actor, but for
the purpose of restoring the normative conscious-
ness damaged by the criminal behavior. Secondly, the
standard of discriminating the Possibility of Illegal
Cognition should be supplemented. If the specific sit-
uation of the agent’s legal cognition cannot be reason-
ably defined according to the standard of distinguish-
ing possibility of legal cognition, a judgment shall be
made again according to the precautionary necessity.

31 [Germany] Claus Roksin, Jurisprudence of the Supreme Court of Germany, Introduction to Criminal Law, trans. He
Qingren, Cai Guisheng, China Renmin University Press, 2012. P. 96.

32 For example, "inability to avoid” in French Penal Code, "Best Effort” in Italian Constitutional Court, "Just Cause" in
Taiwanese Criminal Law and "Reasonable Reliance” in American Model Penal Code are all efforts and explorations in

this field.

3 See Paul H. Robinson. Hybrid Principals for the Distribution of Criminal Sanctions // 82 Northwestern Universiy Law

Review (1987).

3 Neumann/Schroth, Neuere Theorien von Kriminalitat and Strafe, 1980, S. 34.
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In this way, it can be accurately judged whether the
actor conforms to the expectation of responsibility.

According to the supplement and limitation of
the necessity of preventing to the Possibility of Ille-
gal Cognition, it is difficult and inconvenient for the
judicial subjects to judge a case with the Possibility of
Illegal Cognition in practice. And it is also difficult to
find out whether the actor has tried to know the law.
Then we can exclude the criminal liability of the per-
petrator on the basis of the necessity of prevention.
These cases include the crime on illegal possession
of firearms by Zhao in Tianjin, the crime of illegal
logging of plants under key state protection by Qin in
Shanxi and the crime of illegal business operation by
Wang Lijun of Inner Mongolia. Professor Zhang Ming-
kai has clearly pointed out: Even if this kind of perpe-
trators have the Possibility of Illegal Cognition, but
there is almost no danger of committing crime again.
Therefore, it lacks the legitimate basis for applying
the punishment. If the actor is not prosecuted, it will
also be lessons. However, labelling first-time offend-
ers as criminals and imposing penalties, in particular
freedom punishment, would be counterproductive to
crime prevention.*

According to the writer, even if an actor has
awareness of illegality, his criminal liability may be
excluded based on precautionary necessity. Only in
this way can it conform to the spirit of the criminal
law and the judicial nature.

V. Reasonable differentiate
and analyze between Factual Errors
and Normative Errors

In order to reasonably deal with the Possibility of
Illegal Cognition. We need to reflect not only on the
status of the system and the standard of judgment,
but also on the distinction between factual error and
normative error. In this regard, some scholars advo-
cate dichotomy. That is to say, the definition of the
constituent elements should be based on the judg-
ment of norms or the legal analysis of the constituent
elements. Some scholars advocate that the distinction
between factual and normative errors is taken from
five aspects such as social significance, legal signifi-
cance and moral significance.

The existence of different opinions in theory
shows the difficulty in distinguishing between factu-
al errors and normative errors. Some scholars have
pointed out that the distinction between factual er-
rors and legal errors has always been a muddled ac-
count.*
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Writer find it difficult to distinguish the factual er-
rors from the normative errors, and their conclusions
are not reasonable. In fact, the factual element and
the normative element are relative existence but not
absolutely different. Therefore, the two cannot be
clearly distinguished according to the objective cri-
teria. The factual elements has the legal constitution,
therefore needs the judge through the legal norm
to carry on the expression to it. And the normative
elements also need to be restored to the factual ele-
ments and explained it. So the two are not either-or,
but mutually inclusive. In short, in view of the judi-
cial subject’s different standpoints, experiences and
viewpoints, there will be different judgments on the
elements of norms. "The necessary meaning shall be
determined by the interpretations of the correspond-
ing constitutive elements of the crime, and the judg-
ments may differ. There is also a reason for that."”’

Therefore, the subject of justice in the judicial
practice of the same elements will make different
judgments and it may be derived from the needs
of policy to make different considerations. On the
whole, a reasonable distinction between factual er-
rors and normative errors provides a feasible stan-
dard for recognizing the Possibility of Illegal Cog-
nition. This requires us to proceed from the formal
level, the substantive level and the policy level three
dimensions, carries on the progressive type omni-di-
rectional inspection.

1. Formal Basis: Factual Error
is Conformance Judgment,
Normative Error is Illegality Judgment

Generally speaking, compliance is the content of
constitutive elements and it’s a wrong understand-
ing of the state of an objective behavior belonging
to constitutive elements. It is connected to errors of
fact. The cognition of illegality is a wrong cognition
of illegality under the condition of a complete cogni-
tion of constitutive elements, which is related to the
error of norms.

Professor Welzel thinks it is necessary to under-
stand the error of constitutive elements and the er-
ror of prohibition, and to distinguish the two types
of errors from the level of illegality and constitutive
elements. If a man takes an article of property from
another in the mistaken belief that it is his own, he is
in error of constitutive element(he didn’t know that
he was taking someone else’s property). But if some-
one mistakenly believes that he has the self-help right
(e.g., he has a right of self-help as a creditor vis-a-vis
a solvent debtor) to take other people’s property, then
he has a wrong understanding of the illegality of the

% Zhang Mingkai Avoidance of Recognizing Administrative Offences as Criminal Offences: Concepts, Methods and Routes //

China Legal Science. 2017. No. 4.
% [ ao Dongyan. Op. cit.

%7 [Japan] Yamaguchi Hou. General Introduction to Criminal Law (3rd ed.), trans. Fu Liging. China Renmin University Press,

2018. P. 204.
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behavior. A person who does not know that he has
a pledge on his hidden property is mistaken about
the state of affairs. If he knows this but mistakenly
believes that he has the right to lift the fetters, then
he is in the error of prohibition.*®

According to the point of this paper, from the
perspective of conformity or illegality, can provide
a reference for the distinction of factual and norma-
tive error. However, it should be pointed out that the
errors of constitutive elements are not all errors of
fact. In addition to the elements of fact, there are also
elements of norm such as obscenity, insult, indecency
and so on. If only from the perspective of conformity
and illegality, we can not reasonably distinguish the
mistake of fact from the mistake of norm. "Misun-
derstanding the constitutive elements of norms is
a mistake of law, but it is a mistake of constitutive
elements. The mistaken recognition of the subjective
elements of self-defense is a mistake of fact, but a
mistake of prohibition."*

Therefore, conformity or illegality is only a for-
mal requirement to distinguish factual error from
normative error. It has certain reference value. But
it also needs to be supplemented and perfected from
other dimensions. In other words, the judgment of
conformity and illegality can provide the formal basis
for determining the error of fact or the error of norm.
But only this is not enough, we also need to examine
from the level of substance to determine whether it
is a factual error or a normative error.

2. Substantive Basis: Factual Error is the Factual
Judgment of Yes and No, Normative Error
is the Value Judgment of Right and Wrong

Some scholars think, "If the actor’s cognitive error
is through the careful observation and judgment of
the facts may be overcome, then this cognitive error
is a factual error. If the actor’s cognitive error can
be overcome by further understanding the norms of
criminal law, then this error is the cognitive error of
illegality."*

For example, the perpetrator mistakenly considers
the fishing ban as an illegal fishing ban. In fact, the
actor misjudged the fishing period stipulated by the
law. This is therefore an factual error of understand-
ing. If the actor thinks that the fishing ban period can
also be fishing, that is, the actor thinks that fishing

is not illegal by the law. It is a normative mistake of
understanding. So errors of fact may be avoided by
careful observation, errors of law need to be avoided
by familiarity with the law. Professor Kinderhoiszel
once pointed out:"To recognize the characteristics of
the normative constituent element, we must also un-
derstand the legal or social function of this element.
Thus, in the elements of the normative elements of
the actor must be aware of the object involved in the
undertaking of the relevant actual use. Only in this
way can intent be established.""

According to this paper, whether it can be rec-
ognized that the function of the society that consti-
tutes the elements is a substantial judgment. In the
obscenity smuggling case against ALY of Mali, the
defsel argued that, because of cultural differences, it
was not a crime for the defendant to sell or purchase
pornographic discs in his own country. So ALY doesn’t
know that this is a crime in China. The court accepted
the argument and pointed out in its judgment that
ALY, a Malian citizen, had committed a minor act due
to his wrong understanding of Chinese law and his
subjective malignancy is also smaller.*

In this case, the understanding of obscene articles
is a factual error or a normative error, we need to
consider whether the actor has realized the value
of CD’s social function and practical use. If the actor
does not realize its social function, it should belong
to the factual error and obstruct the criminal inten-
tion. Making a judgment based on the dimensions of
facts and value is to provide a basis for distinguishing
between a factual error and a normative error from
a substantive level.

It must be pointed out that errors of fact and er-
rors of norm cannot be exactly distinguished from
errors of norm because of the relativity of fact and
value and the influence of extralegal factors. Some-
times we need to judge by the elements of policy. Just
as some scholars said: "In some cases, whether it is an
illegal error or a factual error will produce a dispute.
This is mainly because of the ambiguity and ambi-
guity of fact and law. That is, facts include not only
the elements of description but also the elements of
norms. This makes the distinction between fact and
law ambiguous."* In some cases, therefore, it is nec-
essary to distinguish between errors of fact and errors
of norm in the light of criminal policy.

% [Germany] Welzel. An Introduction to the Theory of Teleology: A New Prospect for the Theory of Criminal Law (Supplement

4th ed.). China Renmin University Press, 2015. P. 87.

% Vgl.Welzel, Das Deutsche Stafrecht, 11. Auf L., Walter de Gruyter, Berlin, 1969, S. 167.
“ Zhang Mingkai. Criminal Law (5th ed.). Law Press-China, 2016. P. 325.
41 [Germany] Kinder Heusel. Textbook of General Theory of Criminal Law (6th ed.), trans. Cai Guisheng. Peking University

Press, 2015. P. 273.

~

Zi. 2009. No. 193).

2 Criminal Judgment of the Guangzhou Intermediate People’s Court of Guangdong Province (Sui Zhong Fa Xing Er Chu

43 Chen Jialin. The ldeological Trend and Change of Foreign Criminal Law Theory, Chinese People’s Public Security

University Press, 2017. P. 402.

HOHKuP



3. Basis of Policy: Distinguish Factual Errors
from Normative Errors in the Context
of Criminal Policy

From the perspective of practice in addition to the
theoretical criteria to identify the elements of fact or
norm, sometimes it is necessary to make a judgment
based on the necessity of prevention. In some cases
it is indeed difficult to distinguish between elements
of fact and elements of norm. This requires the use of
values such as policy, interests and public recognition.
In other words, the factual elements and normative
elements shall be reasonably distinguished according
to comprehensive standards. From the criminal law
precedents at home and abroad, we can also see that
the criminal policy plays an important role in distin-
guishing between the facts and the norms. Professor
Yamaguchi Hou once pointed out: "Because the legal
precedents do not affirm the possibility of exemption
in the absence of illegal awareness, we can only deny
the intentional cases. There has pragmatic and easy
reason."**

We also demonstrated the cases of violating hunt-
ing and discarding seals, for example, the distinction
between a flying squirrel and a mus and the determi-
nation of tearing seals. According to the writer, it is
practical and reasonable in judicial practice to distin-
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guish errors of fact from errors of illegality according to
practical needs. In a word, the problem of factual error
and illegality error can be dealt with flexibly in judicial
practice according to the need of policy. Scholars of
our country, after reviewing the judicial distinction
of the common law’s countries, point out clearly that
the judge usually does not decide whether to obstruct
intent after distinguishing between mistake of fact
and mistake of law(That is, whether the punishment
is necessary). On the contrary they will consider the
necessity of punishment first, and then regard the de-
nial of intentional liability as a mistake of fact and the
affirmation of intentional liability as a mistake of law.*

So the writer more intuitively point out that in
the distinction between legal error and factual er-
ror, the value of the judgment, the interests of the
balance and the elements of policy also play a role
in the division.

As for the definition of the elements of norms, it
is lack of objectivity and certainty. Apart from the
common understanding of some elements of norms,
there is no clear conclusion as to whether the rest
elements are elements of facts or elements of norms.
This requires us to investigate from multi-levels and
multi-dimensions in order to reasonably distinguish
between factual errors and normative errors.

“ [Japan] Yamaguchi Hou, General Introduction to Criminal Law (3rd ed.), trans. Fu Liging. China Renmin University

Press, 2018. P. 204.
5 Lao Dongyan. Op. cit.
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Kntoueasle cnosa: coyuoKynbmypHblil, MeNCKYAbIMYPHbLIL, NPagosoe noJie, Npagosas Kyasmypda,
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Abstract. The article dwells on specific nature of professional dialogue of Russian and Chinese law-
yers with an emphasis on sociocultural differences arising in communication within the framework of
intercultural legal space. The potential of the English language as a common code of communication
for members of legal profession of the two states is analyzed. The author concludes that it is necessary
to take into consideration sociocultural component in teaching lawyers intercultural professional

communication.

H pOZoDKAIOLIVECs TPOIECCH II06aMU3any B
COBpPEMEHHOM 0011IeCTBE IIPUBOJAT K paclIvpe-
HUIO TPaHUL] MEeXKY/IBTYPHOI'O TPOdeCcCHOHAIBHOTO
B3aMMOZENCTBYA B PA3/INYHBIX chepax AeATeTbHOCTH
Jozieli. BMecTe ¢ TeM npodeccroOHaNBHOE COTPYAHU-
4eCTBO B MEXKKYJIBTYPHOM IIPOCTPAHCTBE OOHAPYKU-
BaeT PsAZ CEPhE3HBIX MTPOOJIEM COIUOKYIBTYPHOTO
XapakTepa, KOTOpbIe BCTAIOT Ha ITyTH CIENaINCTOB
IIpY OCYILleCTBIeHUY MeXKY/IbTypHOU ITpodeccuo-
HaJIbHON KOMMYHUKAIWH.

OCO6EHHO OCTPO COLMOKY/IBTYPHBIE PA3IMYUS
OLIyTHMBI B OGIIEHIH IOPHUCTOB, I7le OZJHA U3 CTOPOH
IIpeZICTaBIAET BOCTOYHYIO Ky/IBTYpy. B pamMkax JaHHOM

Keywords: sociocultural, intercultural, legal space, legal culture, specific nature.

CTaThY MBI IPeJTIPUMEM IOIBITKY IPOaHAIN3UPOBATh
crenurKy MEXKYIBTYPHOTO PO EeCCHOHAIBHOIO
o0LIeHus Ipe/iCTaBUTe el TPaBOBBIX KYJIBTYp Poccuu
u Kurtas ¢ Touky 3peHus BBIABIEHHUS Ollpe/ie/IeHHBIX
COIIMOKY/IBTYPHBIX IPOTUBOPEYNH, HEN30EKHO OKa-
3BIBAIOLIVX BJIMAHME Ha yCIIeIIHBIN NCXOZ Tpodeccro-
HaJIbHOT'O ;Uajiora I0pUCTOB IBYX CTPaH.

B nepByI0 ouepezb YIIOMSIHEM, YTO KUTalcKasa
KYJIbTYPa, B COOTBETCTBUU € KiaccuprKaiyeii ame-
PUKAHCKOTO aHTporosora J. Xojula, IpUHAANIEKUT K
TaK Ha3bIBAEMBIM BBICOKOKOHTEKCTHBIM KYJIbTYpaM,
B KOTOPBIX MHOT'O€ OTIpeZiesisieTCsT HesI3bIKOBBIM KOH-
TEeKCTOM, CKPBITBIMU CMBICJIAMU.
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VI3BecTHBIN HUZepraHAcKui conuoor I'. Xod-
cTeZe, B Te4YeHNe HeCKOJIbKUX JIeT IIPOBOAUBIINI
HUCCIe/0BaHUA HallMOHAIBHBIX pa3aIuduil MexXIy
CTpaHaMU 110 BCEMY MUPY, ITOCJ/Ie OIIpoca COTPYAHU-
KO0B ¢ummmana Kopropauuu IBM, pacionoxeHHOTro
B KuTae, Ha npeMeT onpefie/ieHUa UHAEKCa JOIr0-
CPOYHO¥ OpHeHTalVu (IUIaHUpoBaHue OyAyIIero),
cZieJiajl BBIBOZ O HEOOXOAMMOCTH YUeTa BIVSAHUSA KOH-
dyumaHCcTBa Ha Ky/IBTYypPy JaHHOH cTpaHbl. Ompoc
TI0Ka3aJj BBICOKUI MHJEKC AOATOCPOYHOM OpreHTa-
1uu B Kutae (118 6a/10B), B cpaBHEHUY C IPYTUMU
CTpaHaMU.

B Poccuu Takoii mokasaTesb He ZocTur u 80 6at-
si0B". COLMOKY/IBTYPHbIE PA3JIUYUsA B MbILLJIEHUH,
00yC/IOB/IEHHbIE MHOTOBEKOBBIM BJIUSHUEM TPa/H-
UMM, HAXOJAT CBOEe OTpa’kKeHHe U B COLIMOJIMHIBU-
CTUYECKOH crienuduKe 0OIEeHN C IPe/CTaBUTENIAMU
KUTalCcKol KylbTypHl. [IprBeseM comocTaBIeHHe
HECKOJIbKUX IIPUMEPOB 3JIEMEHTOB KYJIbTYpHI 00I1le-
HUA B PyCCKOM U KUTANCKOM fA3BIKaX:

1. ITpugemcmsue. Ilo cnoxuBIIeHca TpaAULIUN HO-
CUTEJIN PYCCKOrO A3bIKa IPUBETCTBYIOT APyroe JUII0
oT cBoero nunia («Pazsl MpuBeTCTBOBATh Bac», «Pa3-
pelInTe MONpUBETCTBOBATh Bac», U T.4.). B xuTaii-
CKOM JKe A3bIKe IIPYU BCTpede IPUHATO IPUBETCTBO-
BaThb He OT CBOETO, a OT TpeThbero juia (HanpuMmep,
OT MMEeHHU JiipeKTopa WU JaXke BCcell opraHu3aliim)
(«fRF&... 387" Wil ») . TIpuBETCTBHE OT CBOETO JIMIA
MOJKeT OBITh BOCIIPUHATO KaK HEIOJHOIIEHHOE, He-
3aBepIlieHHOe BBICKa3bIBaHUE.

2. Coznacue. B peyeBOl MOZiesI PYCCKOTO A3bIKa
comtacve 0OBIYHO BEIpQXKaeTcs KOPOTKUMU ppasaMu
MIOATBEPXKAEHUA WK 0f00peHus yoblmanHoro («Co-
IJIaCHHI ¢ BaMu», «BHI IpaBhl», « MBI [yMaeM Tak XKe»,
U T.11.). B kuTalickoMm ke f3bIKe CyIlecTByeT Lieas
nanuTpa MoZeseil g BelpakeHuA cornacusa. Ha-
IIpUMep, TOBOPAIMINI MOKeT TOAYePKHYTh, B KaKOH
CTEIeH! OH COIVIACEH C MPeAIOKEHHBIM (« 72
T » — «Ha CTO MPOLIEHTOB, IIeJIMKOM U ITOJTHOCTHIO»;
«t4» — «o4eHs, BecbMa» (1 — «ecaTb») U T.IL.).
[TpuMeuaTenbHO, 9YTO BEIpaXK€HHOE B pedU IIepBO-
HavaJIbHOE coIVIacHe BIOCIeZCTBUU BIIOJHE MOXET

Cneumduka MeXKyNLTYPHOrO NPOGECCUoHaNbHO0 061eHMA NpecTaBuTeNelt npaBoBbIX KyNbTyp Poccum i KHP

06EepHYTHCS OTKA30M, TaK KaK B COOTBETCTBUU C KH-
TaliCKMM 3THKETOM HecoIylacue Hesb3d BhICKa3aTh
cpasy JXe U KaTETOPUYIHO, €0 HEOOXOANMO «CMSIT-
YUTh», «OO0NTH», He Tpuberas K pe3KUM BBIpaXke-
HUAM. Takas MoZiesIb pedeBoro IoBeleHNUA O4eHb
yCTONYNBA, TOCKOJIbKY ABIAETCA HEOTheMIeMOH
yepToM KUTANCKOro MeHTaJIuTeTa.

3. Komnaumenm. B oTinyne OoT KOMMyHUKA-
TUBHOM KyJbTypPhl TOBOPSIINX Ha PyCCKOM SI3BIKE,
B KOTOPOI B OCHOBHOM IIPUHSTO IPUHUMATh KOM-
IUTMMEHT, pearupys Ha Hero Ju60 Bepb6ajbHO — C
61arolapHOCTBIO, INOO HEBEpOATHHO — C TIOMOIIBIO
VIBIOKY WK KUBKA, B KUTAMCKOM KyJIBTYpe OOIeHUT
oZi06HAass MO/IeNTb B3aUMO/IEMCTBUSA BPSiZL JIU YMECT-
Ha. B kxuTalickoil KyJabType ¢ JpeBHUX BpeMeH XOpo-
ITMM TOHOM CYMTaeTcsd BCA4ecKoe OTpHUIlaHue WK,
TI0 KpaliHell Mepe, IpuyMeHblIeHle CBOUX 3aCIyT U
criocobHocTeit («M L, 18 ZE 4G e » — «4T0 BB, 10
3TOTO ellle ajeKo» U T.I1.). [IpuHATHe KOMIUIMMeHTa
WJIM TIOXBAJIBI MOXKET OBITh PacIieHEeHO KaK IpU3HaK
HECKPOMHOCTH WX HEBOCIIMTAHHOCTH .

[TogoOHbIE COLIMOTMHTBUCTUYECKHE HECOOTBET-
CTBUA IEMOHCTPUPYIOT OYeBUJHBIE PACXOXK/IEeHUA
KOMMYHUKATHUBHBIX TAPAMETPOB JBYX KYJIBTYp 00-
meHuA. [Ipu ocymiecTBIeHUH XXe KOMMYHUKallUHU B
paMKax MeXKYJIbTYPHOI'O IPaBOBOIO I1OJIA CUTYaluA
OCJIO’KHAETCA U pa3jIndueM IIPaBOBBIX TPAAUINHN.

[TpaBoByto cucteMy Kutasa Hepeko Ha3bIBAlOT
yHUKanbHOU. Takoe onpezeneHue, Ha Halll B3MJIAZ,
SIBJISETCS BIIOJTHE OOOCHOBAHHBIM, BeZlb OHA IIpeJ-
cTaBisgeT co60H YHUKAIbHOE COYeTaHHEe HOPM COITH-
aJINCTUYeCKOro, MeXAyHapOAHOTO IIpaBa U Tpaju-
LIMOHHOTO IIpaBa Kurtas (koHGYyIMaHCTBO, JIETHU3M).
[TocmesHee oka3ano OrpOMHOE BIHUSAHME Ha COBpe-
MeHHBIH 06JUK KUTaliCKOTo mpasa.

V3BecTHBIN HccIeZoBaTeNb COBPEMEHHOTO ITpaBa
Kuras I1. B. TpomuHCcKuii B paboTe, MOCBAIEHHOM
KOMIUIEKCHOMY HCCIeJOBaHUIO IPaBOBOM CUCTEMBI
KuTas, mpuBOAUT IlepedeHb IPaBOBBIX TPaAUIINH,
TIOBJIMABIINX HA CTAHOBJIEHUE KUTalCKOM IPaBOBO
KYJBTYpBI, B TOM uncie B [onkoHre, Makao 1 Ha Taii-
BaHe’ (cM. TabmuIly).

2. AHrnocakcoHcKkas npaBoBasi CEMbs
3. CoBeTckoe npaBo
4. TpagunumnoHHoe npaso Kutas

2. TpapuumoHHoe
npaso Kutas

KoHTuHeHTanbHbIit KuTait loHKOHT Makao TaliBaHb
1. PoMaHo-repMaHckas 1. AHrnocakcoHckas 1. PomaHo- 1. PoMmaHo-repMaHckas
npaBoBas CeMbs npaBoBas CeMbs repMaHckas npaBoBas CeMbS

2. AHrnocakcoHckas
npaBoBas CeMbs
3. TpaguuwnoHHoe npaso Kurtas

npaBoBas CeMbs
2. TpafmumoHHoe
npaso Kutas

Kax BuzHO, BIUAHUE TPaAUIIMOHHOTO IpaBa Ku-
Tasd IOBCEMECTHO, YTO B CBOIO OYepe/ib, AEMOHCTPU-
pyeT 6OJBINoHM aBTOpUTET TpaauIuii JlpeBHero Kuras

B IIpaBOCO3HaHNN KUTAUCKUX rpaxxzgaH. Takas crieru-
(I)I/IKa HpaBOBOfI TpagullU TaKXXe HaXOoAUT CBOE
OTpaX€Hue U B 0pun4eCKoM II1MCbM€E, B KOTOpOM

' Haymenko T. B., MopozoBa []. A. Teopusi MexxKynbTypHbix u3aMepeHuii I'. XodbcTene kak MeTogonornyeckas ocHoBa uccle-
[0BaHWA COBPEMEHHbIX COLMasbHbIX NpoLeccos // MexayHapofHbIi XypHaa nccnenosaHuii kynstypsl. 2018. N2 1 (30).
2 byneHHas C. t0. K npobneme obyyenmns Lingua Franca c nosuuuii pasHbix npasoBbix KynbTyp // BectHuk MockoBckoro
rocyLapcTBEHHOTO IMHIBUCTUYECKOrO yHBepcuTeTa. O6pasoBaHme u negarorudeckue Hayku. 2020. Boin. 4 (837).

C. 60—70.
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OPUANYECKAA HAYKA BE3 IPAHUL|
CoBpeMeHHbIe KOMMYHUKALIMOHHbIE NPOBIEMbI HaYYHOT0 0BuieHHs

ellle C PeBHUX BpeMeH ITPUBETCTBYETCS JIAKOHNU3M:
MBICJIH BBIP)KAIOTCSA OCPECTBOM BCETO JIUIID YETHI-
pex uepormndoB, KOTOPBIE, OHAKO, HECYT ITy6OKOe
cozeprkaHue. DTa 0COGEHHOCTh I0PUANIECKOTO TTHCh-
Ma COXpaHSeTCsA U B Hallle BpeMsl, YTO 3aTPYAHIET
MepeBO/; KUTANCKUX I0PUANYECKUX JOKYMEHTOB Ha
Apyrue si3piku (Hanpumep, 7] 1. [F] B — obecnevenue
JKEHIIHAM PaBHOTO C My)XYMHAMH BO3HArpaXXJeHUS
3a paBHbIit TpyA; 1 2RI 4E — coBepureHue mpecty-
IUIEHUSI TI0 HEOCTOPOKHOCTH .

He MeHblIle 3aTpyZJHEHUI MOXXET BbI3BATh U ITPO-
1iecc 3aKJII04YeHMA or0Bopa, Tak KakK B KUTalCKOMI
IIPaBOBOM KYJ/IbTYpe 3aKII0UYeHHE JOTOBOPOB UMe-
eT paz cenuduuecKUx 0cOOEHHOCTEH: HalpruMep,
OTCYTCTBUE Ha 3aKOHOZATEIbHOM YPOBHE TaKOTO
MTOHATHUSA POCCUICKOTO MPaBa, KaK «CyleCTBEHHOE
yCJIOBHE JOTOBOPA»; IIEPBOCTENIEHHOCTD [T€YaTH I10
OTHOIIIEHUIO K ITOATIVCH TIPY 3aKJII0YeHUH JJOTOBOPA;
[IPaBO MPE/CTAaBUTENSI OPTAaHU3ALUH O/TIMCHIBATh
JIOKyMEHTHI 6€3 J0BEPEHHOCTH U T.7.°

Kpome Toro, Kak U3BECTHO, OCHOBHBIM SI3IKOM
MeXyHapOoJAHOTOo O0OLIeHNsA, B TOM YHcJIe Ipodec-
CHOHAJIBHOTO, B CHUIY PSZia IPUYWH IIPU3HAETCA aH-
IJIMHACKUH A3BIK. PaccMaTprBas BO3MOXKHOCTD €0
HCIIOJIb30BaHUSA B IPOGECCHOHATFHOM OOLEHNHY B
paMKax MeXXKYJIBTYPHOTO IIPAaBOBOT'O MOJIA C y4aCTH-
eM napTHepoB 13 KHP, obHapy:kuBaeM, 4TO pecypc
AHIIMHACKOTO SA3bIKa HE MOXKET OBITh MCYEPIIBIBAO-
MM TIpY Nlepejade I0PUANIECKUX CMBICIOB TIOHS-
TUH, He IPUHA/JIeXXAIUX aHIVIOCAKCOHCKOH ITPaBo-
BOH KyJIbType. B KauecTBe IprMepa NpuBeAeM OJHO
13 HanboJiee YaCTOTHBIX IOPUANIECKIX TOHATHIH:

MouuenHuuecmeo — B yroJIoBHOM IipaBe Poccuu
3TO OJHO U3 MIPECTYIUIEHUH IPOTUB COOCTBEHHOCTH,
HeHaCWIbCTBEHHAas popMa xuileHus. [IpecTyruie-
HU€ COCTOUT B 3aBJIaZIeHUU Yy>KIUM UMYIIeCTBOM WIN
probpeTeHNY ITpaBa Ha UMYILECTBO IIyTeM oOMaHa
760 3n0ynoTpebnenreM gosepueM (cT. 159 YK PO)°,

Fraud — the name given to the actions that are
meant to mislead and deceive that may not have been
the original intent. Fraud consists of some deceitful
practice or willful device, resorted to with intent to
deprive another of his right, or in some manner to
do him injury’.

VESR—ILVEIR U ) (3aBnanenue ayxum umy-
IIeCTBOM WJIM IeHEeXKHBIMU CPe/ICTBaMU OOMaHHBIM
nytem® (mepesog Hai. — C. B.).

OueBUJHO, UTO OIpe/ie/IeHNA JaHHOTO TOHATUA B
PYCCKOM UM KUTalCKOM SI3bIKax 60jiee KOHKPETHBIE,
B OTJIMYME OT OIIpe/ie/ieHNA B aHITIMICKOM f3bIKeE,
T/le JaHHOE TTOHSTHE OKa3bIBaeTcs 6osiee IIMPOKUM.
ITpexcrapieHHble e GUHUIIUYA TAKOT'O YACTOTHOT'O
MIOHATHUA KaK «MOLIeHHUYECTBO» Ha IIPUMepe pyc-
CKOT'0, KUTaliCKOT'O ¥ aHIVIMMCKOTI'O A3BIKOB, a TaK-
Ke IpoBeZIeHHOe HaMU B IIPeBIAYIINX U3BICKAHUAX
Ty60KOe HcceoBaHue MTOTeHIMala aHITIMICKOTO
SI3BIKA KaK 0011Iero A36IKOBOT0 KOZA /AJIs YIaCTHUKOB
MEXKyJIBTYPHOTO TIPABOBOTO IUaIora’, B TOM YUCIIE
C KUTANCKUMU IapTHEPAMH, BBIABIIAET PACXOXKAEHNA
IOPUANIECKUX CMBICJIOB IIOHATHH, UCIIOTb3YEMBIX
KOMMYHMKaHTaMH, IIpe/ICTaBIAIMINMI POCCUHCKYIO,
KUTANCKYTO ¥ aHIVIMHICKYIO IPABOBBIE KY/IBTYPEI.

CiezfoBaTeslbHO, HEMaJOBaXXHBIM (paKTOPOM B
POCCHICKO-KUTACKOM IOpPUANIECKOM OOIEHHH CTa-
HOBHUTCS BOIIPOC BBIOOPA A3BIKA TAKOTO OOIIEHU,
BeZlb UCIIOIb30BaHNe aHIVINICKOTO A3bIKa He MOXET
B [TOJIHOM Mepe rapaHTHPOBaTh 0CTaTOYHOE ITOHU-
MaHUe TI0JTy9aeMoi OT cobeceZlHUKa MHGOPMALIUU.

Takum o6pazom, 1 u3ydaroumx npaso Kuras B
Poccuu u nsygaromux npaso Poccuu B Kutae nipea-
CTaBJISIETCSA 11e1ecO00Pa3HBIM U3y4aTh KUTAUCKUMA 1
PYCCKUH A3BIK, COOTBETCTBEHHO. beccriopHo, 4To 1
TOT, U IPYTO A3BIK, 0COOEHHO KUTANCKUH, ABIAIOT-
A A3BIKaMU BBICOKOM CTeleH! CJIOKHOCTU. OfHaKO
B CJIOKMBIINXCA YCIOBUAX TaKOe B3aUMHOE U3yde-
HUeE A3bIKOB MTO3BOJIUT MOJIYYUTh 60Jee TIy6oKoe
MTOHMMaHUe COLMOKYIBTYPHBIX 0COOEHHOCTEMH /IBYX
KYJIBTYP, UTO, B CBOIO O4Yepe/b, TONOXKUTENbHO I10-
BJIMSIET HA aZleKBATHOCTh BOCIIPUATHSA IPABOBOU
criennUKY B paMKax OOIIEeHNs B MEXKYJIBTYPHOM
IIpaBOBOM IIOJIE.

ITpuBesieHHBIN HAMU aHATN3 OT/JE/IbHBIX XapaK-
TEPHBIX YePT KaK KUTAHCKOU KYJIBTYyPHI OOIIeHUS
B [IeJIOM, TaK U IPaBOBOH KyJIbTYPHI B YaCTHOCTH,
JIeXXalluX B OCHOBE CYIeCTBYIOIIUX TPyAHOCTEH
npodeccroHaIbHON KOMMYHUKAIIUY IOPUCTOB, II0-
3BOJISIET CZleIaTh BBIBOZ O HEOOXOAUMOCTH TIOUCKA
IyTel IpeooIeHNs 3aTPyAHEHU, 00y CITOBIEHHBIX
COLIMOKY/IBTYPHBIM XapaKTepPOM B3aUMOZENCTBUA B
MEXKYJIBTYPHOM IIPaBOBOM IIPOCTPAHCTBe.

[TockosbKy M3HAYaIbHO OBIaZleHUe I0pUCTaMU
OCHOBaMU MEXKYJIbTYPHOH KOMMYHUKALIUY IIPOUIC-
XOZIUT B paMKax oOy4eHUs B yueOHOM 3aBeZIeHUH, TO
ocob0e BHUMaHUe B COlep>KaHUU 00y4eHHUs JOKHO

3 TpowwmHckuii [1. B. NpaBoBas cuctema Kutaiickoit HapogHoit Pecnybnuku: ctaHoBneHue, pasButue U xapakTepHble
ocobenHocTtu // BecTHuk Yuusepcuteta umenn 0.E. Kytaduna (MITHA). 2015. N2 5. C. 99—117.

Hoy Katonb HOpuaunyeckas nMHrBUCTMKA Kak HaydHbii npeameT B Kutae // KOpucnunremctuka. 2007. N2 8.

5 KpaTtkuit 0630p kuTaiickoro npasa // URL: https://www.mk-law.ru/delyus-znaniyami/knowledge_16.htmlL.
¢ Bonbuwow topugudeckuit cnosaps // URL: https://juridical.slovaronline.com/.

7 Black’s Law Online Dictionary // URL :https://alegaldictionary.com.

& AT MADOERTEIR M /) Jbnt: AMEBE S L, 1R SCH AR, 2004,

bynennas C. 0. K npobnemMe ncnonb3oBaHus aHMMNCKOTo A3blka Kak Lingua Franca npodeccrnoHanbHoro obueHuns

topucTos B XX| Beke // BecTHMK MOCKOBCKOTO rocyfapCTBEHHOIO JIMHIBUCTUYECKOTO YyHUBepcuTeTa. OBpasoBaHme 1
neparormyeckme Hayku. 2019. N2 4 (833). C. 29—40 ; OHa xe. K npobneme obyueHns Lingua Franca ¢ nosuumii pasHbix
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YAeNAThCA, Ha Halll B3IVIAJ, UMEHHO COIJMOKYIbTYP-
HBIM 3HaHUAM B TpodeccoHANTBHOH chepe, TpruIeM
B IIpoliecce 00y4eHUsI KaK IIpeMETHbIM 3HAaHUAM,
TaK U MTHOCTPAHHOMY fI3BIKY CIIeIaJbHOCTH.
3HaYUTENIbHBIM 1IaTOM BIIEpE/, C TOYKU 3peHUsI
03HAKOMJIEHUS CO crenn$HKOH (B TOM YHCIIe TepMU-
HOJIOTMYEeCKOI1) COBpEMEHHBIX IIPAaBOBLIX CHCTEM, a
TaKke GOPMUPOBAHUA CUCTEMATU3NPOBAHHBIX 3HA-
HU 06 UX UCTOPUU, COBPEMEHHOM COCTOSTHUH, B3aU-
MOBJIMSIHMY Y B3aUMOZEACTBUM " CTa/I0 BKIIOYEHNE B
obpazoBarebHbIe IPOrPaMMbI OT€YeCTBEHHBIX By30B
TaKOr0 HeoOXOAMMOT0, Ha Halll B3IVIsZ, Kypca KaK CpaB-
HUTEJIbHOE ITPABOBE/IeHNEe, OCOOEHHO €CITA peYb UJET
0 TIOATOTOBKE IOPHICTOB MEXXAYHAPOLHOTO IIPOGIUIA.

OzZHaKo B paMKax TaKOTo Kypca OCOOBIN aKIIeHT
B OCHOBHOM /IeJIaeTCs Ha U3yuyeHure JOMUHUPYIOLUIUX
B COBPEMEHHOM IOPUANYECKOM COOODIIEeCTBE aHIIO-
CaKCOHCKOM U POMaHO-TepMaHCKOM MPaBOBBIX Ky/Ib-
Typ. Kutatickoii ke IpaBoBOii cucTeMe He y/enaeTcsa
JO/DKHOTO BHUMAaHUA, a 3a4acTylo U BOBCe IIpejiara-
eTCA U3y4aTh ee CTyZleHTaM CaMOCTOATeNbHO. TakuM
obpasom, 6osiee TIyOOKUM U3ydeHHUEeM KUTaMCKO-
ro IIpaBa 3aHMMalOTCA y4YeHble, yoKe MOIyYUBIINe
BhICIIEE OOpPa30BaHMUeE U JKeJaloIye CBA3aTh CBOIO
1podeCcCHOHAMBHYIO esITebHOCT C IPaBOBOM Tpa-
munuen KHP.

B cinoXUBHINXCS YCIOBUAX MIPOBOAUMEIE B I10-
cleZHUe ToZlbl COBMECTHBIE POCCUMCKO-KUTalicKue
MepOIPUATHUS, TOCBAIIEeHHbIe BOIIpOCaM I0punuye-
CKOro 00pa3oBaHMsA U COTPYAHUYECTBA IOpUJNYe-
cxux cooburects Poccuu u KHP, ctaHoBgTCa HeoO-
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XOZVIMBIM NHCTPYMEHTOM pelleHUA pacCMOTPEHHBIX
HaMH B paMKax JaHHOU cTaTbU BOIIPOCOB, Kacalo-
UXcs mpodeccoHaIbHOTO 0OIIEeHUS TTpe/iCTaBHU-
TeJiel IPaBOBBIX KYABTYP ABYX cTpaH. OCyIlecTBId-
eMble B paMKax TaKUX GOPYMOB COBMECTHEIE HCCIIe-
ZOBAHUS YYEHbBIX-IOPHUCTOB MTO3BOJIAIOT YITyOUTHCS B
COLIMOKY/IBTYPHYIO CIENVPUKY ITPABOBBIX TPAJHUIINIH,
3HaHUE 0COOEHHOCTEN KOTOPBIX ITO3BOJIUT B ZIaJTh-
HelilleM pelaTh pa3JInyHble BOIPOCH MeX/yHa-
pOJHOro IIpasa.

B 3aBepuieHre OTMETHUM, ITO cdhepa I0pUCIpPYyAeH-
LMY HACTOJIBKO OOYC/IOBIeHA HAllUOHAIbHO-KYJTb-
TYpPHOU crieliuUKOM, 9YTO IIPU IIOATOTOBKE IOPU-
JMYEeCKUX Ka[pOB HEBO3MOXKHO CErOZHS OO0UTHCH
6e3 oByaZieHys OyAYIIMY IOPUCTAaMU YMEHUSIMH,
[IO3BOJISTIOIMIMHY OCYIIeCTBIATE IPodecCOHaIbHOe
ob1IeHYe ¢ TapTHEPaMH U3 JIF0ObIX IMHI'BOCOIIYMOB
B X0Zle lrajiora B MeXKKy/IbTypHOM IIPaBOBOM IIOJIE.

BriAB/IeHYE, OCBOEHME U yUeT CKPBITHIX CMBICJIOB B
IIpaKTUYeCcKOU 1eITeIbHOCTH COBPEMEHHOI'0 IOprCTa
ZIOJKHBI CTaTh IPUOPUTETHBIMY HallpaBJeHUAMU
MeIarorn9ecKuX yCWINHA B paMKax oOydeHus Oyay-
X FOPHUCTOB MEXKY/IBTYPHOU IPodeCcCHOHATBbHOU
KOMMYHUKaIuu' . TAKOM MOAX0/ K PEIIEHUIO TUHTBO-
AUJaKTUYeCKUX 3a/iad 3HAaUUTEIbHO CHU3UT PUCK
MEXKY/IBTYPHOH MHTepOEPEHIINH, a TaKXKe obpaiie-
HUA K JIOXKHBIM CTepeoTHIaM; 6yzieT crroco6cTBOBaTh
pacipeHuIo IpodecCHOHAIBHOI0 KPYro3opa, a Kak
pe3ysnbTaT — 6osiee KOHKPeTHOMY OIlpeJie/IeHUI0 Me-
cTa IpaBoBBIX KyAbTyp Poccuu u KHP Ha npaBoBoii
KapTe Mupa.
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Abstract. "Bel and Road Initiative”, which is also known as the “Silk Road Economic Belt” or the
"21st Century Maritime Silk Road", is a new model of national cooperation advocated by China and
is considered to be the economic cooperation zone with the widest coverage in the world today. The
Russian-speaking countries along "Belt and Road Initiative" refer to the countries where "Russian”
is recognized by the constitution as the national language, official language, interracial common
language, or exists in the form of mother tongue, minority language, etc., thus forming a "language —
state — group” with Russian as its link. Due to limited length, this paper mainly studies the "three East
Slavic Countries”, namely Russia, Ukraine, Belarus and the "Five Central Asian Countries”, namely
Kazakhstan, Kyrgyzstan, Tajikistan, Uzbekistan and Turkmenistan. Russian-speaking countries along
the "Belt and Road" have complicated historical, ethnic, political, religious, linguistic and other links.
This also leads to the complexity of language governance in various countries under the background of
global governance and shows commonalities and differences in the basic direction of language policy
in various countries. The commonalities are mainly manifested in the hierarchy of forms of language
policy, the stages in history, the politics of function and the multiplicity of objectives. The differences

HOHKuP



06wume YepTbl U pasnuuus A3bIKOBO NOAUTUKM B PYCCKOSI3bIYHBIX CTPAHaX No MapwpyTy «Mosca U nyTu»

@

are mainly manifested in the language abilities of countries, the degree of national language policy
and the guidance of dealing with the relationship with Russian on the premise of language policy.
The commonalities and differences can help us fully understand the function of language in boosting
economic exchanges, the positive and negative energy contained in language, the relationship between
language and national security, and the relationship between language and cultural discourse power
in the context of the "Belt and Road Initiative”.

The extraction of the commonalities and differences of language policy in Russian-speaking countries
along the "Belt and Road "is conducive to promoting the transformation of language research from a
Chinese perspective to a global perspective. The cooperation in the era of globalization is always multiple
and non-unitary. In the context of the "Belt and Road Initiative", under the cooperation framework
of the Shanghai Cooperation Organization and in the process of the "Belt and Road Alliance”, that is,
the alliance of "Belt and Road" and the "Eurasian Economic Union", these Russian-speaking countries
are not only important nodes along the "Belt and Road", but also important partners of China’s coop-
eration and exchanges in different frameworks of exchanges.

The current prominent problems of Russian-speaking countries along the "Belt and Road" include the
status of the national language and interracial common languages within the country, as well as the
issues of language independence, cultural independence, and language sovereignty between countries.
All these issues have essentially surpassed the basic function of language itself. In the vision of a com-
munity of shared future for mankind, the highest level of communication between sovereign countries
is mutual communication and mutual learning based on mutual respect for culture. Only when we
have a clear understanding of the rule of law in the countries along “the Belt and Road”, including
their language policies, language plannings and language strategies, can the implementation of the
"Belt and Road Initiative" be better and comprehensively supported.

Keywords: Belt and Road Initiative Russian-speaking Countries Language Policy.
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[Tpu mconb30BaHUM OIYOJIMKOBAHHBIX B €XKeTOHIKE MaTepHasioB
ccputka Ha «FOpuzandeckyro HayKy B Kutae u Poccun» obs3aTesbHa.
[NepemneyaTka AOIMyCKaeTCsA TONBKO 110 COIVIACOBAHUIO C PeJaKIue.

Touka 3peHUs peAaKIK He BCerZia COBIIAZIAeT C TOUYKOH 3peHUs aBTOPOB My OIMKaIIHT.

IOpuanyeckan Hayka B Kurae u Poccun
ExxerogHuk
N2 5/2022

[lepuosudeckoe meyaTHOE U3JJaHUE, XKYPHAJ.
Uspaerca ¢ 2017 roga, Beixogut 1 pa3 B rof.

Yupeautens:

MOCKOBCKUM rocylapCTBEHHBIN I0PUANIECKUHT
yuusepcuteT umenn O.E. Kyradpuna (MI'TOA)
Wsparenb:

MOCKOBCKUHM roCcylapCTBEHHBIN IOPUANIECKUHT
yuusepcuteT umenu O.E. Kyradpuna (MI'FOA)

JKypnau 3apeructpupoBal ®efepaibHOI CIyKO0M 0 HaA30py B chepe CBsA3H,
MHGOPMAITMOHHBIX TEXHOJIOTUH ¥ MaCCOBBIX KOMMYHUKAITHH:
[T N2 ©C 77-66562 ot 21.07.2016.
OcCHOBHBI€ A3bIKU XXypHaJIa: PyCCKUU, KUTAWCKUU, aHIVINUCKUH.
© Yuusepcutet umenu O.E. Kyrapuna (MI'TOA), 2022
BxoauT B anekTpoHHy0 6ubamnoteky EBSCO.
Anpec pegakuuu: 125993, Poccus, r. MockBa, yia. CagoBaa-KyapuHckas, 4. 9.
Ten.: (499) 244-88-88 (106. 687).

PemakTop JI. A. MyHkyesa
Koppekrop A. B. Pvibakosa
KommneroTepHas Bepctka /I. A. beasikos

O6beMm: 24,06 yci. nied. 1., dopmat 60x 84 /8. Ioamucano B evats 30.11.2022
lapauTypa «Charters». [ledats nudponas.
Bymara o¢dcernas. Tupaxk 200 3k3.

OtneuaraHo B M3zaTenbCckoM IieHTpe
Yuausepcutera umenu O.E. Kyradpuna (MI'FOA)
125993, r. MockBa, yi. CagoBaa-Kyzapunckas, a. 9







