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PenakunoHHbIN COBET

bnaxees
BukTop Bnagumuposuy

npefcenaTesb PeAaKLMOHHOTO COBETa, pekTop Mockos-
CKOr0 T0CyAapCTBEHHOMO H0PUANYECKOT0 YHUBEPCHTET
umenn 0.E. Kyraduna (MTI0A), npocheccop

CunHiokoB
Bnagumup Hukonaesuy

[InakoBcKkuit
tOpwuit [puropbeBuy

3aMeCTUTeNb NPefceaaTens peaakLUMOHHOro CoBera, npo-
PEKTOP M0 HayyHoit paboTe MOCKOBCKOro rocyaapCTBeH-
Horo topuanueckoro yHuepcutera umenm 0.E. Kyraduna
[MH[]AT, [I0KTOP KOPULKYECKMX HAYK, Npodeccop

rNaBHbIA COPEAakTop, Npodeccop kaheapbl 3KoN0ru-
Yeckoro 1 NpupogopecypcHoro npasa MockoBckoro
rocyaapCTBEHHOr0 KPUANYECKOr0 YHUBEPCUTETA UMe-
Hu 0.E. Kyradwwa (MTI0A), mokTop topuanyeckux Hayk,
npodeccop

Man JlyHmaii

bekswes
Kamunb Abynosuy

rNaBHbI/t COpeakTop, 3aBenytolmit Kutaitcko-poccuii-
CKWM COBMECTHbIM LiEHTPOM CPaBHUTENIbHOIO NPaBoBe-
[ieHNA npu X3HaHbCKOM YHUBEPCUTETE, NOYETHbIN YYeHblli
«XyaHx3», [OKTOP HOPUANYECKIX HayK, Npodeccop

npodeccop,
[OKTOP KOPUAMYECKMX HaYK

BaH Xaiiu3toHb

NOMOLLHKK IUPEKTOPa Hay'-lHO-MCCHE,[I,OBE]TEJ'IbCKOI'O UH-
CTUTyTa BocTouHo-Kurtaickoro YHUBEPCUTETA NOJIUTUKK
1 NpaBa, NPenoaaBateb, JOKTOP OPUANYECKUX HAYK

BaH Yxu Xya

npeaceaatens AccnefoBaTenbckoro MHCTUTYTa Cpas-
HWTeNbHOMO NpaBoBeaeHA npu [10AUTUKO-HpUaMYe-
CKoM yHusepcuTeTe KuTas, JOKTOP HOPUAMYECKHX HayK,
npodeccop

BaH UYyHbM3it

npocheccop H0puanyeckoro MHCTUTYTa X3iNyHU3AHCKOTO
YHUBEPCHTETa, JIOKTOP IOPUANYECKUX HayK

IpayeBa
Enena H0pbeBHa

NepBbIii NpopekTop MoCKOBCKOro rocyAapCTBEHHOTO HpH-
nudeckoro yuusepcuteta umenn 0.E. Kyradwna (MH0A),
3aBe/lytoLni Kaheapoit GUHAHCOBOrO NpaBa, AOKTOP
H0pUAMYECKMX HayK, npodeccop

[yH Buu

3aMecTuTenb aupektopa Kpuanyeckoro MHCTUTYTa Xail-
NYHU3AHCKOr0 YHUBEPCHTETA, IOKTOP OPUAMYECKUX HayK,
TOUEHT

[MuTpuesa
lanuna KupunnosHa

npodeccop Kadeapbl MeXAyHAaPOAHOr0 YacTHOro Npaga
MoCKOBCKOr0 rocyapCTBEHHOTO OPUAMYECKOTO YHUBEP-
cutera umenn 0.E. Kyraduna (MTHOA), mokTop topuamnye-
CKIX HayK, npodeccop

Ucaes
WUropb Axppeesuy

3aBe/lyHLLMi Kaheapoit UCTOpUN rocyaapcTea U npasa
MoCKOBCKOr0 rocyapCTBEHHOO IOPUAMYECKOrO YHUBEPCH-
Teta umenn 0.E. Kyraduna (MTHOA), qokTop topuanyeckux
HayK, npodeccop
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Jyn Yanxaii

npopekTop MaHbuXypCKoro MHCTUTYTa YHuBepcuTeTa
BHyTpeHHeil MoHronuu, OKTOP PUANYECKHX HayK,
JIOLEHT

Jlto XyHsiHb

npodeccop MHcTUTyTa NpaBa AkafieMun 00WECTBEHHbIX
HayKk Kutas, JOKTOp IOpUINYECKUX HayK

Pagbko
Tumodeit Hukonaesuy

npodeccop kadeapbl TeOpuv rocyaapcTea v npasa Mo-
CKOBCKOTO r0CYAAPCTBEHHOIO OPUANYECKOr0 YHUBEPCH-
TeTa umenm 0.E. Kyradwna (MIHOA), nokTop ropuanyeckux
Hayk, npodeccop

Papor
Anexceii UBaHoBUY

[I0KTOP KOpUAMYeCKux Hayk, npodeccop MockoBckoro
rocyaapCTBEHHOrO IPUANYECKOr0 YHUBEPCUTETA MMEHN
0.E. Kyradwna (MI10A)

Pacconos
Unba Muxaiinosuy

npodeccop kadepbl UHHOPMALMOHHOr0 Npasa U Lug-
POBbIX TEXHONOrMi MOCKOBCKOTO rOCYAAPCTBEHHOMO OpH-
mmueckoro yrusepeuteta umenn 0.E. Kyraduna (MIHOA),
[OKTOP KOPUAMYECKMX HaYK, BOLEHT

Xa Wyu3toit

3aMecTuTenb avpekTopa Kpuaunueckoro HcTUTyTa Xaid-
NYHU3FHCKOTO YHUBEPCHUTETA, IOKTOP IOPUINYECKUX HayK,
npodeccop

Xy lyn

aupextop Hpuanyeckoro MHCTUTYTa X3HaHbCKOTO YHH-
BEPCUTETA, IOKTOP KPUANYECKUX HayK, npodeccop

Llai L3toHb

aupexTop Hpuanyeckoro MHCTUTYTa X3HaHbCKOrO YHH-
BEPCUTETA, IOKTOP KPUINYECKUX HayK, npodeccop

UkaH
LI35HbB3Hb

HayanbHWK LleHTpa No u3yueHuto poccuitckoro npasa
t0ro-3anazHoro noAMTYECKOTO ¥ NPAaBOBOTO YHUBEP-
curera (SWUPL), fiokTop topuauyeckux Hayk, npodeccop

A Yaubtoii

CeBproruHa
Onbra AnekcaHpposHa

HauanbHUK LIeHTpa No M3yyeHwto TeopUY Npasa u passu-
TIA BEPXOBEHCTBA NPaBa X3iNyHL3AHCKO0 yHUBEPCHTET,
[0KTOP HOPUINYECKMX HaYK, NPodEccop

OTBETCTBEHHbI CEKPETApb, 3KCMIEPT OT/ALNA HayyHO-
M3NATENbCKOIA NOAMTUKY HayyHo-MCCAE0BaTENLCKOMD
MHCTUTYTa MOCKOBCKOTO rOCY/apCTBEHHOTO IOPUIMYECKD-
ro ynusepcutera umenu 0.E. Kyraduna (MT10A)
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Cnoso K yutatenam

Concordia parvae res crescunt,
discordia maximae dila buntur.

Mpu cornacuv n Manble rocypapcTea (unu gena) pactyr,

Hoporue gpy3bs!

YeTBEpPTbIN FOA, Mbl
BCTpeyaeMcs C BaMu
Ha CTpaHMLax Hallero
>XypHana. [oBopuM o
Ba>kHbIX Nnpobnemax
B pa3BUTUKN oTeye-
CTBEHHOrO 3aKoHoda-
TeNnbCTBa M 3aKoHoAa-
TenbcTBa Knutanckon
HapogHon Pecnybnu-
kn, obpaliaeM BHU-
MaHWe Ha TeHAEHLUN
M NepcnekTUBbl pas-
BUTUS IOPUANYECKOM HayKM ABYX cTpaH. KoHeuHo,
B KaXkA0M 13 rocynapcts chpopMmMpoBanoch cBoe
cobcTBeHHOE NMOHWMaHWeE NpaBa U, TEM He MeHee,
ecTb 0bbegnHaOWMe Hayana n obbegnHAOLIME
BOMPOChI, KOTOpble NpefnonaraT aHanuTuyeckoe
obcyxaeHre 1 BOyMUYMBOE NPOrHo3MpoBaHue.

[NpencTaBnaa HACTOALLMA HOMED eXEerofHMKa
«lOpnanyeckas Hayka B Kutae n Poccun», xotenocb
6bl 06paTUTL BHMMaHWE Ha OQHO 3HaMeHaTeNlbHOe
cobbiTre. 16 nona 2001 r. 8 MockBe 6bi1 nognucax
Horosop o nobpococenctse, apyxbe 1 coTpygHuye-
cTBe Mexpay Poccuinckon Qepepaumen n Kutarickon
HaponHoi Pecnybnukoi, ckpenneHHbI NOgNMCAMU
MNpe3npeHTa Poccun B. B. TytuHa u lNpencepatens
KHP LzaH L3aMuH4A.

3a 20 net, npowefWwmnx C MOMEHTa NOAMNNCAHUS
3TOro BaXKHelLWero 4okyMeHTa, OTHOLEHWS Mexay
Poccuiickon Pepepaumert u Kutarickot HaponHoi
Pecnybnnkon pocturnm becnpelefleHTHbIX BbICOT,
cTanu obpasLLoM MexXrocyiapCTBEHHOr0 COTPYAHM-
yecTtBa B XX| Beke. MigenHaa npommnHaHTa [loroso-
pa — MocTynaT 0 PeLlMMOCTM CTOPOH «MnepefaBaTb
LpYy>X0y Mexay ABYMS Hapo4aMu U3 NOKOSIeHUs B
nokosieHune». ITO yHUKanbHas npasoBas ¢opmMyna,
KoTopas Hurge bonblle He BcTpeyvaeTcsa. Poccua u
KuTan beperyT cnaBHble cTpaHuLbl 0bLen nctopum
N NPULEPXKUBAOTCH CXOAHbIX B3TNAL0B HA NPUYM-
Hbl, X04 U UTOrM BTOpo MMpoBOIM BOMHbLI. EAMHBIM
bpOHTOM BLICTYNaOT NPOTMB MOMbITOK MX NEPECMO-
Tpa, PanbcudurkaLmm NCTopum, repomsaLnm BoeH-
HbIX MPEeCTYNHUKOB U UX MOCOBHMKOB.

Bonbwoe 3HaveHue JoroBop nmeeT onsa pas-
BUTUS T'YMaHUTapHbIX cBA3en. 3a nocnefHne rogbl

FEREERERLRREL

npv pasfopax 1 BeNnkne paspyLuatTcs.
lan Canntoctnii Kpucn, opeBHEPUMCKUIA UCTOPUK

oHW npuobpenn ca-
MbI LUMPOKUIA OXBaT
MW BHYWMUTENbHbIN
MaclwTab, Hen3MeH-
HO cnocobcTByS ynpo-
YyeHUo couunanbHOM
6a3bl poccumCcKo-Ku-
TancKoro cTpatermye-
CKOT0 MapTHepCcTBa.

CoTpyaHuM4YecTBO
mexay Kntaem n Poc-
cunen B chepe Hayku
n obpaszoBaHuMa npo-
Lof>KaeT HernpepbIB-
HO paclIMpATLCS, pacTyT KauyecTBO U MacwTabbl
B3amMopencTeus. BoicTpoeH kayecTBeHHbIN 06-
pa3oBaTefbHbI 06MeH. KoMNneKkcHbIM xapakTep
Hay4YHOr0 M Hay4YHO-TEXHUYECKOro COTPYAHUYECTBa,
BaXKHOCTb pe3ynbTaToB COTPYAHMYECTBA NS BCe-
ro yenoBeyecTBa, BOMNPOCHI MCMOJIb30BaHMUS Mpo-
LYKTOB MHTENNeKTyaNbHOW feaATeNbHOCTH TpebytoT
00beAMHEHMS YCUNIA YUEHbIX HALLMX roCynapcTB.
He cnyyainHo 2020 n 2021 rr. 6binn obbsiBneHsl [o-
LaMUN POCCUICKO-KUTANCKOrO Hay4YHO-TEXHNYECKOro
M MHHOBALMOHHOIO COTPYAHUYECTBA.

M 3peck, Ha Hal B3rnsm, 3Ha4YMMyto posb B pas-
BUTUM MO3UTUBHbIX OTHOLUEHWI ABYX rocynapcTs
MOXeT Urpatb exerogHuk «Hpuagnyeckas Hay-
ka B Kntae n Poccnnx». 310 06bACHAETCA 00LWNUM
CTpeMNeHNEM HalnX YHUBEPCUTETOB pa3BmMBaTh
CcoTpyaHMYecTBO B 061acTn Hayku n obpa3oBaHug,
noTeHLMan KoTOporo 4O0CTaToO4HO Benuk. B HacTos -
Lee BpeMa oTHoweHnsa Poccun n Kutas ocrtatotcs
LOBEPUTENbHBIMU, YTO BCENSIET HadexXay Ha nep-
CNeKTUBHOE, NNOA0TBOPHOE COTPYAHMYECTBO HaLLUX
YHUBEPCUTETOB.

Obpalyas BHMMaHWe Ha cTaTby, Nybnukyemble B
oyepelHOM HoMepe ExxerogHuka, Mbl oTMeYaeM ToT
daxT, 4To MHOTME 3aTPOHYTble NpobieMbl He NuLLe-
Hbl LUCKYCCMOHHOCTW, HO UMEHHO 3TO NO3BOJISEeT
npeacTaBUTENSM akageMMUyeckon Haykn obMeHun-
BATbCA MHEHUSIMU MO KIKYEBLIM TEOPETUYECKUM
npobnemam pa3suTus, B3anmogencteng Poccum un
Kutasa. Mbl ncxogum 13 Toro, 4To Halln YnuTaTenu,
a 3T0 B NepBylo o4yepelb PUCTLI, KOTOpble Mpo-
dbeccrmoHanbHO 3aHUMalOTCA BONPOCAMK pa3nmy-
HblX OTpacse NpaBa U 3aKOHOAATENbCTBA, NosyyaT

HOHKuP



CnoBo Kk yutatensm

BakHble OPUEHTUPbI B OCMbICIEHUM U aHaNn3e npa-
BOBeAYECKMX 3afau.

BMmecTe ¢ TeM B pafax HaWux yntaTenen Mbl Ha-
feeMcs yBUAeTb He TONIbKO NpefcTaBuTenen Hayky,
npenopgasaTtenen By30B, HO 1 paboTHMKOB, pyKo-
BOAWUTesNel rocyfapCTBEHHbIX OPraHoB BCEX BeT-
BeW BNacTu, NpeAnpuvHMMaTenel, LUMPOKOTo Kpyra
rpaxxgaH B Poccum n Knutae, uto, besycnosHo, bynet

cnocobcTBOBaThL BlaronprMATHOMY pa3BUTUIO POC-
CUMCKO-KUTAMCKMX OTHOLLIEHWI, @ B UTore — onpe-
LeneHHoM MUpoBOIN cTabunbHoOCTH.

BepwumM, ExxerogHuk 3a cyeT MHoroobpasums Toyek
3peHus, LUNPOTLI, akTyallbHOCTU MNOAXOLO0B W fanblue
OyneT BHOCUTL CBOWM BKJ1ag B MofepHM3aLmio obpa-
30BaHUS, pa3BUTUE HAYYHO-TEXHUYECKOTO COTPYA-
HuyecTBa Poccumn n Kurtas.

[naBHbIVi copefakTop, npogeccop kadeapbl 3K010rM4ecKoro
v npupogopecypcHoro npasa MockoBckoro rocyaapcTBeHHOro
topuanyeckoro yHuepcutera umenn 0.E. Kyragura (MIOA),

LOKTOP PpUANYECKMX HayK, npogeccop
Opwii puropeeBuny LLinakoBckmni

InaBHbIvi copenakTop, npogpeccop HOpuamndeckoro HCTUTYTA,

WMIHCTUTYTa MHTENIeKTyalbHOV COOCTBEHHOCTU X3HaHbCKOro

YHUBepcuTeTa, JOKTOP KPUANYECKUX HAYK
Man fyumaii
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CnoBo k yuTatensm
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0puanyeckas Hayka be3 rpatul

HacnepncTBeHHoe 1 ceMeiitoe npaso

bpaunblit forosop B npase Kutaickoit HapogHoit Pecnybnuku
u Poccuiickoit Pepnepauum
Prenuptial agreementin the law of the People’s Republic of China
and the Russian Federation

B. B. lonuHckas,

JI0KTOP HOPUINYECKUX HayK, Npodeccop, Npoheccop Kadenpbl rpaxjaHcKoro npasa
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P occusa U Kuraii — cTpaHbl ¢ MHOTOBEKOBBIMU Tpa- Jl1s uiccieIoBaHUA 3TUX IIPOLIECCOB 0OPATUMCS
JUIVAMU B chepe COIUANTbHBIX OTHOLIEHU, YTO K KOHCTPYKIIMHM OpadHoro gorosopa. Hamr BeI60p
HaXOZJMWT, HapsAZy ¢ Mobaau3anyell IeHHOCTH IIpaB M 00y CJIOBJIeH 3HaYeHNEeM CEMbU B COI[HAIBbHO-IKO-
cBo06OZ uesoBeKa, OTpaXkeHue B IIpaBe. HOMMYECKOM PasBUTHHU 061IeCTBa' U TOCyapCTBa U

' CMm., Hanpumep: JonmHckas B. B. CeMbsi B ccTeMe Cy6bEKTOB 3KOHOMUYECKON aeaTensHocTu: § 1 ri. 2 // CemeiiHblit
6usHec B npaBoBoM npocTtpaHcTee Poccuu : MoHorpadus / ote. pen. W. B. Epwosa, A. H. Jlesywwikun. M. : Mpocnexr, 2020.
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OPUMYECKAA HAYKA BE3 [PAHUL|

HacnefcreeHHoe 1 ceMeiiHoe NpaBo

crienuPUKOH JOTOBOPHBIX OTHOLIEHN B cCEMeHOM
npase.

B 2019 r. B KHP 6bL10 3apeructpupoBaHo 9,471
MJTH 6paxoB U 4,154 M GakToB pacTop)keHUs 6pa-
ka’. B Poccuiickoi ®eziepaiiyu, COOTBETCTBEHHO,
950,2 ThiC. 1 620,7 ThiC.? (1aHHBIE IO 6paKaM,/pas-
BOZIaM 3aIa3JpIBaloT B CpeZiHEM Ha IoaTopa roza). To
€CTb Pa3BO/Ibl COCTABJIAIOT OT O0IIEro Yrcia O6pakoB
cBrite 43 % B Kutae u cBbiie 65 % B Poccun.

To cyzeGHOM cTaTUCTUKE caMbIMU pacrpocTpa-
HEHHBIMH CIIOPaMU IIPY Pa3BOZe ABIAIOTCA Jesia
0 paszesie UMYIIEeCTBa, 4To TpebyeT obpalieHus K
BOIIPOCY O €ro IIpaBOBOM PeXHMe, a OH ceifdac BO
MHOTHUX CTpaHaX Pas3HBIX IPABOBBIX CUCTEM yCTAHAB-
JIMBaeTcA U 3aKOHOM, U COIVIallleHHEeM.

B puMcKoM IIpaBe ZIoTOBOP paccMaTpUBasca Kak
OCHOBAaHMeE /IJI1 BOSHUKHOBEHUSA IIPaBOOTHOLIEHU,
KaK caMo IIPaBOOTHOIIEHNEe U KaK ¢popma, B KOTO-
PO OJKHO BO3HUKATh OIIpeZie/ieHHOe IIPaBOOTHO-
meHue’.

KoHcTpyKnusa ZoroBopa Kak comialleHus He-
CKOJIBKUX JIUI] 00 YyCTAaHOBJIEHUH, U3MEHEHUN WU
MIpeKpalleHUH NpaB U 003aHHOCTEN UCIIOIb3YeT-
Cs1 B PasJIMYHBIX OTPAC/AX MTPaBa: IPaKAaHCKOM®,
KOPIIOPaTUBHOM’, HAJIOTOBOM®, MEXyHAPOAHOM

Jl71s1 Hatero uccae0BaHUA 3HAUUMBI TaKHe ero
XapaKTepUCTUKH, KaK:

— comanieHue, T.e. B3ANMHOE BOJIEU3bABIeHNE
CTOPOH;

— KOJIMYeCcTBeHHas XapaKTepUCTHKa CTOPOH;

— 1esnb (chopMynrpoBaHHasA IOKa B CaMOM 00-
1IeM BHZle) — yCTaHOBJIEHUe, U3MeHeHe WK IIpe-
KpallleHHe TIpaB 1 0053aHHOCTEH.

BcrpedatoTcs JOrOBOPHL U B cCeMEeHHOM 3aKOHO-
narenbcTBe. Hampumep, 6pauHOMy JOTOBOPY ITOCBS-
meHsI I71. 8 (cT. 40—44) CemeiiHoro kogekca PO ot
29.12.1995 N2 223-®3 (aganee — CK P®)"° u ct. 19
3axona KHP ot 10.09.1980 «O 6paxke» B peJ. OT
28.04.2001 (nanee — 3akoH o Gpaxe)'.

He BcTymas B IMCKYCCHIO 06 OTpacieBoi pupoze
6padHoro foropopa'?, pacCMOTPUM €ro 3HaYMMble
XapaKTepUCTUKH.

Bce nccnezoBaTeny HIpU3HAIOT ClIeI(UKOU 3TO-
'O COIVIAllIEHUs ero CyO'beKTHBIN cocTaB. BpauHbIi
ZIOTOBOP MOXKET OBITh 3aKJIFOUEH He JII0OBIM JIUI[OM,
a TOJTbKO PpU3NYECKUM, TOITBKO cyripyrom (cT. 19 3a-
KOHa o 6pake, cT. 40 CK P®) wiu muiom, BCTyma-
fomuM B 6paxk (ct. 40 CK PD), T.e. y10BIETBOPSIO-
UM TpeOOBaHUAM He IIPOCTO CEMEHHO-TIPAaBOBOM,
a 6pavHOI MPaBOCyO'bEKTHOCTH WIY TIO3UTUBHBIM U

4acTHOM’ | /.

HEraTuBHBIM YC/JIOBUAM BCTYIUIEHUA B 6paK:

2
3
4

URL: https://baijiahao.baidu.com/s?id=1660866717117287236&wfr=spider&for=pc.

URL: https://rosstat.gov.ru/.

URL: http://www.cdep.ru/ ; laHsb t03. MpaBosoit pexxum umyutectsa cynpyros B KHP // URL: http://www.chinacourt.org/
html/article/200812/15/335739.shtml [3gecb v ganee B CBA3W C TPYAHOCTAMU BOCMPOM3BEAEHUS HAa3BaHUA Ha A3bIKe
opuruHana gaertcs nepesogl].
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/ otB. pea. B. B. Jonunckas, B. J1. Cnecapes / Hayu. pea. B. J1. Cnecapes. M. : Mpocnexr, 2016. Cepus «[paxgaHckoe
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CM., HanpuMep: [lopotukos []. A. paBoBas npupona HanoroBbix cornatueHunit // Poccuiickuii opuaudeckuii sxypHan.
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C3 P®. 1996. N2 1. CT. 16 [c u3m.).

URL: https://www.chinacourt.org/law/detail/1980/09/id/1543.shtml : URL: http://chinalawinfo.ru/all ; URL: http://www.
gov.cn/banshi/2005-08/21/content_25037.htm. TekcT Ha pyc. a3.: URL: https://ru-chinafamily.livejournal.com/3854.html.
CM.: AbawmH 3. A. CemenHoe npaBo : yueb. nocobue. M. : Qopym-NHbpa, 2003 ; AHTokonbckas M. B. CeMeiiHoe npaBgo.
M. : KOpwucr, 1996 ; boHgos C. H. Bpayxbin forosop. M. : 3akoH v npaso, 2000 ; bparuHckui M. U., ButpsiHcknii B. B. [lo-
rosopHoe npaso. KHura nepsas : 0bwwne nonoxerus. M. : Cratyt, 2002 ; JonmHckas B. B. BpauHbii gorosop B cucteme
LOroBOPOB YacTHOro npasa. [maea 4 // CemeitHoe npaBo Poccuu: npobnembl U nepcrnekTUBbl pasBUTUS : KOS, MOHO-
rpacdus / B. B. fonuHckasa, J1. B. Jlagoukuna, B. [1. Pyzaxosa u ap.]. Capatos : M3g-80 CapaToBcKoii rocynapcTBeHHOM
lopuamyeckon akagemun, 2019 ; OHa xe. BanmopencTeme rpaXcaaHckoro 1 ceMernHoro npasa Ha npumepe bpayHoro
norosopa. § 2.2 // MpumeHeHue nonoxeHunit yactv nepsoit 'K PO npu perynupoBaHnmu ceMeiHbIX 0THOLEeHWIt: npobremMa
COOTHOLIEHUS FPaXXAaHCKOro U CEMeHOro 3aKoHoAaTeNbCTBa : MoHorpadus / ots. pea. H0. ®. Becnanos. M. : PT-lpecc,
2020 ; Enkura O. C. Bpaubiin foroeop kak cnocob obecnedeHns nMylecTBeHHbIX Npas cynpyros // MpaxgaHckoe npaso.
2009. N2 4. C. 42—46 ; 3aroposckuii A. V. Kypc cemeitHoro npaBa (Bocnponssogutcs no sTopomy nzganuio Ogecca, 1909 r.).
M. : "3epuano”, 2003 ; 3106uHa M. B. CobcTBEHHOCTb B ceMbe: NpobneMbl NpaBoOBOro peryimpoBaHns: fUCC. ... KaHA,.
lopua. Hayk. M., 2001 ; Mogge 0. C. CoseTckoe rpaxaaHckoe npaso. M., 1967 ; KommeHTapuii k CemenHomy kopekcy PO.
M. : Bek, 1996 ; KomMmenTapuit k CeMeiHomy komekcy PO / nog pega. M. B. Kpawenuntukosa, M. U. Cegyruna. M. : Cta-
TyT, 2002 ; Makcumosuy J1. b. BpauHblit 4OrOBOP Kak Cnocob perynMpoBaHns UMYLLECTBEHHbIX OTHOLIEHWI cynpyros //
Hotapwuyc. 1997. N2 1. C. 58—64 ; OHa xe. BpauHbiin gorosop B poccuickom npase. M. : 0cb-89, 2003 ; Mypatosa C. A. Ce-
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bpauHbiit noroBop B npase KwTarickoit Hapogtoii Pecnybankw u Poccuitckoii Oenepaum

— JocTmkeHre 6pavHoro Bo3pacra (18 et — B Poc-
cuy, cT. 13 CK P®; 22 roza ansa my»xuuH u 20 jieT
IUTs sKeHTH — B Kutae, cT. 6 3akoHa o 6pake),
Wiy B Poccuy — Han4due pa3pelnieHrs OpraHoB
MECTHOT'O CAaMOYIIPaBJIeHHUs IO MECTY XKUTETbCTBA
JIUTIL, JKEeJTATOIINX BCTYIIUTh B Opak, Ha BCTYTUIEHUE
B Opak 710 ero goctmwkenus (rmocie 16 yet), wiun
HaJTMYVE U peasn3alivs HOPMBI 3aKOHa CyObeK-
Ta PO o0 paspelieHun Ha BCTyIUIEHUE B Opak 10
mocTkeHus 16 yet;

— 71o6poBoIbHOE coracue Ha 6pak (cT. 3, 5 3akoHa
o 6paxke, cT. 12 CK PD);

— 3aKIoYeHne OpaKa B CIIEIUATU3UPOBAaHHBIX TOCY-
ZTApCTBEHHBIX OpraHax (B opraHaxX perucTpaiuu
6pakoB — cT. 8 3aKkoHa 0 Opake; opraHax 3amu-
CH aKTOB IPa’KJaHCKOro cocTosaHud — cT. 10, 11
CK P®);

— OTCYTCTBHE [IPYTOT0O 3apEruCTPUPOBAaHHOTO Opaka
(ct. 3, 10 3akona o 6pake, cT. 14 CK PD);

— oTcyTcTBUE 6m3Koro pozctsa (ct. 7 (1), 10 3a-
KOHa o 6pake, cT. 14 CK P®)";
3akoHoZaTeabcTBO Poccuu cogep:KUT TakKe Mpo-

TPECCUBHBIH C COIUANBbHON U IOPUANIECKON TOUKU

3peHUs HETAaTUBHBIH 1I€H3 — OTCYTCTBHE OTHOIIEHUH

C IPYTOY CTOPOHOU YCBIHOBUTEJIS U YCBIHOBJIEHHOTO

(B KHP ero Mo’XHO BBHIBECTH KOCBEHHBIM 06pa3oM

IIyTEM TOJIKOBAHUA CT. 26 3aKOHa 0 Opake).
[TpezacTaBiseTcs BecbMa palliOHAJbHBIM 3aIIPET

B KUTaMCKOM 3aKOHOZATEIbCTBE HA BCTYIJIEHNE B

6pak Tpy HAJTMYUU Y OHOM U3 CTOPOH Gosie3HelH, Ko-

TOPBIE C MEJAUITMHCKON TOUYKY 3PEHUS IPENATCTBYIOT

BCTyIUTeHUo B 6pak (cT. 7 (2), 10 3akoHa o 6pake) u

repeyeHb KOTOPHIX OTMpeeAeTCs MITEPaTUBHBIMU

HOpPMaMU TIPaBOBBIX aKTOB. DTU 3ab60eBaHUA CBS-

3aHBI HE TOJBKO C TICUXUYECKUMU PACCTPOUCTBAMU

3/I0POBbBS, HO U C QU3UIECKUMU HEAYTAMU.

B Poccuu MeMIIMHCKOE 00CIel0BaHIe JIHII, BCTY-
maronux B 6pak, MPOBOAUTCA TOJBKO C COTIACHUA
JINII, BCTYTMAIOMKX B Opak, a ero pe3y/ibTaThl MOTYT
OBITH COOOIIEHBI TAPTHEPY TOJIBKO C COIIACHS JINIIA,
npormeziero obcnezoBanue (ct. 15 CK P®). Cokpsl-
THe HaJu4Yns TOJbKO BEHEPUYeCKOi 60e3HU WK
BUY-uH)EKIUN MOPOXKAAET TIPABO APYTOTO CYTIPY-
ra o6paTUThCA B Cy/ ¢ TpeGOBaHUEM O TPU3HAHUU
6paka HezelicTBUTENbHBIM (11. 3 cT. 15, cT. 27—30
CK P®). HeraTBHBIM 11€H30M /IS 3aKJII0YeHMs 6pa-
ka B Poccuu aBseTes IUILIb pellieHus Cya 0 IpU3Ha-

HUM HeZIeeCIIOCOOHBIM BCIEICTBUE IICUXUIECKOTO

paccrpotictBa (cT. 14 CK P®). [IpeacTasiseTcs, 4To

OyZyLUIUi CynIpyT UMeeT MpaBo Ha NMHPOPMAIIUIO,

HaInprMep, O BO3MOXXHOCTH ITapTHepa 3aBECTH 00-

VX leTel WIK O HeOOXOAUMOCTH ITOCTOSHHOTO

IIOCTOPOHHETO yXOZa B cllydyae ero MHBaJIUAHOCTH,

OTpaHNYeHHBIX BO3MOXKHOCTEH 3710pPOBBA.

[Tomumo MopasnpHOTO acrnekra, HopMma CK PO
BBI3BIBAET KPUTHUKY TaKKe 110 GOpMaTbHOMY KpH-
TepUlo — OHa He IIpHBe/ieHa B COOTBETCTBUE C II. 2
cT. 30 I'K P®, nocsIeHHBIM OTPaHUYEHUIO JIeeCIio-
COOHOCTH JINLI, KOTOPBIE BC/IEACTBUE ICUXUIECKOTO
paccTpoliicTBa MOT'YT «[IOHMMaTh 3HaueHHe CBOUX
JEWCTBUHN WIX PYKOBOAUTD UMU JIUIIE TIPYU TTOMOIIIU
JIPYTUX JINL.

[ToMUMO TOT0, YTO GpavHBIH JOTOBOP MOXKET OBITh
3aKJII0YeH, KaK YKa3aHo BhIIIe, TOIbKO ¢ pU3MIecKuM
JIUTIOM, TOJIbKO ¢ cyrpyroM (cT. 19 3akoHa o 6pake,
cT. 40 CK P®) mnu uiioM, BCTyIaIOIMIUM C APYyTroi
cTopoHoi B 6pak (cT. 40 CK P®), T.e. ynoB1eTBOpPA-
IOIIUM TpeboBaHUAM OpavyHOM IPaBOCyOBEKTHOCTH
YTV TIO3UTUBHBIM U HETATUBHBIM yCJIOBUSM BCTY-
IUIeHUA B Opak, B 3aKOHOZATENbCTBE 00aBIAIOTCA K
9TOMY TaKHe yCJIO0BHA, KaK I10JI, IPOTUBOIIOIOXHBIN
TIOJIy IPYTO¥ CTOPOHBI, ¥ B3aUMHOE ZJ0OGPOBOJILHOE
comiacue Ha Opak.

/13 XxapaKTepUCTUKHU CyO'beKTHOTO COCTaBa cJie-
JYIOT OTpaHUYeHUA:

1) B BBIOOpE MOZEY JOTOBOPHBIX OTHOIIEHUH —
OpayHbIi JOTOBOP MOXKET OBITH TOJIBKO JBYCTO-
DPOHHUM;

2) B CpOKax ero 3akjl04eHus — He B JII060e BpeMs,
a TOJIbKO B IIEPUO/, HAXOXK/EHNUA B OpaKe ¢ ApyToi
cropoHoi (B KHP u Poccun) ninu B mepuo/, BCTy-
ieHud B Hero (B Pocccun).

Cozep:xanue gorosopa (tepmuHonorus CK PO,
ero npeiMeT — TepMUHOJIOIUA ['paXkJaHCKOTO KO-
fexca PO (ganee — I'K P®)) cTporo orpaHu4eH:bl
3aKOHOM.

B Poccuu 5To nonoxxeHUs, Kacaroluecs TOIb-
KO MMYIIleCTBEHHBIX OTHOIIEHUH CyIpyToB (CT. 42
CK P®). [TomuMo psIMOTO 3ampeTa Ha PeryJinupoBa-
HUe TUYHBIX HEeUMYII[eCTBEHHBIX OTHOIIEHUN MeX/y
cympyramu, mpaB U 00653aHHOCTEH CyIIPyTroB B OT-
HollleHuM JieTel, . 3 cT. 42 CK P® ycranasiusaer,
YTO GpavYHBIN JOTOBOP «HE MOXET OTPAaHUYNBATh
IIPaBOCIIOCOOHOCTD WJIH IeeCIIOCOOHOCTD CYIIPYTOB,

MelHoe npago. M. : 3kcmo, 2004 ; Mbickun A. B. BpauHbiii gorosop: rpaxxaaHcko-npaBoBON JOrOBOP UM JOrOBOP 0CO-
6oro pona? // MpaxgaHckoe npaso. 2006. N2 2 ; Heyaesa A. M. CemeiHoe npago: npobieMbl U NepcnekTuBbl pa3suTus //
locypapcTeo v npago. 1999. N2 3 ; Husamuena 0. H. [JoroBopHoe perynmpoBaHune MMyLLLeCTBEHHbIX OTHOLLIEHWIA CYNpYroB :
OVC. ... KaH[. lopua. Hayk. KasaHb, 1999 ; OHa xe. [JoroBopHoe perynnpoBaHue MMyLLEeCTBEHHbIX OTHOLLIEHWNIA B CEMbE :
yyeb. nocobue. M., 2003 ; [TuennHuyesa JI. M. CemeitHoe npaBo Poccum : yuebHuK ana By3oB. 3-e u3pa., nepepab. v gon.
M. : Hopma, 2004 ; CemeitHoe npaBo : yuebHuk / nog pen. M. B. KpaweHnHHukosa. 3-e u3g., nepepab. u gon. M. : Cratyr,
2016 ; Yauwkosa C. H0. CucteMa foroBopHbix 0693aTeNbCTB B pOCCUINCKOM ceMeitHoM npase // CeMbsa u npaso (K 10-ne-
1o npunaTua CemeiiHoro kogekca Poccuitckont Qepepauyuu) : MaTepuanbl HayuyHO-NPaKTUYECKON KoHpepeHumun. M.,
2005 ; LlepweHsb T. B. Ponb 0CHOBHbIX Havan ceMenHoro 3akoHoaatenscTs Poccun B popMmpoBaHmm ycnosuin bpayHoro
[OroBOpa 1 onpefesieHun ero aeicTenTenbHocTu // BlonneTteHs HoTapuanbHoi npaktuku. 2009. N2 5.
13 Cm. Takxe: Akt Moccoseta KHP ot 30.07.2003 Monoxexue o pernctpaumu 6pakos // URL: http://chinalawinfo.ru/.
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HacnezcreeHHoe 1 ceMeiHoe NpaBo

UX NPaBO Ha obpalleHue B CyZ 3a 3alUTON CBOUX
IIpasB... IpeAyCcMaTpPUBaTh MTOJIOKEHUA, OTPAaHUYH-
BaloI[Me TPABO HETPYZAOCIOCOOHOT0 HYKAATOIIle-
rocd cyInpyra Ha IoJIy4deHUe cofep)KaHUs; cofep-
KaTh Jpyrue yCaoOBHs, KOTOPBIE CTaBAT OZHOTO M3
CYIIPyTOB B KpaiiHe He6IaronpuATHOE TIOJI0XEHNE
WJIY IPOTUBOPeYaT OCHOBHBIM HadajlaM CeMeiiHOTO
3aKOHOZATeNbCTBa.

Kpome Toro, B 6pauHbIii J0TOBOP, 3aKII0YEH-
HBII MeX/Iy JTUIIAMHU IO PETUCTPALUY OpakKa, Helb3s
BKJIIOYUTD YCJIOBUE O paclipoCcTpaHeHNU Ha UX UMY-
IIECTBO PeXXHMMa 00111ell COBMECTHOW COOCTBEHHOCTH
no peructpanuu 6paka (cT. 33, 34, 4. 2 1. 1 cT. 42
CK PO, ct. 256 T'K P®), T.e. CTOpOHBI He MOTYT UC-
110/1b30BaTh HOpMY II. 2 ¢T. 425 'K P® o npaBe ycra-
HOBUTD, YTO YCJIOBUA 3aKII0YEHHOTO MU JOTOBOpa
MIPUMEHSIOTCSA K UX OTHOIIEHUAM, BO3HUKIINM /0
3aKJII049eHus JoroBopa.

B 3akoHe 0 6pake IpH B LI€JIOM CXOZHOM I0ZX0/le
(mampuMep, ycTaHOBIeHHE B CT. 20 00513aHHOCTHU
CYIIpyTOB COZiepKaTh ApYT ApyTa) HeT NPAMOTro 3a-
IIpeTa Ha peryJaupoBaHUe TUIHBIX HEUMYIIeCTBEH-
HBIX OTHOIIEHUH, YTO MpeACTABIAETCI HaM Oosiee
IIPOTPECCUBHEIM.

K coxxanenuto, B Poccuu CIHUIIKOM y3KO TPaKTy-
10T 3ameuanue /I. V1. Meiiepa o ToM, YTO «ZOTOBOP
IIpeZicTaBisieT cOO0H corvialieHue BOJIH IBYX WU He-
CKOJIBKUX JIWI], KOTOPOE ITOPOXK/aeT IIpaBo Ha 4y>Koe
JleficTBYE, UMEIOLIee UMYILECTBEHHbINA UHTEpEeC» ",

IIpu cBO6OzE BEIOOpA CynipyraMu GaMIINU My’Ka
wiu xKeHbl (cT. 14 3akoHa o 6pake) u A feTet da-
MWIWM OTIIa Wiu Matepu (cT. 22 3akoHa o 6pake),
[IpY IPU3HAHUHU MECTOM JKUTEIbCTBA HeCOBEepIleH-
HOJIETHUX B BO3pacTe 0 14 jeT MecTa )XKUTeIbCTBa
UX 3aKOHHBIX IIpe/iICTaBUTeNel, B IIepBYIO o4epe/b
poxauTteneti (1. 2 ct. 20 T'K PD) 6bUT0 GBI IOTUYHO
pas3pelInTh BKIIOYATh B COZepKaHue OpavHoro Jo-
roBOpa MOPAZOK BEIOOpA CyIpyramMu GaMIUIUH U pe-
IIIeHNe BOIIPOca O Hell IpH pa3Bo/ie, MOPSAJOK BIOOpa
vMeHU 1 paMuIiy pebeHKa, OPSAZOK ONpeeTeHU
MeCTa XKUTeJIbCTBA CYNIPYTOB U — IIPU UX pa3zeib-
HOM IIPOKUBAHUM — MECTA KUTENbCTBA JeTeH, a
TaKXe MHbIe BOIIPOCH], TPAAUIIMOHHO OTHOCAIINEC
K cdepe TMYHBIX HEUMYIIECTBEHHBIX OTHOIIEHU.
Bezb OBIBINIVE CYTIPYTHU WJIH Cy/, PEIIAIOT, HAPHMED,
BOIIPOC O CPOKaX U MecTe O0IIeHUs ¢ peOEHKOM OT-
ZlelbHO TIPOXKMBAIOIIero Mmocje pasBoja poAuTend, U

% Meviep []. V1. Pycckoe rpaxpaHckoe npago. Y. 2. M., 1997

HUKTO He FTOBOPUT, YTO 3TO IIPOTHBOPEYNT Hada/IaM
ceMelHOTO 3aKOHOaTeNbCTBa.

3akoH 0 6pake BOOOIIle yeaseT 60bllioe BHU-
MaHHe BOIIpOCaM JUIHBIX HEMMYI[eCTBEHHBIX OT-
HOIIIEHUH, MOPaJU, 9YTO, BO3MOXKHO, 00yCJIOBIEHO
TPaJWLIMOHHON IIPUBEPIKEeHHOCTHIO HzeaM Koudy-
115 O TADMOHUH .

Ho u B pocculickoii npaBoBOU TpaAullUU
eCcThb IIMPOKOe OIllpeZie/IeHHe 0roBopa, KOTopoe
nan . ®. llleprieneBuy: «CoramieHue AByX WU 60-
Jiee JINII, HAaIIpaBJeHHOE K YCTaHOBJIEHUIO, U3MeHe-
HUIO W [IPeKpaIleHUIO0 I0PUAMYECKUX OTHOLIEHHI»,
[IOZIYePKHYB, YTO «Z0TOBOP SABJIAETCA BUAOM IOPUAU-
9eCcKOW cZieTKu»'®, SIpKuii MpUMep HEUMYIIECTBEH-
HBIX JJOTOBOPHBIX 0053aTeJIbCTB — COIVIALIeHHe O
MIOpSAZIKE OCYILECTBJIEHHS POAUTENbCKUX IIpaB (CT. 66
CK P®). O HenMyIIleCTBEHHBIX 0053aTeIhCTBAX TH-
canu P. ®ou Uepunr’’, E. B. [Taccex'®, 1. B. Hosuu-
kuii", H. 10. PoruxoBa® u zp.

[IpezcTaBiAeTCs, YTO OPAYHBIN ZOTOBOP, KOTOPBIN
cefiyac peryampyeT UCKIIOUUTENbHO (B Poccun) mnnu
B OCHOBHOM (B KuTae) nMmyniecTBeHHbIE OTHOLIEHMS,
ZIOJDKEH cIeZloBaTh IO IIyTU Pa3BUTHS ceEMeHHOTro
1IpaBa, IOCTENIeHHO YXO/AIIEeTo OT IIpaBa YacTHOTO
K [IPaBy COIIMaTbHOMY.

HeoZHO3HAYHO U coziepykaHre 6pavHOro 0T0BO-
pa 10 UMyIIeCTBeHHBIM BOIIPOCAM.

CornacHo cT. 42 CK P® cynpyru BIipase J0r0BO-
POM M3MEHUTDb 3aKOHHBIN PEXXUM COBMECTHOM CO0-
ctBeHHOCTH (cT. 34 CK P®), «yCTaHOBUTD peKUM
COBMECTHOM, ZI0JIEBOY WM Pa3/ie/IbHOM COOCTBEHHO-
CTH Ha BCe UMYIIECTBO CYIIPYTOB, HA €T0 OT/Ae/IbHbIe
BU/IBI WIM HA UMYIIECTBO KAXKAOTO U3 CYIIPYToB», KaK
B OTHOIIIEHUH y»Ke UMEIOLIErocs, TaK U B OTHOLIEHUN
OyZyIero UMyIecTBa CyIIPyToB, a TAK)XXe «BKJIIOYUTh
B GpavyHbIi 1OrOBOP JIOOBIE MHBIE MTOJIOXKEHU, Kaca-
IOIHecs UMYIIeCTBEHHBIX OTHOIIEHNH CYIIPYTOB»,
OTPAHHMYUTH NTPaBa ¥ 00I3aHHOCTHU, COCTABJIAIOIITE
coZiep;KaHue I0roBopa, ollpeZieIeHHBIMHU CPOKaMU
WJIM [TOCTABUTh MX B 3aBUCHUMOCTD OT HACTYIUIEHU/
HeHACTYIUIEHUSA OlIpeZieJIEHHBIX YCIOBUM.

B cpaBHEHHH C pOCCUICKIM 3aKOHOZATETbCTBOM B
KUTaKCKOM eCTb KaK JOCTOMHCTBA, TaK 1 HeZIOCTATKH.

ComracHo cT. 19 3akoHa 0 6pake Cynpyryl MOTYT
YCTAaHOBUTD PEXXUM: UHANBU/yIbHOU COOCTBEHHO-
cTH, 001Ielt 6e3 yKa3aHUs ee pa3HOBUAHOCTH (B Poc-
cuu 0611as COGCTBEHHOCTH MTOAPa3ZieieTcs Ha Co-

. Cep. «Knaccuka poccuiickon uusunmctukm». C. 156.

5 CMm.: KoHoyumin. Beceapbt v cyxaeHns Kondyuus / cT., nogrot. TekcTa, npumey. n obul. pea. P. B. Mpuwerkosa. CM6. :
Kpuctann, 1999. Bubnunoteka muposown nutepaTypsl ; Gernet J. Lemondechinois. Paris,1972.

16 [llepeHesud I @. YuebHuk pycckoro rpaxgaHckoro npasa [mo usa. 1907 r.]. M, 1995. C. 304.

7 CM.: MepuHr P. U3bpaHHbie Tpyabl : B 2 T. CI16. : Opuguueckmin uentp-lpecc, 2006. T. 1. C. 524 v cn.

8 CM.: faccek E. B. HenMylleCcTBEHHbIN UHTEpPEC U HenpeogonMMas cuna B rpaxaaHckoM npase. M. : CtaTyT, 2003.

C. 178—180.

% CM.: HoBuukuii M. b. N3bpaHHble Tpyabl o rpaxxaaHckoMy npasy : B 2 T. M. : CtatyT, 2006. T. 2. C. 68—71.
20 CM.: PoiykoBa H. 0. ToHaTre HenMyLecTBeHHOTO obszaTenbcTsa. 1. 2 // PedopMupoBaHme rpaxaaHckoro 3akoHopa-
TenbCcTBa: obuUiMe NMoNoXKeHWs o caenkax, oba3aTenscTeax v Lorosopax : MoHorpadus /oTe.ped. B. B. Jonunckas. M. :

Mpocnekr, 2018. C. 28—40.
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bpauHbiit noroBop B npase KwTarickoit Hapogtoii Pecnybankw u Poccuitckoii Oenepaum

BMECTHYIO U IOJIEBYIO),, «daCTUYHO UHANBUAYATBHYO,
YaCTUYHO OOIIYI0 COOCTBEHHOCTD». [[pUMeyaTebHO,
4TO 3aKoHozAaTenbcTBO KHP, orpaHnunBas cyObeKT-
HBIH cocTaB 6PavyHOTO IOTOBOPA TOIBKO CYTIPyTaMH,
pa3pelaeT UM paclopAaUThCA PEXXUMOM KaK UMYTIe-
CTBa, IPUOOPETEHHOTO B TIEPUOZ, CYTIPYKECTBA, TaK
U «106pavHOM COOCTBEHHOCTHIO». JIOTIONMHUTENbHBIM
JOCTOMHCTBOM KUTalCKOTO 3aKOHOZATeIbCTBA ABJIS-
€TCs OTKa3 OT PeXKUMa «MY»XKCKOH COOCTBEHHOCTH»,
KOTOPBIM MOYKHO OBLTIO yeTaHOBUTD B 30-e IT. XX B.

[Tpu 0BOJIBHO IITMPOKOM BHIOOPE 3aKOHOAATENH
OTKa3aJICs OT OTKPBITON MO/IEIU IOTOBOPHOT'O PEXU-
Ma UMYIIEeCTBa CyIpyroB (Kor/la OHU caMU KOHCTPY-
UPOBAU PEXKUM, OMIPeAEISIN Pa3HOBUAHOCTh COO-
CTBEHHOCTHU), CYIleCTBOBABIIIEl B IepBOHAYATbHOU
peaakuuu. Takue kuTaiickue 10puCThl, Kak Lait @y-
xya (Cai Fuhua)®', Ban LIzronbkaii (Wang Junkai)?,
X5 Yxu (HeZhi)*, 06BACHAIOT 3TO TpeboBaHUAMU
K 6€30MacHOCTH CIEIOK U 3allTUTOM NHTEPECOB Tpe-
ThUX JIWII, a TaKXKe 60pbh6OT ¢ AUCKpUMUHATIIAEH
YKEHIIUH NP TOATTUCAHUY JIOTOBOPOB C MYKbsIMH.

ODTO MOSTHOCTHIO COOTBETCTBYET IIPUHIIUITY PaBeH-
CTBA MY>XUYUH U XKEHIIUH, TTPOBO3IVIAIIIEHHOMY Ha
MEXyHAPOJHOM YPOBHE U MOATBEPKAEHHOMY B CT. 2
3akoHa o 6pake.

V13 mpuHIUIIa paBEHCTBA MIPaB CYIIPYTOB B CEMbE
cJlelyeT TaKKe OTpaHUYeHNe B BLIOOPE MOJENH [10-
TOBOPHBIX OTHOIIIEHUH B 06eUX cTpaHax — OpayvHbIit
ZIOTOBOP MOXKET OBITH TOJIBKO IBYCTOPOHHE 00A3BI-
BaIOILINM.

Kak vckitoueHre U3 MPUHITUIIA CBOOOHI /10-
rOBOpAa CTOPOHHI He BIIpaBe 3aKJIIOUUTh OpayuHbIii
ZIOTOBOP B Jt060# GpopMe, KaK 3TO MIPEAYCMOTPEHO
. 1 cT. 434 T'K P®, — 3aK0HOM /j1s1 HETO YCTAHOB-
JleHa mucbMeHHas dopma (cT. 19 3akoHa o 6pake,
1. 2 cT. 41 CK P®), a B Poccun— u HoTapuaibHOe
yzoctoBepeHue (1. 2 cT. 41 CK P®).

B KuTae, XOTA 3aKOHOM U He TIPEAYCMOTPEHO
CITENIMATLHOE Y/IOCTOBEPEHUE, IPUMEHSAIOTCS TPU €TO

BapHaHTa: PETUCTPAIUA B rOCYapCTBEHHOM OpraHe,
HOTapHaJIbHOE YZOCTOBEPEHVE U YAOCTOBEpEeHUE
y IOpUCTa, — HO BCE OHU He HOCAT 00513aTEbHOTO
XapakTepa, ABIAITCA A06POBOIbHBIMU ",

HecobmroneHue GOpMbI U/WIN COMHEHUSA B TOJI-
xoBauuu B KHP BJIeKyT 3a co60ii pacrpocTpaHeHue
Ha UMYIIEeCTBO CyIIPYrOB 3aKOHHOT'O PeXXUMa, TIpej-
ycMoTpeHHOTO cT. 17, 18 3akoHa o 6pake. B Poccuu
crleiraJbHbIE TTIOC/IEACTBUA HecoOmoaeHuA GopMbl
comtameHuii B CK PO He mpefycMOTpeHBI, C1e0Ba-
TEJIbHO, B CUIY CT. 4, 5 1 44 CK P® ** MbI o6parna-
eMcs K HopMaM I'PaKJaHCKOTOo IIpaBa, a UMEHHO K
cT. 162 u 165 I'K P®. B nepBoM ciiydae ycTaHOBJIe-
HBI [IPOIleCcCyaJbHbIe MTOCAEACTBUSA HECOOMIOAEHUA
IIPOCTO¥ MUChbMeHHOH GOpMEI (2 HeZeHCTBUTEb-
HOCTb — TOJIBKO B CJIy4asX, IPeLyCMOTPEeHHBIX 3a-
KOHOM WJIY COTJIallleHuEeM CTOPOH), BO BTOPOM —
MIpU3HAHUE CAENKU AeHCTBUTETbHON B CyZeOHOM
TIOpsZIKe 110 MCKY UCIIOJHUBIIEH ee CTOPOHEI WU
perucTpanys Ha OCHOBaHUM pelleHus Cyza.

s Poccry BasKHO, ITO CTOPOHEI He BIIpaBe OIIpe-
ZIeTUTh MOMEHT BCTYIUIEHUSA OPavHOro I0TOBOpPA B
crTy. 3aKJIIOUYeHHBIN B Opake, OH BCTYIIAET B CHITY C
MOMEHTA ero 3aKII0YeHNs B HaJulexkaieil popme,
YTO OCJIOKHSETCsS HOTapHATbHEIM y/JOCTOBEpEeHU-
eM. BpauHbIii 0TOBOP, 3aKJII0YEHHEIH 10 rocyap-
CTBEHHOU PerycTpalyy 3aKIodeHusa Opaka, BCTy-
IaeT B CWJIY CO JHS rOCyAapCTBEeHHOU perucTpanuu
3axmoueHys nocienHero (cr. 41 CK PO, ct. 425, 434
'K PD).

B Poccuu cynpyry MOTYT U3MEHUTDH WU PacTop-
THYTh OpayHbIi J0roBOP B JIF0O0€ BpeMs 110 COoIvIaliie-
HUIO MeXXAy HUMHU (cT. 42, 43 CK P®). KomiiekcHbIH
aHaJIM3 HOPM IIpaBa I03BOJIAeT OIPAaHUYIUTh 3TY CBO-
6oy IeprozioM 10 peKpalleHys 6paka. B 3akone o
Gpake 110 3TOMY BOIIPOCY, K COXKaJIEHUIO, OOHAPYKEH
1ipo6es. O4eBUHO, pellleHHe STOr0 BOIIPOCA MOXKET
OBITB ITOCTABJIEHO B 3aBUCUMOCTD OT IIPUMEHUMOCTH
ZPYTOTO OTPACIEeBOT0 3aKOHOATENbCTBA.

21 CM., Hanpumep: Las @yxya. CnopHble BONPOCkI onpefeneHns npasa U 0b6s93aHHOCTM Ha UMYLLLECTBO CYnpyroB. MeKkuH :
MN3p-Bo HapopHoro cyna, 2013 ; OH xe. ViMyLlecTBeHHbIe OTHOLLEHWUS Mexay cynpyramu. lNekuH : N3p-Bo Kutanckoro

yHMBepcuTeTa NOAUTUKK U topucnpypeHunm, 2016.

22 CM., HanpuMep: BaH L{3toHbkadi. TpaBoBble pexuMbl uMyulecTsa cynpyros // Journal of Gansu Institute of Political Science

and Law. 2013. N2 5.

28 CM., HanpuMep: X3 Yxu. loroBOpHOE perynnpoBaHune MMyLLLeCTBEHHbIX OTHOLLIEHUI B ceMbe. [ekuH : 13a-Bo MeknHckoro

yHuBepcuTteTa, 2016.
% CM.: X3 Yxu. Ykas. coy. C. 117—118.

% CemeliHblit kogekc PO (cT. 4) npegycmaTpyBaeT npaBuia NpUMeHeHNUs K CEMERHbLIM OTHOLUEHWSAM MPaXAaHCKOro 3aKoHOo-
[aTenbCTBa: K HazBaHHbIM B cT. 2 CK PO MMyLLieCTBEHHBIM U IMYHBIM HEUMYLLLECTBEHHBIM OTHOLLIEHUSIM MEX Y YNleHaMu
CeMbM, He yperynmpoBaHHbIM CEMeHbIM 3aKOHOAATEeNbCTBOM, MPUMEHSETCS FpaXkAaHCcKoe 3aKoHOAATeNbCTBO NOCTONbKY,
MOCKOJIbKY 3TO HE MPOTUBOPEYUT CYLLLECTBY CEMelHbIX 0THoleHN. B ctaTtbe 5 CK P® packpbIT npuHLmMn cybcnanapHocTm
A5 HYXX[ MPUMEHEHUS M0 aHanorMm CeMemHoro 1 rpaxkAaHCcKoro 3aKoHOAATeNbCTBA K CeMelHbIM oTHoweHnaM: 1) ce-
MelHOe 3aKoHOAaTeNbCTBO; 2) cornalleHmne cTopoH (MpaBoBas npupoaa He koHKpeTuampyetcsa); 3] HOPMbI FPaXAaHCcKoro
npasa, NPsAMO PerynnpyoLLme ykazaHHble OTHOLLEHNS; 4) HOpMbI ceMeiiHoro v (unu) rpaxxaaHckoro npasa, perynupyoLme
cxofiHble oTHOWeHMs (aHanorua 3akoHal; 5) oblyme Hauana v NPUHLMMLI CEMERHOro UK rpaxaaHckoro npasa (aHa-
norus npasa), a Takke NPUHLMMBLI TYMaHHOCTU, Pa3yMHOCTM 1 cripasefineocTu. B nyHkTe 1 cT. 44 CK PO cogepxutcs
npsiMoe yka3aHue Ha pacrnpocTpaHeHne rpaxaaHCcKo-npaBoBbIX OCHOBAHWIA NPU3HAHUS HeeCTBUTENbHBIMU CLAEN0K

Ha 6pauHbin gorosop (cT. 44 CK P®).
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OPUMYECKAA HAYKA BE3 [PAHUL|

HacnefcreeHHoe 1 ceMeiiHoe NpaBo

B 06eux cTpaHax BhICIIVE CyAeOHbBIE MHCTAHIIUN
IIBITAIOTCS METOZOM TOJTKOBAHUS BOCIIONHUTS CyIIle-
CTByIOLIME TIPOGENBI*’, HO Pa3BUTHE COLUATBHO-3KO-
HOMUYECKHX OTHOLIEHHUH OIlepeKaeT ypOBEHb I0pU-
JMYeCcKON TEXHUKHU U CTaBUT Ilepezi 3aKOHOZaTeNIeM 1
NpPaBONPUMEHUTEIEM BCE HOBBIE BOIIPOCHI” .

[Toka ke czesaeM BBIBOZ, YTO ZOTOBOPHI yKe
TIpHU3HAHBI HAYYHBIM COOOIECTBOM KaK IPeANoYd-
TUTeNIbHAA GopMa peryIupoBaHusa OpavHO-ceMeii-
HBIX OTHOIIEHUH. «PeryinpoBaHye NMYIeCcTBeH-
HBIX OTHOIIIEHUH B CeMbe II0CPEeACTBOM JIOTOBOPOB
U COVIAIIeHUH B CJTydasX, AOMYyCKaeMBIX 3aKOHOM,
6oJiee IPeATIOYTUTEIBHO IO CPABHEHHIO C IIPHUMe-
HeHHeM /JHCII03UTHBHBIX HOPM CeMeHHOro Ipasa.
VIX y9aCTHUKH MOTYT ITOCTYIIaTh ZOCTAaTOYHO TMOKO
B COOTBETCTBUU C KOHKPETHOM CUTyaIrein»>>,

JloroBOpHOe peryImpoBaHye UMyIeCTBEHHbIX
OTHOILIEHUH B ceMbe oIpezessaeTcs Kak pa3HOBU/-
HOCTb MHMBHAYaTbHO-IIPABOBOI0 PETYINPOBAHNS,
OCYIIIeCTBJISIEMOTO WieHAMH CEMbY Ha OCHOBAHUU U
B IIpe/iesiaX, yCTAHOBJIEHHBIX 3aKOHOM, IO OIIpe/ie-
JIEHUIO MOZIe/I BO3MOXKHOTI'O U IOJKHOTO IToBeJe-
HUS IIyTeM 3aKJII0YeHUs JOTOBOPOB U COIVIalleHUN
B cdhepe ceMeWHbIX MMYIIeCTBEHHbBIX OTHOIIEHU .

9To cooTBeTCTBYET 3aMevanuio B. ®. fkosnesa:
«MeToz ceMeHOro IpaBa 1o CoZiepKaHUI0 BO3/ei-
CTBUS Ha OTHOUIEHUS SABJIAETCS O3BOJUTENbHBIM,
a o popMe npeaIMCaHUN — UMITEpaTUBHBIM. Co-
YeTaHHUe dTUX /BYX Havasl ¥ BEIPAYKAET ero CBOE0O-
pasue»®.

Crieruduka 6pavHOTO OTOBOPA BHIPAXKAETCA:

— B CTPOTO OIpeZIeIEHHOM CyO'bEKTHOM COCTABE;

— TeCHOM 3aBUCHMOCTH OT 6paka, BHE KOTOPOTO
OH He MOXET CyIIeCTBOBATh;

— cBoeobOpasuu npeiMeTa oroBopa.

3aBHUCHUMOCTbD OT OpaKa BBIPAXKAETCA B CyO'bEKT-
HOM COCTaBe, B IPeIMETE I0TOBOPA, B MOMEHTE €ro
BCTYIUIEHUS B CHJIy, B MOMEHTE €T0 IpeKpalleHus
(cT. 25,43 CK PD).

[IpeaMeT OTOBOPA TECHO CBSI3aH C KATETOPHUs-
MU CEMENHOTO IpaBa U He MOAYNHAETCSA TPaXKAaH-
CKO-TIPaBOBOMY IIPUHIIUITY CBOOOZHBI ZIOTOBOPA.

U nepen Poccuelt, u iepes Kutaem cToaT 3azauu
aZleKBaTHOTO 0GOPMJIEHUS MEHSIOMINXCSA COIUATh-
HO-3KOHOMMYECKUX OTHOLIEHUH B CEMEHHOM 3aKO-
HOZIaTeIbCTBE, BOCIIOIHEHUSA CYIIeCTBYIOIINX Ipobe-
JIOB, BO3MOKHO — M3MEHEHHUs IIpegMeTa 6pavHoro
ZIOroBODA.

BUBJINOTPADUA

1. HepHbypr I MaHpekTbl. 0ba3aTtenbcTBeHHoe npaBo. — M., 1900.

2. JlonnHckas B. B. BpayHblin OroBop B CUCTEME [LOFrOBOPOB YacTHOro npasa. [Masa 4 // CeMeitHoe npaso Poccuu:
npo6ieMbl 1 NepcnekTUBLI pa3BuTus : Kos. MmoHorpadus / B. B. Jonunckas, J1. B. Jlagoukuna, B. [I. PysaHosa
[v op.]. — Capatos : U3n-Bo CapaToBcKoii rocynapcTBeHHoi topuguyeckon akagemun, 2019.

3. 3aroposckuii A. M. Kypc cemenHoro npaea. — M. : 3epuano, 2003.

4. Makcumouy J1. b. BpauHblin goroop B poccuiickom npase. — M. : 0cb-89, 2003.

5. Huzamuesa 0. H. [loroBopHoe perynvpoBaHue MMyLLLECTBEHHbIX OTHOLLEHWI B ceMbe : y4eb. nocobue. — M., 2003.

6. lNuennHyesa J1. M. CemenHoe npaso Poccuu : yuebHuk pns By3oB. — 3-e u3g,, nepepab. u gon. — M. : Hopma, 2004,

7. Poiykosa H. 0. MoHaTre HemMyllecTBeHHOro obasatenscTea. [nasa 2 // PebopMupoBaHme rpaxmaHckoro
3aKoHoAaTeNbCTBa: 0bLime NonoxeHNs o caenkax, oba3aTenbCTBax U [OroBopax : MoHorpadwus / oTe. pep.
B. B. onuHckas. — M. : MpocnekT, 2018.

8. Gernet J. Le monde chinois. — Paris, 1972.

9. X3 Yxu. oroBopHOe perynnpoBaHMe UMyLLLECTBEHHbIX OTHOLLEHWI B ceMbe. — ekuH : N3a-Bo MNeknHckoro
yHuBepcuteTa, 2016.

10. Laii ®@yxya. IMyLlecTBeHHble OTHOLIEHUS Mexay cynpyramu. — [MekuH : M3a-Bo Kutaickoro yHuBepcuteTa
NOUTUKN 1 ropucnpyneHumnu, 2016.

2% CM., HanpuMep: nocTaHoBneHue MneHyma BepxosHoro Cyaa P® ot 05.11.1998 N2 15 «0 npuMeHeHUM cyaamm 3aKoHoAaTeNbCTBa
MpuW paccMoTpeHUK Aes 0 pactopxkeHnn bpaka» // Bronnetens BepxosHoro Cyaa P®. 1999. N2 1 ; PasbsicHeHue | BepxosHoro
HapogHoro cyna ot 25.12.2001 «0 HekoTopbix Bonpocax npuMeHerus 3akoHa KHP «0 6pake» (N 30-2001) // URL: http://
chinalawinfo.ru/all ; PazbsicHenue Il BepxosHoro HapogHoro cyaa ot 25.12.2003 «0 HekoTopbIx Borpocax npuMeHeHuUs 3akoHa
KHP «0 6pake» (N2 19-2003) // TaM xe ; PasbsicHeHue |Il BepxosHoro HapogHoro cyaa ot 09.08.2011 «0 HekoTopbIX Borpocax
npuMeHeHws 3akoHa KHP «O 6pake» [ N2 18-2011) // Tam xe ; LlononHutensHble nonoxeruns ot 28.02.2017 PasbsicHeHws |
BepxosHoro HapogHoro cyaa «0 HekoTopbix Bonpocax npuMeHerus 3akoHa KHP «0 6pake» (N2 06-2017) // Tam xe.

27 CM., HanpuMmep: [onuHckas B. B. Bzaumopeiicteue busHeca u cembn. § 4 rn. 1 // Opuguueckas cyasba 6usHeca npu
pacTopxeHun bpaka u HacnefoBaHuu : MoHorpadus / oTe. pea. V. B. Epwosa, A. H. JlesywkuH. M. : MpocnekT, 2019.

% OauHuos A. B. 0cobeHHOCTW [O0rOBOPHOMO PeryMpoBaHns CEMeNHbIX UMYLLLECTBEHHbIX OTHOLWWeH Wit // M3BecTus By308.
[paBoBepeHune. 1999. N2 4.

2 CM.: Kawarura T. B. Mpennpunumatensctso (npaBosbie ocHoBbl). M., 1994. C. 104.

% Cosetckoe ceMeitHoe npaso / nog pea. B. A. Pacenuesa. M., 1982. C. 11.

HOHKuP



fIn L|3sHb, Jto [yanb-X3

CpaBHVITEJ]bHOE Mccne0BaHme 0umx BPEMEHHBIX HOPM KuTaicKoi 1 pUCCMVICKOVI CWUCTEM HACJIEA0BAHNA N0 3aBELLAHNIO

CpaBHuTe/IbHOE MCCNe0BaHue 00X BpeMEeHHbIX HOPM KUTAHCKOA U POCCUICKOI
CHCTEM HaCNej0BaHMs N0 3aBEL|aHMI0: MHCTUTYLMOHAbHBIE aCMeKTh!'
A comparative study on the common temporal norms of chinese
and russian probate succession system: institutional aspects

AH L3sHb,

[I0KTOP OPUANYECKMX HayK,

[0LEHT PocCuitcKoro opuAMYECKOro MCCBA0BATENLCKOTO LEHTPa
Y HOpUAMYECKON LKonbl YhusepcwTeta XainyHu3ana, KHP
pangdongmei71(@163.com

o TyaHb-x3,

aCCUCTEHT npenopasatend, Buiclad WwKkona TeXHONOrMYECKOr0 UHCTUTYTA AAHBY3H, HAYYHBIM COTPYLHUK
LleHTpa uccrnenoBaxuit pycckoro A3bika v KynbTypsl YHuBepcuTera XainyHuaana, KHP
pangdongmei71(@163.com

Yang Jian,

Dr. Sci. (Law), Associate Professor,

Russian Law Research Center

and Law School of Heilongjiang University, China
pangdongmei71(d163.com

Liu Guan-he,

Teaching assistant,

Graduate School of Yancheng Institute of Technology, Research Assistant

of Russian Language, China and Culture Research Center of Heilongjiang University
pangdongmei71(d163.com

© A U3sne, Jio TyaHb-x3, 2021

Abstract. Testamentary succession is one of the important contents of the inheritance legal system of
China and Russia, which fully embodies the spirit of autonomy of private law. Due to the influence of
different historical culture, traditional customs, economic and political systems and other factors in
property inheritance, there exist some legislative differences between China and Russia on the provisions
of testator inheritance from the system design concept to the content of the rules. With the detailed and
specific provisions, the system of testamentary succession in the Russian Federation is deeply influenced
by the German and Japanese legal systems, while the legislation of testamentary succession in China
is relatively principled and brief, which is closely integrated with the reality of China. The analysis of
the differences in the basic principles, forms and effectiveness as well as the system of bequest of the
two civil codes in both countries in the system of testamentary succession not only contribute to the
normative interpretation, application and perfection of the relevant systems of Civil Code in China, but
also explores the institutional origin of testamentary succession legislation, so as to realize the balance
of testamentary freedom, inheritance justice and social value; At the same time, it also plays a vital role
in correctly handling the inheritance relationship between China and Russia, which is also of positive
reference significance to the judicial practice of foreign-related inheritance between the two countries.
Keywords: Civil code; Testamentary succession; Sino-Russian succession system; Legislative compar-
ison.
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OPUANYECKAA HAYKA BE3 IPAHULL
HacnenctsenHoe u cemeiiHoe npaso

1. Overview of the system of testamentary
succession in China and Russia

The inheritance system in civil law is closely related
to the enjoyment and protection of private property
ownership of civil subjects, which is very important
for the subject of private law. Also, testamentary suc-
cession and statutory succession are the core contents
of inheritance legal system in modern civil law. Due
to the differences in traditional folk customs, econom-
ic basis, cultural evolution, legal system and political
system, China and Russia have their own advantages
in terms of legislative value, legislative technology
and legislative form. With the development of the
times, the Civil Code of the Russian Federation has
been constantly evolving, and the testamentary suc-
cession system has also reflected more and more im-
plications of private law.

At the time of the promulgation and implemen-
tation of the Civil Code of China, understanding and
interpreting the advantages and disadvantages of
the testamentary succession system between China
and Russia will be of great value in understanding
the era significance and characteristics of the testa-
mentary succession system in Chinese civil code, and
also have positive practical significance in improving
the inheritance legal system and civil legal system in
China. Besides, it is conducive to fully expressing the
people’s reasonable expectations on the inheritance
legal system and sorting out the correct concept of in-
heritance in the society. Meanwhile, it also conduces
to be further standardize inheritance in the form of
system behavior.> Owing to the similar political and
economic systems and even cultural color between
China and Russia , the two countries had a lot in com-
mon in the legal system. So some similarities in legal
transformation and development that can be learned
from each other. Based on the above considerations,
the author tries to make a comparative analysis of the
testamentary succession system between China and
Russia on account of the relevant provisions of the
existing civil codes of the two countries.

1.1. The evolution and development of Chinese
testamentary succession system

Chinese culture has a long history, and with the de-
velopment of Chinese culture, the inheritance system
has been evolving up to now.As for the inheritance sys-
tem, it mainly includes two parts: identity inheritance
and property inheritance. In terms of the way of inher-
itance, legal inheritance is taken as the principal thing.
After a long process of cross-development, designated
succession and testamentary succession gradually
emerge and tend to be improved. During the evolu-

tion of identity in succession system, the tradition of
"father dying and son succeeding" had a far-reaching
influence on future generations, and the system of suc-
cession by the eldest son has also been deeply rooted
in the hearts of the people for a long time.

The system of property inheritance began with
the affirmation of the right of family property in-
heritance in the law of Qin Dynasty. Starting from
hereditary inheritance, it has constantly developed
into the average allocation of heritage institution,
the lineal primogeniture system and the system of
subrogation. Among them, stepchildren, women and
illegitimate children are given special treatment. This
kind of institutional arrangement is to protect the
family private property from outflow. The regula-
tions on testamentary succession existed in the Han
Dynasty, the contents include the subject of the will,
the subject and witness of the tallograph testament
and so on. If the relevant procedures are complete,
it has legal effect.

It can be seen that the system and rules of testa-
mentary succession have already existed for a long
time in China, and ancient society also attached great
importance to the formal requirements and legal ef-
fect of the testamentary system. Both inheritance
system and testamentary succession system have
been evolving in the course of historical development.
Whether it refers to the patriarchal inheritance in feu-
dal society or the situation that people inherit mainly
by close relatives in modern society, we can find that
the characteristics of the transition involve from iden-
tity to personality displacement in the evolution law
when we deeply explore the historical development
of inheritance system.” It can be seen that the inher-
itance system in ancient China developed gradually
with the changes of historical conditions, which is
closely related to the specific historical conditions
and social economic system.

Before the promulgation of the inheritance law,
China’s modern testamentary succession system was
in its infancy for two reasons. First, the study on testa-
mentary succession law is in a low state owing to the
constraints of social, political and economic factors
and other factors. Second, the modern inheritance
legal system in China is not yet complete, the people’s
legal inheritance consciousness is weak, and the way
of testamentary inheritance has not been recognized
by the public. With the influence of the traditional
thoughts of patriarchal clan system, it is difficult to
completely change the way of inheritance under the
patriarchal system such as the lineal primogeniture
system, and the mode of testamentary succession is
difficult to be recognized by the public in a short time.

Additionally, there are also difficulties in the legal
research of testamentary succession and the improve-

2 See: Wang Ge-Ya. Codification idea and system conception of the Civil Code Succession [J] // Seeking Truth. 2018 (6).

P. 95.

8 See: Wang Ge-Ya. On the revision of inheritance Law [J] // China Legal Science. 2013 (6). P. 91.
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ment of the rule system of testamentary succession.*
In the 1980s, the implementation of China’s first in-
heritance law promoted the perfection of the theory
and legislative system of China’s testamentary suc-
cession system. However, experiencing social devel-
opment and changes, it has not kept pace with the
times, which has reflected the inadaptability with to-
day’s society. The Succession of Civil Code adheres to
the legislative mode of mutual supplement between
testamentary succession and bequest in the process
of amending the system of testamentary succession. It
contains 12 articles, including the principle of making
awill, the form and effect of the will, and the execu-
tion of the will.

From the perspective of the whole content, the
concept of respecting the autonomy of private law,
respecting private rights and respecting the right of
inheritance has been implemented, and the relevant
provisions embody strong principles. To a certain ex-
tent, the legislative characteristics reflect the spirit
of "general rather than detailed". At the same time,
these rules also reflect the value connotation of hu-
manistic care. As a result, it not only shows strong
individualism, but also embodies humanism in the
legislative concept, which is a legislative idea com-
bining the both.” It follows that the testamentary suc-
cession system is gradually recognized by modern
law, which is gradually improved with the continuous
improvement of people’s understanding.

1.2. The main provisions of the testamentary
succession system in the Russian Federation

Civil Code of the Russian Federation has gradually
established the spirit and principle of private law in
the legislative spirit. The testamentary succession
system in Russian is uniformly stipulated in the civil
code of the Russian Federation. In 2001, part III of the
Civil Code of the Russian Federation was successfully
promulgated. Among them, there are 24 provisions
on testamentary succession system. The system of
testamentary succession is listed before the system of
statutory succession, reflecting the respect of private
rights and the principle of autonomy of will.

First of all, the content of the testamentary suc-
cession system of the Russian Federation involves six
aspects: the first is the principle provisions, including
the general provisions and the principle of free will;
the second is the designation of the testamentary
successor and the second successor and the deter-
mination of their share in the estate; the third is the
implementation of the principle of confidentiality;
the fourth is the form and effect of the will; the fifth

is the repeal and alteration of the will; the sixth is the
interpretation and execution of the will. What’s more,
the system of testamentary succession in the Russian
Federation has two characteristics:

The first is to give full prominence to the expres-
sion of self-consciousness and moral care of the will
establishment. That is, the will should be made by the
decedent in person, which is not allowed to make a
will through an agent. Participants in making wills
should abide by the principle of confidentiality, and
the freedom of will is limited by the rule on compul-
sory shares (art. 1149). For example, no matter what
kind of will the testator has made, the minors, parents
and spouses who have the legal right of inheritance
can inherit the corresponding share of the estate ac-
cording to the law.®

All these show the legislative pursuit of combin-
ing free expression with moral care. Secondly, the
way and procedure of establishing a will are strictly
restricted, and the consideration of formal require-
ments is emphasized. That is to say, it makes clear
and specific provisions on the process and formal re-
quirements of the will. In addition, the specific provi-
sions on the period of execution of the will has been
made in the Civil Code of the Russian Federation.
Furthermore, in terms of bequest, it also stipulates
the specific performance rules of bequest, and even
the rules of precatory trust.” Therefore, it can be seen
that Russia’s provisions on testamentary succession
are more detailed and have strong operability.

2. The comparative analysis

of the main principles and basic norms
of testamentary succession system
between China and Russia

Testamentary succession is a natural person’s act of
testamentary disposition of his personal property
according to the relevant provisions of the inheritance
law, which is the category of personal property sys-
tem. The testamentary succession systems of China
and Russia have their own characteristics. In contrast,
the Civil Code of the Russian Federation has made
more detailed provisions on Inheritance, paying more
attention to the operability of judicial practice. In
China, the rules of testamentary succession system
are more refined and principled, and the legislative
principles and ideas of general rather than detailed
are adopted in legislation.

This paper compares the basic principles of testa-
mentary succession, the form and effect of will and

“ Hu Ping. On marriageand Family Inheritance law[M]. Chongging : Chongging university press, 2000. P. 67.
5 See: Wang Ge-Ya. Revision of Succession Law: System construction and system selection[J] // Seeking Truth. 2013 (2).

P.77.

¢ Maksutova-M.-L. The legal relationship of inheritance in Russia [J] // China Notary. 2016 (7). P. 24.
7 See: Wang Ge-Ya. Review and Reference: The Succession system of the Russian Federation [J] // Russian, Central Asian

& East European Studies. 2010 (1). P. 29.
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the system of bequest between the two countries.
Furthermore, through the comparison of the differ-
ences and advantages and disadvantages of the two
countries’ testamentary succession system, the author
seeks the legislative ideas and values of inheritance
law that are worthy of reference in the field of law,
seeking universal reference and support for the theo-
retical construction, system trend, content selection,
value selection and provision expression of the basic
principles of testamentary succession system in the
process of civil code compilation.

2.1. The embodiment of the basic principles
of testamentary succession

The difference in the principle of succession are
revealed in the provisions of the two countries’ testa-
mentary succession system. In general, the principles
of testamentary succession include the protection
principle of private property inheritance right, the
principle of will freedom and the principle of provid-
ing for the aged and raising children, and taking care
of the sick and disabled.

In the process of formulation, we should adhere
to the standard of combining the particularity of tes-
tamentary succession system with the needs of the
public®. At the same time, we should deal with the
distinction and coordination between the basic prin-
ciples of inheritance law and the specific principles
of testamentary succession’. There is a strong com-
plementarity between the social arrangement and
the dominant position of natural persons. Therefore,
it is the value function of testamentary succession to
recognize the central position of individual freedom
and the extent and scope of influencing personal free-
dom, and pay attention to the power of social factors.
In order to realize the harmony between substantive
justice and formal justice, we should regard individ-
ual freedom of will as a social commitment."

In order to realize the legislative design of testa-
mentary succession, improve the legal regulation,
and ensure the systematization, applicability and sci-
entificity of the testamentary succession system, the
basic principles of testamentary succession'" should
be implemented in the legislative design of the sys-

tem, so as to realize the organic unity of individual
will freedom and social public interest. The first basic
principles of testamentary succession is the principle
of protecting the right to inherit private property.

The Civil Code Succession of China protects the
personal property of testamentary succession, and
adopts open induction and restriction in legislative
expression. That is to say, the legal provisions on the
personal legal property left by the death of a natural
person are relatively general. Except for the property
that can’t be inherited and belongs to non-personal
property in law, all other property falls under the
category of testamentary succession."

The Civil Code of the Russian Federation has made
positive and negative enumerative provisions on the
scope of personal heritage. It affirms that the scope of
inheritance involves the property and other property
of the deceased, specifically including the proper-
ty rights and obligations of the parties. At the same
time, the civil code of the Russian Federation states
that Rights and obligations which are inseparable
and bound together with the person of the decedent
should not be included in the inheritance, includ-
ing the right to receive alimony, the right to claim
compensation for damages due to the damage to the
citizen’s right to life or health, and the related rights
and obligations prohibited by the Russian code or
other Russian laws.

Also, Personal rights and other non-material inter-
ests belong to" the scope of heritages that cannot be
inherited by successors. At the same time, according
to the latest revision of the Civil Code of the Russian
Federation, property after death can be disposed of by
means of a will and a testamentary contract'. It also
stipulates that the testator has the right to dispose of
any property, including the property that one may
acquire in the future®.

There are great differences between the two coun-
tries in the principle of protecting private property.
The law in China only provides the legal property,
but hardly elaborate property rights and obligations.
It also fails to subdivide the specific types that can-
not be inherited, which requires the corresponding
supporting interpretation to be issued in the later

8 Chen Wei. A Comparative Study on Foreign Inheritance Laws and The Formulation of Chinese Civil Code Succession.

Beijing : Peking University Press, 2011. P. 49.

? See: Hong Guo-Yue.The construction of the principle system of inheritance law [J] // Journal of Guizhou Normal University

(Natural Sciences). 2004 (5). P. 12.

0 Amartya Sen. Development as Freedom / Translator: Yu Zhen. Beijing : China Renmin University Press, 2002. P. 24.
"' Wang Ge-Ya. Revision of Succession Law: System construction and system selection[J] // Russian, Seeking Truth. 2013

(2). P. 80.

2 Article 1112 of the Civil Code of China: “Estate denotes the personal lawful property left by a natural person at the
time of his death.The estate that is not allowed to be inherited according to the law or based on its nature shall not be

inherited.”

3 Refer to Article 1112 of the Civil Code of the Russian Federation.
% Refer to Article 1118 Clause 1 of Civil Code of the Russian Federation.
15 Refer to Article 1112 of the Civil Code of the Russian Federation. A natural person has the right to create a will on any

property.
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stage of legislation. Therefore, the civil code of the
Russian Federation is even stronger in the protection
of private property.

The second basic principles of testamentary
succession is the principle of free will. Compared
with the former Civil Code of the Soviet Union, the
Civil Code of the Russian Federation not only puts
forward the principle of free will, but also adds,
supplements and refines a lot of rules'® in the part
of testamentary succession. Therefore, it can fully
guarantee the parties to realize the will of will in
law, which is the most direct embodiment of the au-
tonomy of private law. China’s Civil Code Succession
provides that a natural person has the freedom to
make a will to dispose of his personal property and
appoint an executor according to his will. A natural
person can dispose of his property in the form of a
will, designating that his property may be inherited
by one or more of the legal successors, or be donated
to the state, the collective or to a person other than
the legal successor. At the same time, article 1143
of the bill stipulates that a will must express the true
meaning of the testator."’

It reflects the right of the decedent to deal with
his own inheritance and distribution according to his
real will. The Civil Code of the Russian Federation
stipulates that citizens have the right to dispose of
their property by will. There is no restriction on the
objects of inheritance in the law. A citizen has the
right to determine the share of the inheritor in the
estate in any way for anyone. Besides, a citizen has
the right to deprive one, several or all of the legal
heirs of the right of inheritance without giving the
reasons for the deprivation.

Also, he has the right to annul or alter a will al-
ready made in the will, including other dispositions
provided for in the rules of this code concerning wills.
In its provisions, affirmative or restrictive terms are
used many times, which embodies the full protection
of citizens’ will freedom. In the provisions of the free-
dom of will, the restriction of collecting the required
portion is emphasized'®, which reflects the balance
between individual freedom and social interests. In
China, in order to fully realize the personal freedom
of the heirs, the Supreme People’s Court issued rele-
vant case guidance. It states that the successor may
express his waiver of succession to other successors
in writing. If the oral form of giving up inheritance

is acknowledged by the successor or proved by other
sufficient evidence, it can also be regarded as valid
(that is, inheritance rights can be abandoned)."

The third basic principles of testamentary succes-
sion is the principle of providing for the aged, raising
children and taking care of the sick and disabled. Arti-
cle 1141 of China’s Civil Code stipulates that the nec-
essary share of the estate for the heirs who lack the
ability to work and have no source of income should
be reserved in the will. However, the Civil Code of the
Russian Federation places the provisions of the tes-
tamentary portion in the restrictions on the freedom
of will (article 1119).

The concept and appeal of inheritance not only
involves the interest relationship among the members
of marriage and family, but also involves the stability
and harmony of society. A good inheritance system
not only highlights the principles of autonomy of pri-
vate law and freedom of will, but also pays attention
to the stability and harmony of family, family and
society, which embodies the social morality of ethi-
cal concern, and is also conducive to the reasonable
restriction of individual will freedom.

2.2. The form and effect of will

The form of will embodies the formal justice of
testamentary succession. Its essential purpose is to
realize the real will of the decedent and to distribute
the natural person’s heritage according to the real
will of the deceased. First of all, the Civil Code of
China stipulates the forms of testamentary succession
in the system of testamentary succession, including
holographed testament, allograph testament, printed
will, audio-visual will, oral will in case of emergency
and just will. However, its provisions on the formal
operation and effectiveness of the will are too simple,
which is not conducive to the testator’s establishment,
alteration and revocation.

Moreover, it lacks the regulation on the form of
sealed will, especially the provision that notarial will
has the highest effect, which is not capable of guar-
anteeing the free of the decedent’s will. **The forms
of wills stipulated in the Civil Code of the Russian
Federation include notarial will (the notarization
system in Russia is relatively developed and requires
higher requirements. For example, when notarizing
a will, the notary needs to explain to the testator the
provisions on the reserved portion and make a record

' Wang Shu-Qian. Comparative Study on several issues of Inheritance Law between China and Russia [D]. Wuhan University,

2004. P. 7.
7 Refer to Article 1133 and 1143 of the Civil Code of China.

'8 Refer to Article 1119 of the Civil Code of the Russian Federation:“Testamentary freedom is limited by the rule on

contingent shares (rule 1149).”

% According to the Opinions of the Supreme People’'s Court on some issues concerning the implementation of the
Succession Law of the People’'s Republic of China, “Successors who renounce succession shall express in writing to
other successors.A waiver of succession expressed orally, which the person himself acknowledges, or which has other

sufficient evidence, shall also be deemed valid.”

2 Yang Li-Xin. Study on the Succession of The Provisions of Civil Law [J]// China Legal Science. 2017 (2). P. 74.
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of it*"), secret will, will equivalent to notarial will, will
under extraordinary circumstances and testamentary
disposition of bank funds.

At the same time, in June 2019, the amendment of
the Civil Code of the Russian Federation added two
forms of will contract and joint will of husband and
wife. Comparing the forms of wills in the two coun-
tries, there exist the following characteristics: Firstly,
the trend of development of The Times was paid more
attention to when formulating the succession edition
of the Civil Code. The recording and videotaping will,
a new form of will making, is established in the law.
Secondly, in terms of legislative language, the provi-
sions of the Russian Federation’s testamentary succes-
sion system are more detailed and specific, which are
easier to implement in practice and more stringent in
form requirements.

Thirdly, China has been stipulated the form of al-
lograph will. The Russian Federation stipulates that
wills should be made by the decedent in person, and
it is forbidden to make wills through agents. Fourthly,
in regard to the form of making a will, the will sys-
tem of the Civil Code of the Russian Federation states
multiple forms of endorsement®.

However, Civil Code Success in China ignores this
rules in order to simplify the tedious procedures and
requirements when people make wills. Compared
with the Civil Code of the Russian Federation, the re-
quirements for the form of the will are slightly lower,
making the form and requirements of the will more
flexible, convenient and more practical and operable.
Nevertheless, it is a pity that there are no two forms of
testamentary contract and husband and wife’s com-
mon will. Fifthly, in terms of the establishment of
notarial will, the Civil Code of the Russian Federation
also sets up other will forms equivalent to that of a
notarized will. There are several types under special
circumstances®:

First, the will of citizens living in a medical insti-
tution must be certified by the chief doctor, deputy
chief doctor or doctor on duty of the Department of
the medical institution, as well as the president of the
military hospital, the president of the nursing home
and the disabled welfare home or the chief doctor
according to the type of the medical institution.

Second, the will made by the decedent on board
a ship flying the flag of the Russian Federation must
be certified by the captain of the ship where he is.

Third, the wills made by the decedent in the
course of investigation, arctic expedition or other
similar investigations must be certified by the head
of the investigation team.

Fourth, in the absence of a notary present in the
army station, the wills of the civilian members of the
army and their dependants, as well as those of the
military families, must be certified by the commander
of the army.

Fifthly, the wills made by a person serving a sen-
tence in a place deprived of liberty must be certified by
the head of the place where he is. In addition, it affirms
the validity of the wills disposition of the bank’s capital
rights and endows it with the effect of notarization will.
The form and procedure of the above wills are specified
in this article, which reflects the special protection of
citizens’ testamentary inheritance rights under special
circumstances. At the same time, it is not only the em-
bodiment of the principle of private property protec-
tion, but also reflection of the provisions of the validity
of the will. In article 1143 of China’s Civil Code, there
are four situations in which wills are invalid**.

The first is to limit the capacity of making a will,
that is, the will made by the person without or with
limited capacity for civil conduct is invalid. The sec-
ond is to guarantee the true will of the will, that is to
say, the will made by the testator under the circum-
stances of fraud and coercion is invalid. The third is
to stipulate the authenticity of the will, that is, the
forged will shall be void. The fourth is to confirm the
validity of defective wills, that is, the tampered con-
tent is invalid when the will is tampered with.

At the same time, it affirms the effect of the special
circumstances of defective wills, that is, a will made
before the implementation of the law of succession,
which is slightly deficient in form, if the content is
legal and reasonable, and it can be fully proved that
it is the true intention of the testator, the will can be
regarded as valid®. Russian Federation adopts the
principle of combining systematic enumeration with
decentralized provisions to determine the validity of
wills, the main contents are as follows: the first is to
make general provisions on the making of wills, that
is to say, the subject of making a will must be a person
with full capacity for civil conduct and the will must
be made by himself*°.

Second, the will made in violation of the written
form of the will and the rules of proof should be inva-

2! Wang Shu-Qian. Comparison of several issues of Chinese and Russian inheritance laws [J] // Times of law. 2004 (2). P.

73.

22 Refer to Article 1125 of the Civil Code of the Russian Federation.
% Refer to Article 1127 of the Civil Code of the Russian Federation.

% Refer to Article 1143 of the Civil Code of China.

% Refer to the Opinions of the Supreme People’s Court on several issues concerning the implementation of the Succession
Law of the People’s Republic of China, which stipulate that: “A will made before the implementation of the Succession
Law and with a slight deficiency in form, if its content is lawful and there is sufficient evidence to clearly indicate the
true intention of the testator, the will may be deemed valid.”

% Refer to Article 1118 of the Civil Code of the Russian Federation.
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1id*”. Third, a will shall be void if it is written, signed,
certified or delivered to a notary in the presence of
any witness or in any of the five cases from which the
witness is excluded. Fourth, the making of a secret
will should be written and signed by the testator him-
self. The will made in violation of the relevant rules
is invalid®®. The fifth is to make provisions for the
will under extraordinary circumstances. If the will is
not renewed within the statutory time limit after the
elimination of the extraordinary circumstances, the
will made under the extraordinary circumstances will
automatically lose its validity™.

Except for the above circumstances, article 1131
of the Civil Code of the Russian Federation adopts
systematic enumeration to stipulate the invalidation
of wills*, and states that there should be two types of
invalidity of wills from the beginning and revocable
wills.

Invalid wills mainly include: firstly, a will can be
deemed invalid by the court according to the request
of the person whose rights and interests have been
infringed by the will, which embodies the principle
of unifying the rights and obligations of testamen-
tary succession. The second is the determination of
the formal defective will. The will shall be deemed
to be valid only if the court determines that it does
not affect testamentary succession. Otherwise, it is
invalid. Thirdly, the invalid part of the defective will
can be identified separately, which does not affect
the validity of other parts. Fourthly, when the will
is invalid, the successor or the donee designated in
the will shall not be deprived of the right to inherit
according to law or other valid will. The validity of
a will shall not be challenged by appeal before the
death of the decedent. Except for the joint will of
husband and wife, any one of the husband and wife
may challenge it at any time, regardless of the death
of the other. Besides, after the death of the other
party, the husband or wife can withdraw from the
joint will unilaterally. In terms of the form and effect
of wills, China’s Civil Code adopts the distribution
mode of 6+1+1.

In other words, the articles 1134—1139 respec-
tively stipulate the form of wills, which are simple
and clear, and do not make specific details. This re-
quires that exclusive provisions should be adopted
frequently in the process of testamentary succession
and execution. That is, it is invalid if it fails to comply
with formal requirements of the will, which leaves
room for the subsequent introduction of relevant judi-
cial interpretations to solve new problems in practice.

At the same time, the article 1140 of the law
provides for the exclusion of witnesses to wills. As a
protective norm for witnesses involved in the form
of wills, it complements the invalidity of wills listed
in article 1143. That is to say, the form of a will that
violates the rules of witness of will should also be re-
garded as invalid or uncertain will. The Civil Code of
the Russian Federation makes explicit provisions on
the principles and procedures for formulating rules
for each form of will, combining many possible situ-
ations in judicial experience.

Although the legislative system is poor, it has
strong applicability. In addition, it is worth affirming
that the article 1133 (4) of the Civil Code of China
stipulates the testamentary trust, which is in line with
the general trend of social and economic develop-
ment. With a certain forward-looking, it meets the
needs of some high wage earners to make wills.

2.3. The stipulation and comparison of bequest
system

The system of bequest is an important part of
testamentary succession. Under the guidance of the
principle of freedom of will, both China and Russia
regard the bequest system as an important way of
testamentary succession. The legal effect of the will
act is affirmed and perfected in law. In contrast, the
relevant provisions in the succeeding part of China’s
Civil Code are relatively simple. It involves only three
provisions that are placed under the relevant provi-
sions of testamentary succession.

The inheritance system of the Civil Code of the
Russian Federation has special legislation on the in-
heritance of wills, which is still more detailed and
specific. As for the bequest system, the Civil Code
Succession of China stipulates that: Firstly, a natural
person can make a will to give personal property to
a person other than the legal heir, the collective or
the state®. But there is no expression of natural per-
son other than the legal successor, leaving room for
special subjects to enjoy bequests, such as fetuses.

At the same time, they are arranged in the order of
bequests to "the state, the collective, and the people”,
rather than the order of "people, collective, state". It can
be seen that the nature of socialist country with Chi-
nese characteristics is more prominent in the process
of compiling the civil code of China. Secondly, as for
the exclusion of the witness, the inheritor and the done
cannot be the witness®. Thirdly, if there are obligations
attached to testamentary succession or bequest, the
successor or bequest should perform the obligations™.

27 Refer to Article 1124 of the Civil Code of the Russian Federation.
% Refer to Article 1126 of the Civil Code of the Russian Federation.
2 Refer to Article 11290f the Civil Code of the Russian Federation.
%0 Refer to Article 1131 of the Civil Code of the Russian Federation.

3 Refer to Article 1133 Clause 3 of Civil Code of China.
%2 Refer to Article 1140 Clause 3 of Civil Code of China.
3 Refer to Article 1144 of Civil Code of China.
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The comprehensive provisions of the second and
third are to treat the legatee and heir as the same sub-
ject, but the two are taken separately under different
circumstances, and there is no special place. At the
same time, it embodies the principle of unifying rights
and obligations. The main reason for this legislative
model is to simplify the code language. The Civil Code
of the Russian Federation makes two separate provi-
sions on the bequest system®*, which includes: firstly,
the scope of bequest is generally defined. It stipulates
that wills include bequests, and lists the standards
for bequests.

At the same time, it affirms the relationship be-
tween creditor’s rights and debts and the situation
of transferring bequest. The second is to stipulate the
execution methods and procedures of bequests. When
the donee is required to perform the obligation of
bequest, he should perform the obligation of bequest.
The limitation includes: deducting from the estate
transferred to him the debt due to the testator, and
the value of the portion of the estate that exceeds the
share to be inherited. At the same time, the amount
of the heirs is limited and the rights to bequests are
limited. The regulations on bequest system in the
Civil Code of the Russian Federation highlight the
particularity of bequest, affirming that it belongs to
testamentary succession with its own particularity.

3. The legislative enlightenment

of the testamentary succession system

of China’s civil code under the background
of Russian legislative investigation

China is facing the historical period and opportunity
of the interpretation and application of Civil Code.
This paper compares the similarities and differences
of Chinese and Russian testamentary succession sys-
tems and their relevant legislation, which will help
to explore the differences and commonness of its the-
oretical interpretation, institutional provisions, leg-
islative ideas and technology. At present, the reform
and improvement of China’s testamentary inheritance
system is the unity of technical rationality and value
rationality, the interweaving of formal justice and
substantive justice, and the integration of legislative
technology and legislative ideas.*

In order to improve the legislative and judicial
standards of the Succession of Civil Code, and to meet
the social needs and public demands, this paper com-
pares the relevant legislation of testamentary succes-

sion between China and Russia, so as to analyze the
legislative advantages and legislative experience. It
will have positive reference significance and jurispru-
dential value for the amendment principle of testa-
mentary succession system and Chinese elements,
the form of will, the effectiveness of rules, and the
perfection and perfection of bequest system.

3.1. The revision principle of testamentary
succession system should be strengthened

The Civil Code Succession of China fails to express
a specific level in the principle of testamentary suc-
cession system. But from the perspective of theory
and legislative technology, the principles of Civil
Code, Civil Code Succession and testamentary suc-
cession system can be embodied in different levels.
That is, the basic principle and particularity of testa-
mentary succession system should be embodied and
highlighted under the basic principles of Civil Code
Succession.

In view of the status of testamentary succession
system in the system of succession, it should combine
the universality principle of inheritance law with its
own particularity principle. Therefore, combined
with the basic principles of the Russian Federation
testamentary succession system, the author summa-
rizes the following principles.

The first principle is the principle of free will,
which is the greatest embodiment of the will auton-
omy of the deceased and the successor as well as the
extension of the principle of autonomy of will in suc-
cession system. In the provisions of the whole will
system, the establishment and change of the will, the
abandonment of the right of inheritance, the formu-
lation and selection of the form of the will all embody
the principle.*

Although inheritance rules are designed to pro-
vide legal certainty, they cannot be realized in all
cases. Unless the testator actively exercises autono-
my of will as a party”, but autonomy of will is often
limited. At the same time, the essence of the principle
of protecting private property is the expression of an
individual’s will to dispose of his own property. The
realization of will freedom can reflect the protection
of private property.

Therefore, It stands to reason that the principle
of testamentary freedom becomes the primary prin-
ciple of testamentary succession system. The second
principle is the principle of consistency of inheritance
rights and obligations. In the process of testamenta-
ry succession, if one does not adhere to the will or

3 Refer to Article 1137 and 1138 of the Civil Code of the Russian Federation.
% Wang Ge-Ya. Compilation of Civil Code: Gender consciousness and Normative Expression [J] // Journal of China Women's

University. 2019 (2). P. 10.

% Chen Wei. A Comparative Study on Foreign Inheritance Laws and The Formulation of Chinese Civil Code Succession.

Beijing : Peking University Press, 2011. P.74—75.

%7 Magdalena Pfeiffer. Legal certainty and predictability in international succession law // Journal of Private International

Law. 2016. 1s. 3. P. 18.
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bequest with obligations, he can freely give up his
obligations and enjoy rights. This principle is often
involved in the process of testamentary succession.*

The principle of consistency of rights and obliga-
tions also embodies the legality of testamentary in-
heritance, which can be used as a powerful weapon to
deprive heirs of their inheritance qualification when
they try to obtain the inheritance by illegal means.
The third principle is the principle of moral care. In
the restrictive provisions of the freedom of will, the
testamentary succession systems of China and Russia
pay attention to the vulnerable groups.

According to the Succession of the Civil Code in
China, the necessary share of inheritance should be
reserved for such a specific successor who lacks the
ability to work and has no source of income®, which
is worth affirming. Similarly, the Russian Federation
also has relevant provisions on the system of spe-
cial portion in testamentary succession® to achieve
the balance between the freedom of will and social
equity.

If the testamentary succession lacks moral care, it
will easily lead to unfair distribution and lose the uni-
versal value of legal fairness and justice. In practice,
a typical case is the “Inheritance case about mistress
in Luzhou”*, which has attracted much attention and
controversy and caused people to reflect deeply. As to
whether the will willwill be invalid due to the viola-
tion of public order and good customs and whether
the donee can enjoy the right to accept the legacy,
we need to design a good system to find a balance.

Therefore, China should perfect this principle in
the system of testamentary succession and make sys-
tematic planning to ensure that the legal heirs will
not fall into a difficult situation because of the testa-
tor’s abuse of the principle of freedom of will, making
the maintenance obligation of family members con-
tinue naturally after the death of the deceased, which
is in line with the traditional family ethics concept in
China* realize the harmony of family members and
achieve good social effect.

3.2. The form of will and the related system
should be improved

As the core content of the will system, the regu-
lation of the form of will is an important guarantee
for the realization of testamentary succession. Based
on the reference significance of the Civil Code of the
Russian Federation in the provisions of the testamen-
tary succession system, as well as the inadequacy and

improvement of the will form in China’s existing leg-
islation, the author puts forward the following sug-
gestions.

First of all, the establishment of secret will and the
secret of will need to be strengthened. In China, the
protection of testamentary privacy is not reflected
in the setting of wills. Combined with the legislative
experience of the Russian Federation, it not only es-
tablishes the secret will, but also protects the secret
of the will. Secret will has always been respected by
many countries. Also, China has a historical tradition
of making secret identity wills. In order to fully realize
the will freedom of the testator and protect him from
losing the care of his legal successor due to the mak-
ing of the will, the testator should be given the right
to make a secret will. With regard to the protection of
the secret of the will in the process of making a will,
some people hold that testamentary privacy which
belongs to the category of personality right should
be one of the privacy rights, so there should be no
repetition in the succession system.

However, considering that the establishment of
the will itself is to protect the realization of the per-
sonal will of the deceased, the privacy embodied in its
content is actually the testator’s free will. The disclo-
sure of the content of the will is very likely to hinder
the freedom of the will, the personnel involved in
the will formulation should have the duty of confi-
dentiality to fully guarantee the smooth formulation
and implementation of the will. Hence, we should
emphasize the protection of the secret of the will in
the form and implementation of the will.

Secondly, the specific rules of bequest system
should be improved. Legacy system is not only an
important part of inheritance law, but also an indis-
pensable system in real life. Owing to its particularity,
we should pay more attention to it. However, there
are not too many provisions on it in the Succession
Civil Code in China, which is not compatible with
the relevant system of testamentary succession and
cannot fully guarantee the parties to realize their own
interests through the will,” so the particularity of this
system is not fully reflected in the Civil Code of China.
Generally speaking, there are several problems in the
relevant rules of bequest system in China.

Firstly, the types of bequests are not classified;
Secondly, there is no guarantee for the execution of
bequest; Thirdly, it only stipulates the right rules of
the legatee, but lacking the rules of accepting and
abandoning the legatee; Fourthly, the rule of legal

% Yang Li-Xin. The family law. Beijing : Law Press-China, 2013. 374 ; Fang Shao-Kun (editor-in-chief). The Law of kinship
and succession [second edition). Beijing : Science Press, 2015. P.155—158.

% Refer to Article 1141 of Civil Code of China.

40 Refer to Article 1119 and 1149 of the Civil Code of the Russian Federation.
41 Refer to civil Judgment of 2001-Lu-Min-Zhong-Zi-621 of Luzhou Intermediate People’s Court of Sichuan Province.
42 See: Xu Zeng-Zhen, Zhao Ya-Kun. On the restriction of testamentary Freedom and the Perfection of Inheritance law in

China // Forward Position. 2010 (10). P. 126.

“ Yang Li-Xin. Key points of amendment to the draft succession of civil Code // China Law Review Volume. 2019 (1). P. 127.
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effect of bequest with obligation needs to be strength-
ened.*

Summing up the above, the corresponding pro-
visions should be made on the types of bequests,
including specific bequests and general bequests.
Meanwhile, these two types of bequests should be
detailed. For the execution of the legacy, rules and
procedures can be made to ensure the smooth execu-
tion of the legacy. The time limit for acceptance and
abandonment of legacy can be stipulated. That is, ex-
ceeding the prescribed time limit can be regarded as
the abandonment of the legacy. At the same time, we
can set up the right of inheritance and reply to rem-
edy the infringement damage of bequest. Therefore,
the detailed rule design can promote more operability
in dealing with relevant affairs in judicial practice.

4. Conclusion

The perfection and perfection of a country’s inher-
itance legal system involves the perfection of its civil
legal system. Furthermore, it is more related to the
ultimate care of the disposition of private property (at
the heritage level),* which is even an excellent em-
bodiment of the protection of private rights in terms
of system value. This is especially true of the system
of testamentary succession. Good rules of testamen-
tary succession can reflect the implementation of the
concept of freedom of inheritance, and the private
law care for different interest subjects in the inher-
itance desire.

Comparison is the key to discrimination. Through
the elaboration and comparative analysis of the sys-
tem of testamentary succession in the civil code of
the Russian Federation, it is helpful to the imple-
mentation and improvement of the testator succes-
sion system in the Civil Code of China. It contains
the legislative principles of individual will freedom,
moral care, harmonious unity of rights and obliga-
tions, guaranteeing the priority of the validity of the
will, the various choices of the form of the will, and
the moral care for the aged and the young, so as to
realize the balance and coordination of interests.

This paper makes a comparison between Chinese
and Russian testamentary succession systems, and
puts forward some suggestions on the implemen-
tation and improvement of the China’s Civil Code
Succession. It is hoped that the two countries can
realize the complementary advantages of testamen-
tary succession system and better realize the formal
justice and substantive justice of testamentary suc-
cession.

Today, property rights are so important that in-
heritance law should play a more important role. The
testamentary succession fully embodies the spirit
of autonomy of private law. Therefore, the value of
the system and the design of rules should be paid
more attention by legislators. With developing our
strengths and avoiding our weaknesses, a complete
and scientific rule of testamentary succession should
be formed by comparative analysis, which is of great
significance to the Civil Code that enriches the char-
acteristics of China’s socialist rule of law.
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Abstract. Recently, great changes have taken place in the inheritance agreement system in China and
Russia. Article 1140.1 of CCRF has recognized inheritance agreement in 2019 instead of prohibiting it
previously. In China, bequest support agreement is stipulated in legislation, and inheritance attendance
agreement is recognized in judicature. Article 464 of the Contract Book of CCPRC of 2020 opens up
the legal application of inheritance agreement.

China’s inheritance system has its unique characteristics, for example, there is no difference between
estate and legacy, the distinction between testamentary succession and bequest is based on whether
the subject has the status of legal successor rather than the disposition of estate or legacy, there is no
difference between successio in universumius and successio in singulas res, the heritage debt is the legal
burden of positive heritage, heritage debt shall not be disposed of in a will, the bequest shall not be
exempted from the heritage debt, there are only legal successors but no heir other than legal successors
and testamentary successors are only legal successors who inherit by will, there is no forced share but
an absolute necessary share for any successor who has neither the ability to work nor the source of
income, and neither inheritance agreement nor gift contract is formal. All of those determine that its
inheritance agreement must have many characteristics different from those of Europe.

For example, there is a strict distinction between the bequest support agreement with non legal successor
as supporter and the inheritance attendance agreement with legal successor as supporter; there is no
inheritance renunciation agreement with valuable consideration positively, but the one with negative
consideration that a renunciation of the inheritance right is in exchange for exemption of the specific
performance of attendance; it is sufficient that the donatio mortis causa has the effect of gift contract,
and it is not necessary to act as the inheritance agreement.

China’s orientation of the inheritance agreement is mainly with consideration and centered on support
for the old, while Russia’s orientation is mainly without consideration and centered on the disposition
of inheritance right in the designated inheritance agreement. In particular, China and Russia have
launched a challenge to the doctrine that the effect of inheritance agreement is prior to that of will.
Keywords: inheritance, division, heirs, agreement, preemptive rights.

! This paper is the phased achievement of the general project of the Plan of Philosophy and Social Sciences in Heilongjiang
Province (No. 19FXB038), the key project of the 13th Five — Year Plan of Educational Science in Heilongjiang Province

(No. GJB1320259) and Heilongjiang University’s Special Project Related Russia (No. DEY1804).
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Introduction

Recently, great changes have taken place in the inher-
itance agreement system in China and Russia.

Russia’s legislation of inheritance agreement is
full of twists and turns. In the Draft No. 275719-6 of
2013, the legislators follow the Ukraine Civil Code
(UCCQ) to design inheritance agreement system, and
they only recognize the inheritance agreement with
consideration, so the rules of sale can be applied by
reference. But the draft was withdrawn in 2015. In
the Draft No. 821069-6 of 2015 incorporated into the
Civil Code of the Russian Federation (CCRF)? after
being modified in 2019, the legislators have changed
its course, and they have mainly designed the inher-
itance agreement without consideration whose prior-
ity effect to that of will is weakened heavily. However,
inheritance agreements were not recognized in the
previous CCRF and the Soviet Union Civil Code at all.

The system of bequest support agreement has
been set up according to Article 31 of the Succession
Law of the People’s Republic of China of 1985 and
article 1158 of the Civil Code of the People’s Repub-
lic of China (CCPRC)? of 2020, and the inheritance
attendance agreement whose subject of obligation is
legal successors come into being in judicial practice. If
in the European legislation of inheritance agreement,
they would belong to the inheritance support agree-
ment to indicatein heritance or bequest in exchange
for support.

Article 464 of the Contract Book of CCPRC stip-
ulates: “1. A contract is an agreement on the estab-
lishment, modification, or termination of a civil ju-
ristic relationship between persons of the civil law.
2. agreement on establishing a marriage, adoption,
guardianship, or the like personal relationships shall
be governed by the provisions of laws providing for
such personal relationships; in the absence of such
provisions, the provisions of this Book may be applied
mutatis mutandis according to the nature of such
agreements.”

Compared with the distinction mode of contract
(obligation contract) and agreement (identity re-
lationship agreement) in Article 2 of the Contract
Law of the People’s Republic of China (CLPRC) of
1999, due to the addition of “in the absence of such
provisions, the provisions of this Book may be applied

mutatis mutandis according to the nature of such
agreements”, the contract legislation has become the
difference mode of contract (obligation contract) and
agreement (identity relationship agreement).

“Contract” has the same denotation as “agree-
ment”, which refers to the consensual act in civil juris-
tic act. However, due to the division mode of CLPRC,
“contract” and “agreement” are also used in a narrow
sense, which respectively refer to “obligation con-
tract” and “identity relationship agreement”. Here, we
use “contract (obligation contract)” and “agreement
(identity relationship agreement)” respectively to
indicate that the extension of the above “contract”
and “agreement” is the same, while the narrow sense
refers to “obligation contract” and “identity relation-
ship agreement” respectively.

According to Article 2 of CLPRC, the provisions
of CLPRC can only be applied to obligation contract,
but not to the identity relationship agreement. The
difference is that according to Article 464 of CCPRC,
the provisions of the identity relationship firstly are
applied to the identity relationship agreement, and if
there are no provisions, the provisions of the Contract
Book can be applied according to its nature.

In addition, according to Section 1 of Article 467
of the Contract Book, “For a contract not explicit-
ly provided in this Code or other laws, the Gener-
al Provisions of this Book shall be applied, and the
provisions provided in this Book and other laws on
a contract which is most similar to the said contact
may be applied mutatis mutandis.”

In the absence of the provisions of identity rela-
tionship, the general principles of contract (including
the relevant rules of civil legal acts in the General
Book) can be applied, and the provisions of the most
similar identity relationship agreement and the pro-
visions of the most similar contract can be referred
to too. Inheritance support agreement belongs to
the type of identity relationship agreement, which is
mainly property relationship.

According to its nature, the Contract Book can be
widely applied by reference. In the judicial practice of
China, there are also inheritance agreements without
consideration, but very few.

Apart from China and Russia, the main legisla-
tions of inheritance agreement in civil code include
Austria, Germany, Switzerland, Hungary, Ukraine,
Czech, Latvia and Estonia.’ These are the reference

2 Civil Code of the Russian Federation, URL: https://fips.ru/en/documents/documents.php.

 Civil Code of the People’s Republic of China (05-28-2020) // URL: http://www.npc.gov.cn/englishnpc/c23934/202012/
f6272a3a4651475db936899d69419d1e/files/47c16489e186437eab3244495ch4T7d66.pdf.

4 Article 1158 of CCPRC: A natural person may enter into an agreement on testamentary gift for inter vivos support with
an organization or individual other than a successor. Such organization or individual assumes, in accordance with the
agreement, a duty to support the said person during his lifetime, and attends to his interment after death, in return
for the right to receive the testamentary gift under the agreement.

5 Among them, Estonia has the General Part of the Civil Code Act, Law of Obligations Act, Law of Property Act, Law of
Succession Act, Family Law Act, but it has not synthesized a unified civil code, which is regarded by us as the legislative
example of inheritance agreement in civil code. The English versions of some of them are as follows: Hungary Civil
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for us to observe the inheritance agreement system
in both China and Russia.

1. The uniqueness of China’s inheritance
system

In both Article 8 of the Convention of 1 August
1989 on the Law Applicable to Succession to the
Estates of Deceased Persons® and Article 3 of the EU
Succession Regulations,” inheritance agreement is
define as an agreement to dispose of future rights
in estate or rights in estates. It is cleverly positioned
on the freedom of heritage disposition beyond the
freedom of will. Estates are also called legacy. Es-
tate and legacy are the distinction according to the
way of disposal of the heritage by the heritage-leav-
er. Estate includes both the positive heritage and
the negative heritage, and can only be divided into
shares, while legacy only includes positive herit-
age and can only point to specific heritage. It does
not change the integrity of estate when the legacy
bequeathed.

Heirs, whether legal or not, include legal heirs,
testamentary heirs and agreement heirs (when in-
heritance agreement recognized). Accordingly, the
heritage-leaver is the decedent. The party bequeathed
is the legatee and not the heir whether he is the legal
heir or not. Accordingly, the heritage-leaver is the
legator. The deceased persons same as heritage-leav-
er in the Convention is the superior concept of the
decedent and the lagator. Successio in universiumi-
us and successio in singulas res of Roman Laws are
the sources of testamentary succession and bequest
respectively.

China’s inheritance system is very different from
the above. Its unique features mainly include: there is
no difference between estate and legacy, the distinc-
tion between testamentary succession and bequest is
based on whether the subject has the status of legal
successor rather than the disposition of estate or leg-
acy, there is no difference between successio in uni-
versumius and successio in sigulas res, the heritage
debt is the legal burden of positive heritage, heritage
debt shall not be disposed of in a will, the bequest
shall not be exempted from the heritage debt, there
are only legal successors but no heir other than legal
successors and testamentary successors are only le-
gal successors who inherit by will, there is no forced
share, and the inheritance agreement is informal.

Chinese do not distinguish general succession
from individual one. However, it shall not be con-
sidered that there is only individual succession in
China. Heritage also includes both the positive and
the negative.® The positive heritage can be disposed of
either by share or by individual. However, the nega-
tive heritage (heritage debt) is the legal burden of the
positive one, which shall not be disposed of by will.

The will can only dispose of the positive heritage,
so there is no general succession of disposing the pos-
itive estate and the negative one in proportion. In
dividing a heritage, the heritage debts shall be paid
off.” However, this is not a front-end procedure, be-
cause after the division of the heritage, the heritage
debts that have not been paid off shall be paid off by
the legal successor within the scope of the inherited
heritage through legal succession. If it is not enough
to pay off, the testamentary successor and the lega-
tee shall pay off according to the proportion of the
acquired heritage."

=)

Code of 1959 (HCC1959]) // URL: https://gss.unicreditgroup.eu/sites/default/files/markets/documents/Civil %20Code
%20_effective %200n %2024 %20July %202012_.pdf; Hungary Civil Code of 2013 (HCC2013]) ; URL: http://njt.hu/
translated/doc/J2013T0005P_20180808_FIN.pdf ; Ukraine Civil Code of 2003 (UCC) // URL: http://www.businesslaw.
org.ua/wp-content/Civil_Code.pdf ; Czech Civil Code of 1964 (CCC1964) // URL: https://is.muni.cz/el/1422/jaro2013/
S0C038/um/Civil-Code_EN.pdf ; Czech Civil Code of 2012 (CCC2012) // URL: http://obcanskyzakonik.justice.cz/images/
pdf/Civil-Code.pdf ; Latvia Civil Code (LCC) // URL: https://likumi.lv/ta/en/id/225418-the-civil-law ; Estonia Succession
Act (ESA] // URL: https://www.riigiteataja.ee/en/eli/ee/Riigikogu/act/514012021002/consolide ; Estonia Obligations Act
(EOAJ // URL: https://www.riigiteataja.ee/en/eli/ee/Riigikogu/act/512012021002/consolide.

Convention of 1 August 1989 on the Law Applicable to Succession to the Estates of Deceased Persons, URL: https://
www.hcch.net/en/instruments/conventions/full-text/?cid=62.

Regulation (EU) No. 650/2012 of the European Parliament and of the Council of 4 July 2012 // URL: https://eur-lex.
europa.eu/legal-content/en/txt/?uri=uriserv %3A0J.L_.2012.201.01.0107.01.ENG&toc=0J %3AL %3A2012 %3a201
%3atoc.

Section 1 of Article 1122 of CCPRC: An estate refers to the property lawfully owned by a natural person upon death."The
property” includes both positive property and negative property (heritage debt].

Article 1159 of CCPRC: Upon partitioning an estate, the taxes and debts payable or owed by the decedent in accordance
with law shall be paid out of the estate, provided that a necessary portion of the estate is preserved for any successor
who has neither the ability to work nor the source of income.

Article 1163 of CCPRC: Where intestate succession, testate succession, and testamentary gift concurrently exist, the
taxes and debts legally payable or owed by the decedent shall be paid by the intestate successor(s] ; such taxes and
debts in excess of the actual value of the portion of the estate inherited by the intestate successor(s) shall be paid by
the testamentary successor(s) and donee(s)-by-will in proportion to the shares of the estate each of them has received.
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Chinese do not distinguish estate from legacy. In
other words, testamentary succession and bequest
have equal status. The legal succession has not only
low effectiveness but also low status. As mentioned
above, the heritage debt is first borne by the legal suc-
cessors, and then equally borne by the testamentary
successors and legatees. The basis of the distinction
between testamentary succession and bequest is not
to designate a successor for the estate or a legatee for
the legacy, but the identity of the heritage-receivers.
It is testamentary succession if the heritage-receivers
are the testator’s legal successors, and it is bequest
if the heritage-receivers are not the testator’s legal
successors.

There is only legal successor but no heir other than
legal successor. Even if he or she is appointed in a will
or an inheritance agreement, only when he or she is
a legal successor he or she could be a heir, otherwise
he or she is only a legatee. Because of this, China’s
inheritance support agreement can be correspond-
ingly divided into two basic types: bequest support
agreement with non legal successor as supporter and
the inheritance attendance agreement with legal suc-
cessor as supporter.

Another particularity related to this is that the
support in other legislations in China is also divid-
ed into peer-support (between spouses, elder broth-
ers and sisters to younger brothers and sisters),""
child-raising (parents to children, grandparents to
grandchildren, younger brothers and sisters to elder
brothers and sisters),'? and old-attendance (children
to parents, grandchildren to grandparents)."

There is no forced share system in China, only
an absolute necessary share system for a successor
who has neither the ability to work nor the source
of income.'* As long as there is a positive heritage,
even if it is not enough to pay off the heritage debts,
it must firstly meet the requirement of the absolute
necessary share. It is not only forbidden to deprive
but also forbidden to renounce. This makes it possi-
ble to renounce legal inheritance right in advance,
but impossible to renounce the right of forced share

1

because it doesn’t exist or the right of absolute nec-
essary share because it’s forbidden.

Therefore, there is no inheritance renunciation
agreement with the positive consideration like the
one regulated by Article 495 of Swiss Civil Code
(ZGB), but the inheritance agreement with negative
consideration that a renunciation of the inheritance
right is in exchange for exemption of the specific per-
formance of attendance. Moreover, we can not only
renounce the whole right of inheritance in advance,
but also renounce the right of inheritance to specific
property in advance.

In China, both inheritance agreement and gift con-
tract are informal. So, the rules related to the forms
of the two in Europe do not exist in China.

The order and scope of legal successors in China
is also influenced heavily by the Soviet Union. The
first successors in order include spouses, children and
parents, and the second successors in order include
siblings, grandparents and grandchildren. They are
same as those of the Soviet Union, but both the orders
and the scopes have been greatly expanded in Russia.

2. The orientation of the inheritance
agreement in China and Russia

Different legislations of inheritance agreements have
different orientations, which mainly focus on with
or without consideration, support or disposition of
inheritance rights.

2.1. Legislative orientation of inheritance
agreement in civil code outside China
and Russia

The Austrian General Civil Code (ABGB) only stip-
ulates the spouse mutual agreement (Article 602).
ABGB provides that will, inheritance agreement and
legal succession are the basis of succession (Article
533), but it avoids the priority of between inheritance
agreement and will. However, because it stipulates
that the inheritance agreement should have the el-

Section 1 of Article 1059 of CCPRC: Both spouses have the duty to support each other.

Section 2 of Article 1075 of CCPRC: Younger brothers or sisters who have been brought up by their elder siblings and
who are financially capable have the duty to support such elder siblings who lack both the capacity to work and the

means to support themselves.

12 Section 1 of Article 1067 of CCPRC: Where parents fail to fulfill their duty to raise their children, a minor child or an
adult child who is incapable of supporting himself has the right to claim child support payments against his parents.
Section 1 of Article 1074 of CCPRC: Paternal or maternal grandparents, if financially capable, have the duty to raise
their minor grandchildren whose parents are deceased or are incapable of such raising.

Section 1 of Article 1075 of CCPRC: Elder brothers or sisters, if financially capable, have the duty to raise their minor
siblings whose parents are deceased or are incapable of such raising.

3 Section 2 of Article 1067 of CCPRC: Where an adult child fails to fulfill the duty to support his parents, his parents who
lack the capacity to work or are in financial hardship have the right to claim support payments against the adult child.
Section 2 of Article 1074 of CCPRC: Paternal or maternal grandchildren, if financially capable, have the duty to support
(attend) their grandparents whose children are deceased or are incapable of providing such support (attendance).

=

neither the ability to work nor the source of income.

Article 1141 of CCPRC: Reservation of a necessary portion of an estate shall be made in a will for a successor who has
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ements of a written will (Article 1249), so it has the
same effect as the spouse common will"® (Article
1248).

Article 2292 of the German Civil Code (BGB) stip-
ulates that the spouse mutual inheritance agreement
can also be cancelled by their common will, which
formally indicates that the spouse mutual inher-
itance agreement has the same effect as the spouse
common will. This rule is accepted by the legislation
which stipulates both the spouse common will and
the spouse mutual inheritance agreement,' and be-
comes an exception of the rule that the effect of the
inheritance agreement is prior to that of will. The
mutual restriction between the spouses in the mutual
inheritance agreement can produce a similar effect of
consideration, but it is not subject to evaluation with
or without consideration.

BGB defines mainly inheritance agreement as the
one without consideration, focus on the disposition
of inheritance rights, and recognizes the possibility
of designated inheritance agreement with support
as consideration (Article 2295). Article 495 of ZGB
explicitly recognizes that inheritance renunciation
agreement may be with or without valuable consid-
eration. So far, designated inheritance agreement and
inheritance renunciation agreement can be with or
without consideration. The legislative orientation of
inheritance agreement in Czech and Latvian is gen-
erally between them. In Latvia, it is particularity that
common will and mutual inheritance agreement are
not limited to spouses.’

However, there are also different legislations of
inheritance agreement, some are without considera-
tion wholly and centered on the disposition of inher-
itance rights, some are with consideration mainly and
centered on support, or some are with consideration
wholly and centered on support.

It is Estonia, where inheritance agreement is with-
out consideration wholly and centered on the dispo-
sition of inheritance rights. Section 1 of Article 95 of
the Estonian Succession Act (ESA) provides that an
inheritance agreement is either an agreement that the
heritage-leaver instructs to inherit or bequeath and
the receiver accepts it; or an agreement between the
heritage-leaver and his intestate heirs (legal heirs) to
renounce inheritance right.

The Section 2 of this article stipulates that an
agreement, which prescribes the obligation of a per-
son who is a party to a inheritance agreement, on
the basis of which an estate, legacy, testamentary

obligation or testamentary direction is received or an
inheritance is renounced is not part of a s inheritance
agreement and the provisions concerning inheritance
agreement do not apply thereto.

However, according to Item 4 of Section 1 of Arti-
cle 103, the inheritance agreement is concluded after
considering the situation that the other party bears
the obligation mentioned in Section 2 of Article 95,
and the obligation includes performing the regular
obligation, especially ensuring the support before
the life of the heritage-leaver. If the obligor inten-
tionally and substantially violates the obligation, the
heritage-leaver has the right to unilaterally withdraw
from the inheritance agreement. The consideration
crack of Article 2295 of GBG has been eliminated by
making them as statutory one. However, this is only
the elimination of ideas rather than substance.

It is Hungary, where inheritance agreement is
mainly with consideration and centered on support.
Article 7:48 of Hungarian civil code (2013) (HCC
2013) takes the inheritance support agreement as
a typical inheritance agreement. It stipulates that in
an inheritance agreement, the heritage-leaver names
the party contracting with him as his heir to inher-
it his property, a certain part of it or specific assets
against maintenance, life annuity or care provided
for the heritage-leaver or a third party indicated in
the agreement; and the other party commits himself
to perform support, life annuity or care. Thus, the
designated inheritance agreement can be divided
into inheritance support agreement with considera-
tion and expected inheritance disposition agreement
without consideration (article 7:54). This opens up
the small consideration crack of Article 2295 of GBG
so that the inheritance support agreement with con-
sideration occupies half of the designated inheritance
agreement.

It is Ukraine, where inheritance agreement is
wholly with consideration and centered on support.
Article 1302 of the Ukrainian civil code (UCC) pro-
vides that according to an inheritance agreement, one
party (the recipient) is obligated to fulfill the orders
of the other party (the alienator) and acquires the
right to inherit the alienator’s property after his or
her death.

“Ukrainian law also has such an agreement: the
inheritance contract. This notion is relatively new to
the Ukrainian legal system since the legislation be-
fore 2004 (the year of coming into force of the Civil
Code of Ukraine) did not provide for it. The inher-

15 The reason why we use “spouse common will” is to hope that the concept can cover mirror wills, joint wills and mutual
Wills (the same as spouse mutual agreement]) in common law system, because in China’s judicial practice, the scope
of spouse common will is basically the same as that in common law system.

6 Generally, those who recognize the spouse mutual agreement also recognize the spouse common will. Only CCC
(2012) provides for a spouse mutual inheritance agreement (Article 1592), but prohibits a spouse common will (Article

1496).

7 Article 604 of LCC: A will, whereby two or more persons in the form of one joint document reciprocally appoint each
other as heir, is termed reciprocal. But, if in such a will the appointment of one person as heir has occurred with the
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itance contract has several advantages over similar
legal notions. For instance, the transfer of owner-
ship under the inheritance contract occurs only after
the death of the transferor. Thus, a transferor under
an inheritance contract is more protected than the
transferor under a life care contract. Conversely, the
rules concerning reserved portions in inheritance
do not extend to the estate, which is transferred
under the inheritance contract. Therefore, a trans-
feree is in a better position than an heir under a will.
Thus, despite Ukrainians being more accustomed
to wills and life care contracts than to inheritance
contracts, one can predict the increasing use of the
latter.”*®

It can be seen that the main legislative purpose of
Ukrainian inheritance agreement is to provide a new
solution to the pension problem between the life care
contract and the will with the support obligation.

Although the designated inheritance agreement
is widely recognized by the legislation of inheritance
agreement in civil code, there are huge differences
over whether either inheritance renunciation agree-
ment or donatio mortis causa is an inheritance agree-
ment or not.

Although Article 551 of ABGB and Article 2346 of
BGB provide for the inheritance renunciation agree-
ment, they are not recognized as inheritance agree-
ment because it is not considered as actes a cause de
mort. Hungary, Czech and Latvia follow them. Both
designated inheritance agreement and inheritance
renunciation agreement are defined as inheritance
agreement according to Articles 494-495 of ZGB,
thus the former is called a positive inheritance agree-
ment and the latter is called a negative inheritance
agreement.

Estonia follows it (Article 98 of the ESA). The rea-
son why Germany does not recognize the inheritance
renunciation agreement as actes a cause de mort is
the legal obstacles that depriving the inheritance
right is excluded from the inheritance agreement.
As a matter of fact, it can only be seen from the per-
spective of the heritage-leaver whether it is actes a
cause de mort or not. From the perspective of the
heir, the inheritance renunciation agreement must
not be actes a cause de mort, but from the perspective
of the heritage-leaver, it is the inheritance agreement
to deprive inheritance right. Therefore, like other
inheritance agreements, the inheritance renunciation

agreement is also a combination of the act of death
and the act before death. The inheritance renuncia-
tion agreement is not stipulated and recognized in
UCC or CCRF.

Article 2301 of BGB, Article 7:53 of HCC2013
clearly treat donatio mortis causa as inheritance
agreement. It is Ukraine where donatio mortis causa
is impossible to exist. According to Section 1 of Article
722 of UCC, the ownership of the donee to the gift
shall take place from the date of acceptance of the
gift by the donee. Section 3 of Article 723 of UCC
also states that the gift contract shall terminate if
either party dies.

Therefore, there is no room for donatio mortis
causa. It is Latvia where donatio mortis causa only
produces the effect of contract law. Section 3 of Ar-
ticle 1915 of LCC stipulates that if the donee agrees
to accept the gift, the donee, as well as the heirs of
the donee, shall have the right to claim the delivery
of the gift from the donor, as well as from the heirs
of the donor. The separation model of the two is that
in some cases bequests are applicable, and in some
cases, gift contracts are applicable. According to Ar-
ticle 956 of ABGB, if donatio mortis causa meets the
conditions of validity of the will, it shall be treated as
bequeath; if the gift meets two substantive require-
ments and the corresponding formal elements, it
shall be treated as gift contract. Article 2063 of CCC
(2012) follows it.

2.2. The orientation of the inheritance
agreement in Russia

The inheritance renunciation agreement is not
recognized and donatio mortis causa is forbidden
in CCRF. Section 3 of Article 572 of CCRF provides
donatio mortis causa is invalid from the beginning,
and the relevant provisions on inheritance shall be
applied.”

Therefore, in terms of type orientation, the inher-
itance agreement recognized in CCRF is limited to the
designated inheritance agreement.

As far as the designated inheritance agreement is
concerned, the three patterns have been formed in
Europe, including spouse mutual inheritance agree-
ment which is not subject to evaluation with or with-
out consideration, inheritance agreement without
consideration, and inheritance support agreement
with consideration.

condition that the appointment of the other person must exist and must be valid, such that one appointment may be
or not be valid only jointly with the other, then the will is termed mutual.

Article 639 of LCC: Contractual inheritance shall be founded by contact pursuant to which one party grants the rights
to his or her future inheritance or its part to another party, or several parties grant such rights to each other. Such a

contact is termed an inheritance contact.

'8 Dikovska I. Conflict of laws regulation of contractual dispositions upon death: should Ukraine follow the EU’s approach? //

Zbornik PFZ. 2019. Vol. 69. N 3. P. 378.

7 Section 3 of Article 572 of CCRF: 3. The contract stipulating the transfer of a gift to the donee after the death of the

donor shall be null and void.

The rules of civil legislation on inheritance shall be applied to this kind of donation.
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As for Russia, Article 1140.1 of CCRF recognizes
all three. What is very special is that, as mentioned
above, the orientation of its inheritance agreement
has undergone a subversive change. First, it is posi-
tioned with consideration wholly and centered on
support, and then it is positioned without consider-
ationmainly and centered on inheritance disposition.
This dramatic transformation is worth pondering.

2.3. The orientation of the inheritance
agreement in China

China is a country with the tradition of respect-
ing the elderly and the complex of providing for the
aged. The inheritance agreement is centered on the
inheritance support agreement with consideration
that heritage in exchange of support.

Chinese is used to providing for the aged at home.
Having no children or having children but no abili-
ty to provide for them means that we can only take
alternative ways to provide for the aged at home.
Therefore, China has established the five guarantees
system. Article 6 of the Regulations on the Work of
the Five Guarantees in Rural Areas stipulates that the
villagers who are old, disabled or under the age of 16,
of them who without legal support obligors or with
legal support obligors having no ability to support
have neither the ability to work nor the source of in-
come, shall enjoy the treatment of the five guarantees
in rural areas.

The so-called “Five Guarantees” mainly include
the following items: food protection, clothing pro-
tection, medical protection, preservation protection
and burial protection. For the elderly, it means be-
ing cared for while they are alive and being properly
buried after death. A similar system applies in cities.
The above is the administrative relief system, and
the corresponding civil relief system is the bequest
support agreement.

As the object of the five guarantees for the elderly
is characterized by the lack of legal support obligors,
and the legal support obligors are close relatives,*
and close relatives are legal successors,*' Article 1158
of CCPRC stipulates that the supporter are organiza-
tions or individuals "other than the legal successors".
After the supporter has been fulfilled the obligation of
attendance and burial for the supported elderly (her-
itage-leaver), in return the supporter has the right to
receive the heritage of the supported elderly under
the agreement.

Because Chinese is used to family attendance
and pays attention to family harmony, people are
used to dealing with inheritance and attendance as
a whole, so as to properly deal with the old people’s

attendance and heritage. Therefore, the inheritance
attendance agreement came into being. Inheritance
attendance agreement is actually a kind of family
inheritance agreement with the cores of attendance
and heritage.

There are mainly two modes: one is to stipulate
that all legal successors take turns to attend their par-
ents, and how to distribute the heritage after their
parents’ death; the other is to stipulate that some
legal successors are responsible for directly attend-
ing their parents, and after their parents’ death, the
heritage is distributed to them, while other legal suc-
cessors do not directly attend their parents, who do
not bear the cost of maintenance and renounce the
inheritance right to their parents.

Section 1 of Article 15 of the Law on the Protec-
tion of the Rights and Interests of the Elderly of the
People’s Republic of China stipulates, a supporter
shall not refuse to perform his attendance obligations
on the ground of renounce his inheritance right or
other reasons. According to this provision, the legal
attendance obligors can renounce the inheritance
right in advance, and can be exempted from the spe-
cific performance of attendance. However, the legal
attendance obligations shall not be renounced or ex-
empted.

In China, the bequest support agreement with non
legal successors as the subject of obligation and the
inheritance attendance agreement with legal succes-
sors as the subject of obligation are formed in this
way. Both parties of the two kinds of agreement have
the right to rescind the contract at will and shall apply
or refer to the rules of Article 40 of the Interpreta-
tion 1 of the Supreme People’s Court on the Applica-
tion of the Succession Book of the Civil Code of the
people’s Republic of China: “After an organization
or individual other than the successor has signed a
bequest support agreement with a natural person, if
the supporter fails to perform the agreement without
justifiable reasons, resulting in the rescission of the
agreement, the supporter shall not enjoy the right to
receive the heritage, the maintenance expenses paid
by the supporter shall not be compensated generally;
if the bequeather fails to perform the agreement with-
out proper reasons, resulting in the termination of the
agreement, the bequeather shall repay the mainte-
nance expenses paid by organizations or individuals
other than the successor.”

Therefore, in terms of type orientation, China
mainly adopts inheritance agreement with consider-
ation centered on support. However, in judicial prac-
tice, judges also recognize the inheritance agreement
without consideration, but usually do not recognize

2 Section 2 of Article 1045 of CCPRC: Spouses, parents, children, siblings, paternal and maternal grandparents, and

paternal and maternal grandchildren are close relatives.

21 Section 1 of Article 1127 of CCPRC: The estate of a decedent shall be succeeded in the following order:

(1) first in order: spouse, children, and parents ;

(2) second in order: siblings, paternal grandparents, and maternal grandparents.
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that it has the effect prior to that of will as that of the
inheritance support agreement.

As mentioned above, in China’s judicial practice,
the inheritance renunciation agreements with nega-
tive consideration or without consideration are rec-
ognized, but the inheritance renunciation agreements
with positive consideration does not exist at all be-
cause of no forced share system in China.

In China, donatio mortis causa only produces the
effect of contract law, but not the effect of inheritance
law. In particular, bequest shall not be exempted from
heritage debt at all. On the contrary, the heritage
debt generated by contract law has the priority of
validity, and there is no need to recognize donatio
mortis causa as an inheritance agreement. This is
determined by the uniqueness of China’s inheritance
system.

In China’s judicial practice, the spouse mutual in-
heritance agreement is not recognized. Just like the
common law spouse common wills can be divided
into mirror wills, joint wills and mutual wills, it is
recognized as the contractual binding mutual wills.

3. The Characteristics of the Inheritance
Agreement in China and Russia

3.1. The Characteristics of the Inheritance
Agreement in Russia

The biggest feature of Russian succession agree-
ment is that it shakes the dogma that the effect of
inheritance agreement is prior to that of will. It is
mainly reflected in Paragraph 2 of Section 8, Section
10 and Section 12 of Article 1140.1 of CCRF.*

Almost without exception, the legislation of inher-
itance agreement in European continental law system
holds that the effect of inheritance agreement is prior
to that of will.

In German, inheritance agreements makes all the
contradictory wills whether prior or subsequent shall
be null and void.

Section 3 of Article 389 of the LCC and Article 9 of
ESA clearly stipulate that an inheritance agreement

takes precedence over a will, and the two take prec-
edence over the legal succession.

However, this priority is not applied to between
the spouse mutual inheritance agreement and the
spouse common will, which can be withdrawn from
each other and have the same effect.

Although the effect of inheritance agreement is
almost without exception higher than that of will,
the priority is different.

It has the strongest priority of inheritance
agreement in Hungary. Section 1 of Article 7:50 of
HCC2013 stipulates that unless agreed otherwise
by the parties, the arrangement of the testator that
alienates or encumbers, inter vivos or for the event
of his death, an asset that is subject to an inheritance
agreement shall be null and void.

On the contrary, it has the weakest priority of in-
heritance agreements in Russia. Inheritance agree-
ment not only can’t restrict the act before death or
the cause of death, but also can’t restrict other in-
heritance agreements or wills. Section 12 of Article
1140.1 of CCREF is its declaration. Paragraph 2 of
Section 8 of Article 1140.1 of CCRF clearly provides
that the heritage-leaver may enter into several inher-
itance agreements with different persons in respect of
a property, except that the earlier inheritance agree-
ment shall be applied when they accept the property.
Section 10 of article 1140.1 of CCREF stipulates the
right of revocation of succession agreement at will
for both parties.

This makes the priority of the inheritance agree-
ment mainly reflected in that the an inheritance
agreement can directly withdraw a will whose former
contents conflict with each other, but a will cannot
directly withdraw the inheritance agreement whose
former contents conflict with each other. Because of
the weak sense of existence of inheritance agreement,
it is difficult for heirs to trust it. It has been point-
ed out that in the inheritance support agreement,
if the heritage-leaver sells the property listed in the
inheritance agreement to a third party, the heir who
faithfully performs the inheritance agreement will get
nothing when the heritage-leaver dies.*

22 Paragraph 2 of Section 3 of Article 1140.1 of CCRF: If one piece of the testator’s property has been the subject matter of
several inheritance contracts concluded with different persons then in cases when the inheritance is accepted by them
the inheritance contract concluded earlier shall be applicable.

Section 10 of Article 1140.1 of CCRF: The testator has the right to unilaterally waiver at any time the inheritance contract
by means of notifying all the parties to the inheritance contract about such waiver. The notice of waiver by the testator
of the inheritance contract is subject to notarisation. The notary that has attested a notice of waiver by the testator of
the inheritance contract shall send a copy of that notice within three working days to the other parties to the inheritance
contract in the procedure envisaged by the legislation on the notarial profession and notarialactivity.

Section 12 of Article 1140.1 of CCRF: After the conclusion of the inheritance contract the testator has the right to conclude
any transactions in respect of the property belonging the reto oro the rwise dispose of the property that belongs here
to by his/her own will andin his/her own interest, even if such disposalis going to deprive a person who can be called
upon to inherit of the rights to the testator’s property. An agreement to the effect of otherwise is null and void.

% [pebeHkuHa M. A. CoBepLueHCTBOBaHWe HACNEACTBEHHOrO Npasa: BCe v npeasiaraeMble U3MeHeHus 06ocHoBaHHbI? //

Lex russica. 2016. N2 11. C. 138.
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However, in any case, it must be admitted that the
Russian legislation of inheritance agreement shows
the irrationality that the effect of inheritance agree-
ment without consideration is prior to that of will.

3.2. The Characteristics of the Inheritance
Agreement in China

As mentioned above, due to the unique character-
istics of China’s inheritance system, there are many
characteristics in terms of inheritance agreement.
However, what we want to discuss here is the break-
through of the dogma that the effect of inheritance
agreement is prior to that of will.

There is no doubt that the effect of bequest sup-
port agreement and inheritance attendance agree-
ments is prior to that of wills. Article 1123 of CCPRC
clearly stipulates the priority effect of the bequest
support agreement,** while the rule can be applied
to inheritance attendance agreements by reference.

However, in judicial practice, it is not recognized
that the effect of inheritance agreement without con-
sideration is prior to that of will. This is not difficult to
understand, because it may not generally constitute
a reasonable restriction on the freedom of will. It is
reasonable that through the inheritance agreement
with consideration, especially the inheritance sup-
port agreement, the heritage-leaver can realize the
interests more fully, and the heritage-leaver limit his
or her will freedom for his or her own benefit.

However, through the inheritance agreement
without consideration the heritage-leaver will not in-
crease his or her interests, so it is unreasonable that the
heritage-leaver's will freedom is restricted by anyone
through the inheritance agreement without consider-
ation. However, there is no need to prohibit it, as it is
also a way that the heritage-leaver can choose freely. In
order to respect both of the freedoms, the best way is
to give the inheritance agreement without considera-
tion the same effect as the will. In this case, Section 12
of Article 1140.1 of CCRF will have nothing to blame.

Conclusion

As a relatively recent legislation or judicature, it has
different orientation and characteristics of inher-
itance agreement in China and Russia. China’s orien-
tation is mainly with consideration and centered on
support, while Russia’s orientation is mainly without
consideration and centered on the disposition of
inheritance right of designated inheritance agree-
ment. China has more characteristics of inheritance
agreement because of its unique inheritance system.
In particular, China and Russia have launched
a challenge to the doctrine that the effect of inher-
itance agreement is prior to that of will. Inheritance
agreements are more and more recognized and their
problems are more and more observed yet.
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Abstract. The Civil Code of the People’s Republic of China (hereinafter referred to as the Civil Code)
was formally implemented on January 1st, 202. The promulgation and implementation of the Civil
Code has become a milestone in the process of the rule of law in China, reflecting the degree and char-
acteristics of the development of the rule of law in China. Among the many features of the Civil Code,
the systematical innovation has become the most remarkable highlight, and the systematical research
on the Civil Code has become the focus and hot topic in the academic research on Chinese law.

In the research process of scholars, genealogy of law, legal system, the rule of law system and the na-
tional governance system are four common categories, each of which reflects the unique characteristics
of China’s civil code from different perspectives and reflects the consciousness of methodology. The
category of genealogy of law shows the cultural characteristics of the civil code.

Firstly, from the perspective of the genealogy of law containing cultural factors, the Civil Code integrates
the socialist core values with Chinese characteristics, which are showed, for example, in the Marriage
and Family chapters and the Right of Personality chapters.

Secondly, the category of legal system highlights the normative status of the Civil Code. Observed from
the organic integrity of legal system, the Civil Code occupies the core and important position in the
socialist legal normative system with Chinese characteristics.

Thirdly, the category of the rule of law system explains the characteristics of the new era of the Civil
Code. The rule of law system is derived from the innovation of China’s rule of law practice, and is one
of the general goals of China’s comprehensive rule of law. In this sense, the formulation and implemen-
tation of the Civil Code is an important practice of improving the “complete system of legal norms”.
Last but not the least, the category of national governance system outlines the governance character-
istics of the Civil Code, and the Civil Code fully implements the governance logic of the overall layout
of the country, the Five-sphere Integrated Plan, including the promotion in the areas of economy,
politics, culture, society and ecology. The application of the four categories has realized four sorts of
transformation of the mode of thinking, namely, from the world’s genealogy of law to the legal system
of China, from the form system of the Civil Code to the value system of it, from the generality of civil
law system to the particularity of Chinese civil code system and from the normative system of the Civil
Code to the national governance system.

The transformation of the researching logic reflects the methodological consciousness in the systematic
study of the Civil Code. First of all, the systematic study of the Civil Code has transmitted from ontology
through epistemology to the methodological consciousness. Ontological research solves the basic problem
of “what is” and clarifies the basic systematic structure of the Civil Code. The study of epistemology solves
the problem of “how to know”, which is embodied the search for the method and path of the cognition of the
Civil Code. While, the Methodological research is a re-examination of methods and cognitive approaches,
with more reflective elements, and is a study on the existing systematic research on the Civil Code. Secondly,
the four systematic transformations mentioned above reflect the consciousness of Chinese researchers to
take on their mission. Since the founding of new China over the past 70 years, the independent discourse
system of the academic research of Chinese scholars and the rule of law has been generated.

Seeking the indigenization of the construction of the rule of law in China, seeking the integrity of the
knowledge system of law and the rule of law system in China, seeking the harmonious relationship
between the characteristic theories and the general theories in the process of the production of Chinese
legal knowledge, etc., belong to the question of the age.

Therefore, the methodology consciousness in the study of the Civil Code shows the Chinese researchers’
consciousness to take on the burden of the coming era. Third, it should be noted that the methodological
consciousness also reveals some problems in the current research on the Civil Code: (1) the research-
ers should avoid being merely the porters of certain concepts and categories when applying the basic
categorical methods, and shall be fully understand each category in the specific areas and the latest
achievements of related research, avoiding taking the words simply literally; (2) the related various
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systems and categories should be interpreted basing on the spirit of the age and the characteristics of the
rule of law in China, and we should pay attention to the differences and organic links between them;
(3) the four categories mostly often be applied by the researchers from the internal system of the civil
code, lacking of the comprehensively combination of the internal and external perspectives.
Keywords: The Civil Code of the People’s Republic of China, Systematic Research, Methodological
Consciousness.
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Abstract. On May 28, 2020, at the third session of the National People’s Congress (NPC) of the 13th
convocation, the “Civil Code of the People’s Republic of China” (hereinafter referred to as the Civil
Code) was considered and adopted. The section “Marriage and family” is the fifth part of the “Civil
Code”, consisting of five chapters, a total of 79 articles, including general provisions, marriage, family
relations, divorce and adoption. The value positioning of the section on marriage and family in the
Civil Code is reflected in the general provisions. That is, “marriage and family are protected by law.”
“Institutions of freedom of marriage, monogamy and equality between men and women should be
introduced in order to protect the legitimate rights and interests of women, minors, the elderly and the
disabled.” and “The best family traditions should be established in the family, family virtues should
be promoted and the formation of family culture should be appreciated.”

The editing of the Section on “Marriage and Family” in the Civil Code demonstrates the legislative
concept of protecting the rights and interests of marriage and family for common citizens, guiding the
development of marriage and family, and regulating marriage and family relations. System innovation
is reflected in the following five aspects:

First: The addition of an institute about peers. Article No. 1045 in the Civil Code states: The number
of relatives includes spouses, blood relatives and relatives. Spouses, parents, children, brothers and
sisters, grandparents, grandparents on the mother’s side, grandchildren and grandchildren are part
of close relatives. Spouses, parents, children and other close relatives living together are considered
family members.

Secondly: Improving the institution of marriage. That is, the removal and modification of the condi-
tions of the prohibition of marriage: The former provision is excluded — “To suffer from medically
recognized diseases for which one should not marry”; To amend the institution of the legal force of
marriage: the exclusion and reduction of the established circumstances of the invalidity of marriage
and the increase of the established circumstances of the dissolution of marriage; The creation of the
institution of marriage assistance: in the conditions of the invalidity or dissolution of marriage, a
person who has no fault has the right to sue for damages.

Third: The addition of family relations. Family relations include marital relations, relations between
parents and children, and relations between other close relatives. The improvement of the legislation
of marital relations is reflected in the following three aspects: the establishment of the right to daily
representation of married couples in family affairs, the criteria for approving the joint debt of the
spouses, the right to file a claim for the division of the joint property of the spouses in marriage. The
improvement of the legislation on the relationship between parents and children is reflected in two
aspects: the definition of the institution of confirmation and denial of parents, and the rules on deter-
mining the child’s surname.

Fourth: Changing the institution of divorce. This institute continues the main concept of the divorce
legislation of the People’s Republic of China — to ensure freedom of divorce and against frivolous di-
vorce; To demonstrate the main goal of assistance in divorce on sexual equality — to protect the rights
and interests of divorce and to ensure the interests of women.

The change in this regard includes three aspects: First, the change in the terms of the divorce. The change
in the conditions for registering a divorce is reflected in the definition of the sober period of divorce. A
change in the conditions of the divorce process, this manifests itself as an addition to the circumstances
of the divorce established by law. Secondly, the establishment of a rule on the upbringing of children
by divorced parents. Thirdly, the improvement of the institution of assistance in divorce. In this con-
text, we mean expanding the scope of the institute of compensation for contributions to housework,
restoring the institute of financial assistance in divorce, improving the application of the institute of
compensation for damage in divorce.

Fifth: The addition of the Institute of Adoption. To supplement and improve the conditions of adoption
include: expanding the age of the adopted person, clarifying the conditions of the adopted person,
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optimizing the restrictions on the adoption of children of the opposite sex by persons without spouses,
performing the adoption procedure, in the case when establishing an adoption relationship, it is re-
quired that the civil affairs departments of the people’s governments at the county level and the highest
state bodies conduct an assessment of adoption in accordance with the law.

The “Civil Code” came into force on January 1, 2021. In order to promote the implementation of the
“Civil Code”, on December 29, 2020, the Supreme People’s Court published No. 1 explanation “On the
application of the Section on Marriage and Family in the Civil Code of the People’s Republic of China”,
this explanation is divided into six parts: general provisions, marriage, relations between spouses,
relations between parents and children, divorce, appendix, a total of 91 articles, it clarified the cir-
cumstances of the application and validity of the Section on “Marriage and Family” in the Civil Code.
The entry into force of the Section on "Marriage and Family" in the Civil Code will create a new men-
tality of creating marriage and family, and provide normative acts and guiding behavior for equal,
harmonious and civilized relations between marriage and family.

Keywords: Civil Code, Section on marriage and family, institutional innovation, striving for value,
attention to applicability in judicial practice.
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Abstract. The research on Russia’s 1993 Constitution by the Chinese constitutional circles mainly
focuses on constitutional norms and constitutional systems, with rare historical attention. In order to
have a complete and profound understanding of the current Constitution of Russia, it is not enough to
focus solely on the constitutional system, but also to know “where the 1993 Constitution came from”.
Russia’s current constitution, which was adopted and entered into force in 1993, was enacted at a
special historical time. At that time, Russia’s economic situation was unstable, and a new political
order was in the process of forming. During this period, the revision of the 1978 Constitution and
the enactment of a new Constitution were carried out simultaneously. According to the amended
1978 Constitution, there are elected presidents and elected people’s congresses, and the government
is accountable to both the people’s congresses and the president. This form of regime organization is
different from the typical form of political organization in other countries of the world. To some extent,
there are two power centers in Russia: the president and parliament.

The President and the Parliament were deeply divided on economic policy. As times goes on, the po-
litical disputes between the two become more and more intense, affecting not only the revision of the
old constitution, but also the formulation of the new constitution. Both the president and parliament
want a new constitution that strengthens their position and power. In April 1992, the Sixth People’s
Congress adopted the basic provisions of the new draft constitution. However, the President proposed
amendments to the Constitutional Council, which is responsible for formulating the draft constitution.
In the draft constitution later published by the Constitutional Council, the Powers of the President
were expanded. The Parliament was very dissatisfied with this. In determining the schedule of the
Seventh People’s Congress, only the agenda of the old Constitution had been amended and the draft
new Constitution had not been discussed.

In December 1992, the Seventh People’s Congress was held and the Parliament weakened the Pres-
ident’s powers by amending the old Constitution. The president believes that the people’s congress
attacks the policies of the president and the government, and that the authoritarianism of legis-
lative power is also dangerous. The president proposed holding a referendum in Russia to resolve
the power struggle between the president and parliament. After the victory of the President in a
general referendum held on 25 April 1993, the President’s side published the draft constitution of
the Presidential version and convened a "constitutional assembly". At this point, the parliamentary
side also submitted its own draft constitution. In July 1993, the Constitutional Assembly produced
a compromise version of the draft constitution, however, did not settle the power struggle between
the President and parliament. In September 1993, with the promulgation of Presidential Decree
No. 1400, the conflict between the two sides quickly intensified and eventually turned into an armed
conflict. On 12 December 1993, a draft constitution was adopted by a referendum in Russia, which
was formally adopted in 1993.

Despite the irreconcilable differences between the President and the Parliament during the 1993 con-
stitution-making process, there are also some commonality in the draft constitutions of the two sides,
namely, the recognition and adherence to the concepts of "rule of law" and "civil society”.

The process of formulating the 1993 Constitution is tortuous, but it may be understood if it is analyzed
and examined in such a grand historical context as the transformation of Russian society.
Keywords: Constitution making; History ; Political disputes
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AnHomauus. B cmambe packpslearomces 0epaHuuiimensHsle Mepbl, 88e0eHHble cmpaHamu 3anada
npomue Haulell cmpaMbl U 0OMeemHble Mepbl, NPUHSAMbLE 8 UeJisX 0DecneueHUsT HAYUOHANLHOL 6e30-
nacHocmu. PekomeHO08AHO U3yUUMb ONbLM pehoOPMUPOBAHUSA U PA3BUMUS CeIbCKOX03AUCMBEHHOTL
ompacau Kumatickoil HapooHoti Pecnybauku. ApzymeHmupyemcst, Umo npu npasibHOM UCTOIb308d-
HUU 88e0eHMble CAHKULU 6Ydym cnocobcmaosams pa3sumuio onmeuecmaeHH020 8HyMpeHHe20 PblHKdA,
0C006EHHO 8 A2PONPOMBLULIEHHOM KOMIULEKCe, WMo aKmueusupyem u opyaue cekmopd 3KOHOMUKU.
Kntoueswle cnosa: 3awuma, 6e30nacHocmys, 3aKOH, CAHKUULL, IKOHOMUUECKLE Mepbl.

Abstract. The article reveals the restrictive measures imposed by Western countries against our coun-
try and the retaliatory measures taken to ensure national security. It is recommended to study the
experience of reforming and developing the agricultural sector of the People’s Republic of China. It is
argued that if used correctly, the sanctions imposed will contribute to the development of the domestic
domestic market, especially in the agro-industrial complex, which will spur other sectors of the economy.
Keywords: protection, security, law, sanctions, economic measures.

KHTaﬁCKaﬂ Hapozgnas Pecry6:11ka, HaXOAACh TIOZ
IIOCTOSIHHBIM MeXAyHapOJHBIM JlaBleHueM, [103-
TaIlHO pealn3yeT HallMOHAIBHYIO arpapHyto MOJIUTH-
Ky 110 o6ecIiedeHHIO TIPOI0BOJIbCTBEHHOM 6e30IIacHO-
ctu. HauaB pedopMbI Bo BTOpo¥ nosioBuHe XX B., B
XXI B. Kutaii Boles ¢ JUHAMUYHO pa3BHUBaIOLINMCA
arponpoMBIIUIEHHBIM KOMILIEKCOM. fIBAACh camoii
KPYIIHOI CTPaHOU B MUpe 10 YMCJIEeHHOCTH Haceje-
HuA (oxosio 1,5 mipz yenoBek), Kutaii 1o OCHOBHBIM

BHZIaM MTPOAYKTOB ITUTAHUA JOCTUT YPOBHA caMoobe-
CIIEYeHHOCTH.

OTKprIBad HallMOHAJbHBIN IPOZOBOJIbCTBEH-
HBIN PBIHOK MHOCTPAHHBIM ITOCTABIIMKAM CEeIbCKO-
XO3AUCTBEHHOI'O CHIPbA U IIPOJOBOIbCTBUA, KuTah
YCIIEIIHO 3aHAJI MeCTO 9KCIIOpTepa IPOJOBOIbCTBUA
Ha MUPOBOM pBIHKe. [IpuMepamMu aBnAt0TcA Janb-
HUl BocTok ¥ mpurpaHnyHele Tepputopun Poccuii-
cxoit Pegepanuu u crpad CHI. B cBoeM ucciezno-
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rﬁcyﬂapCTBBHHUE CTPOUTENBCTBO K Ge3onacHocTb

BaHuu B. A. EpoxuH 1 ['ao TAHBMUH OTMEYaroT, 4TO
«00'beM IIPOM3BOZCTBA IPOJOBOIBCTBHUA U CENTbCKO-
X03AWCTBEHHOTO CBIpbA B 2018 1. mpeB3omren Ha 30 %
nokasaresb 1996 r. (660 muH ToHH). Kutaii obec-
reyrBaeT cebs1 3epHOBHIMU Ha 95 %, UMIIOPT puca
U TIIIEHWI[BI COCTABIAIOT 6 %0»'.

OnbiT KuTas HeoOX0AUMO HCIIOIb30BaTh HAIIEH
CTpaHe, Tak KaK BBe/[eHHble OrpaHUYUTeNbHbIE MePhI
cTpaHamu 3amnajzia (ceKTopaybHble CAHKIIUM) IIPO-
TuB Poccuiickoit Pefepaniy HAJIOXKWIN 3ampeT Ha
ZOCTYTI Ha PHIHOK KamuTaia, 060pyZoBaHUs, BOOPY-
YKEHUS ¥ TOBAPOB 0OOPOHHOT'O CEKTOPA JJBOMHOTO
Ha3Ha4yeHU:A, B TOM YMCJe U Ha 9KCHOPT. B mesrax
3aIIUTHl UHTEPECOB I'paklaH U CTPaHHBI B I1€JI0M
Poccuiickasa ®egepanya BBesa 3al[UTHbIE MePhI
SKOHOMHYECKOT0 CIelMaJbHOI0 XapaKTepa, B CO-
oTBeTcTBUU ¢ PesiepalIbHBIMU 3aKOHAMU OT 28 fie-
kabps 2010 r. N2 390-®3 «O 6e30macHOCTH»” ¥ OT
30 gexabpst 2006 r. N2 281-93 «O crienuanbHbIX KO-
HOMHYECKHX MEPax»>.

®enepanbHbIi 3aK0H «O 6€301MacHOCTH» OIIpe-
ZiesigeT OCHOBHBIE IPUHILIMIIBL U COZiepXKaHue Jesd-
TEJIBHOCTY 110 0OecredeHrIo 6€30MacHOCTH rocyAap-
CTBa, IpeJIioaraeT IpOrHo3MpoBaHue, BLIABICHHE,
aHaJIM3 U OLIeHKY yrpo3 6e30MacHOCTH, pa3paboTKy
U IpUMeHeHNe KOMILIeKca OllepaTUBHBIX U JJ0JIT0-
BpeMeHHBIX Mep I10 BBIABIECHUIO, TPeAyIPEeXACHUI0
U YCTPaHEHUIO yrpo3 6e30IacHOCTH, JIOKAIU3aI[uN
U HelTpanau3alluy MoCaeACTBUY UX IIPOABIEHU;
NIpUMeHeHHe CllelluaJbHBIX dJKOHOMUYECKHUX Mep B
1ersax obecrieyeHrs 6€30MacHOCTH, OPTaHU3AIIIIO
Hay4HOH [leAITeIbHOCTH U IIPaBOBOE PeryInpoBaHue
B obsacTu obecrieueHrss 6e30MacHOCTH.

®epepanbHbIl 3aK0H «O criellaTbHBIX 9KOHO-
MHYeCKUX Mepax» PeryJupyeT OCHOBY peanu3aluun
CrelraJbHBIX Mep 5KOHOMUYEeCKOM HalpaBaeHHO-
CTH, KOTOpble OCHOBBIBalOTCA Ha KoHcTuTyIIMY U
3akoHax Poccutickoil Pesepaniny, HopMax U IpUH-
LMIIaxX MeXAyHapOoLHOTOo IIpaBa, MeX/JyHapOAHbIX
JoroBopax 1 comaueHuAx Poccutickoil Pezpeparuu,
BEeZIOMCTBEHHBIX HOPMATHUBHBIX IIPABOBBIX aKTaX.
DKOHOMMHYECKHEe Mephl CllellnaJlbHOro XapakTepa
MIPUMEHSIOTCSA IPYU BO3HUKHOBEHUU OOCTOSATENBCTB,
TpeOyIOINX He3aMe/TUTETbHBIX OTBETHBIX Mep I
IIpeOTBpaIleHNs YIPo3bl 6e30IMacHOCTH U UHTEpe-
cam Poccuu mpu HapyuIeHUy o0LIeTpU3HAHHBIX TIPaB
rpakgaH Poccuy, a Takke B COOTBETCTBUU C Pe30JII0-
nusamu CoB6e3a OOH.

LlenaMu prMeHeHUs Mep S5KOHOMUYECKOTO Xa-
pakTepa SBJIAIOTCSA 3alINTa UHTEPECOB U obecrieye-
Hue 6e3omacHoCcTH Poccuy, MUHUMU3AIUY U JIMKBU-

Jlally yTPO3bl HaceseHuio. Mepbl 5KOHOMUYECKOTO
XapaKTepa IPUMEHSIOTCI UCXO/S U3 IPUHITUTIOB 060-
CHOBaHHOCTH, 3aKOHHOCTHU, 00 EKTUBHOCTH, TIACHO-
CTU U HOCAT OTPaHUYEeHHBIN BpeMeHHOM! XapaKTep.

PerreHue 1o BOIpocy 0 IpUMeHeHUHU Mep CIIelu-
aJIbHOT'O 5 KOHOMUYECKOT'0 BO3/IeICTBUSA 1 BpEMEH-
HBIX CPOKaX B OTHOIIEHUU UHOCTPAHHOTO Tocyap-
CTBa, TpaK/laH U opraHu3aliuil IpuHUMaeTcA IJ1a-
BOM rocyzapcrsa ¢ yueToM IpeznoxxeHuir Cosbesa
Poccuu, ¢ He3aMeIUTEIbHBIM U 006513aTeTbHbIM
nHpopMupoBaHueM 06eux nanaTt PesepasbHOTO
Cobpanus o IpUHATOM perteHnn. OTHOBpEMEHHO
peJIoKeHUA O IPUMeHeHUU Mep cleliuaJbHOTro
5KOHOMHUYECKOT'O BO3/IeMiCTBUA MOT'YT BHOCUTD Ha
paccmoTpenue [IpesugenTa Poccuu obe manatsr e-
nepanpHoro CobpaHus.

B cBoem ucciegoBanuu J. H. Ymwxkukos u B. H. JIy-
KWH OTMedaloT, uyTo «B 2014—2015 rr. u3 193 cTtpan
(wienoB OOH) 47 BBenu CaHKLIMHU IPOTUB Halllei
CTpaHbi»".

B oTBeT Ha BBeZleHHbIE CAHKIMU TPOTUB Poccuii-
ckoit Peziepalinul U B 1eJISX 3aIIUTHI HAITMOHAIbHBIX
unHTepecoB Poccutickoit ®epepannyi, B COOTBETCTBUU
¢ ®ezepanpHBIMU 3aKOHAMU «O cliellaabHBIX 9KOHO-
MHUYeCKUX Mepax» 1 «O 6e30TmacHOCTH» U3faH YKa3s
[TpesugenTa Poccuiickoit @esepanyiu oT 6 aBrycra
2014 r. N2 560 «O npuMeHeHUHU OTAENbHBIX CIelu-
aJTbHBIX SKOHOMUYECKUX MeP B IeJIAX obecrnedeHus
6e3omnacHocTH Poccuiickoii ®egepanum»°.

B cooTBeTCcTBUU C YKa30M BCEM I'OCyAapCTBEH-
HBIM OpTraHaM, IOPUAUIECKUM U GUNIECKUM JTU-
11aM BO BHEIIHE3KOHOMUYECKOH /1eATebHOCTHU B
TeyeHUe OZIHOTO rofia ObUT 3aTpelleH UMIIOPT IPOo-
JOBOJIbCTBUS, CEIbCKOX03AHCTBEHHOU IPOAYKIINY U
CBIPbBS, IPOU3BEZIEHHBIX B CTPaHaX, KOTOPhIe BBEJIU
SKOHOMHUYECKUE CAHKIIUU MPOTUB COTPYAHUYECTBA C
POCCUMCKUMU KOMIIaHUAMY U PU3NIECKUMHU JIUTIA-
Mu. Yka3 npeznucai [IpaButenbctBy PO onpegennts
HeOob6XOIMMBIH TlepeYeHb ITPOJOBOILCTBUS, CETBCKO-
XO3IMCTBEHHOU MPOAYKIINHU U CHIPhsI, BBO3 KOTOPOH
3ampelleH, U OIHOBPEMEHHO MTPUHATH HEOOXOAUMBIE
MepHI 7151 TTpeJOTBPAllleHUs POCTa IleH B TOPTOBBIX
CeTsX Ha yKa3aHHYIO MIPOAYKITUIO, pa3paboTaTh Mexa-
HU3M II0 YBEJIUUEHUIO IPEI0OKEeHUN aHATOTUYHBIX
OTe4YeCTBEHHBIX TOBAPOB.

Bo ucnonnenue Ykasa IIpaButenbctBoM PO us-
ZlaHO IIOCTAHOBJIeHUE OT 7 aBrycra 2014 r. N® 778
«O Mepax 1o peanusauuu Ykasa IIpesuzenTa Poc-
cutickoit @enepaunu ot 6 aBrycta 2014 r. N2 560
“O npuUMeHeHUU OTZeNbHBIX ClIelalbHBIX 9KOHO-
MHWYECKUX Mep B IIeJIsIX obecriedeHns 6e30macHOCTH

' EpoxuH B. A., [ao TaHbMuH. MpopoBonbcTBeHHasn 6esonacHocTb KnTas: coBpeMeHHOoe CoCTosiHME U cTpaTernyeckue
opveHTupsl // Mapketurr v noructuka. 2019. N2 25. C. 2—3.

2 C3P®.2011.N2 1. CT. 2.
3 C3 P®.2007. N2 1 (u. 1). Cr. 44.

Yuxukos 3. H., Jlykur B. H. CTpaTernyeckas KynbTypa Kak MHCTPYMeHT HauuoHansHoi 6esonacHoctn // HaumoHansHasn

Be3onacHoCTb U cTpaTermdyeckoe nnaHuposarue. 2016. N 2-2 (14). C. 94.

5 C3 P®.2014. N2 32. Cr. 4470.

HOHKuP




K BOMpoCy 0 3aKOHOAATENbHOM PEryANPOBaHIK HALLEXHOr0 obecneuexns CTPaHbl MPOLL0BONLCTBUEM. ..

7

Poccuiickoii ®egepanun”>°. [TocTaHOBIEHHEM OBLT
BBE/IeH 3allpeT Ha UMIIOPT B TeUeHUe OAHOTO rofia
MIPO/IOBOJICTBUSA, CEILCKOXO3AMCTBEHHOMN MPOAYK-
LIUU U ChIPbs, IPOU3BEJEHHBIX B ABcTpannu, CIIIA,
Kanage, ctpanax EBporeiickoro coto3a, Hopserum.

[TpaBUTENBCTBEHHON KOMUCCHUY IO MOHUTOPUH-
Ty 4 OllepaTUBHOMY pearipoBaHUIO Ha U3MeHeHUe
KOHBIOHKTYPHI IIPO/IOBOJIbCTBEHHBIX PHIHKOB’ BO
B3aUMO/ZIEVICTBUM C pesiepaJTbHBIMU OpraHaMU UC-
TIOJIHUTEbHOM BJIACTH U OpTraHaMU UCIIOJHUTETbHON
Biactu cybbekToB Poccuiickoit ®esepanny 6610
MTOPYYEHO OTCIEKUBATh HE0OOOCHOBaHHOE TIOBHIIIIE-
HUE IIeH B TOPTOBBIX CETSAX U HAa TOBAPHBIX PHIHKAX Ha
MIPOJI0OBOJIbCTBUE, CENbCKOXO3ANCTBEHHYIO MTPOAYK-
LIMIO U ChIPbe; OPraHU30BaTh KOHTPOJIb U MOHUTO-
PHUHT 32 COCTOSTHUEM TOBAPHBIX PHIHKOB ITPO/IOBOJIb-
cTBUS, pa3paboTaTh U OCYIIECTBUTh MEPOTIPUATHUS
JJ1S1 yBeJIMUEHUS TIPe/IJIoKeHUs IPOAOBOIbCTBUSA Ha
TOBAapHOM PBIHKE, 00€CIIEYUTh COOTBETCTBYIOIIYTO
KOOP/IMHAIIUIO COBMECTHOH /1eATeTbHOCTHU 110 HeJ0-
MyIIeHUI0 pocTa lieH.

[TepedyeHb IPOAYKIIUHU, 3aMIPELIeHHON K UMIIOPTY
B Poccutickyto @eznepaiiuio, mpousBeZieHHOU B AB-
crpanuu, CIIA, Kanazge, EC, Hopseruu, npusezseH
B YKa3aHHOM IIOCTaHOBJIEHUU.

B cBsA3U mpoAsieHUEeM OTPaHUYUTEIbHBIX Mep
npoTtus Poccuiickoit @esepanuu cTpaHaMu 3amna-
Za, B 2015, 2016, 2017, 2018, 2019 u 2020 rr. IIpe-
3ugieHTOM Poccuiickoit @enepariuu U3ZiaHbl yKasbl
«O mpoAieHuY AeNCTBUS OTAeIbHBIX ClIel[haTIbHBIX
SKOHOMMYECKUX Mep B I1e/isIX obecrneueHus b6e3omac-
Hoctu Poccuiickoi ®eaepanum»®.

[TpaBuTenbcTBOM Poccuiickoit @epepaliuu B mo-
pAnke peanusaiyuu ykasos [IpesuzenTa Poccuiickoit
denepanyu U3ZaHbI IOCTAHOBIEHUA: OT 20 aBrycra
2014 1. N2 830, ot 25 utoHsa 2015 . N2 625, ot 13 aB-
rycra 2015 1. N2 842, ot 16 cenTabps 2015 r. N2 981,
ot 21 fekabps 2015 r. N2 1397, ot 1 mapra 2016 1.
N2 157, o1 27 mas 2016 1. N2 472, ot 30 utons 2016 1.
N2 608, ot 10 cenTs6ps 2016 T. N2 897, ot 22 oKTA6ps
2016 1. N2 1086, ot 20 masa 2017 r. N2 604, ot 4 utons
2017 r. N2 790, oT 25 okTsab6ps 2017 1. N2 1292,
oT 12 utonsa 2018 r. N2 816, ot 26 Hos6ps 2018 1.

¢ C3 P®.2014. N2 32. Cr. 4543.

N2 1418, ot 25 utons 2019 1. N2 806, oT 7 OKTAOpsA
2019 1. N2 1293, ot 27 mexabps 2019 r. N2 1877, ot
6 ampess 2020 r. N2 4537,

Kpowme Toro, u3zaHbl mocTaHoB/IeHNU: [IpaBrUTeNb-
ctBa PO ot 31 uronsa 2015 r. N2 774 «O6 yTBepxe-
Hu [IpaBw1 YHUYTOXKEHUS CeTbCKOX03HCTBEeHHON
IIPOAYKLINH, CBIPbS U IPOJOBOIbCTBHA, BKJIIOYEHHBIX
B IIepedeHb CeTbCKOXO03sHCTBEHHON IPOAYKIIUH, ChlI-
Pbsl ¥ IPOZOBOJILCTBUA, CTPAHON ITPOUCXOKAEHUA
KOTOPBIX ABJAI0TCA CoeguHeHHEBIe [TITaThl AMEpUKH,
cTpaHbl EBponefickoro cotosa, Kanazga, ABctpanus
u KoponeBcTBo HopBerus u KoTopele o 5 aBrycra
2016 r. (BKJIIOUMTENIBHO) 3ampelleHsl K BBO3y B Poc-
cuiickyio @ezepanuio»'®, u ot 13 asrycra 2015 1.
N2 842 «O BHeceHUM U3MeHeHUH B IOCTaHOBIEHUE
[TpaButenbcTBa Poccutickoii @efepannu oT 7 aBry-
cra 2014 1. N2 778 u ot 31 utons 2015 . N© 774»"".
B HUX yCTaHOBJIEHBI TPABWJIA 110 YHUITOKEHUIO IIPO-
JAYKIWH, TIOCTyHaUel U3 CTpaH, IPOTUB KOTOPHIX
BBEZIeHBI OTBETHbIE OTPAHUYIUTENbHEIE MepHI.

ITo odurmanpbHEIM JaHHBIM PoccenbXxo3Haa30-
Pa, B paMKax HUCIIOJHeHUs YKa3aHHBIX HOPMaTHUB-
HBIX IIPABOBBIX aKTOB Ha 9 utona 2018 r. 3azep:xaHo
25 377,23 TOHHBI IPOAYKLINU (pacTUTEIBLHOIO IIPO-
UCXOXAeHuda — 24 441,28 TOHHBI, )KUBOTHOT'O IIPO-
ucxoxzaennus — 935,95 Touuer), 25 088,702 TOHHEI
13 HUX YHUYTOXKEHBI'”,

Ha 3acemanuu I'ocyzapcTBeHHOro coBeTa 18 ceH-
TA6ps 2014 r. 10 pa3BUTHIO OTEYECTBEHHOTO O13-
Heca ¥ MOBBIIIIEHUIO er0 KOHKYPEHTOCIIOCOOHOCTH
Ha MUPOBOM pbIHKE B YCJIOBHUAX WieHCTBA Poccun B
BTO, IlpesugeHnT Poccuiickoit ®enepanuu B. B. ITy-
THH 3asBUJI, YTO «BBeZleHHbIE IPOTHB Halllel CTPaHBbI
OrpaHHYEHUs — ITO He UTO MHOe, KaK OTKa3 OT Oa-
30BbIX IPpUHINIIOB BTO HEKOTOPEIMY HATUMU 1aPT-
HepaMmu. HapymaeTcs IpUHIUI PaBEHCTBA YCIOBUM
JIOCTyIIa BCEX CTPaH — YYaCTHUKOB SKOHOMHUYECKOH
ZiesITeTbHOCTY K PHIHKaM TOBApOB U yCJIyT, UTHOPU-
pyeTcs peXXUM HaubOoJIbIIero 61aronpuATCTBOBAHUA
B TOPTOBJIe ¥l IPUHIIUII CIIPaBe/JINBOM U CBOOOAHOM
KOHKYPEeHIIUH, U elaeTcs 3TO BCe IOTUTU3UPO-
Ba"HHO. MEI IOHMMaeM, YTO eCTh Bellly, KOTOPhIe
JUIs HAIlINX TTapTHEPOB SBJAIOTCSA, BUAUMO, 6oiee

7 TMocTaHoBnexue lNpaButensctea PO o1 29 okTabpsa 2010 r. N2 875 «O MNpaBUTeNbCTBEHHOW KOMUCCUM MO MOHUTOPUHTY
¥ ONepaTMBHOMY pearvpoBaHMI0 Ha U3MEHEHWNE KOHBIOHKTYPbI MPOAOBOILCTBEHHBIX PbIHKOB» (BMecTe ¢ MonoxeHnem
o NpaBUTENBCTBEHHOM KOMUCCUM MO MOHUTOPUHIY 1 ONepaTUBHOMY pearnpoBaHuio Ha U3MEHEHWe KOHbIOHKTYpbl Npo-

L0BO/IbCTBEHHbIX pbiHKoB) // C3 P®. 2010. N2 45. Cr. 5858.

8 C3 P®.2015. N2 26. Ct.3878; 2016. N2 27 (4. ll). Ct. 4458 ; 2017. N® 27. Ct. 4022 ; 2018. N2 29. CT. 4421 ; N2 26. CT. 3415 ;

2020. N® 47. Ct. 7510.

? C3 P®.2015. N2 26. C1. 3913 ; 2015. N2 33. CT. 4856 ; N2 39. C1. 5402 ; N2 52 (u. 1). Ct. 7620 ; 2016. N2 10. C1. 1426 ; N° 23.
Ct. 3320 ; N2 28. C1. 4733 ; N2 38. Ct. 5546 ; N2 44. C1. 6142 ; 2017. N2 22. C1. 3161 ; N2 28. CT. 4164 ; N2 45. CT. 6659 ;
2018. N2 31. CT. 4996 ; N2 49 (u. VI). CT. 7622 ; 2019. N2 26. Ct. 3457 ; N2 41. Ct. 5724 ; 2020. N@ 1. (4. 1). C1. 67 ; N2 15. (u.

IV). Ct. 2305.
0. C3 P®. 2015. N2 31. CT. 4702.
" C3 P®. 2015. N2 33. CT. 4856.

2 0duumanbHbIn canT denepansHoit ciyxbbl No BeTepuHapHoMy 1 dutocaHuTapHoMy Hagsopy. URL:http://www.fsvps.ru

(naTa obpauenmna: 11.01.2021).
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OPUMYECKAA HAYKA BE3 [PAHUL|

rﬁcyﬂapCTBBHHUE CTPOUTENBCTBO K Ge3onacHocTb

Ba)KHBIMHM, YeM HOpPMaJIbHOE COCTOSSHHE MHUPOBOU
9KOHOMUKH. BOT UM cyzbs, 5T0 ux pemeHre. Ho Mbr
IIpeX/ie BCero py IPUHATUY OTBETHBIX Mep AyMaeM
0 CBOUX MHTepecax, 0 3a/la4axX pa3BUTHUSA, O 3aIUTe
CBOUX TOBApOIIPOM3BOAUTENIEN M CBOUX PHIHKOB OT
HeZI06POCOBECTHON KOHKYPEHI[UM» .

OTBeTHbIE caHKIMU Poccuy ar0T MOHATD OIIIIO-
HeHTaM, 4To Poccus ABiseTcs KI04eBOi Ieoloy-
TUYECKOU CTPaHOM MUPA, JTI0ObIe TOMUTUYECKHE U
9KOHOMMUYECKHE CAHKI[UY ITPUHECYT yIepb Ipexze
BCEro CTpaHaM, KOTOpble MHUIIMHUPOBAIH HX.

CaHKIUY, IPY IPaBUJIbHOM HCIIOJIb30BAHUY,
JOJDKHBI CITIOCOOCTBOBATH PA3BUTHIO OTEYECTBEHHOTO
BHYTPEHHETO PBIHKA (MMIIOPTO3aMeN[eHHIO), OCO-
GeHHO B arpONPOMBIIIZIEHHOM KOMILIEKCE, KOTOPBII
MIOZICTETHET U APYTHe ceKTopa SKOHOMHKHU. JIJIs 3TOT0
HY’KHO Pa3BUBAaTh OTeYeCTBEHHBIN arpONPOMBIILIEH-
HBIH KOMIUIEKC, 8 He NCKaTh HOBbIE CTPAHBI — UM-
MIOPTepHI IPOZOBOILCTBUA. Heo6X0ANMO Haparu-
BaTb IPOM3BO/CTBO IPOJYKIMH CEITbCKOTO XO3:IHCTBA
3a cueT y/lIydlleHHua ceMeHHOro Marepuana, Poccun
HEeOOX0ZIMMO IIPEOZ0JIETh OPOT MPOZOBOILCTBEHHON
6€e3011acHOCTH B COOTBETCTBUU C TpebOBaHUAMU JIOK-
TPHUHBI ITPOZIOBOJILCTBEHHOM 6e3omacHocTh ',

Kax nmcan A. M. Manbko (zupekTop Poccenbxos-
LleHTpa), «B Poccuiickoii depepaiinu exxeroiHo B
X0/le TIOCEBHBIX paboT Ha cejie BLICEBAIOT CEMSAH Ha
100—120 miipz py6:eti. COOTBETCTBEHHO, MOYKHO
CYMTATh OT€YEeCTBEHHBIN PHIHOK CEMSAH OJHUM U3 Be-
JYIIVX B MUPE U IPUBJIEKATeIbHBIM I SKCIIOPTEPOB
U3 IpYTUX cTpaH». [l cpaBHeHUA: B bpaswinu sToT
TIoKasaTesb cocTasiaeT 2,6 Mipz Aosuapos CIIIA, B
l'epmanuu — 1,2 muipz fo/apos, B THAUM — 2 MIIpZ,
fosutapos, B Kutae — 9 mupz fosnapos, B CIHIA —
12 mnpg gonapos, Bo @paHuuu — 3,6 MIpZ Aosuia-
POB. «B pa3BUTHIX CTpaHaX CeMeHOBOACTBO — HaJla-
YKEHHBIN 1 TPUOBLIbHBIN 613HEC, KTI0YEBO DIeMEHT
9¢deKTUBHOCTH arpolpOMBIILIEHHOT'0 KOMIUIEKCA.
OTedecTBeHHasA OTPAC/Ib CEMEHOBO/ICTBA B XOZe pe-
dopmupoBanusa 1990-X U MOC/IEAYIOMINX TOAOB U3-3a
HeZ0GVMHAHCHPOBAHUA IPOUTPHIBAET B KOHKYPEH-
LMY [TOCTABIMKAM CeMsH, oy ceMAH B Poceru mo
HMIIOPTY COCTaBJIAET 95,7 %o»".

YMeHblIIeHHEe TPOU3BOACTBA ITPOAOBOJIBCTBHUS,
CHIDKeHUe IUIOZI0POAUA 3eMIH, pa3pylleHNue Hala-
YKEHHOU CHCTeMbI CEeMEeHOBO/CTBA IPUBOZJAT K Hepe-
rynrpyeMoMy BBo3y B Poccuiickyto ®ezepaliyio npo-
JYKTOB CEeJbCKOTO XO3AHCTBA Y IMHUIIEeBOH ITPOMBIIII-
JIEHHOCTH T10 3aHI)KEHHBIM (Z€eMIITHTOBBIM) IleHaM.
MHoOroKpaTHOe yBeJIndeHre UMIIOPTa IIPOAOBOJIb-
CTBEHHBIX TOBApPOB, CBEPTHIBAHHE OTeUYeCTBEHHBIX

MIPOU3BO/ICTBEHHBIX MOITHOCTEMN 110 MMPOU3BO/CTBY
TOBAPOB /I TPOZOBOJIbCTBEHHOTO PHIHKA, ITPeZCTaB-
JIIeT peaNbHYIO YyTPO3y cTabuIbHOCTH GUHAHCOBOM
CUCTEMBI CTPaHbl U IJIaTEXXHOMY HaTaHCy.

B ucTopuyeckoM HpOIIIOM CeTbCKOe XO3AH-
CTBO — OCHOBHAs OTpacb 5KOHOMUKH, ee Ha3Haye-
HUe — 0becreynTh MPOAYKTaMU TUTAHUsA Hacesle-
HMe, ChIpbeM MHUIEeBYIO MPOMBIIUIEHHOCTD. B3aumo-
JEHCTBYA C [PYTUMHU OTPAC/IIMU IPOMBIIIIEHHOCTH,
CebCKOe X03MCTBO 06pasyeT arporpOMbIUIEHHBIH
KOMIUIEKC, KJIF0YeBasi POJib KOTOPOT'O — 3TO obectie-
YeHue TPOJ0BOIbCTBEHHOM 6€30TIaCHOCTH CTPAHHI.
Crertuduka cebCKOX03IHCTBEHHOTO TPOU3BOAICTBA
HOCUT Ce30HHBIN XapaKTep, BeZIeTCsI Ha OTPOMHBIX
MPOCTPAHCTBAX, C pa3HOOOPa3HbIM KJIUMAaTOM, pe-
snbedoM ¥ TouBOM. [IpUPOAHBIE YCIIOBUSA OKA3bIBAIOT
BO3ZleliCTBUE Ha Pe3y/IbTaT U IIPOLIeCC CeTbCKOX03M-
CTBEHHOT'O TPY/Ia, a YPOBEHb PA3BUTHUS OIIPeJeIAeTCs
Ka4eCTBOM U KOJIMYECTBOM COOPAHHOTO YPOXKas.

Harmeii cTpaHe HeOOXOAUMO YIUTHIBATh OIIBIT 3a-
PYOEXHBIX CTpaH, TUAUPYIOIIUX 0 POU3BOACTBY
CeTbCKOX03SUCTBEHHOT'O ChIPhS U ITPOJIOBOIbCTBUA.
OcobeHHO nHTepeceH onbIT Kurtaiickoit HapogHoit
Pecnry6viku. [Tpu paBHBIX TUIOMIAZSX MTAXOTHBIX 3€-
MeJb C Halleli cTpaHoii, KuTaii, Haxozsach ITOCTOSIH-
HO TIOJl MEX/IYHAPOAHBIM JaBJIeHUEM U CAHKIUA-
mu CIITA, obecrieynBaeT MPoJ0BOILCTBUEM TTOUTH
1,5 Mipz TpakaH, IPU 3TOM SKOHOMUYEeCKU pa3BU-
BaeTcs, eXKeroJHO yBeJINYMBasA BallOBOM BHYTpeHHUN
MTPOAYKT.

Croit JlanbTyH U b. H. [TaHBIINH OTMEYaroT, YTO
«IIpeobpa3oBaHus, HauaBiecs B 1990-x IT., cro-
co6CTBOBAN OCYINECTBIEHUIO TTEPEX0/]a OT YesTo-
BeKa KaK IIPOM3BO/JICTBEHHOMN eZIUHULIBI K YeJIOBEKY
ob11ecTBa, YeTOBEKY OOIIMHEL U YETIOBEKY PHIHKA,
obecrednBaneMy ce6a coluaIbHEIMU G1araMu»'®.

BBezeHMe OTpaHUUUTEIbHBIX Mep (CaHKLIMI) Ha
MIOCTaBKU NPOJ0BOILCTBUA B Poccutickyto Pegepa-
LU0 MOXKET TIPUBECTH K AePUITUTY TPOAYKTOB ITUTA-
HUS, HelIpeIBUIEHHOMY POCTY 1ieH U HeyIIpaBseMon
colMaabHOM HATPSHKEHHOM 06CTaHOBKE B CTPaHE.
Ocobasi BaKHOCTh MTPOZIOBOILCTBEHHOM H6e30TacHoO-
CTHU 3aKJIIOYAETCA B TOM, YTO MUTAHUE SABJAETCS He-
00XOZIMMBIM YCIOBUEM YKU3HEAEATETbHOCTY YeI0Be-
ka'”. C 11eJIbI0 UCKITIOUEHHUS COLMATbHOM HaTIPsSKEH-
HOCTH TIOCJIE BBEJIEHUS OTBETHBIX OTPAHUYUTETHHBIX
Mep IIpaBuTenbcTBO PO BBIHYK/I€HO OBLIO UCKATh
WHBIX UMIIOPTEPOB TIPOOBOIHCTBUA.

CucreMa Ipo/I0BOIBCTBEHHOM Ge3omacHocTH Poc-
CUH J0DKHA OBITh TOTOBA K UMIIOPTO3aMeIeHUIO,
TIpeAYTIPEXAEHUIO U TUKBUAAIINHY YTPO3, CBA3aHHBIX

3 Noknapg MpesupeHTta Poccuiickont Qeaepauymm B. B. TlyTnHa Ha 3acepaHun MocygapcTBeHHoro coBeTa oT 18 ceHTabps

2014 r.) // Poccuiickan raseta. 2014. 19 ceHTtabps.

% Ykas Mpe3sunpeHTa Poccunitckon Pepepauum ot 30 aHBapsa 2010 r. N2 120 «06 yTBep>aeHUM [oKTpUHbI NPOA0BONLCTBEHHON
6esonacHoctu Poccuiickoin ®epepayun» // C3 PO. 2010. N2 5. Ct. 502.

5 Manbko A. M. MupoBoit pbiHok ceMmsaH 1 MecTo Poccum B Hem // KapTodens u osowm. 2013. N2 4, C. 3.

16 Crost [laHbTyH, MaHbwmH b. H. Kntaiickas mogenb pedopmuposanus // Hayka u unHosauuu. Munck, 2015. N2 7/8. C. 29.

7 [lpoxoxes A. A., KapmaHosa U. A. PernoHsl Poccuu: coumanbHoe passuTue n besonacHocTb : MoHorpadus. M., 2004. C. 8.
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ey XYbemap

K BOMpoCy 0 3aKOHOAATENbHOM PEryANPOBaHIK HALLEXHOr0 obecneuexns CTPaHbl MPOLL0BONLCTBUEM. ..

C HapyIeHreM obecredeHus HaceaeHUs IPOAOBOIIb- [1aBHBIM ITapaMeTPOM MIPOAOBOIbCTBEHHOM 6€3-
CTBUEM IIPH JIFOOBIX yTPO3ax. OIIaCHOCTH SIBJISIETCST OTCYTCTBHE BPEHBIX BEIIECTB
B xavecTBe BaXKHEHIINX KpUTEPHUEB, YPOBHA 06ec- B moTpebJIAeMOM MPOZAOBOIbCTBUH I 3J0POBbSA
IIe9YeHUsA HpOZ[OBOJIbCTBeHHOﬁ 6e3omacHocTH Poc-  pacenenus win TIPEBBIIIEHNA UX I0IYCTUMBIX HOPM,
cutickoii Geilepaniy HEOOXOAUMO BBIZIETUTD: OIpe/IeIEeHHBIX TIPABOBBIMU JOKYMEHTAMHU.

— YPOBEHbB y/JOBJIETBOPEHNA I/IUO6GCH3‘16HHH $usu- CTabHIbHOCTh OTEYECTBEHHOTO IPO/IOBOIbCTBEH-
OJIOTMYECKHX MIOTPEOHOCTEH, Hy* K/l HACCICHUA B Horo peIHKA 06YCI0BIMBAETCA 06BEMAMH 3aIacoB U
TUTAHIH, COOTBETCTBHE PAITHOHA noTpebisieMoro TIPOU3BOZICTBA CEMTbCKOXO3AHCTBEHHOT TIPOYKIUH,
TUTAHUSA A1 AKTUBHOM USHEACATEIBHOCTH M v pent DOSHIMHBIX M 3AKYTIOTHBIX [IEH HA TIPOYK-
TO//ePYKAHMS 3I0POBBA; } TEI ATAHIA.

— CTeneHb SKOHOMKMECKOL 1 QUHECKOL A0CTY- I[IpoZioBOILCTBEHHYTO 6e30IacHOCTh POCCHM MOXK-
HOCTH IPOAOBOIBCTBHA méﬂ HACCHICHMA PASTIME™ ) cqprrath 0CTATOYHOI, HCXO/S M3 TOTO, UTO YAE/Ib-
?1:’:1({11;?1\]/[111%g:;{;:ﬁgé?mfg;;f;;e};a OTEHEC  Hblif Bec MpOU3BEeHHOM IPOAYKIMH OTEYeCTBEH-

— ypoBeHD OBeCTeTeHNA HACENEHHS POROBOAs- PN TOBAPOIPOHEEOUTENEM 10 OCHOBHAIM BUAM
CTBMEM M MaTepUaIbHOrO 06eCcIeueHns arpap- :g;fgg;:iﬁgf;‘;?gg‘gle“’l IPOAYKIMU B TeUeHNe

0.

HOTO CEKTOPa OT 3aKyTOK 110 HMIIOPTY; il
— CTemeHb pa3BUTHA OTPAC/IEH arpapHOTO CEKTOPa, COOXOANMOE KOJIMIECTBO UMITOPTA IIPOAOBOJIB-

MOTEHIMA 00ecredeH st BOCITPOU3BOJCTBA; CTBEHHBIX TOBAPOB HY)KHO YIMTBIBATE AUPdepeH-

— pasMepbl FOCYAAPCTBEHHOTO [IPOLOBOIbCTBEH-  IHPOBAHHO, HCXO/A U3 BO3MOXXHOCTH NPOM3BOACTBA
HOTO pe3epBa, CTPaTerHYeCKUX 1 OllepaTHBHBIX ~ATPONPOMBIIIIEHHOIO KOMILIEKCa Poccuiickoit ®e-
IIPOZOBOJILCTBEHHLIX PE3€PBOB. Aepanun.
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Abstract. The main socialist values are the soul of socialist legal construction. The introduction of basic
socialist values into the construction of the rule of law is an inevitable requirement for maintaining a
combination of State governance on a legal basis and State governance on the basis of moral norms,
and this is an important way to strengthen the construction of basic socialist values. The promotion
of the introduction of basic socialist values into legislation has become an important measure for the
introduction of basic socialist values into the construction of law and order and an important way
of implementing basic socialist values. From the point of view of the rule of law, upholding the basic
socialist values in laws and regulations undoubtedly requires the transformation and elevation of basic
values, such as politics and moral norms, to the level of legal norms, so that they can receive a source
and normative characteristic of justice, execution and protection.

However, from the point of view of judicial practice and social reality in China, there are other types
of norms that serve as the basis for court decisions and the normative basis for the behavior of the
subject. Therefore, the “Insurance Law” as the basic law in the field of traditional commercial law, the
introduction of basic socialist values developed by a legal source based on the central position of the
legislator, and should be based on the Constitution of the Civil Code of China. Here is about the fact
that the constitution is the main right and dominant in the legal system of any country.
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AHanu3 NPaBOBbIX UCTOYHNKOB BHEPEHNA OCHOBHbIX COLMASIUCTUYECKNX LIEHHOCTEl B «3aKoH 0 CTpaxoBaHuun»

The content “The state supports the basic socialist values” was added to article 24 “Amendment to the
Constitution of the People’s Republic of China”, adopted on March 11, 2018. So that the basic socialist
values are raised to the level and height of constitutional norms, and, thus, the defense of the basic
socialist values has the highest legal force of the constitution. The Civil Code of the People’s Republic
of China is guided by the “Constitution”, and in article 1 “the task of legislation” further proposes and
requires “the promotion of socialist core values” and accepts the integration of the civil and commercial
codes as a legislative tradition and legislative style.

This is what provides the normative basis of the legal source for the introduction of the Law on Insur-
ance into the basic socialist values. Principles and institutions, as the main forms of manifestation of
law in the source of law, have also become two fields in which the basic socialist values are integrated
into the Law on Insurance. Field integration at the level of basic principles should be mainly based
on the principle of good faith, but based on the characteristics of insurance activity and insurance
management, the overall integrity of the core values should be raised to the highest level of maximum
integrity in order to offer a higher degree of honesty to insurance entities.

Integration at the level of institutions requires not only the concretization of the principle of maximum
integrity, but also the integration of basic values, such as freedom, equality, justice and the rule of
law, into specific institutions in order to offer norms of behavior and justice for insurance entities and
judicial authorities from the level of a legal source. In addition, from the position of judges in the center
of justice, from the legal source, the introduction of basic socialist values has certain disadvantages,
therefore, other types of norms besides legal sources should be introduced, such as appropriate judi-
cial explanations about the Insurance Law, in this general field, to help correct the shortcomings of
the Insurance Law in the legal source, the full manifestation and implementation of the guiding and
guiding role of the basic socialist values in the insurance legislation and insurance practice of China,
the effective normalization and leadership of the healthy development of the insurance industry in
China, as well as the demonstration and implementation of the contribution of insurance to the socialist
economic order of China, and serves as a "stabilizer” of public order.

Keywords: basic socialist values; introduction to the “Law on Insurance”; legal source; classification
of normative acts.
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Annomauus. JIns npodsuyceHus Cmpoumenscmea IKoOHomuueckozo kopudopa «Kumaii — Mowzo-
aust — Poccust» Heo6x00UMO paccmompemns 803MONCHOCMb 83aUMO0elicmBUst HA UHCMUMYUYUOHAb-
HOM YPO8He, c030amb UHCMUMYMbL, cnocobcmayroujue 6.1azococmosiHuio Hapodog Kumas u Poccuu
U YCMAaHoBJIeHUI0 83AUMH020 008epusi medncdy Hapooamu. Msekoe npaso sessiemest ahekmusHsiM
€NocoboM KaKk MONCHO CKOpee No8bICUMb YPO8eHb 83AUMHO20 008epUsl U codelicmeosams cmpou-
mesibcmay aKoHOMUUecK020 kopudopa «Kumail — Monzonus — Poccus».

Kntoussle cnosa: msizkoe npago, KUmaiicko-moH2016CKO-pocculickuil akoHoMuueckuil kopuodop,
Jicecmxoe Npaso, HeopMantbHbLL UHCMUNLY M.

Abstract. In order to promote the construction of the China-Mongolia-Russia economic corridor, it is
necessary to consider the possibility of joining at the institutional level, it is necessary to create institu-
tions that contribute to the common well-being of the peoples of China and Russia and the establishment
of mutual trust between the peoples. Soft law is an effective way to improve the level of mutual trust as
soon as possible and promote the construction of the China — Mongolia — Russia economic corridor.
Keywords: soft law, Chinese — Mongolian — Russian economic corridor, hard law, informal insti-
tution.

B CO3ZIaHUU DKOHOMMYECKOI'0 Kopuzopa «Ku-
Tali — MoHronnua — Poccusa» JOCTUTHYTHI ILJI0-
ZLIOTBOPHEBIE PE3YJIbTAThI, OZHAKO B IIPOLlECCE €To
COBMECTHOTO CO3/IaHUA TAKXKE BBIABJIEHBI HEKOTO-
pBle Tpo6ieMbl, KOTOPBIE HEOOXOAMMO pa3penaTh
Ha UHCTUTYIIMOHAJIBLHOM ypoBHe. [1pu 61aronpu-
ATHOM ¢oHe oTHOIeHMH Kurtaii u Poccusi, KoTopble
ABJIAIOTCA KPYTTHEUIINMU coceIAMHU Ha KOHTHUHEHTe,
pa3yMeercs, JODKHBI ObITh OYeHb TECHBIE CBA3HU B
WHBECTULIOHHOM COTPYJHUYECTBE, B PETHOHAIBHOM
COTPYAHNYECTBE, HO peasbHadA CUTyalua CKIaAblBa-
€TCs He TaK XOPOIII0, KaK 3TOT'0 XOTeI0Ch OFL.

B HayuHBbIX kpyrax Kurasa coTpyZAHUYECTBO MeX-
Ay npaButenbcTBaMu Kutas u Poccun o60o3Hade-
HO KaK «JIeTO B IIOJIMTUKE U 3UMa B 9KOHOMUKE», a
poccuiicKkue y4eHble CYUTAlOT, YTO B IIpoliecce KU-

TalCKO-POCCUMCKOr0 COTPYAHUYECTBA CyLeCTByeT
TaKoe ABJIeHNe, KaK [I0AbeM B BBICIIMX dIIETOHAX
BJIACTU U «<HU3Kas BOJIAa B HApOZie»' . XOTA KUTANCKUe
U POCCHUHCKYE yUeHbIe OIMChIBAIOT MIOJIOKeHNE KU-
TaliCKO-POCCUNICKOTI'0 COTPYAHUYECTBA, UCTIOAb3YA
pasHBbIe CJI0Ba, Ha ZieJle OHU UMEIOT OAUH U TOT Ke
cMmbic. Eciv 35ech He OyzeT mepeMeH, 5TO HallpAMYTo
MIOBJIUSET Ha IPEEMCTBEHHOCTD, CTAOMIBHOCTD U
pasBUTHE KUTaNCKO-POCCUIICKOTO COTPYAHUYECTBA.
B pernonax JlaapHero Bocroka u 3abalikanbs, XOTS
OHM U rpaHnYaT ¢ Kutaewm, B Hapozie KOMMepUecKas
CBA3b C KUTAMCKUM OGM3HECOM BCe ellle BOCIIPUHUMA-
€TCsA C HEKOTOPOM HaCTOPOXKEHHOCTBIO.
HacTopo:keHHOCTb, KOTOPas CyLeCTBYeT B IIPO-
Iecce cOTpyAHUYecTBa Mexay Poccuent u Kuraew,
SIBJISIETCSA OZHOW M3 BaXXKHBIX IIPUYMH HEYy/I0BJIETBO-

' Ckocbipes B. Poccus ocTaetcs Ha o6ounHe Hosoro wenkosoro nytv // Hesasucumas rasera. 28.10.2018.
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OPUANYECKAA HAYKA BE3 IPAHULL
[ocynapcTBeHHOE CTPOUTENLCTBO U GesonacHocTb

PUTEIBHOTO Pa3BUTUA KUTalCKO-POCCUNCKOTO CO-
TpyAHUYecTBa. Poccus Takxe 06eCIIOKOEHa ecTe-
CTBEHHBIM IIPUTOKOM KUTANCKUX rpakjaH B Poccuto.
B Bompoce 0 KUTallCKUX MHBECTULUAX COllMaibHasA
no3unys Poccry cOMBUMBA: OHA XOUET UCIIOIH30BATh
nHBecTUNMHU KuTas A1a pa3BUTHA POCCUIICKOM 3KO-
HOMMUKU U UCIIBITHIBAET CWIBHOE 4yBCTBO HEZOBEPUA
K KuTalickuM uHBecTunusAiM. CTpouTesnbeTBo Kutaem
BOZIOOYMCTHOM pabprky Ha Baiikase BbI3Balo MHOTO
COMHEHUU Y POCCUSH U OTBETHBIE MePhI, IPeAnpu-
HAThIe [IpaBuTenbcTBOM Poccuu, 4To ABIAETCA KOH-
KPETHBIM IIPOABJIEHUEM IPOTUBOPEYMBOr0 MEHTAIN-
TeTa Poccuu B OTHOIIEHUY KUTANCKUX UHBECTULILMH.

Eciyt MBI He cMOkeM 3G GeKTUBHO IIOBBICUTB J0-
Bepue B IIpoliecce KUTalCKO-POCCUICKOTO COTPYAHU-
YecTBa U MOAHATH YPOBEHb B3aUMOZJEHCTBUA MEXIY
rpaklaHaMu, 3TO OCJIabUT OCHOBY KMTAHCKO-POC-
CHUMCKOTO COTPyZHUYECTBa, BOSHUKHYT OITaCeHUsA
OTHOCUTEJIBHO Y4aCTHUA YaCTHOI'O KalliTaaa B KUTaii-
CKO-POCCUICKOM COTpyZHUYecTBe. bes mogaep:kku
JaCTHBIX UHBECTULINM, 6e3 KeJlaHUA COTPYAHNYATh
Y MHBECTUIIMOHHON TOTOBHOCTH O4eHb TPYZHO II0J-
ZIeP>KUBATD 3/I0POBOE U CTAOMIbHOE Pa3BUTHE KU-
TalicKo-poccutickoil Toprosiau. HegocraTouHoe fo0-
BepHe B IIpoliecce coTpygHudectsa Kurad u Poccuu
TpuBeZieT K OTCYTCTBUIO JODKHOM IIUKINYHOCTU B
pasBuTHM npoekTa «[losac u AIbAHC».

JloBepue ABjAeTCA KI0YEBbIM 3JIEMEHTOM B pas-
BUTHU MEXJINYHOCTHOTO obmeHusA. OTCyTCTBHE
WY HEZOCTATOK I0BepUs HEN30EKHO IPUBEAYT K
ocabIeHNI0 MEKIMIHOCTHBIX CBsi3eil. B mporiecce
CTPOUTEIBCTBA KUTAWCKO-MOHT'OJIBCKO-POCCUHCKOTO
SKOHOMMYECKOr'0 KOpUZ0pa pasBUTHE COTPYAHUYE-
CTBa He ObUTO yaYHbIM. Ba)KHOW TPUYMHOM, KOTOpast
NpUBeJa K HeJOCTVXKEHUIO 0XKUAAEMBIX Pe3y/bTa-
TOB, CTaJI HEAOCTATOK ZI0OBEPUA MEX/y HaceleHUeM
B Kurae, Poccun 1 Monronmu. Hefjoctatok foBepusa
Hen36eXHO BbI30BET O€3BIHUIIMATUBHOCTH JIIOJEH,
BOBJICYEHHBIX B CTPOUTENBCTBO 3KOHOMUYECKOI'O KO-
PUAOpa, CHIDKEHUE DHTY3Ua3Ma, YTO 3aCTaBUT UHBE-
CTOPOB 6ECTTOKOUTHCSA O HE30TTACHOCTH NMHBECTUIIH.

YToOBI IPe00eTh TPYAHOCTH, BO3HUKAIONIVE
IIPU CTPOUTEJILCTBE SKOHOMUYECKOI'0 KOPUZAOPa,
MBI IOJDKHBI BOCIIPUHMMATD ITOBBIIIEHNE B3aUMHO-
ro /J0Bepud KakK OpopeIB. /i NIpOABUKEHUA CTPO-
HUTeJIbCTBAa 3KOHOMUYECKOI0o Kopugopa «Kuraii —
Mownrosust — Poccusi» HeoH6X0AUMO PacCMOTPETD
BO3MOXXHOCTb CTHIKOBKU Ha MHCTUTYIITMOHAJIBHOM
YPOBHE, CO31aTh MHCTUTYTHI, CIOCOOCTBYIOIIIE 001Ie-
My 6arococtosiHUIO HapogoB Kutas u Poccuu v ycra-
HOBJIEHUIO B3aMMHOT'O IOBEPUA MEX Ay HaPOJaMHU.

Oto sy4mnii crrocob rapaHTUPOBATh CTPOUTEID-
CTBO 3KOHOMMYeCKoro kopuzopa «Kurait — MoHro-
smst — Poccusa» B YCIIOBUAX BEPXOBEHCTBA 3aKOHA .
Tem He MeHee JkecTKoe ITpaBo (popmaabHOE IPaBo)

YCIIOXKHAET 3aIIUTY [IPOeKTa SKOHOMUYIECKOT'O KOPHU-
Ziopa 1o AByM npr4yrHaM. YKecTkoe IpaBo OTHOCHT-
¢ K cdepe rocyjapcTBEHHOT'O 3aKOHOAATENbCTBA U
TpebyeT KOOpAWHAIINY Ha rOCYAapCTBEHHOM 3aK0-
HOZaTeJIbHOM YPOBHe, U KaXK/jas CTpaHa BHECET CO-
OTBETCTBYIOLIME N3MEHEHUS B CBOE JKECTKOE IIPaBo,
Ha OCHOBE CBOUX HallOHAJIbHBIX YCIOBUM.

XoTsa MexAyHapogHble paKTOPhI OKa3BIBAIOT
oTIpeZiesieHHOE BIWSHHE Ha FOCYyAapCTBEHHOE 3aKO0-
HOZATENTbCTBO, HO YaCTO He OHU OIIpeZieIAIoT BHY-
TPeHHee 3aKOHOZATeNbCTBO. CyIIeCTBYIOT OOJIbIITE
TPYAHOCTH IIPU CTHIKOBKE JXECTKOTO IIpaBa Tpex
crpaH: Kutaa, Monronuu u Poccun.

YT0OBI CIOCOOCTBOBATH IVITABHOMY CTUMYJIHPO-
BAHUIO CTPOUTEIBCTBA SKOHOMUYECKOTO KOPHUZ0pa
«Kurait — Monrosusa — Poccusi», B cydae caabbIx
odUnMaNTbHBIX FapAaHTUH CUCTeMHOH ITONUTHKH, He-
006X0IMO PacCMOTPETD BOIIPOC O CO3ZAHUM HeDOp-
MaJTbHBIX UHCTUTYTOB. O6ecneuerie paboThl Hedop-
MaJIbHBIX MHCTUTYTOB /I CTPOUTENBCTBA SKOHOMU-
yecKoro kopugopa «Kurait — MoHronua — Poccusa»
OyzeT criocobCTBOBATh CBSA3U MEXKAY Hapogamu Ku-
tasg, MoHrommu u Poccuu 1 yKpeIieHUIo B3aUMHOTO
JOBEPUA MeXAY TpeMsA cTpaHaMHu. JloBeprie MeXAy
HapoJaMU Tpex cTpaH Hen36eXXHO, B CBOIO O4Yepe/ib,
OyZieT crtoco6CTBOBATh CONPSIKEHUIO GOPMabHBIX
uHCTUTYTOB Kuras, Mounronnu u Poccuu.

[TockonbKy HepopMaIbHBIE HHCTUTYTHI COCTO-
AT U3 TAaKUX JIEMEHTOB, KaK IIPUBBIYKY, 0ObIYau
U U/Ie0JIOTHs, MIPOLIECC CTBIKOBKU M MHTeTPaLuu
HedOpMaNTbHBIX MHCTUTYTOB KuTtasa, MoHronmu u
Poccuu 6yzieT Ype3BBIYaiiHO JOJATUM. DTO IBHO HE
corvacyeTcs ¢ HbIHEITHUMH TeMITaMU [TPOZABIKEHNSA
CTPOUTENbCTBA KUTAHCKO-POCCUHCKOTO SKOHOMMYe-
CKOTO KOpHzopa. [103ToMy B CPOYHOM IOpPsiIKe He-
06x0a1MO HalTH 3P HEKTUBHBIN Ty Th NPOJABIKEHUS
conpsiKeHNA HepOPMaJbHBIX HHCTUTYTOB B CTPO-
UTENbCTBE DKOHOMUYECKOTO Kopugopa «Kuraih —
Mouronnsa — Poccus» 1, TakKUM 00pa3oM, yKpenuTh
B3aKMMHOE I0BEpUEe MEX/Y KUTAHCKUM, POCCUCKIM
Y MOHTOJIbCKMM HapOJaMU.

Msrkoe nIpaBo, ABJIAIONIeecs COCTABHON 9acThIO
¢dbopManbHBIX HTHCTUTYTOB, XapaKTepr3yeTcst IIPOCTO-
TOMU yTpaBJeHus, XOTs He obsajaeT 006s13aTeIbHON
CUJION U He MMeeT TaKUX rapaHTUH rocyZapcTsa,
KaK JKeCTKOe [IPaBO, HO OHO MOXXET ObITh pe3yJIbTa-
THUBHO PeaIM30BaHO, 9YTO HE CBOMCTBEHHO KECTKOMY
npasy, sABsAeTcs 3G PeKTUBHBIM CIIOCOO0M OBICTPO
IIOBBICUTH YPOBEHD B3aUMHOT'O JOBEPUS U COZEH-
CTBOBATb CTPOUTENIHCTBY SKOHOMHYECKOTO KOPHZOPa
«Kutait — Monronusa — Poccus».

Msrkoe npaBo (OTHOcsAIeecs K KaTeroOpyy pasa)
TaKKe ABJIIETCS PECYPCOM, KOTOPBIN MOKeT UCIIOb-
30BaThCA ¥ KOHTPOJIMPOBAThCSA TpeMs cTpaHamu: Ku-
taeM, MoHronueii u Poccueir’. CiefoBaTeIbHO, i

2 L[3FIH AHL3e. YyeHble o6cy>|<,c|,aroT npaBoBoOe MbilWieHNe N NpaBoBble YCIYyrn OTHOCUTENIbHO <<Op,HOF0 nodca n oaHoro

nyTn» // FaseTa 3akoHHOCTK. 23.12.2015 .

% XaHb HOHxyH. O MexaHu3Me obecrneueHuns COTpyLHUYECTBa MeXAyHapoaHoro Markoro npasa // CoBpemerHoe npaso. 2016. N2 4.
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coTpyaHu4ecTBO Mexay Kuraem, Monronueii u Poc-
cuell B 06;1aCTH MATKOTO TpaBa OyzieT 6osiee KOHTPO-
JUPyeMbIM ¥ 3P HEKTUBHBIM, 3TO MOYKET 3HAYUTEb-
HO YIYYIIUTh UHTETPALNIO OObIYaeB, TPUBBIYEK U
W/IE0JIOTUH TpeX cTpaH. Biarogapsi COTpyAHUYECTBY
B cdepe Msarkoro mpasa Mexay Kuraem, MoHTOJTH-
el 1 Poccreil MOXXHO YJIy4IIUTh MIPOIECC CTBIKOBKHU
COOTBETCTBYIOIIUX MHCTUTYTOB TPEX CTPaH, a TAKIKE
MTOBBICUTh CKOPOCTh CTPOUTENBCTBA SKOHOMUYIECKUX
KOPH/OPOB.

MSArKoe MpaBo IPOTUBOPEYUT TPAAUIIMOHHOMY
JKECTKOMY TIpaBy, KOTOPOE OIpaeTcs Ha 06s13aTesb-
HYIO CHJTy TOCyZiapCTBa PH 06eCIIeYeHNH eT0 Peast-
3aruu. B omnure oT HehopMaTbHBIX HHCTUTYTOB,
MSITKOE TIPaBO TaK)Ke OTHOCUTCA K cdepe mmpaBa u
COZIEPIKUT HEOOXOUMBIE 3JIEMEHTHI TIPABOBBIX HOPM.
Ha 5ToM OCHOBaHO OT/IMYKE MATKOIO TpaBa OT He-
bopManbHBIX HHCTUTYTOB. [10 CpaBHEHUIO C JKECT-
KM IIPaBOM KaK GOpMaTbHbIM HHCTUTYTOM MSTKOE
MPaBO HE UMEET JKECTKUX OTPAaHUYEHUM, KOTOPhIE
rapaHTHUPYIOTCS 00s13aTeIbHOM CHUION rocyJapcTBa,
HO OHO MMe€ET MATKOE OrpaHuYeHre, OCHOBAHHOE Ha
ZI06POBOIBHOM COGJTIOIEHUH.

Takaa MArKas obA3aTeIbHaA CUIa — 3TO UMEHHO
TO, YTO MPOSBJISAETCS B IPOTUBOCTOSHUY TBEPAOMY
MATKUM. K MATKOMY MpaBy B IPOIIECCE CTPOUTENh-
CTBa 5KOHOMHUY€ECKOTO Kopuziopa «Kurtait — MoHTO0-
Just — Poccusi» OTHOCATCS IBYXCTOPOHHUE WIH MHO-
rOCTOPOHHUE TUTaHBI, MEMOPAHAYMBbI, CTAHJAPTHI,
JIeKIapaliy v Ipyrye JOKYMEHTHI, pa3paboTaHHbIe
nmpaBuTenbcTBaMu MoHrosuu, Poccuu v Kurast, op-
raHaMH roCyZIapCTBEHHOM BIACTU, PA3TUYHBIMU OT-

pacieBbIMU OPTaHU3ALUAMU B COCEHUX PETUOHAX,
4TO6BI cHOPMUPOBATH 00OIIMIE MHEHNST, 0OECTIEYUTD
BBITIOJIHEHYE IIPOEKTA CTPOUTENBCTBA SKOHOMUYE-
CKOro Kopuzopa. Takoe MATKOe IIpaBoO He UMeeT
00513aTeNbHOM CHJIBI, HO MOXKET /IaTh PeabHbIE pe-
3YJIbTATHI.

Kurati, Monrosusa 1 Poccusi 3akIIOUWIN PSZ, CO-
IJIalleHuH, XapaKTepU3yIoINXcsa Kak MATKoe IIPaBso,
B IIPOLIECCe CTPOUTEIBCTBA 3KOHOMUYECKUX KOPUZO0-
poB. OfHAKO, ITIOCKOJIBKY CTPOUTEIBCTBO 3KOHOMU-
yecKoro kopugopa «Kurait — MoHronua — Poccusa»
TOJIBKO Ha4yasIoch, HEOOXOAMMO IO-TIpeXXHEMY IIPO-
ZOJDKATh YIydlIaTh COTPYAHUYECTBO MEXAY TPEM
cTpaHaMu B 00J1aCTH MATKOT'O IIpaBa.

CerozHa Takxe CyIlleCTBYeT MHOXKECTBO IIPO-
6sieM, CBA3aHHBIX C OTPOMHBIM MacIITaboM Ipo-
€KTa, HeJOCTATOYHBIM KOJIUYECTBOM IPaXXAAHCKUX
crI. MeXIpaBUTEeIbCTBEHHOE COIVIALIeHUE 3/eCh
SIBJISIETCSA OCHOBHBIM, y4acTUA HeOPUITUATBbHBIX OP-
raHu3alyi HeJOCTaTOYHO, IIpoNaraHza MATKUX 3a-
KOHOB B TPeX CTpaHax cjabasi, a MEXaHU3M OIleHKHU
OTCYTCTBYET.

Heo06X0AMMO TOOIIPATh ¥ MOOMIN30BATh JHTY-
3Ma3M HapOAHOI'O y4aCTHsA, YCWIUTD NIPOIIaraszy o-
CTIDKEHUH B 06J1aCTH MATKOTO ITPaBa IIPY CTPOUTEIb-
CTBe 5KOHOMHUYeCKOro Kopuzopa «Kurait — MoHro-
A — Poccusa» U co3AaTh MeXaHNU3M COBMECTHOU
OLIeHKH peanu3aliii MATKOro IpaBa A CoAeUCTBUA
KUTANCKO-POCCUHCKOMY COTPYAHUYECTBY B 001aCTH
MSATKOTO IPaBa, YTOOBI YCIENTHO PeaTn30BaTh CTPO-
UTEeIbCTBO 5KOHOMUYECKOTro Kopuzgopa «Kuraii —
Mouronusa — Poccus».
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Abstract. Digital data is a new factor of production in the information age. In the context of the rapid
development of the latest technologies, such as big data, artificial intelligence, cloud computing and
blockchain, as well as the continuous development of the digital economy, digital data plays an im-
portant role in the development of enterprises. Data security issues affect the development of a country
and its security, are related to public interests, and are also closely related to the personal rights of its
citizens. It is necessary to regulate data protection at the legal level.

July 2, 2020 the website of the National People’s Congress published the Data Security Law of the
People’s Republic of China (draft), which systematically reflects the current national point of view on
data security and development, noting the improvement of data security to the level of state security.
Like the Cybersecurity Law, it is a component of the general concept of national security, belongs to
the highest level of law and has the highest legal force. This law is of great strategic importance for
building a data protection system in the PRC.

As the main law in the field of data security management ,the Data Security Law has made certain
breakthroughs in the definition of the concept of data. The concept of data in the Data Security Law
is not limited to network data, but includes information recorded in electronic form and in other
ways; the necessary extraterritorial consequences are provided for in the draft Data Security Law,
which is of great importance for the protection of national sovereignty and civil rights of the Peo-
ple’s Republic of China; the relationship between data security protection, data development and
use is clarified, and the status of data in the development of the digital economy is clarified through
legislation in order to fully demonstrate the economic value of data; the main body responsible for
security, supervision and overall coordination has been created, the main responsibilities of various
regions and departments have been increased, supervision responsibilities have been redistributed,
which is more in line with the needs and current situation in data security supervision; a data
classification system has been established that promotes the relevant work of data security surveil-
lance agencies; an appropriate mechanism has been created at the state level in the system of data
security risk assessment, reporting, information exchange, monitoring and early warning; a data
export control system and a mutual data protection system were created, as well as the construc-
tion of a cross-border data flow system of the PRC was standardized; data protection obligations
in organizations and for individuals performing data operations and performing data protection
duties were clarified; adhere to the principles of security and development and provide measures
to support and promote data security and development; institutional measures have been taken to
ensure the security of government data.

The draft law on data security contains a comprehensive concept of information security. The upcoming
Law on Data Security will contain recommendations and basic principles for ensuring data security
and development. All industries will have to pay attention to an integrated management system and
various supporting provisions to ensure data security and development. Gradually, a favorable en-
vironment will be created for the effective use of data and safe development, which will significantly
contribute to the rapid development of informatization and digitization.

The Data Security Law includes all types of information in the field of protection. In the future, the Law
on Data Security should pay attention to the Law on Cybersecurity, Law on State Security and Law
on the Protection of Personal Information, which are under development, supplement and improve
today’s relatively disparate legislation related to data security. The laws and regulations of the PRC
on data security will be carefully developed on the basis of these three laws in order to fully implement
the development, use of data and industrial development, thereby promoting new provisions in the
creation of a legal data security system.
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Annomauus. B cmamee paccmampugaemcst 80npoc npagogozo pezyauposaHus yu@posoil 8antomsl
UeHMpanbHuLX 6ankos. Mccnedyromest onbim MencoyHapooHblx Op2aHU3ayull, a makyice nepable uldeu
8 IMoM HanpasieHuu co cmopousl Kumas e auye HapodHozo 6anka Kumas u Egpocorosa e auye
Esponetickoeo LlenmpanvHozo 6aHKa.

Kntouegwte cnosa: MexncoyHapooHslil gantomuslil pord, MBD, mexncoyHapooHoe guHaHcogoe npa-
80, yugposas santoma, mexcdyHapooHsle GuHaHCOBble cmandapmet, BcemupHblil 6aHK, yugpposas
sanroma yeHmpansHuix barkos, CBDC, Hapoowuiii 6ank Kumas.

Abstract. The article discusses the issue of legal regulation of the digital currency of central banks.
The experience of international organizations, as well as the first steps in this direction from China,
represented by the People’s Bank of China and the European Union, represented by the European
Central Bank, are examined.

Keywords: International Monetary Fund, IMF, international financial law, digital currency, inter-
national financial standards, World Bank, digital currency of central banks, CBDC, People’s Bank of

China.

ndpoBas BalIIoTa 3a IOCIesHee BpeMa yKpe-
IUISIET CBOM TO3UIIUH, ITOTyJaeT Bce Oosblee
pacIpocTpaHeHue U, KaK CJIeZICTBHE, CTala OObeK-
TOM IIPaBOBOI'O peryIupoBaHua. MexgyHapoJHbIN
BaIIOTHBIN GOH/ KaK OZjHA U3 HauboJiee aBTOPUTET-
HBIX ¥ 3HAYMMBIX MeXXAYHapOAHBIX GUHAHCOBBIX
OpraHu3alyi B TedeHue [ToC/IeJHUX JIeT BBIITyCKaeT
ZIOKJIaZIbl, B KOTOPHIX BBICKA3bIBAET CBOE BHZEHUE B
OTHOIIEHUH BHIITyCKa, 060pOTa 1 HOPMATUBHO-IIPa-
BOBOTI'O PeryJIMPOBAHUA LIU(PPOBOI BATIOTHI.
B 2018 r. BOo BpeMeHa CBOETO IIpeAceaTebCTBO-
BaHMA B KQ4eCTBe AUpeKTopa Mex/lyHapoAHOIO Ba-
srotHOro poHza (manee — MB®) Kpuctun Jlarapg,

Ha @ecTuBase GpUHAHCOBBIX TEXHOJIOTUN B PaMKax
cammuta ACEAH B CuHranype BHec/Ia [TpeJjIoyKeHne
IleHTpoOaHKaM MUPa «pPacCMOTPETH BO3MOXKHOCTh
BBIITYCKA 3JIEKTPOHHOMN BaJIIOThI»', 4TO, 10 MHEHHUIO
K. Jlarapz, crtoco6¢cTBOBasIO GBI OMY/IAPU3ALIH JaH-
HOU POpPMEI BATIOTHI CpeAiul HAaceJleHus, a IeHTPo-
GaHKU BBICTYIIWIIN ObI B JAaHHOM CJTy4ae B KaueCTBe
rapaHTa co CTOPOHBI rocyZiapcTBa’. ToTOBbI /i GbUTN
K 9TOMY caMU rocyzapcrsa?

[To uToram aHanu3a CUTyallid HA MMPOBOM pPBIHKE
aJbTepHATUBHBIX BAIOT 3a 2020 r. sKkcnepTs Mexzay-
HAapOZHOI'0 BAJIIOTHOT'O (pOH/A IPHUIILTH K BBIBOZY, 9TO
TOJIBKO 40 I[eHTpaIbHBIX OaHKOB B MUPe 0HUINATBEHO

' URL: https://tass.ru/ekonomika/5791142 (nata obpaweHus: 20.02.2021).
2 URL: https://tass.ru/ekonomika/5791142 (pata obpawenns: 20.02.2021).
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MexayHapoaiHO-NpaBOBOE M HaLMOHasbHO PerynupoBaHye LG poBoii BastoThl: onbiT Kutas u Eponeiickoro Coto3a

HMMEIOT IIPaBo BBHIIYCKATh IUGPOBYIO BAMIOTY (B Kade-
CTBe CHHOHMMA /1A LieJIel HacTosALIel cTaThy OyzeT
UCII0/Ib30BaThCsA TEPMUH «3JIEKTPOHHbIE ZIEHBI»),
neHTpobanku 104 rocy1apCTB BBITYCKAIOT TOJIBKO

HO UCCJIeZIOBAaHUIO (CM. PUCYHOK), ¥ 80 % 1jeHTpaib-
HBIX 6aHKOB MUpa JMO0 MPIMO MPOTIHMCAH 3aTpeT
Ha BBITYCK 3JIEKTPOHHBIX JIeHET, TNO0 OTCYTCTBYIOT
YyeTKUe IIPaBWIa B 3aKOHOAATENbCTBE OTHOCUTETHEHO

«TpaJUIIMOHHbIe» GAHKHOTH M MOHETHI. Tak, corac-  MxX 060poTa U BhIycKa® (CM. pUCYHOK).

HaumoHanbHoe perynMpoBaHue Bbinycka
uMPpPoBOI BaNoTbI

M LIB moryT BbiNycKaThb LB
M [poben B npase

W LIB 3anpeleHo BbINyCKaTh LB

HcTtounuk: cat MB®.

[ToBusIa U TaHZEMUSA KaKUM-TO 00pa3oM Ha
naHHyo chepy GUHAHCOBBIX OTHOLIEHMI ? BaHk
MeXXZyHapOoJHBIX pacyeToB IIPOBeJI OIIpoc cpeau 65
L[EHTPaJIbHBIX OAHKOB M3 PA3BUTHIX U PA3BUBAIOIIUX-
cA rocyZapcTB, BKItodasa EBpomnelickuii lleHTpasib-
HBIM 6aHK’. OZIMH U3 BOITPOCOB 3aK/II0YAJICA B TOM,
TIOBJIMAJIA JIU IaHZAEMUA Ha U3MeHeHNe IIPUOPUTETOB
WM TIPeATIOYTEHNE /IJIs1 BBITyCcKa IMPPOBOI BATIOTH
LIeHTpaJbHBIX 6aHKOB. OK0s10 60 % LeHTpaJbHBIX
6aHKOB yKazaiu, 4To kpusuc 2020 r. He TTOMEeHsLT UX
IIPUOPUTETHI B JAHHOM BOIIpOCE.

Jl7ist TeX 1leHTpaIbHBIX 6aHKOB, KOTOPHIE U3MEHU-
JIU CBOU TT03uLIUH B oTHouleHnu CBDC 13-3a Kpusu-
ca, ceazaHHoro ¢ COVID-19, ocHOBHBIMY IPUYMHAMU
cranu obeceveHye A0CTyTa K leHbraM eHTPaIbHO-
ro 6aHKa BO BpeMs Ype3BbhIYaliHbIX CUTyaITui 1 UC-
nosb3oBanre CBDC B kauecTBe IIOTEHIIMATIbHOTO J10-
ITOJIHEHMA K HAJTMYHBIM U JIMYHBIM CII0CO6aM OILIaTH,
Korga TpebyeTcs coliaabHOe AUCTaHI[MPOBaHNUE’ .

Ha nHavyasnpHOU cTauu pa3BUTHUSA KaK MeXAyHa-
POAHO-TIPABOBOI'0, TaK U HAI[MOHAIbHO-IIPABOBOT'O
pEeryJupoBaHUs OTHOIIEHUN, CBI3aHHBIX C BBIITY-

3 JleranbHoe onpeneneHve «LMdpoBoi BantoTbl» 3akpenneHo B PepepansHom 3akoHe oT 31.07.2020 N2 259-P3 «0 und-
poBbIX GPUHAHCOBLIX akTMBaX, LMPPOBOI BaoTe U 0 BHECEHUU U3MEHEHWI B OTAE/bHbIe 3aKOHoAaTeNIbHble aKTbl
Poccuinckon ®egepaumus» (n. 3 cT. 1) — 3T0 COBOKYMHOCTb 31€KTPOHHBIX AaHHbIX (LMdPoBOro kofa niv 0603HaveHus),
copepXalumxcs B MHbOPMaLMOHHOM CUCTEME, KOTOPbIe Npeanaraotcs 1 (unm) MoryT BbiTb NPUHATLI B Ka4ecTBe CpeacTsa
nnartexa, He sBNsOLLErocs AeHexXHon eanHmnLeint Poccuniickon Qefepaumm, LEHEXHON eANHULER MHOCTPAHHOIO roCy-
AapcTsa u (Mnu) MexxayHapoaHoi AEHEXHOM MK pacdeTHON eauHMUER, U (Mnn) B Ka4ecTBe MHBECTWULMIA U B OTHOLIEHMUN
KOTOPbIX OTCYTCTBYET NnLL0, 06si3aHHOe nepef KaXAblM obnafaTeneM Takmx 3NeKTPOHHbIX AaHHbIX, 32 UCKIIOYEHUEM
onepatopa u (nnu) y3108 MHPOPMALMOHHOI CUCTEMBI, 06513aHHbIX TOIbKO 06ecneunBaTh COOTBETCTBME NOPALKA BbiMycka
3TUX NEKTPOHHbIX JAHHbIX M OCYLLECTBIEHWUS B UX OTHOLLEHUW AeACTBUIA N0 BHeceHwuto (M3MeHeHwIo) 3anuceit B Takyto
MHGOPMaLIMOHHYIO CUCTEMY ee MpaBuiaMm.

“ Legal Aspects of Central Bank Digital Currency: Central Bank and Monetary Law Considerations by WouterBossu,
Masaru ltatani, Catalina Margulis, Arthur Rossi, Hans Weenink and Akihiro Yoshinagafile:///C:/Users/teacher/Downloads/
wpiea2020254-print-pdf.pdf (zata o6paweHus: 20.02.2021).

5 Agranovskaya M., Kitsmarishvili D. (2020). 2020 Post-Crisis Development and 2021 Trends in Russia and Europe: Fintech
and Digital Assets Regulation. Legal Issues in the Digital Age, 3(3], 35—58.

¢ URL: https://www.bis.org/publ/bppdf/bispap114.htm (gata obpawerus: 01.03.2021).

7 URL: https://www.bis.org/publ/bppdf/bispap114.htm.
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CKOM, peaysim3arveii muppoBOi BATIOTH U COBEP-
neHreM QUHAHCOBBIX OIlepalrii, BO3HUKAeT MHO-
’KECTBO BOIIPOCOB, Tpebytomux penieHus. Tak, Ha-
MIPUMep, JIOTUYHO CIIPOCUTD, OYZET U yCTaHOBIEHA
MOHOIIOJIVSA HA BBITYCK IXGPOBOH BATIOTHI 110 aHAJIO-
TUU C «OOBIYHBIMU» 6aHKHOTAMU 1 MOHeTaMu? Eciu
LeHTPOOAHKK MUPA IPUMYT Ha cebs 06513aTeIbCTBa
10 SMUCCHUU ITUPPOBBIX JeHET, TO U3 3TOTO CIe/y-
€T, YTO MHBIM JINIIaM (KOMMepUYeCKUM OaHKaM HIH
VHBIM KpeZUTHBIM OpraHU3alusaM) OyZeT 3anperieHo
BBIIYCKATh JAHHYI0 GOPMY BAJIOT IIOZ YTPO30H yro-
JIOBHOM OTBETCTBEHHOCTH.

OpHako Ha JaHHBII MOMEHT 3TO IUCKYCCUOHHBIN
BOIIPOC, ¥ IIPAaKTUKa ellje He chopMupoBanack. CTOUT
COITIaCUTHCA C yTBEPKAEeHUEM, 9TO BOIIPOC O TOM, B-
JISIeTCSI T MOHOTIONUA LeHTPaTIbHOTO OGaHKa Ha Iud-
POBYIO BJIIOTY JKeJIaTeTbHOU WX 11eJ1ecO00pa3Ho, B
KOHEYHOM UTOTe — BOIPOC TIOJTUTHYECKOTO BhIGOpa®.
[Tpu 3TOM CTOUT YUYUTHIBATH, YTO BBIITYCK YACTHBIX
1M POBBIX TOKEHOB MOKET IPUBECTHU K ITPOGIeMaM
GYHKIMOHUPOBAHUSA JeHEKHON CHCTEMBI, CXOAHBIM
C BBITTYCKOM 6aHKHOT B XIX B. YaCTHBIMU GaHKaMU,
KOTOPBIE BIIOCIECTBUN HE CMOIVIU BHIIIOJHUTE CBOU
006s13aTeIbCTBA O KOHBEPTALIUU 3TUX OAHKHOT B pe-
aJbHYIO BaJIOTY.

TakuM 06pa3oM, yCTaHOB/IEHNE MOHOIIOIUU MO-
YKEeT IpejOTBPaTUTh BO3HUKHOBEHYE HOBBIX QHHAH-
COBBIX KPU3HCOB, a TAK)Ke 00eCIIeYnThb TPO3PAYHOCTh
BBIITyCKa HOBOH (opMBI BamoTel. C Ipyroi CTOPOHEL,
I[eHTpaJIbHble 6aHKY BCETO MHPa YCTAHOBWIN MOHO-
TIOJIMIO Ha SMMCCUIO HaIJMOHAJIbHBIX BaIIOT, OZHAKO
3TO He MelllaeT coBeplllaTh TaKue NpecTyIUIeHN ],
KaK (asbIINBOMOHETHIYECTBO, OTMBIBAHUE JIeHET U
¢drHaHCHpOBaHUe Teppopr3Ma. Bomnpoc B ToMm, B Ka-
KHMX Macirabax nozo0Hble HesleraabHbIe OTleparuy
MOTYT OBITH COBEPILEHBI IIOCPEACTBOM ITUGPOBOH
BaJIIOTBHI, €CJIN ee OYZyT BBIITYCKATh HE TOJNBKO IeH-
TpaJIbHBIE, HO U YaCTHbIE OaHKU.

Kak ®AT® (I'pynmna pazpaboTku GUHAHCOBBIX
Mep 60pbOBI ¢ OTMBIBAHUEM JIEHET) OIpeesieT
«IUPPOBYIO BATIOTY»? B TEKCTE COOTBETCTBYIOIIETO
JokyMenTa (peZ. 2012 r.) TepMUH «CpeJiCTBAa» OTHO-
CUTCA K aKTUBaM JTIF0O0T0 THUIIA, MaTepUATbHBIM FTH
HeMaTepHaJbHBIM, BellleCTBEHHbIM WIN HeBellle-
CTBEHHBIM, IBIKUMBIM TV HEABY)KHUMBIM, HE BaXK-
HO, KaK IPUOOPETEHHBIM, ¥ IPABOBBIM JOKyMeHTaM
WY MHCTPYMEHTAaM B JII060# GpopmMe, B TOM YHCIIe

8 URL: https://www.bis.org/publ/bppdf/bispap114.htm.

9JIEKTPOHHOU Win IUPPOBOH, TpeZ0CTABIAIOIINM
MPaBO WIK JIOJII0 B TAKUX aKTUBax .

CTouT 06paTUTh BHUMaHUe Ha ONpesieeHUs
«3JIEKTPOHHBIN» U «ITUppoBOLi». [loAnamaet v nud-
poBas BaloOTa 107, yKa3aHHYI0 kaTeroputo? PaccMa-
TPUBAIOTCA JIU B Ka4eCTBe CHHOHUMOB JJaHHBIE Tep-
MuHbI? QATO He cTana OTCTaBaTh OT CYIIECTBYIOINX
TeHZEeHIINH, CBI3aHHBIX C II0BJIEHNEeM HOBOT'O BHZA
BAJIIOTHI Y, OI]eHMBAs PUCKU COBEPIIEHU HOBBIX
MIPECTYIUIEHUH C «MHHOBAI[OHHBIMU» JeHEXKHBIMU
cpeacTBamy, B vroHe 2015 r. npuHsia PykoBoACTBO
110 IPUMEHEeHUIO PUCK-OPUEHTUPOBAHHOI'O ITOAX0-
Zia. BupTyasbpHBIe aKTUBBI U TPOBaMiephl YCIyT 110
06MeHy KOHBEPTUPYEMOU BUPTYaTbHOM BaMOTHI" .

B nactosuieMm gokymente AT paccmoTpena cie-
ZyIoIe BOIPOCHL: Mepkl B obmactu [10/1/PT (tpo-
THUBOZEMCTBYUE OTMBIBAIO JieHeT / GMHAHCUPOBAHUE
TeppopHr3Ma), CBA3aHHBIE C IUIaTEeKHBIMU ITPOJYKTa-
MM U yCJIyraMU Ha OCHOBe IJeHTpaInu30BaHHOM U Jie-
LIeHTpaJIN30BaHHOM BUPTYyaJbHOMN BaIIOTHl; IIPOBaii-
ZiepBl yCIIYT TI0 00MEeHY KOHBEPTUPYEMBIX BUPTYallb-
HBIX BaIOT. [Ipu 5TOM B PyKOBOZACTBE OTCYTCTBYIOT
II0JIO’KEHUS 110 MHBIM BOIIPOCAM, CBSI3aHHBIM C BUP-
TyaJIbHOH BJIIOTOH (3aIIuTa IpaB MOTpebuTenei,
cob:ozieHre HaJIoOTOBOT'O 3aKOHO/ATENbCTBA, obec-
reyeHue NpyJeHINaTbHON 6€30MacHOCTH U T.1.);
TakXe He y/ieJleHO BHUMaHUe I0Jb30BaTeIAM BUD-
TyaJIbHOU BaJIOTHI U leHe)KHO-KPeAUTHOM! ITOJIUTHKE.

J1a neneil uccaesoBaHUA HacToAllel cTaTbu
0COOBINI UHTEPEC UMeET TO, Kak onpegensgeT PATD
«IUPPOBYIO U BUPTYATIbHYIO BaTIOTHI». TaK, «<BUPTY-
aJbHas BAJIIOTA IIPeZCTaBisAeT cOO0M CpeCTBO BhI-
pakeHHs CTOMMOCTH, KOTOPBIM MOXXHO TOPTOBaTh B
undposoii popme u KoTopoe GyHKIIMOHUPYET B Ka-
yecTBe (1) cpeacTBa oOMeHa; u/wim (2) pacyeTHOH
JleHe>KHOU eZIMHUITBL; U/WiH (3) cpe/cTBa XpaHEHUs
CTOMMOCTH, HO He 00J1aZIaeT CTaTyCOM 3aKOHHOTO
IUIATE}KHOTO CpeZCTBa (T.e. He ABJsgeTcs OQUIHATBHO
JeHCTBYIOIMM U 3aKOHHBIM CPeZICTBOM ILIaTeXKa IIpU
pacueTax ¢ Kpe[UTOpaMH) HU B OFHOM IOPUCAUKITUU.

BupTyasbHas BalIOTa He SMUTHUPYETCSA U He 0be-
ClIleyrBaeTcs HU OAHOHN IOPUCAUKIIVE U BBITIONHAET
BBIIIeyKa3aHHble QYHKIMH TOJBKO II0 COITIAIIEHUIO
B paMKax coo01IiecTBa I0Jb30BaTeIel BUPTyalb-
HOU BaJIIOTHL. BupTyanpHaa BanioTa OTIU4YaeTcs OT
duaTHOI" BamOTHI (TaKKe Ha3bIBaEMOU “peajibHOM

BaIOTON”, “peasbHBIMU leHbraMu”~ WIN “Halllio-

7 MexayHapoaHble CTaHAapThl N0 NPOTUBOAENCTBUIO OTMbIBAHUIO AeHEr, GUHAHCMPOBaHWIO TEPPOPM3Ma U GUHAHCMPO-
BaHWIO PAaCNpoCTpaHeHUs OpPY>KUs MacCcoBOro yHuuToxeHus. Pekomengauum ®AT® 2012 // URL: http://www.fedsfm.ru/
content/files/documents/fatf/pekomeHpaunn %20datd.pdf (nata obpauwieHmsa: 20.02.2021).

10 URL: http://www.fedsfm.ru/content/files/documents/fatf/rop_virtualnye_valyuty.pdf (nata o6paweHnuns: 20.02.2021).

" Bonee noppobHO 06 MCTOPUM BO3HUKHOBEHNS «bUATHBIX fEHEr» MOXHO NpoynTaTh B AHanuTMyeckoi 3anuncke baHka
Poccuu: «®uathble feHbru (fiatmoney, outsidemoney, ot nar. fiat — pekper, ykazaHue) sMUTMpOBanuch rocyfapcTsoM
B opMe KasHauelckux bunetos. B ocHoBe MX LleHHOCTH Nexano foeepue K rocyaapcTay. C BO3HUKHOBEHWEM rocyaap-
CTBEHHO MOHOMOANM Ha AMUCCUIO KPEAUTHBIE AeHbrM, co3faBaeMble baHkaMu, Bbinn ypaBHEHbI B NpaBax ¢ pUaTHbIMK
peHbramu. CerogHs ¢duaTtHble 1 KpefUTHbIe AeHbIM HePa3NYNMbl, XOTS U MOTYT NOSIBASTHCA U3 Pa3HbIX MCTOYHUKOB.
MHbIMK cnoBamu, cerofHs Bce AeHbrn aBasioTcs GuaTHbIMU. B ocHOBE UX LLEHHOCTU NeXUT foBepUue K AeHEeXHON Cu-
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HaJIbHOH BasIIOTON ), Ipe/CTaBIAIONEel co60l MOHe-
THI 1 GyMaKHBIE IEHbTY CTPAHBI, KOTOPbIE ABJIAIOTCA
ee 3aKOHHBIM CPeZICTBOM IUIaTeXa, 00pamjaoTcsa U
TIOBCEMECTHO MCIOb3YIOTCA U IPUHUMAIOTCA B Ka-
YyecTBe Cpe/cTBa OOMeHa B CTpaHe-3MUTEHTE.

BupryanbHas BasmoTa TakKe OTIMYaeTCs OT JJIeK-
TPOHHBIX JleHeT, KOTOpbIe SABIAIOTCA HUGPPOBEIM
CpeZCTBOM BbIpakeHU:A GUATHOM BaIIOTHI U UCIIOJb-
3YIOTCA [J1A 3JIeKTPOHHOI'O IlepeBoJja CTOMMOCTH,
(BBIpQ)XEHHOI), B pUATHOM BaoTe. DIEKTPOHHbBIE
JeHbI'Y IPEZCTABIAIOT COO0H MeXaHU3M IH(POBOTO
nepeBo/ia GMUaTHOU BaJIIOTHEL, T.€. OHU UCIOIb3YIOTCSA
ZIJIs1 9JIEKTPOHHOTO ITepeBOZia BaMIOTHI, 00IaZaloT
CTaTyCOM 3aKOHHOTO IUIaTeKHOI'O CpPeJCTBA.

LlndpoBas BamoTa MOXKET BBICTYIIATh KaK CpeJ-
CTBO IM(POBOTO BEIpAXKEHUA TMO0 BUPTYaIbHON
BaTOTH (HepUaTHOM BaMIOTHL), TMOO0 MEKTPOHHBIX
ZeHer (raTHOM BaJIOTH), U IO3TOMY YacTO YIIO-
TpebseTcs B KaueCTBe CHHOHMMA “BUPTyaTbHOMN
BaJIIOTHI "» 2,

CtéuTt 06paTUTh BHUMAaHUeE Ha TO, YTO B IIpeJ-
CTaBJIeHHOM OIIpe/ieJIeHUH «BUPTyaabHasi»,  3HAYUT
U «UQpoBasi», BAIIOTa He 001a/laeT CTaTyCOM 3aKOH-
HO020 TUIAaTEXXHOTO CPEZCTBA U TaK)Ke He obecredn-
BaeTcsa HU OJHOU 1opucAuKimeii. Ha cerogHamHui
ZleHb JaHHble KPUTEPUU COOTBETCTBYIOT eICTBU-
TEJIbHOCTH, OJHAKO KaK TOJIBbKO IIeHTPOOAHKHU BCETO
MUpa HauyHYT BBIITyCKaTh IIMPPOBBIE BATIOTHI, 0bec-
IeyeHue IOPUCIUKIIMEN CO CTOPOHBI HallMOHAb-
HBIX PeryJIATOPOB HauHeT IIPOU3BOJUTHCA, U BaIIOTa
MIpUOOPETET CTAaTyC HAI[MOHAIBHOM HapsAZAy ¢ puaT-
Hol BantoToU. Kpome Toro, oueBugHO, uTo PATD
OTIpeZIesIIET TEPMUHBI «BUPTYaIbHasA» U «IUGPOBai»
BaJIOTa B KaueCTBe CHHOHNMOB.

Kaxk pa3BuBaioTcs oTHoIIeHus B o6mact CBDB Ha
npumMepe Kurasa? Hapozaneiii 6ank Kutas y:xe MHOTO
JIeT HaXOAUTCA B aBaHrapze ucciezopanuii CBDC. OH
chopmMHUpoOBa CcllenuaNbHYIO UCCIeA0BaTENbCKYIO
TPYTIITY, YTOOBI COCPEAOTOYUTHCA Ha IUPOBHIX Ba-
JaroTax B 2014 1.

«KuTali 3HaYMTEIBHO OllepeXkaeT Apyrue CTpaHbl
B 3amycKe 1udpoBbIX BATIOT IeHTpobankos (CBDC).
Y mudposoro roansa (DCEP) kiaccudeckas ByXypOB-
HeBasd cucTeMa BITycKa U pacnpegeneHusa — HBEK
BoimyckaeT DCEP fy1s1 6aHKOB Wiu Apyrux GuHaH-
COBBIX YUpeX/eHHUM, a 3aTeM OHU JOTIOJIHUTEIbHO
PacrIpocTpaHsAoT UUGPOBYIO BATIOTY CPEAU I10JIb-

3oBarTeneil. [Ipeanonaraercs, yro DCEP noBbicUT
3¢bdeKTUBHOCTD IUIATEXXHOU CUCTEMBI U YZI00CTBO
IIaTeXxel B 10aHAX. B kKoHIle anpesisa BIacTH 3aly-
CTHJIH TECTOBOE MOOMIbHOE TTputoxeHue st DCEP.
MOoHeTHI XpaHATCA B 3JIeKTPOHHOM KOIlIeIbKe — UMU
MO’KHO TIOJIb30BaThCSA KaK OGBIYHOM BATIOTOM» ",

Kpowme Toro, nctutyT nudpossix BamoT Hapoza-
Horo 6anka Kurtas u LienTpanbHbiil 6ank O6beau-
HEHHBIX Apabckux OMupartoB B 2021 r. mpucoeuHs-
I0TCA K IPOEKTY TPaHCI'PaHWYHBIX IUtarexxeit Multiple
CBDC (m-CBDC) Bridge.

MocT m-CBDC — 3T0 coBMecTHasi MHUITMATUBA,
ocyulecTBasieMas B mapTHepcTBe ¢ BIS Innovation
Hub, BamtoTHBIM yripaBieHveM ['onkoHra u ban-
koM TawnaHza. [IpoeKT HanpaBjeH Ha pa3paboTKy
9KCIIepUMEeHTaJIbHOTO IPOTOTUIIA JJIA YIIPOIeHUA
TpaHCIPaHUYHBIX BAJIOTHBIX IJIaTeXXeH B peKruMe
peaspHOro BpeMeHH C UCII0Ib30BaHUEM TeXHOJIOTUH
paclipeziesIeHHOTO peecTpa.

WucTtuTyT nudposoii BamoTe (DCI) HapogHoro
6anka Kurtasa (PBC) u LlenTpanbhbiii 6ank O6bequ-
HeHHBIX Apabckux DmupatoB (CBUAE) mpucoezau-
HIWINCH K IPOEKTY NU(POBOI BaIOTHI IeHTPalb-
HOTO0 6aHKa /I TPAHCTPAaHUYHBIX IUIATEXKeN B UHO-
cTpaHHOU BamoTe. MHunuatuea m-CBDC Bridge
peannsyeTca B IapTHepCTBe ¢ LleHTpoM UHHOBaIMi
BIS (BISIH), BantoTHBIM ynpaBieHreM [OHKOHTa
(HKMA) u Bankowm Tamnanzga (BoT).

Ecs 6yZyT IPUHATHI ITONIPAaBKU K 3aKOHY 0 LleH-
TpaJIbHOM OaHKe KuTas, mpezioKeHHbIe B OKTI0pe
2020 r., 6yzeT odpuimasbHO IpU3HaHa nuppoBas
dopMa r0aHs U 3amnpelreHo obpalieHne TOKEHOB /
1M $POBLIX BAJIIOT, KOTOPBIE MOT'YT KOHKYPUPOBATh C
060 13 popM nupposoro waHs' . «[IpoeKT» mpes-
ycMaTpUBaEeT, YTO I0aHb BKIIOYaeT GQU3NIECKUe U
1 posele GopMbI, 0OecreurnBasi IPaBOBYIO OCHOBY
JUIA BBITTyCKa I1QPOBOI BaIIOTH, IPeAOTBpaIlas py-
CKU BUPTYaJIbHOU BAJIOTHI M PA3bSCHASA, UTO JIFOO0H
eArHUIEe WM GU3NIeCKOMY JIUILY 3alpelieHo co3/a-
BaTh U IIpozaBaTh M$POoBbIe TOKeHH! (cT. 19 1 22)".

Kaxk o6crosT gena ¢ CBDC B EBponetickom Coro3e?
B cBOEM Ji0KJ1aZ€ 10 IMGPOBOMY €BPO B OKTSAOpE
2020 r.'® EBpomnelickuii IleHTpanbHbIi 6aHK IpecTa-
BIJI YE€THIPE OCHOBHBIX BapHaHTa IIPaBOBOTO Oa3uca
ZUIS1 BBEZIEHUS B 000pOT I PPOBOTO €BPO:

1. Crarpa 127 (2) APEC (JoroBop o GyHKINOHH-
posanuu EBpornetickoro Coro3a) B COYeTaHUMU C IIep-

cTeMe B LenioM. [ocyaapcTBo B NuLLe LeHTpanbHoro 6aHka He ToIbKO SMUTUPYET HaNuyHble AeHbrW, HO U NofaepXnBaeT
posepue K 6e3HanMuHbIM feHbraMm, KotTopble co3fatoT baHku. B ganbHeiiweM Mbl bynem ynotpebnats TepMuH “duatHble
[eHbrn” Mo OTHOLLEHWIO KO BCEM COBPEMEHHbIM AieHbram, He obecneyeHHbIM ToBapamMu IMbo MHBIMKU MaTepuanbHbIMK
ueHHocTamu». URL: https://cbr.ru/Content/Document/File/79860/analytic_note_20190829_ddkp.pdf (gata obpaiieHus:

20.02.2021).

2 URL: https://cbr.ru/Content/Document/File/79860/analytic_note_20190829_ddkp.pdf.

'3 URL: https://www.rbc.ru/crypto/news/5f5c84fe9a794762cd740d4Af.

4 Martin Chorzempa. (2021). China, the United States, and central bank digital currencies: how important is it to be first? //
China Economic Journal. DOI: 10.1080/17538963.2020.1870278.

'S URL: https://www.secrss.com/articles/11963.

6 URL: https://www.ecb.europa.eu/euro/html/digitaleuro-report.en.html (nata o6paweHna: 01.03.2021).
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Lindposoe npaso

BBIM ITpezsio’keHueM cT. 20 YcraBa EBponeiickoil cu-
CTEMBI [[eHTpaIbHBIX 6aHKOB U E1B, ecsiu iudpoBoit
€BPO /IOJDKEH ObUI OBITH BBITYIEH KaK HHCTPYMEHT
J€HEeXXHO-KPeIUTHOU ITONMUTUKU U JOCTYIIEH TOJIBKO
ULl KOHTPAreHTOB IIeHTPaJIbHOro 6aHKa.

2. CraTbs 127 (2) I®EC B coueTaHUM CO CTaThel
17 YcraBa ECLIB, eciu 661 i poBO# €BPO CTa J0-
CTYIIHBIM /I XO3IUCTB U APYTUX YaCTHBIX JIUI] Yepe3
cdeTa, OTKpBITHE B EBpocucTeMe.

3. CraTbsa 127 (2) I®EC B coueTaHUM CO CTaThel
22 YcraBa ECLIB, ecu nndpoBoii eBpo ObLT OB BBI-
MyIlleH B KauecTBe CPeZCcTBa pacyeToB A oIpese-
JIEHHBIX BU/IOB IUIaTeXel, 06pabaThIBaeMBIX CIIEIIH-
aJbHOM IIaTeXXHOU NHPPACTPYKTYPOH, JOCTYITHON
TOJIBKO /IJIA IPaBOMOYHBIX Y4aCTHUKOB.

4. Cratba 128 J/IOEC B coyeTaHUU C IIEPBHIM IIpeJ-
JoxxeHreM cratby 16 YeraBa ECLIB, eciu i poBoi
€BPO ZI0/KEH OBUI OBITH BBHIMYILEH KaK MHCTPYMEHT,
SKBUBAJIEHTHBIA OAHKHOTE.

Takum 06pa3om, Ha ZAaHHBIM MOMEHT OTCYTCTBY-
eT 4eTKoe IIOHMMaHMe IIPaBOBOr0 PeryJInpoBaHusd
JaHHoro Borpoca 1o npasy EC. He uckitoueHo, 4To
B [I®EC npuzeTca BHOCUTh N3MeHeHN, IPOI1caB
xomrereHnyio ELIB BBoAUTh 1[POBYIO BATIOTY.

Coobuenue B 6;1ore Pabuo IlaHerTa (WieH
Ynpasiatonero coseta E1IB) u Ynbpuxa bunzceii-
Ja (reHepanbHBIH AupekTop ELID 110 prIHOYHOM MH-
dbpacTpyKType U IUIaTeXXHbIM ollepanusaM B CoBeTe
[JVIPEKTOPOB) pa3BeH4YMBaeT MUQHI U OITaceHuUs 10
II0OBOZY BBeZieHUs IUPPOBOU BAIIOTHI eBPO: «B Ha-
cTodAllee BpeMsd CYILeCTBYIOT TPHU HellPaBWIbHBIX
IIpeJicTaBlIeHUs 0 TUPPOBOM eBpO. Bo-mepBhIX,

ELIb HamepeBaeTca OTMEHUTDh HAJTUYHBIE J€HbIY, a
3aTeM, cZejiaB 3TO, BBECTH ellle OoJiee HU3KKMeE IIPo-
LIeHTHBIE CTABKU /11 HU(POBOTO €BPO II0 IPUIHHAM,
CBA3aHHBIM C peanusanueil JeHe)KHO-KpeJUTHON
MTOJIUTUKU. BO-BTOPBIX, ITMGPOBOI €BPO BBITECHUT
6aHKOBCKOE TIOCPEJHUIECTBO. B-TpeThUx, IUPPOBOI
€Bpo He OyZieT OCHOBaH Ha JKM3HECTIOCOOHOM O13-
Hec-Mozenu... Llenb 1iudpoBoro eBpo — npesocra-
BUTH eBpONeHliaM aJbTepPHATUBHEIE, COBDEMEHHBIE
u 6e30TacHble ITaTEXKHbIE CPEJCTBA, IIOAKPEIIeH-
Hble 0053aTeIbCTBOM HE3aBUCHUMOTO LIEHTPAIbHO-
ro 6aHka obecreyuTs ero cTabuwibHOCTh. OH OyzeT
paboTaThk KaK OCHOBA ¥ HEOTheMJIEMbIN KOMIIOHEHT,
a He KaK IPOTUBOIIOCTAB/IEHUE COBPEMEHHBIM ILIa-
TEXXHBIM CepBUCaM»'’.

Kak BepHO oTMeueHO B zokiaze MB® o ntoram
aHaIM3a CUTyaly Ha MUIPOBOM PHIHKE ajJbTepHa-
TuBHBIX BaTiOT 32 2020 1. (Legal Aspects of Central
Bank Digital Currency: Central Bank and Monetary
Law Considerations), BEIITyCK IHGPOBOU BaTIOTHI
I[EHTPaJbHBIX 6AaHKOB ITOBJIEYET 38 COOOM MPOOIEMEBL
[IPaBOBOTO PeryJINpOBaHUA B paMKax He TOJIbKO ¢u-
HaHCOBOTO ITpaBa U NpaBa LeHTPAJIbHbIX OAHKOB, HO
Y HAJIOTOBOTO, TPAYKJAHCKOT0, aZIMUHUCTPATUBHOTO
IIpaBa ¥ UHBIX OTpacjell HallnOHAJIbHON IPaBOBOU
cucTeMbI'®, YKazaHHOe CIIpaBe/yInBO TIOAXOAUT K Ipa-
By EBporetickoro Coro3a u ero orpacyiam ($puHaHCo-
Bomy npasy EC, HasmoroBomy npasy EC, 6rofKeTHOMY
npaBy EC, xkopniopatusHoMy nipaBy EC u T.71.).

HopMaTHBHO-TIpaBOBYIO 623y HEOOXOMMO TPaHC-
bopMHpOBaTh, aANITUPOBATH K HOBBIM GHMHAHCOBBIM
OTHOIIIEHUSM.
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AnHomauus. Cmambs NocesAWeHA AKMYAIbHbIM 80NPOCAM 3AUUMbL NPas u c8o600 uenoseka u
2pancOaHUHA B8ANCHBLM 20CY0APCMBEHHBLM 0PeAHOM — NPOKYpamypoil — 6 dgyx 2ocydapcmeax —
Poccuiickoii @edepayuu u Kumaiickoii HapodHoti Pecnybaiuke. AsBmopom ucciedo8aH 80npoc gop-
MUPOBAHUS NPOKYPOPCKO20 HA030pA HA e8ponetickom NpocmpaHcmaee 8 MexaHuame 20€y0apcmaeeH-
Hocmu Ha npumepe Poccutickotl Pedepayuul u 8 azuamckom npocmparcmae Ha npumepe Kumaiickoti
HapooHroii Pecnybauku.

IIpu amom u3yueHst n00x00bL 08YX 20cydapcmea K 3aujliime HA KOHCMUMYUUOHHOM YPO8He Npas
yesi08exka, KOmopule peenamenmuposarst Koncmumyuyueil KHP u Koncmumyuueil PD. OcsewjeHbt
docmuceHUss OP2aHO8 NPoKypamypsl Poccuu no 3awume npas u co600 uenogexka U 2pa’c0aHutd,
A6a50WeTicst 00513AHHOCMbBIO 20CY0APCMBA, 8 MOM UUCJIe N0 80NPOCAM COb00eHUs MPYJ08bLX NPA8
2paxc0aH, npasa 2paxc0aH Ha OXPAaHy HCUSHU U 300P08bSL.

Takxce nodpobHo uccredosara npuxsamas Ifoccogemom KHP 2ocydapcmeenHas npozpamma Oeticmauil
8 cdhepe npas uenosexa. Ilokazamsbt docmudiceHUs 8 COUUANLHOLL chepe, KOMopble 0becneuu8aromes He
MOJILKO 20CY0apcmeoM, Ho U npokypamypoti. OcgeujeHbl n00x00bl FOpUOUUECKOTL HAYKU 8 08YX 20Cy0ap-
€Meax He MObKO NO pe2aMeHmMayil npas u c8o600 uesoseka U 2paxcdaHuHa, Ho U NO UX 0becneueHuro.
Ha ocHosaHuu U3yueHHO020 MAMepuana asmopom c0eaaH 8bl800 0 B03MONCHOCTLL UCNONb308AHS
nosaoxcumensHozo onsima Poccuu u Kumas e o6oux zocydapcmaax, ¢ mem umobst obecnenums
3awumy npas u ceo600 uen08exa U epaicOaHUHA 8 KAHOOM U3 HUX.

Kntoueeste cnoea: koncmumyyus, npoKypopckuil Had3op, npasa u ceobodwt uenoseka, Poccutickas
Pedepayus, Kumaitickas Hapoonas Pecnybaiuka, 20cydapcmeaeHHble 0p2aHbl, NPOKypamypd, 3auuma
npas 2pancoaH, cobirodeHue 3aKOHO8.

Abstract. The article is devoted to topical issues of protection of human and civil rights and freedoms
by an important state body — the prosecutor’s office in two states — the Russian Federation and the
People’s Republic of China. The author investigated the issue of the formation of prosecutorial super-
vision in the European space in the mechanism of statehood on the example of the Russian Federation
and in the Asian space on the example of the People’s Republic of China.

At the same time, the approaches of the two states to the protection of human rights at the constitutional
level, which are regulated by the Constitution of the PRC and the Constitution of the Russian Federation,
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MpoKypopCKwil Han30p, 3alLuTa NpaB Yenoseka

but also in their provision.

and freedoms in each of them.

compliance with laws.

P occuto 1 Kutaii cBSA3BIBAIOT JaBHUE APYKECKUE
OTHOIIEHUs. DTO Ba OTPOMHBIX 110 TEPPUTOPUU
U HaceJIeHUIO TOCyAapCTBa, y HUX 6oratas UCTOPHA,
B TOM UYHCJIE UCTOPHUA r'OCyJapCTBEHHOI0 HaZ[30pa 3a
cobITIoIeHrieM 3aKOHOB.

[Ipokypopckuit HaZ30p Ha eBPOIecKOM Ipo-
CTPaHCTBE B MeXaHU3Me r'oCyJapCTBEHHOCTU BO3-
HUK OTHOCUTEJIBHO HeZiaBHO. [IpokypaTypa BrepBbie
noAaBwiack Bo @pannuu npu kopose Oumunne [V
B 1302 r. OHa npesHa3Ha4vanach AJ1A UCIIOJTHEHUSA
BOJIM KOpoJis. [IpoKypop Habsroan 3a Ha3HaYeHUEeM
KOPOJIEBCKUX YMHOBHUKOB, 3@ TEM, YTOOBI KTO-THO0
Y3 HUX HEe BMENIUBAJICSA B TPOOJIEMBI TPOMBICJIOB,
TOPIOBJIH, YUPEXKAeHUs YHUBEPCUTETOB.

OnBIT pa3BUTUA IPOKYpPaTyphl UMEHHO 3TOTO I'0-
cyzapcTBa 6bu1 B3sT [leTpoM I 3a OCHOBY IpH co371a-
HUU JAHHOTO ToCyZlapCcTBEHHOTo oprana B Poccuu.
Yupexxzas poKypaTypy, UMIIepaTop BUZe B Hell UH-
CTHUTYT, KOTOPBIH OYZIET OCYILECTBIATh OT ET0 UMEHU
HaZ30p 3a 3aKOHHOCTBIO IeVCTBUN U pacloOpsKeHUHN
rocyZlapCTBEHHBIX OPraHOB, IIOCKOJIbKY B CTPaHe TOTO
nepuoza 610pOKpPaTU3M YNHOBHUKOB CTaJ CHJIOH,
OTIaCHOM /IJIs1 TOCYZIapCTBEHHOTO 06YCTPOICTBa, J0-
CTUKEHUA ero LeJn.

[To mHenuro A. T'. 3sarunnesa u 0. I'. OpJiosa,
«3aciyra [Netpa I 3akmodyaeTcss 0cOGEHHO B TOM, UTO
OH BIlepBbIe B Poccuu co3ziaz opraHbl, ClieluaabHO
npeAHa3HaYeHHbIe /I KOHTPOJIA U HaJi30pa 3a Co-
GIIOIEHEM 3aKOHOB» .

HazazopHas cuctema B Kutae nmeer 6oraTyro
HUCTOPUIO, TAK KaK OHA 3apoguinack B 220 r. H.3.,
KOT/la IPY UMTIepaTope AUHACTUY XaHb ObUT CO3/IaH
crienyanbHbIi oprad — IleHsop?.

LleH30pBI OBUTH Ha/ZIEJIEHBI TTIPABOM HaZI30pa 3a
COOJTIOIeHEM 3aKOHOB MITEpaTOpa YNHOBHUKAMU,
a TakKe IPOBEePAIN COOTBETCTBUE YCTAaHOBJIEHHBIM
HOpMaM «3eMeJIb U IOMOB MECTHBIX MOTYIIIECTBEH-

have been studied. The achievements of the Russian prosecutor’s office in protecting human and civil
rights and freedoms, which are the responsibility of the state, including on issues of observance of the
labor rights of citizens, the right of citizens to protect life and health, are consecrated.

The state program of action in the field of human rights adopted by the State Council of the People’s
Republic of China has also been studied in detail. Achievements in the social sphere are shown, which
are provided not only by the state, but also by the prosecutor’s office. The approaches of legal science
in the two states are consecrated not only in the regulation of human and civil rights and freedoms,

Based on the material studied, the author concluded that it is possible to use the positive experience of
Russia and China, mutually in both states, in order to ensure the protection of human and civil rights

Keywords: Constitution, prosecutor’s supervision, human rights and freedoms, the Russian Federation,
the People’s Republic of China, state bodies, the prosecutor’s office, protection of the rights of citizens,

HBIX ceMeli», HO 3TOT HaZI30p OTPAaHUYUBAJICA TOIBKO
TeppUTOpHEN CTOTUIIH.

B uctopuu Kurtasa nipociexxuBaeTcsa nepuos, Tep-
PUTOPUATIBHOI'O PaclIMpeHMs KOMIeTEeHIIUN Hajl-
30pHBIX opraHoB (1368—1644 rr. — npu JUHACTUU
MuH): yIpexxaeHue IBYX HOBBIX IOJDKHOCTEN BMECTO
craporo llen3opa: Ducha Yuan, KOTOpbI¥ UCTIOTHST
CBOM 00513aHHOCTH 110 Ha/I30Py 32 COOII0leHUEM
3aKOHOB B IIpejiesiaX CTOMITEL, U Yushuxu' an, K Ko-
TOPOMY IepeluIu Bce ITOJTHOMOYUA 110 HAaZA30py 3a
cobIr0IeHreM 3aKOHOB B IIPOBUHIIUK'.

Tpetwuii mepuoa pa3sutusa B Kutae Haz30pHOU
CHCTEMBI 32 3aKOHHOCTHIO CPOPMUPOBAJICA TIPHU U~
"Hactuu Lun (1644—1911 rT.), KOTZ]a TPOU3OIILIO
00beIlHEHNE HA3BAHHBIX JIOJKHOCTEHN B OHY —
Ducha Yuan, kK KOTOpO¥ TIepeuIr BCe MTOJTHOMOYHS
I10 Ha/I30pY 3a cobIoieHeM 3aKOHOB B IIPOBHHITAH.

B Poccuu npokypaTtypa 6bl1a co3gana B 1722 1.
Ona 6bUTa BecbMa MOIIHBIM, CTPOTO IIeHTPaTU30BaH-
HBIM OPraHOM, KOTOPBIHM YeTKO peaan3oBa Ipefo-
CTaBJIEHHBIE €My r'OCyZapCTBOM OJHOMOYMA. JInd-
HBIN COCTaB MPOKYpaTyphl ObUT HaZlesIeH O0IbINOH
cusnoii u aBToputeToM. [To 3ameicy IleTpa I, reHe-
Pa-TIPOKypOP AOKEH ObLI CTOSATh Ha CTPaXKe UHTe-
PECOB UMIIEPATOpa, FOCYAapCTBa U BCEX rpakaan”.

ITpokyparypa, o mHenwuto O. E. Kyraduna, cos-
JaBasiach B Poccuu Kak npe/cTaBUTENbHBIN OpraH,
Tpe/ie BCero UMIIepaTopCKOM BIaCTH, OCYIIeCTBIIA-
IOLTWI OT ee UMEeHU U 10 ee TOPYyYeHUIO IOBCEMeCT-
HBIU Y TIOCTOSTHHBIN HAZI30P ¥ KOHTPOJIb 3 IeUCTBU-
SIMU U pellleHUsIMU IpaBUTeNbCTBYIOIero CeHara,
APYTHUX IIeHTPaJbHBIX ¥ MECTHBIX VIPEKACHWIA,

[TomHoMouus npokypopoB Poccuu Toro nepuoza
3aKJIIOYAIKCh B BBISIBJIEHUY HapYILIeHU, IIPe/IoKe-
HUM ero YCTPaHUTh, IPUHECEHUU IIPOTecTa, KOTO-
PBIH TPHOCTaHABINBAJ IEHCTBUE OIPOTECTOBAHHOTO
akTa. Eciiu mpoTecT O6bUT OTKJIOHEH, IPOKYPOP Ha-

' Oko rocypapeso. Poccuitickne npokypopsl XVIII Beka // Poccuitickas nonutnyeckas sHumnknoneaus. M., 1994. T. 1. C. 5.
2 KopeiwHukosa H. P. TlpaBoBble cTaTychl npokypaTtyp Poccuitickoin Pepepaunn n Kutalickon HapogHoi Pecnybnmkm
(cpaBHUTenbHO-npasoBoi aHanus) // Cubupckoe opuanueckoe obosperne. 2019. T. 2. N2 16. C. 204.

3 Kopetunukosa H. P. Ykas. cou. C. 204.

“ Mypasbes H. B. lpokypopckuii Haf30p B ero ycTpoicTee U gesTtensHoctu. M., 1989. C. 282.
5 Cm.: MpokypaTtypa CaHkT-MeTepbypra : uctopuyeckuit ouepk. Cro., 1997.
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MIPaBJIA «[OHOIIIeHHEe» TeHepa-IIPOKypPOpy, KOTO-
PBI¥ MOT €ro MoAAep:KaTh TNO0 OTKIOHUTb.

HemnocpezncTBeHHOE yTOIOBHOE IIpecieloBaHue
OBUTO BHE KOMITETEHITUY TPOKypopa. OH TONTbKO Ha-
GJTI0/IATT 3@ XOZIOM PacC/IeJOBaHUA Zlejia U UMeJT «I10-
eyeHue» 0 «KOJIOJHUYECKUX», T.e. apECTaHTCKUX
nenax. [IpoKypopsI TaK)Ke HAZI3UPAIH 3a GUCKaIaMu,
3a KOTOPBIMU OHH [JOJDKHBI OBUTH «MIMETD KPEITKOE
cMoTpeHue»’,

B nnepuoze! mpasineHusa B Poccuu Exatepuns! I u
[TeTpa II mpokypaTypa cylecTBoBaja Je-tope, pak-
TUYECKU ee POJIb ObUIa CBeZIeHa Ha HET.

C 1741 mo 1917 r. HabrogaIMCh TIEPUO/BI, KOTAA
MMPOKYPOPOB pacCMaTPUBAIU KaK BEPXOBHBIX OJIO-
cTuTeneli 3akoHOB (1741 r.), ZOKHOCTHBIX JIUII,
KOTOpBIE TPU3BAHBI OBLTH «COXPAHATH I[€JIOCTHOCTD
BJIACTH YCTAaHOBJIEHHOM» (1775 T.); mpu3biBasu 60-
POTHCS C COKPBITUEM MPECTYIUIEHUH U TOCIA0IeHUAM
npectynHukam (1802); «Be3zme cMOTpPeTh U O/ieHe
UMETb, 1a0bl B TYOEPHUSAX HUYETO POTUBHOTO 3a-
KOHY U 00611eli o/1b3e He mpoucxoguno» (1828 r.)7.

V310:KeHHOE CBUZETEIbCTBYET O TOM, UTO 710 Cy-
nebHoti pepopmbl 1864 r. B Poccuu HabIIOAaIHCh
HeZOCTAaTKU B OCYIIECTBIEHUN IPOKYPOPCKOT0 HaZl-
30pa, TIOCKOIbKY OH ObUT MOAYMHEH UCTIOTHUTENbHOM
BJIaCTHU, ero GpyHKIMU U chephbl Hag30pa ObUTH 06-
IIMPHBIMU, PeabHOE U J06POCOBECTHOE UX HCITOTHE-
H€ IIPOKyPOPaMH IIPAKTHIECKHU GBUIO HEBO3MOXKHO®,

B XIX B. 3a1auu ¥ 3HaUYE€HME T€HEePa-IIPOKYPOpP-
CKOU BJIaCTH OBUTH PE3KO OTPaHUYEHBI: IPOKYPOP TO-
TepsUI pOJIb «OKa rocyzapeBax. 113 HaZi3opa 3a mpaBu-
TeJIbCTBOM, KAKUM MBICJIWJICS TPOKYPOPCKUM Ha[30p
[Terpowm I, OH IpeBpaTWICS B IPAaBUTEIbCTBEHHBIA
HaZ30p 3a CyZJaMy U MeCTHBIMU aIMUHUCTPATHUBHBI-
MU OpraHaMu.

Y4dacTre NpoKypopa B rpaXkJaHCKOM CyZOIIPOU3-
BO/ICTBE TOTO BpEMEHU COCTOSITIO B TOM, UTO IIPOKY-
POP BCTYTIAJ B IIPOIleCcC KaK «IIPUMBIKAIOIIAs CTOPO-
Ha», IpeACTaBAAA Cyy 3aKII04eHre II0CIe COCTA-

3aHUA CTOPOH. [IpoKypop AelicTBOBaJ B KauecTBe
IJIaBHOM CTOPOHBI, ECJTHU I€JI0 HOCUIIO Ty OJIMIHBIA
XapakTep, 3aTparuBajo UHTepeCH rocyZapcTBa u
obiectBa. «IIpOKypop — OIIOCTUTENb 3aKOHA, eCTe-
CTBEHHO, CJIY’KUT B TO Ke BpeMs U Ipe/iCTaBUTeIeM
MyOJIUYHBIX MHTEPECOB», — yTBep:kaaia H. B. My-
paBbeB’.

3a mpOKypaTypol ocTaBascs HaJ30p 3a cobittozie-
HHEM 3aKOHOB, KaCaroIIUXCA MPaB rpaXkJaH.

BmecTe ¢ TeM IPOKYPOPCKUY HAZ30P B IEPUOZ OT
pedopm 1864 r. 0 OKTAOPHCKOM peBosIOIMN 1917 T.
He JOCTUT MTOCTABJIEHHOM 1IeTN U HE CIIOCOOCTBOBA
BBIHECEHUIO 3aKOHHBIX CyZIeOHbBIX pertennii. PakTu-
YecKH Ha/I30p NMPOKypopa CBEJICA K POJIU KOHCY/IbTaH-
Ta M0 IOPUANYECKUM BOIIpOCcaM, P 3TOM MHEHUE
IIPOKypOpa 49acTo /1 CyZa He UMeJIO CyIleCTBEHHOIO
3HaYeHMA ",

B cymiHocTH, IpoKypaTypa napckoii Poccuu 06-
U HaZ;30p 3a UCIIOJTHEHNeM 3aKOHOB He OCyIIecT-
BJISITIA, ZIESITENTbHOCTD €€ B OCHOBHOM ObLiIa OrpaHu-
yeHa cyzebHoM chepoii.

B Kurae B 1911 r. B pesy/nbTaTe peBOJIOLUY I1aJIa
AnHactud LluH Bo mase ¢ uMneparopowm Ily U. Ku-
TaM cTaj peciyOaIuKOL, YTO ITOBIEKIO N3MEHEHHS B
CHCTEeMe OpraHOB roCyAapCcTBeHHOH BaacTu. [1aTyro
BEeTBb BJIACTHU B rOCyZapCcTBe HapaBHe C 3aKOHO/a-
TeJIbHOM, NCIIOMTHUTENBHOH, Cy/1eOHOM 1 SK3aMeHa-
ITMOHHOM (aTTecTalOHHAsI KOMUCCHS YNHOBHUKOB),
3aHAJa ccTeMa OpraHoB Ha/i3opa. JTa cucTeMa IIpo-
cymectBoBaia o 1949 r., T.e. o Hadasa rpaxk/JjaH-
CKOU BOMHEL.

Hapogueim npaBurensctBoM KHP B 1954 1. 6putn
yapex/IeHbl Ha/[I30PHBIM KOMUTET U MUHUCTEPCTBO
T10 HaZI30pY 3a cobIIroileHeM 3aKOHOB. Hes co3za-
Hus B Kutae opraHoB HapozHOM TPOKypaTypHl Obu1a
JacTU4YHO 3auMcTBoBaHa y CCCP.

CoBeTCKHI U POCCUMCKUY IIepUOZ, Pa3BUTHA IIPO-
KypaTyphl ITOAPOOHO MCCIe0BAH B POCCUICKON Ha-
Y4YHOH U y4e6GHOM uTeparype’.

¢ CM.: beccapabos B. I [JopedopMeHHas (neTposckas) npokypatypa (1772—1864 rr.) // XXypHan poccuiickoro npasa. 2002. N2 8.
7 Conosbes C. M. ctopusi Poccun ¢ ppeBHux Bpemer. M., 1993. T. 8. C. 141.
¢ YyacTue nNpokypopa B paCCMOTPEHWU MPaKAaHCKUX, apOUTPaxKHbIX U afiMUHWUCTPATUBHbIX LN : KypC Nekumnii / oTB. pea.

T. N. Otyeckas. M. : MpocnekT, 2018. C. 19.

? Mypasbes H. B. Mpokypopckuii Haf30p B ero ycTpoicTee v geatensHoct. M., 1989. C. 5.
10 YyacTue nNpokypopa B pacCMOTPEHWUM CyAaMu rPaxaaHCKmX, apbuTpaxHbix v agMUHUCTPATUBHBIX AeN : KypC fnekuui /

otB. pea. T. N. Otueckas. M. : MpocnexT, 2018. C. 19.

"' CM.: Mapkos 1. O npokypopckoM Hag3ope B rpaxaaHckux genax // XypHan Mununctepctsa toctuuun. 1864. KH. 3.
C. 516 ; OpeHes 1. 06 yyacTum npokypopckoro Hag3opa B rpaxaaHckux genax // XKypHan rpaxaaHckoro v TOprosoro
npaga. 1871. KH. 4. C. 770 ; CynebHbie yctaBbl oT 20 Hosi6ps 1864 1. ¢ pa3biiCHEHNEM UX MO peLleHUsIM KaccaLMOHHbIX
fenaptameHToB npaBuTenbcTBytowero CeHata. Cl6., 1877. C. 28 ; Bacbkosckuii E. HepocTaTkm YcTaBa rpaxaaHCcKoro
cyponpoussoacTtsa // XKypHan opuanyeckoro obuectsa. Cl6., 1895. Ku. 1. C. 29 ; TagesocsaH B. C. Mpokypopckuii
Hap3op B CCCP. M., 1956. C. 80 ; [Jobposonsckas T. H. MNoHaTne Hapg3opa 3a cynebHon fedATenbHOCTbIO CYL0B, €ro 3Ha-
ueHue Ana ynydleHns paboTel opraHoB coBeTckoro npasocyaus // Yuerbie 3anuckm BHUWC3. M., 1964. Bein. 1. C. 90 ;
Mypasbes H. B. Ykas. cou. C. 282 ; KazaHuyes C. M. Uctopus uapckon npokypaTtypbl. Cl16. : U3p-Bo CI6IY, 1993. C. 37 ;
Mpokypatypa CaHkT-lMeTepbypra : nctopudeckuii ouepk ; Ckyparos H0. HoBoe B 3akoHe o npokypatype // 3aKoHHOCTb.
1997.N2 5. C. 3 ; Cmbikanur A. OT pedopmM Ekatepusbl |l k cynebHomn pedopme 1864 r. // Poccuiickas toctuuma. 2001.
Ne 3. C. 39 ; CyxapeB A. []. YqacTue npokypopa B rpaxAaHckoM 1 apbutpa>kHoM cyfonponssoacTee: npobnembl Teopun
n npakTuku : ¢b. Hayy. Tp. M., 2001. C. 38 ; beccapabos B. I Yka3s. cou. ; Makapos H. [pokypopckuin Hag3op: NpoLusoe,
HacTosee u byayuiee // Poccuiickas toctuumsa. 2002. N2 4. C. 12 ; KopuyHosa 0. H. YuacTue npokypopa B pacCMOTpeHWM
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MpoKypopCKwil Han30p, 3alLuTa NpaB Yenoseka

KHP co3zaBanack o COBETCKON MoJeu. BiaacThb
B CTpaHe OCyIeCTBIsAeTCs BcekuTalickuM cobpaHu-
€M HapOJHBIX IIPeICTaBUTENEN, KOTOPOE ABIAETCA
BBICIIIIM OPT'aHOM T'OCyZIapCTBEHHOM BiacTH (CT. 57
Koncturyuuu KHP) ',

TToCTOSHHBIN KOMUTET BcekuTalcKoro cobpanus
HapPOAHBIX MTPE/ICTABUTENEN ABIAETCA TOCTOTHHO
JEHCTBYIOIIUM OpraHoM. VIMEHHO BBICIIIHH MTpeCTa-
BUTEJNBbHBIN OpraH rocyzapcrBeHHol Biactu B KHP
oTpe/ieiieT KOJTUYeCTBO BETBEN BIACTU B CTPaHE,
BIIpaBe CO3/laBaTh HOBBIE OPTr'aHbl TOCYIaPCTBEHHOMN
BJIACTH IIyTeM BHeceHUA u3MeHeHu B KoHCTUTYIMIO
KHP (cT. 62 Konctutyuiuu KHP).

B Kutae cerogusa coszansl BepxoBHas HapogHas
MIPOKypaTypa, MecTHble HapOAHBIE TPOKYPATYPHI,
BOEHHbBIE TTPOKYPATYPHI ¥ UHBIE CIIEI[UaTbHBIE Ha-
POZIHBIE OpraHbl HaZ[30pa 3a COOII0ZIEHUEM 3aKOH-
HOCTH'"’, OHU ABJIAETCSA YETBEPTON BETBbIO BJIACTH
B CTpaHe.

3axkoHozaTtenbcTBO KHP 0 rocyzapcrseHHOM
ycTpolicTse 6asupyerca Ha Teopuu Pycco' o Bia-
CTH HapoJa.

OcHoBHas pyHKIM Mpokyparypel KHP usioxeHa
B CT. 134 Konctutyiuu KHP. Hapoznas npokyparypa
Kuratickoit HapogHoi PecriyOiivky SBIsI€TCA TOCY-
ZlapCTBEHHBIM OPTaHOM Ha/[30pa 3a COOTIoZIeHUuEM
3aKOHHOCTH.

B cooTBeTCTBUM C 3aKOHOZAATETHCTBOM PO mpo-
KypaTypa B Poccuu He SIBJISIETCS OpraHOM deiepaib-
HOU rocyzapcTBeHHOU BiaacTu. Tak, ucxoasa us 4. 1
cT. 11 KoHctutynum PO, rocyzapcTBeHHY!O BIaCThb B
Poccutickoii Pesiepanyiv oCyIiecTBAAIOT [Ipe3uieHT
Poccutickoit Pegepanuu, PemepanbHoe CobpaHue
(Coset Degpepariun u 'ocynapcrsenHasn Jlyma), [pa-
BUTeNbCTBO Poccutickoit Penepanuu, cyzabl Poccuii-
ckoit @emeparum.

V310keHHOE CBUIETETBCTBYET O MPUHATUY Ha
KOHCTUTYIIMOHHOM yYpOBHe B Poccuu uziey MoHTe-
CKbe O pa3/ieJIeHUH BJIaCTU B rOCy/lapCTBe Ha TPU
BETBU — 3aKOHOZATETbHYIO, UCTIOTHUTENbHYIO U
cyaebHyto. OpraHbl 3aKOHOAATENTbHOM, UCIIOJTHU-
TeJIbHOH U CyZIeOHOM BIacTH CaMOCTOSTENbHBI (CT. 10
Konctutyiuu PD).

B crarbe 129 KoncTutynuu Poccuu 3akperuieHo,
yTO IpoKypaTypa Poccutickoit Pexepariviu — eguHast
deznepanpHad IeHTpaIN30BaHHAA CUCTEMA OPTaHOB,
OCYIIEeCTBJIAIOMINX HaJA30p 3a cobogeHreM KoH-
ctutyiuu Poccuiickoil ®ezpeparium, UCIoTHEHUEM
3aKOHOB, HaZI30D 3a COOII0IEHUEM MIPaB U CBOOO.
yesloBeKa U I'pakJlaHNHA, YTOJIOBHOE IIpecaeioBa-
HMe B COOTBETCTBUU CO CBOMMU IIOJTHOMOYUAMH, a
TaK)Ke BBITOMHAIONINX NHbIe QyHKIWU. [ToTHOMOYMA
1 GyHKIMH IPOKypaTypel Poccuiickoil Pezpepanuy,
ee opraHu3anua U Mopsa/oK AeaTeIbHOCTH oIpese-
naroTea GpesepasbHBIM 3aKOHOM.

VMeromasaca B I0pugUYeCcKON HayKe MO3ULIUA O
TOM, YTO MPOKypaTypa ABIAETCA YaCThIO CyAeOHON
BJIACTH', ©MeEeT CBOMX ONIOHEHTOB'®, TOCKONBKY Y
Hee HeT QYHKINY BHIHECEHU CyZeOHBIX pelleHnH,
XOTs OHa B3aVMOZIeMCTBYeT C CyZIOM.

B 3axone KHP «O rocyzapcTBeHHBIX IIDOKYpOpax»
W3JI0’KEHBI 003aHHOCTY U GYHKINY TOCYAAPCTBEH-
HOTO IIPOKypopa: OH KOHTPOJUPYET UCIIOJTHEHNE
3aKOHOB; BBICTYIIA€T rOCyZapCTBEHHBIM OOBUHU-
TejJleM OT MMEeHHU ToCyZlapCcTBa; BeZieT IpsAMOoe pac-
cjlefloBaHMe YTONOBHBIX JleJl, IPUHATHIX HapOJHOU
MIPOKYPAaTypPOU; BHIMOJHIET APYTHE 00I3aHHOCTH U
bynxuuu'’.

B cooTBercTBUU O CT. 2 KoHCcTUTYyMK PO mipu-
3HaHUe, COOMI0IeHEe U 3alllUTa IIPaB U CBOOO Ue-
JIOBEKA U I'pakZaHUHA COCTABJAIOT 00A3aHHOCTD
rocyzapcTBa. B aToii cBA3M IpaBOMEepHBIM ABJIAET-
cq BeiZiesieHue ¢ 1995 r. B @egepasbHOM 3aKOHE OT
17.01.1992 N2 2202-1 «O mpokypaType Poccutickoii
deneparuu» IaBkl 2 paszena 3 «Hazzop 3a cobitro-
JIeHUEeM TIPaB U CBOOO/] YeTOBEKA U TPaKAaHUHA».

B Konctutyunu PO nepedricieHs! mpaBa u cBo6o-
[Ibl UesioBeKa U I'pakJjaHUHa: PaBeHCTBO Bcex Mepes
3aKOHOM U CyZIOM; IPABO HA XXU3Hb; OXpaHa rocy-
ZlapCTBOM [JOCTOMHCTBA JINYHOCTH, TPaBO KaXKAOI0
Ha cBOOOZY ¥ IMYHYIO HETPUKOCHOBEHHOCTh, IIPABO
Ha HEMIPUKOCHOBEHHOCTb YaCTHOM KU3HU, TUYHYIO
U CeMeHHYIO TaliHy, 3alIUTy CBOEH YeCTH U Z06po-
r'0 UMEeHU; HeIIPUKOCHOBEHHOCTB KUJINIIA; ITPaBO
OIpeZesATh U YKAa3bIBaTh CBOIO HALIMOHAIBHYIO IIPU-
Ha/IEXXKHOCTB; IIPABO CBOOOZHOTO NepeABIKEHNUA,

CyLaMU rpaXkAaHCKUX, a4MUHUCTPATUBHBIX U apbuTpaxHbix Aen // AkTyanbHble npobaeMbl MpoKypopCKon AesTeNbHOCTY :
Kypc nekumit / nog pen. 0. C. Kanunyc ; Akagemus FeHepanbHoi npokypatypbl Poccuitckoit ®epepauun. M. : Mpocnexr,
2016. C. 112 ; Boictynnexue leHepanbHoro npokypopa PO H0. . Yaliku Ha paclumMpeHHOM 3acefaHun B [eHepanbHoM
npokypatype P®, nocesaueHHoM 295-neTuio obpaszoBaHuns opraHos npokypatypsl // BecTHuk Akagemun MeHepanbHoi
npokypatypbl P®. 2017. N2 1 (57). C. 7 ; Orveckas T. ., BonogunHa [. B., Otdeckuii V. E. Teopus v npakTuka y4acTus npo-
Kypopa B pacCMOTPEHUU CYAaMU rpaxAaHCKUX, aflMUHUCTPATUBHLIX M apbuTpaxHbix gen : yuebHoe nocobue / oTe. pes.
T. W. Otyeckas. M. : MpocnexT, 2018. 224 c. ; Oryeckas T. M., BoeroguHa T. [. [pokypopckuin Haa3op 3a cobnogeHnem
npas n ceobopf YenoBeka n rpaxgaaHunHa : ydyebHoe nocobue. M. : MpocnekT, 2020. 186 c.

12 KopeiwHukosa H. P. Ykas. cou. C. 205.

revised_2018_russian/.

® KoHctutyuyua KHP (8 pepakuumn 2018 r.) Ct. 134 // URL: https://chinalaw.center/constitutional_law/china_constitution_

“ Pycco XK.-)K. 06 obuiecteeHHoM porosope. TpaktaTsl / nep. . M. : KanoH-npecc ; Kyukoso none, 1998. 416 c.
'S Eprawes E. P. Mpokypopckuit Hap3op B Poccuiickoin @efepauun : yuebHuk ana 6akanaspos. M. : KOpainr, 2014. 392 c.

¢ AakbsH C. A. KoHCTUTyUMOHHOE npaBo Poccun. YuebHebiit kypc : yuebHoe nocobue : B 2 T. 5-e u3g., nepepab. n gon. M. :

HopmMa ; MHdpa-M, 2017.T. 1. 719 c.; T.2. 749 c. ; KopewwHukosa H. P. Ykas. cou. C. 203—208.

7 3akoH KHP «O0 rocynapctaeHHbix npokypopax» // URL: http://russian.china.org.cn/links/txt/2007-09/25/content_8946155.htm.
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BbIOOpa MecTa IpeOBIBaHUSA U JKUTEIBCTBA; CBOOOAA
MBIC/T U CJIOBA; IPABO Ha TP/ ¥ Ha OTABIX; 3allU-
Ta roCyZlapCcTBOM MaTepPUHCTBA U JETCTBA, CEMbU;
IIpaBO Ha >KWIHIIE; IPAaBO Ha OXPaHY 30POBbs U
MeAUITMHCKYIO TIOMOIIlb; IPaBOo Ha 6JIaroIPUATHYIO
OKPY’KaIoIIylo CpeAly; MpaBo Ha 06pa3oBaHUe.

B ctaTbe 46 Koncturynuu PO rapantupyeTcs cy-
ZeOHas 3anIuTa MpaB ¥ CBOOO KaXKJOMY.

AKTOM, peryIupyouM 3aliuTy TPYAOBbIX IIPaB
rpaXkZiaH, IBJIIeTCS TpUKa3 [eHepaIbHOM MPOKypa-
Typsl PO or 15.03.2019 N2 196 «O6 opraHu3anuu
MIPOKYPOPCKOTO Ha/[30pa 3a COOMI0OIEHUEM TPYIOBBIX
mpas rpaxkzad». CoriacHO JaHHOMY IIpUKa3y Bce
MpoKypopkl Poccutickoit @efepaliu 06513aHbI IIPU-
HUMAaTh JJOTIOJTHUTEIbHBIE MePhI K OCYII[eCTBIEHUIO
Haz130pa 3a cOOJII0ZIeHNEM TPYZOBOTO 3aKOHOATEIb-
cTBa: cobupaTh 1 060011aTh HGOPMAITHIO O COCTO-
STHUY 3aKOHHOCTHU B chpepe TPYAOBHIX OTHOIIEHUH;
BBISIBJIATH OPTaHU3AIUI0 UHANBUYaTbHBIX TIPEJ-
MIpUHUMAaTeeH, KOTOPhIE YKIOHAIOTCSI 0POPMIIATH
TPYZOBBIE OTHOIIEHWUS ¢ pAGOTHUKAMU U T.JI.

Pabota npokypopoB P® B 3ToM HanpasIeHUH J0-
cTaTOYHO 3P PEeKTUBHA, TOCKOIBKY TOJIBKO 3a 2019 T.
10 BOIIPOCaM OIUIATHI TPy/a MTPOKypOpaMu 1o Bcel
CTpaHe BBIABJIEHO 377 667 HapyllleHUl 3aKOHOB; B
CyZIbl B 3aIIUTY HAPYIIEHHBIX IIPaB IPaK/JaH HaIIpaB-
sneHo 195 372 ucka Ha cymmy 71 122 078 pyb6uiei;
cyZaMu yzoBaeTBopeHo 181 798 nckoB Ha cymmy
6 443 911 py6neii'®.

CepbesHas paboTa IPOBOAUTCS IPOKypopamu PO
TI0 VICTIOJTHEHHIO 3aKOHO/IATEIbCTBA 00 OXpaHe XKU3-
HH, 3J0POBbsI, 3aIIUTE CEMbU, MAaTEPUHCTBA, OTIIOB-
CcTBa U AeTcTBa. [Ipu 3TOM BBIABIEHO CBBILIe 350
THICSY HapyIIEHUH 3aKOHOB B YKa3aHHOU cdepe:
npuHeceHo 14 823 npoTecTa; B CyZAbl HAIIPABJICHO
41 464 ucka Ha cymmy 1 033 875 pybieii; u3 HUX
YAOBJIETBOPEHO CBhINIE 38 THICAY UCKOB Ha CYMMY
cBbie 581 Tricaum py6iein”.

B coorBeTcTBUM C T1aBoi II Korncruryiumn KHP
rpaxzane KHP umetoT mpaBo: u36upaTh v OBITH 13-
OpaHHBIMH; Ha CBOOOLY TUYHOCTH; HEIIPUKOCHOBEH-
HOCTb KWIHIIA; Ha TPYZ U 003aHHOCTh TPYAUTHCS;
Ha OT/[bIX, MaTepUalbHOE ObecreyeHre, B CIydae
60JIe3HU WU TTOTEPHU TPYAOCIIOCOOHOCTH; Ha 06pa-
30BaHME U 00SI3aHHOCTh YUUTHCS; TOZ OXPAHOU ro-
cyZlapcTBa HaXoAATCsA: 6paK, ceMbsi, MATEPUHCTBO U
MIaZieH49ecTBO™.

B Kutae ¢ 2009 r. 6pU1M peain3oBaHbl IBE MPO-
rpaMMBI IeUCTBUH B chepe MpaB YesoBeKa, MHOTO
cZienaHo 71 obecTiedyeHrsI OCYIIeCTBIEHHS STHX IIPaB
B peasibHOM >Ku3HU. C 3TOMU I1e/IbI0 ITPOBEAEHbBI SKOHO-
MHUYECKHUE, COTTMATbHbIE U KyIBTyPHbIE IPOTPAMMEBI,

B KOTOPBIX KOHEYHBIM PE3YJIbTaTOM BHU/IETIOCH TIOBHI-
IIIeHUe YPOBHS KayeCcTBa JKU3HU Hapoja, TapaHTUPO-
BaHUsA TPAXKAAHCKUX U MTOJUTUYECKUX TIPAB.

[To MHEHUIO Pa3pabOTYMKOB U UCTIOTHUTEEH
3THUX IIPOTPAMM, COIMATUCTUYECKOE ZIEI0 3alUTHI
MIpaB YeJIOBeKa C KUTAaUCKOU crielnOUKON «ITOAH-
JIOCh Ha HOBYIO CTYTIEHb»",

Bo ucnonnenue nonoxxenuit Koncrurynuu 8 KHP
29.09.2016 T'occoBetom KHP 6bu1a nipunsTa 'ocy-
ZlapCTBEHHAs IIpoTrpaMMa JIecTBUU B chepe mpaB
YyesloBeKa A1 mocTpoeHus B Kurae cpefiHe3aKUTOY-
HOT0 001IeCTBa, CTAOMIBHOTO Pa3BUTHS CPepHI IIpaB
YyesloBeKa, pacCuuTaHHasa Ha nepuog fo 2020 r. B Helt
OTMEYEHO, YTO B KAUYeCTBE PYKOBOASIIIEH AU IPU
peanm3aluy IporpaMMBbl AecTBUl B chepe mmpaB
YeJIoBeKa MPUHITUT PA3BUTHUA YeIOBEKA Ha3BaH «I[eH-
TpaJIbHBIM 3BEHOM»; Ha IIEPBOE MECTO MTOCTABJIEHBI
obecrievyeHue paB HAPOZA Ha CYIeCTBOBAaHUE U Pa3-
BUTHE; 3aIIUTA COIUATBHOU CIIPaBeTUBOCTH.

B cooTBeTCTBUU C Ha3BaHHOU MPOrpaMMOM
NeVCTBUU MpeAyCMOTPEHBI CIeAyIoIe MePhl B
9KOHOMUKE: BHEZIPEHUE PEXUMa TTOCTOTHHOM MPO-
dbeccroHaNbHOU MOATOTOBKHU TPYASAIIUXCS; AOJTO-
CPOYHBIM MeXaHU3M obecreyeHus: 6e30IacHOCTHU
Ha TIPOU3BO/ICTBE; yCIIeHHe PabOThI MO JIeUeHUTO
nmpodeccuoHaIbHBIX 3a00/IeBaHUI; COZlefiCTBUE
TPYZOYCTPOMCTBY BITyCKHUKOB BY30B, OPUEHTHPO-
BaHME UX B IPEANPUHUMATETLCTBO; 03[0POBJIEHNE
MeXaHU3Ma PeTry/ISIPHOTO YBETUYEHUs 3apab0THOHN
IJIaThI ¥ 0OecrieyeHus ee CBOEBPEMEHHOU BHITLIA-
THI; YCHWIeHHE MPOGUIAKTUKY U KOHTPOJIUPOBAHUS
MMPOU3BO/ICTBEHHBIX aBapUii, ieueHre nMpodeccro-
HaJIbHBIX 6OJIE3HEN.

Jlns peanm3aiivul 3TUX Mep KOHTPOJIUPYIOIIUM U
Haza30pHBIM opra"HaMm KHP nipeznoxeHo coBeplleH-
CTBOBATb CUCTEMY HAZI30pa M 3aKOHA UCIIOJTHEHVS B
chepe obecrieuenus Tpyga’.

B cdepe obecredueHrss 6a3UCHOTO JKU3HEHHOT'O
YPOBHS OIpe/ieIeHbl TAaKWe MEPHI, KaK 0becreyeHue
HaceJIeHUsT OCHOBHBIM KUJIbeM, BOZIOH, 6€30TacHbI-
MM TIPOAYKTAMH MUTAHUSA U YAOOHBIM TPAHCIIOPTOM;
rapaHTU{ CUHXPOHHOTO POCTa I0XOI0B FOPOJICKOTO
U CEJIbCKOTO HaceJleHUs; u3baBieHue oT 0eJHOCTH
3a CYeT TPYAOYCTPONCTBA TPak/iaH B IPYTHUX MECTAX;
nepeceyieHue TpakaH U3 PAaHOHOB C TSKEJTBIMU MTPHU-
POMHBIMHU YCJIOBUAMU B ZIPYTHUE MECTA; OXBAT COIIH-
aJIbHBIM 00€ecIieYeHUeM JIUII, TOJTHOCThIO WIN YacTUY-
HO JIUIIUBIIUXCS TPYAOCIOCOOHOCTH; TIEPECTPOMKA
UMEIOIUXCA BETXUX JOMOB B TOPOZCKUX U TIOCEJT-
KOBBIX TPyIo6ax, peaju3alys OTBETCTBEHHOCTH
B cooTBeTcTBUM ¢ 3akoHOM KHP «O 6e3omacHoCTH
MIPOZYKTOB MTUTAHUSA B TIOIBEZIOMCTBEHHBIX PaliOHAX»,

18 CTaTMcTUYeCcKMe AaHHble 06 OCHOBHbIX MOKa3aTeNsax 4eATeNbHOCTU OpraHoB NpokypaTypsbl Poccuiickoit Pepepauun 3a
aHBapb — Aekabpb 2019 roga // URL: https://genproc.gov.ru/ stat/ (nata o6paweHna: 09.03.2021).

9 Otyeckas T. M., BoesoguHa T. I. Ykas. coy. C. 40.
20 Konctutyumus KHP (8 pen. 2018 r.).

2! TocypapcTBeHHas nporpaMma genctenin B cdhepe npas venoseka (2016—2020 rr.) // URL: http://russian.news.cn/

importnews/2016-09/29/c_135723004.htm.

22 TocypapcTBeHHas nporpaMMa AencTeuii B chepe npas Yenoseka (2016—2020 rr.).
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cozzraHue MpodecCHOHANTBHBIX KOHTPOJIEPOB I10 Kave-
CTBY IPOAYKTOB MIUTAHWUS; YIyJIIEHUE TPAHCIIOPTHBIX
YCIOBUH AJIs1 TOPOZCKOT'O U CETbCKOT'O HaCeJeHUA
TIOCPEICTBOM CTPOUTENBCTBA I'OCYAAPCTBEHHBIX CKO-
POCTHBIX IIIOCCEMHBIX MarucTpaseii; B ye3ZIHbIX TOPO-
Zfax — zpopor 11 1 BelllIe K1acca, B BOJIOCTAX, ITOCETKaX
U cesiax 0POoT C KeCTKUM ITOKPBITUEM.

[TporpamMMa Takxe COAEPKUT pa3BEPHYTHIH Tie-
pedeHb MepOoInpusATUi o peanusaiuu B KHP mpaBa
Ha colfrajbHOe obecreyeHre, HA UMYIIECTBO, Ha
¢dusMUecKoe 3710poBbe, 00pa30BaHMUe, IpaBa Ha OKPY-
JKAIOIIyIo Cpezy.

[Tpu peanusanyu npaBa Ha OKPYKaIOILIyI0 Cpesy
UHTEPECHBIM /IJIS IPOKYPOPCKOM IpaKTUKU B Poccun
BUJWTCA TIPEIBSABIEHUE B Cy/ 00IIeCTBEHHO MOTE3HO-
T'0 KCKa IO BOIIPOCAaM OKpPY:KaloIlleli cpe/ibl, a TAKKe
dopMUpOBaHUE CIIHMCKA 3aTPSI3HUTENEH, KOTOPBIX
cyleZlyeT KOHTPOJIMUPOBATh B IPUOPUTETHOM MOPSIKE
B b6acceliHe ceMU peK.

YuuThIBasi, 4TO UCIOTHEHHE 3aKOHOJATETBCTBA 00
OXpaHe OKPY»Kalolllel cpeZibl aKTyalIbHO Kak /1 Poc-
cuy, Tak u Anda Kuras, 3aciykrBaeT BHUMaHUA T0JIO-
JKUTETBHBIN ONBIT KuTast o GopMUPOBaHUIO CITHCKA
3arpsA3HUTENEeN TOYBHL, TAXOTHBIX 3€MeNhb OTTaCHbI-
MM OTXOZ[aMU, TOKCHYECKY U XUMUYECKU BPEIHBIMU
BellleCTBaMU OT BHITUIABKU TSKEJIBIX METAJLIOB; IO
YCKOPEHUIO OTIpe/ieIeHUsA «KPAaCHOMN YepThl» B 0Xpa-
He 5KO0JIOTUYECKOU cpesibl; 0 BHEAPEHUIO pexxruMa
«CTIMCKa UCKJIIOYeHUM» JI OCTYIIa IIPOU3BO/JCTB B
BeZyIIMe dKOJoTnYecKre GyHKIIMOHATbHBIE PAHOHBHI.

AKTyabHBIM 711 060MX TOCYyJapCTB Ha OIKaii-
IITe TO/ABI MOTYT OBITh COBEPIIIEHCTBOBAHUE MIPO-
Lelypbl 3aKOHOUCIIOJHEHUA 10 PacCIeOBaHUIO U
HaKa3aHUIO COTPYAHUKOB I'OCyZJapCTBEHHBIX YUPeXK-
ZleHU, COBEPIIUBIINX C HCIIOJb30BaHUEM CBOETO
CITy>keOHOTO TIOJIO’KEHUST HE3aKOHHOE 3a/iepiKaHue
rpakZiaH WIU pyTUe MpecTyIUIeHUs, TocATatoue
Ha [TpaBa JIUYHOCTH, a TaK)Ke perlaMeHTallys yIIpaB-
JIEHUA U KOHTPOJIA 3a IPUHYAUTENbHBIM JIeueHueM
ZUISI TApAHTUH TIPAB JIUII, TTOABEPTTIUXCA TPUHYIH-
TeJIbHOMY JIeUeHUIO.

[Tporpamma getictBuii B KHP B 2020 . 3aK0H-
yua peanusaiuio. OmbIT 3TOro rocylapcTBa 1o oT-
JeJTbHBIM BOTIPOCaM CTPAaTEeTUy U Pa3BUTHUSA 3aLUTHI
mpaB ¥ cBOOO/] YesI0BEKA MOXKET ObITh 3aUMCTBOBAH
B Poccutickoit ®enepanuu.

[TpunaTeie B KHP B 1995 r. «3aK0H 0 IPOKypopax»
U «3aKOH O CyZlax» U U3JI0KEHHbIE B HUX HOPMBI, X
TpUMeHeHYe TIOBBICHIN YPOBEHb pabOTHI CYZI0B U
MIPOKYPOPOB TI0 UCIIOTHEHUIO 3aKOHOIATENbCTBA.

HampuMmep, BCTYyIUBIIHUH B CHUTy ATMUHUCTPATUB-
Ho-TIpolleccyanbHbIN kofekc KHP mo3BosseT noga-
BaTh B Cy/ UICKU 00 00’KaJIOBaHUU JAE€HCTBUH aJMU-
HUCTPATHUBHBIX OPTraHOB WU aIMUHUCTPATUBHBIX

PabOTHUKOB, KOTOPBIMY OBUT TPUYUHEH TPakJaHaM
yiep6, mosToMy B KuTae rpakjaHe Ha3bIBalOT 3TOT
Kozekc 3aK0HOM, AQFOIIVIM JTFOJSIM TIPABO «}KaJI0BATh-
¢ Ha HA4aJabCTBO»>,

B KHP ¢ 1994 r. npruMeHAITCA HOPMBI 3aKOHa
«Q rocyjapcTBEHHOM BO3MEIEHUW», B COOTBETCTBUU
C KOTOpPBIMU Tpak/ilaHe HaZleJieHbl IPaBOM Ha rocy-
ZapCTBEHHOE BO3MelleHe yiepba, IPUINHEHHOTO
roCyapCTBEHHBIMU YUPEXKAEHUAMU WIN UX PabOT-
HUKaMU UX 3aKOHHBIX [IPaB U NHTEpPecoB>,

IOpugnueckasn Hayka Kurad yzaenser cepbe3Hoe
BHUMAaHME TEOPETUIECKUM HCCIeIOBAHUAM IIPaB
yejoBeKa. B cTpaHe cyllecTByeT MHOXECTBO yue-
HBIX, CIIEIIMA/IMCTOB Pa3HbIX HAllpaBIeHUM B By3ax
u HUW, a Takke CO3[aHHBIX IIEHTPOB 10 U3yYEHUIO
1paB YejioBeKa.

B aTo11 cBsi3u 3a nocyiennue 20 JIeT B CTpaHe Mpo-
BeZleHbl MHOTOYMC/IEHHBIE CUMIIO3UyMbI, BEOMHAPHI
U KOH(pepeHIIUU 06IerocyjapcTBEHHOT0 3HAUeH S,
MMOCBAII[eHHbIE TEOPETUUECKUM UCCIEeIOBAHUAM B
yKa3aHHBIX chepax.

KuTaiickoe mpaBUTeNbCTBO OKAa3bIBAET MaTepU-
AJIbHYIO TIOAZIEPXKKY UCCIEA0BAHUAM B IAHHOM 00J1a-
ctu. B ctpane yupexaen Kuratickuii poH/ U3ydeHus
TpaB YejioBeKa.

B nHacTosmee Bpemsa B Poccuiickoit @enepariuu
uzeT npoiiecc GOpMUPOBAHUA HOBOTO U MOJIEPHU-
3amus CyneCcTBYIONEro MexaHu3Ma obecreyeHus
TIpaB U CBOOOZ YesoOBeKA U IpaKAaHuHa. [IpoBOAATCA
BCECTOPOHHUE HMCCIEJOBAHUSA B 9TOU 00/1aCTHU.

[TpobeMa 3amuTh IpaB U cBOOO YeTOBeKa U
rpa’kZlaHrHa B 00IeCcTBe ObLJIa U OCTAeTCsI OHOM
U3 IIPUOPUTETHHIX B HAyYHOU cpefie. OTAeIbHBIM
acrmeKTaM yKa3aHHOU TeMbl MMOCBAIIEHH pabo-
oI C. A. ABakbsiHa, C. C. AnekceeBa, M. B. barnas,
H. C. bongaps, H. B. Butpyka, /I. 3. MapueHKo,
H. Y. Maty3oBa, JI. X. Munrasoga, I1. E. Heabaiino,
B. A. TTaTtonuua, ©. M. PyauHckoro, B. H. Ckob6eJ-
kuHa, A. B. CtpemoyxoBa, /. M. Yeuora, B. C. D6-
3eeBa U JIp.

B nHacTosmee Bpemsa B Poccuiickoit @enepariuu
CJIOJKMJIOCh HOBOE HaIpaBJIEHUE UCCIeIOBAHUH 110
rpaBaM 4yejioBeKa, KOTOpoe KacaeTcs IpobieM 13-
V4eHUs OTAEebHBIX BUZOB AeATebHOCTU OPTaHOB
roCyZlapCTBEHHOM BJacTU B chepe 3alTUTHI IIPaB U
CBOOOJ, IMYHOCTH.

[TpeacTaBieHHBIN aBTOPOM aHaIU3 3aIIUTHI IIPaB
¥ cBOOO/ YesloBeKa U rpaskZlaHnHa B Poccuiicko
degepanuu u Kutatickoit HapozaHott Pecriybirke
TI03BOJISIET BRIPA3UTh HAZIEXK /Ty HAa BO3MOXKHOCTD B3a-
MMHOTI'0 HCIIOJIb30BaHMS MOJIOKUTENIBHOI'O OIIbITA B
Poccuu u Kutae, ¢ TeM YTOOBI 06€CITeYUTh peaTbHYTO
3alUTY IIPaB ¥ cBOOOJ YeoBeKa U TpakZlaHUHA B
KaXX/IOM ToCyZlapCTBe.

% URL: http://stpetersburg.china-consulate.org/rus/zt/rqwt/t175676.htm.
% URL: http://stpetersburg.china-consulate.org/rus/zt/rqwt/t175676.htm.
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Annomauus. 3adaua 1106020 zocydapcmea — co30ams makyio cucmemy 20cy0apcmeeHHbIX 0P2aHos,
Komopas cmoxcem Haubosee 3hHekmueHo GyHKUUOHUPOBAMD 8 UeASX YNOPAdoUeHUs 00ujecmaeH-
HbLX OMHOWeHUTl U NPUBHAHUS Uesl08eKd, e20 Npas u c80600 evicutell yeHHocmbio. Takas 3adaua
no CuIam moJibko NPABUIbHO 8bICMPOEHHOU 20CY0aPCMBEHHOLL cucmeMe NPAB8OOXPAHUMENbHBLX
opzanos. CpasHUMeNbHbLI AHAU3 OP2AHU3ALUU 0esIMeJILHOCMU NPABOOXPAHUMENIbHBLX 0P2AHO8
Poccuu u Kumas nosgosisiem paccmompems 80npochbl UOeHMUUHOCMU NPAB0OXPAHUMEbHBIX 0P2AHO8
U 3aUMCMB08aAHUS MeAHCIYHAPOOHO20 ONbima O 3hekmueHOll Op2aHU3AYUU NPABOOXPAHUMETb-
Holl desitmeibHOCML.

Knroueswte cnosa: Koncmumyuus Poccutickotli Pedepayuu, npasosas cucmema, npagooxpaHu-
meJibHble 0P2AHbL, NPABOOXPAHUMeNbHAS desimebHocmb, Kumaiickas Hapoonas Pecnybauka,
Poccutickas @edepayusi.

Abstract. THE task of any state is to create a system of state bodies that will be able to function most
effectively in order to streamline public relations and recognize a person, his rights and freedoms as
the highest value. Such a task is only possible for a properly structured state system of law enforcement
agencies. A comparative analysis of the organization of the activities of law enforcement agencies in
Russia and China allows us to consider the issues of the identity of law enforcement agencies and the
borrowing of international experience in the effective organization of law enforcement activities.
Keywords : the Constitution of the Russian Federation, the legal system, law enforcement agencies, law
enforcement activities, the People’s Republic of China, the Russian Federation.

B COBpEeMEHHOU I0PUANYIECKOU JTUTEpATyPE T0-
HSTHE «[IPAaBOOXPAHUTENbHbIE OPTaHbl» SBJIS-
eTcs MoJieMUIHBIM. OTeYeCcTBEHHbBIE CIIEI[UATU-
cthl B. I1. Boxbes, b. f. l'aBpuios, A. B. EHjionbLeBa,
O. [I. XXyx, B. H. Vcaenko, C. JI. JloHs, FO. A. JIax0B,
W. 1. Celpopyk, P. B. [llaruesa u apyrue, 3aHuMaro-
Iecs 3TOM TeMaTUKOM, B CBOMX TPyZAax 000CHOBEI-
BAIOT PA3JIMYHBIE TI0 CBOEMY COZIEPXKAHUIO JIOKTPU-
HaJIbHBIE MTOAX0Abl. OTYACTU 3TO BBI3BAHO TEM, YTO,
C OTHOY CTOPOHBI, YKa3aHHOE sIBJieHHEe 0O0'bEKTUBHO
CYIIECTBYET, UCTIOJIb3YETCSA B IOPUANYIECKOM TTPaK-

Tuke. OfIHaKoO, C [PYroil CTOPOHBI, IMEeTCs IIpaBo-
BasA Heollpe/leJIeHHOCTb B OTHOIIEHUHU COZep KaHUA
[IPaBOOXPAHUTENBHBIX OPTraHOB (KaKue WHCTUTYTHI K
HUM cJIe/lyeT WIH He cielyeT OTHOCUTD). B oTpacie-
BOM /IeHiCTBYIOIIeM 3aKOHOATelbCTBE 3TOT BOIIPOC
TaKXXe He yperyJIupoBaH.

He ymy6J1s15ich B yKa3aHHBIN BOIIPOC, OTIPEIETUM-
€51, 9TO TI0/] IPABOOXPAHUTENBHBIMU OpraHaMu Gyziem
[IOHMMAaTb CO37laHHBIE TOCYAAPCTBOM CTPYKTYpPHI, Ha-
Jile/leHHbIe CTellMaJbHOM KOMIIeTeHIIe, OCHOBHBIMU
3a/laqaMU KOTOPBIX ABJIAIOTCA OXpaHa 3aKOHHOCTH
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Y IPaBOMNOPSZIKA, 3al[UTa [IpaB U CBOOOZ YeI0OBEKa,
6ophbba ¢ MpaBOHAPYIIEHUAMU U UX IPeAyIpeKIe-
HHe. B 1aHHO¥ paboTe MpoBeleM CPaBHUTENbHBIN
aHaJU3 OpraHu3alnu JeaTeJlbHOCTH TPaBOOXpaHU-
TeJIbHBIX OPTAaHOB ZIBYX CTPaH Ha mpuMepe Poccuu
u Kuras.

Vicxozs n3 yHUGUIIMPOBAHHOTO MOHATHSA «ITpa-
BOOXPaHUTE/bHbIE OPTaHbl», MOXHO YCJIOBHO pa3-
JleJIUTh IPaBOOXpaHUTEIbHbIE OPTaHbl HA rocyAap-
CTBEHHBIE U HETOCYIapCTBEHHBIE INOO0 KiaccuduIy-
pOBaTh UX 110 BUJlaM ITPaBOOXPAHUTETHHBIX OPTraHOB:
OpraHbI IpeAyIpexXIeHu s, BbIABIEHUS 1 pacciaesio-
BaHWs IPaBOHAPYIIEHWH U TIPECTYIUIEHUH; OPTaHbl
0 OKA3aHUIO IOPUIUIECKOH TOMOIIIY; OPTaHbI 0bec-
revYeHus COOTIOZIeHHsI 3aKOHHOCTH, TTPaBOTIOPSIKA U
6e30ITacHOCTH.

Vicxozsa u3 BelllIeyKa3aHHOIO moAxoza B Poccuii-
ckoit Pesepaliuyl K MpaBOOXPaHUTENbHBIM OpraHaM
OTHOCAT MUHUCTEPCTBO BHYTpeHHUX Jen PO; Cien-
CTBEHHBIN KOMUTET PD; DesepanbHyto CyKOy 6e3-
onacHocTH Poccutickoit Pepepaniny; MUHUCTEPCTBO
10 Ype3BbIYaliHbIM cuTyarusam PO; GegepanbHyro
CIIyK0y TI0 KOHTPOJIIO 32 060POTOM HAPKOTHUKOB;
OpraHbl HAJIOTOBOM CITy»K0bI Poccuu; @enepaibHyIO
TaMOXXeHHYIO CTyK0y; HOTapuar; aflBoKaTypy; Mu-
HUCTepCTBO focTuiny PO; OezepanbHyto CIy:x0y rc-
MTOJTHEHUS HakazaHuii; PegepanbHyto cryx0y cyaeo-
HBIX IPHUCTABOB, a TAK)KE Cy/bI OOIIEH IOPUCAUKITUH,
apbuTpakHbie CyZAbl U KOHCTUTYITUOHHBIE (YCTaB-
HbIE) Cy/Ibl; CUCTEMY OPTaHOB MPOKypaTyphl PO.

Takas knaccudpuKanysa MoXKeT ObITh IPUMEHEHA U
1t Kuratickort HapogHoii Peciry6muku. ViceienoBa-
HYe HaYHEM C XapaKTEPUCTUKY ITPABOBOU CHCTEMBIL.

KuTaii saBisieTcss ofHUM U3 KPYITHEHINX U Hau-
60JIee yCIIeNTHO pa3BUBAIOLINXCS TOCYAaPCTB MUPA
c HaceneHneM bGosee 1,5 Muipg yenoBek. B TeueHune
psZia IleT ypoBeHb IPeCTYIHOCTU B CTPAHE 10 MeX-
[AYHAPOAHBIM CTAaHZAPTAM OCTAETCH JOCTATOYHO HU3-
KHM, a TOUHee, 10 cocTosiHMIO Ha 2019 r. 3aHUMaeT
81-e MecTO B peTHHTe CAMBIX O€30IIacHBIX CTPaH,
a KuTalcKue ropojia SBISI0TCA OAHUMHU U3 CaMbIX
6e30TacHBIX B MUPE, YTO MOXKHO CYUTATh ITOKa3aTe-
sieM 3pPEeKTUBHOCTU NTPABOBOI CUCTEMBI M PAOOTHI
MIPaBOOXPAHUTENBHBIX OPTaHOB (32 UCKJIIOUeHUEM
YPOBHS KOPPYIIINY, 3/1eCh CUTyallua AuaMeTPaabHO
[IPOTHUBOIIONOXHA) .

Kak oTmeyvaeT B cBoeli paboTe Pene JlaBu/, «Tpa-
OUIIMOHHAA A1 KuTtas KOHIEMIHUS 00IeCTBEHHOTO
CTposi, pa3BuBaBIIascs A0 XIX Beka BHe KaKOT0-THO0
WHOCTPAHHOT'O BAUSAHUSA, TOJHOCTHIO OTINYAETCSA OT
3anaaHoM KoHennuu (rocoAcTBo Uaeu “obliecTsa
6e3 mpaBa”). [Tocse MpoOBO3IAIIEeHUA PECITYOIUKU
BeJIach peZlaKIIMOHHAasA paboTa 110 CO3/JaHUI0 KOJIEK-
coB. BHellTHe, BO BCAKOM CJIydae, KUTalCKoe MPaBo

€BPOIIeN3NPOBAJIOCh U BOIIIO, KaK 3TO [I0JIaraloT
MHOTHME U3yJaBIINe ero, B CEMbIO IIPABOBBIX CUCTEM,
OCHOBaHHBIX HA PUMCKOM TIpaBe»’.

I[Tpy 5TOM IIPOJOJIKAIH CYIIECTBOBATD TPAJUIIU-
OHHBbIE TIOHATUA U, 32 HEMHOTUMY UCKJIIOUYEHUSIMH,
MMEHHO OHU ITpeobiajjany B peaalbHOI e iCTBUTE b
HocTu. KozleKkchl 1 3aKOHBI IPUMeHAINCh B KuTae
TOJIBKO B TOU Mepe, B KAKOH OHU OTBeYasIl HapOLHO-
MY YYBCTBY CIIPABEAJIMBOCTU U TIPYIMYUSIM.

ViccnenoBarenb OTMeYaeT, 9YTO OpraHudecKue 3a-
KOHHI 1949 1., KOTOpHIE IIpeAyCcCMaTpUBaIu BOCCO3-
JlaHVe TIPABOBOU CHCTEMBI, UCXOZAWIN U3 COBETCKOM
Mozeny, OBUTM U3/IaHbI KPYITHBIE 3aKOHBL: O Opake,
npodcorozax, 06 arpapHoii pepopme, o cyaebHOMI
opraHu3anyu u Ap. beuta co3mana KoaubUKaIoH-
Hasi KOMHUCCHsI, KOTOpas MPUCTYIIIIA K TIOATOTOBKE
KOZIEKCOB®,

C TpyZOM IPOUCXOJWIIO CO3ZIaHKEe TTPOKYPaTYPHI;
OTCYTCTBOBAJIO OTpacjieBoe 3aKOHO/IaTeNbCTBO, 3a/ia-
YU U LIeJI1 IPOKYPOPCKOH ZeATeThbHOCTH OCTaBAJINCh
HesiCHBI. [IpUHIINUI 3aKOHHOCTH OBUT TOZIBEPTHYT Ha-
magxkaM. KpUTUKOBaIKMCh OT/IeIeHNe ITpaBa OT IOJIH-
THKH, HE3aBUCUMOCTb CyJieH, IopuAndecKuil popma-
JIV3M ¥ IpyTHe TIPUHITUIIBL. B Ieproz «KyJIbTypHOR
PEBOJTIOLINY» UHCTUTYT IIPOKYPaTypPHI ObUT pa3pylleH,
ero GyHKITUY BBIIOJIHSIM OpraHbl 00IeCTBEHHOMN
Ge3omacHoCTH".

Takum o6pasom, mpaBoBas cucreMa Kuras npez-
cTaBisieT cOO0H YHHUKANIbHOE IIPAaBOBOE ABJIEHUE,
BKJIFOYatoliee B cebs1 KOHPYIIMaHCKUE TeHHOCTH,
HOPMBI TPAJMIIMOHHOTO (IPEBHEKUTAICKOr0) TIpaBa,
XapaKTepHBIe YePTHI ITpaBa CTPaH COI[UATHCTHYE-
CKOU CUCTEMBI, a TAK)Ke MIPUHITUIIEI 1 HOPMEI COBPe-
MEHHOT'O MeXAYHAapOJHOTO IpaBa.

I[To cocTtoanuto Ha 2021 r. IpaBOOXpaHUTE/IbHAA
cuctema KHP cocTouT 13: opraHoB IIOIULIAY, IPO-
KypaTyphl, CJIe/ICTBUSA, aIBOKATYPHI, CUCTEMBI CyZe6-
HOT'0 ¥ aIMUHUCTPATUBHO-TIPABOBOTO YIIPaBIeHUA,
MTeHUTEeHIIMapHOMN CUCTEMBI.

B 1995 u 2001 rr. 66UTH IPUHATHL 3aKOHEI O Cy-
[BSX U O TIPOKYPOPAX, YCTAHOBUBIITME BBICOKHE TPE-
60BaHUA K 9TUM pabOTHHUKAM ITPaBOOXPAHUTENbHBIX
OpraHOB M 0OecreYrBaBIINeE 3aNIUTY UX IIPABOBOT0O
cTaTyca AeCTBYIOUMM 3aKOHOAATETbCTBOM.

Ocobennoctu [TpokypaTypsl KHP 06ycioBieHb!
0611IecTBEHHBIM cTpoeM. OpraHsl MPOKYPaTyphI B
TepBble r'oZibl Ha3bIBAJIUCh yIIPaBJIeHUAMU HapOJ-
HOW IPOKYpaTyphI U, B OTIMYHE OT Cy/IOB, HE UMETH
CBOUX TIPEAIECTBEHHUKOB.

B okTs6pe 1949 1. 6bLT BiepBble Ha3HaveH [e-
HEPaJIbHBIN MTPOKYPOP U OOBSIBIEHO O CO3/IaHUU
BepxoBHOI HapoZHON MPOKYpaTypPHI C CO3JZaHUEM
MECTHBIX YIIPaBJIeHUH HaPOAHBIX TPOKYPATypP pa3-
JINYHBIX CTYIIEHEN.

' URL: https://globus.world/blog/bezopasno-Lli-v-kitae (nata obpauieHnsa: 07.03.2021).
2 [laug P. OcHOBHble NpaBoBble CUCTEMbI COBPEMEHHOCTM / nep. ¢ ¢p. u BeTyn. cT. B. A. TymaHosa. M. : Mporpecc, 1988.

C. 437.
3 [laBug P. Ykas. cou. C. 443.

* TypowHukos J1. M. O cucteme npaBooxpaHuTenbHbix opraHoB Kutaickoin HapogHoit Pecnybnvku : MaTepuanbl exxerogHom
Hay4Hou KoHdepeHuun LleHTpa nonntuyeckmx nccnegosanuii u nportosos Kutas OB PAH. Bein. 29. M., 2014. C. 168.
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B HacTosanuii MoMmeHT B Kutae yupexzeHsr Bep-
XOBHasA Hapo/iHAas MPOKypaTypa, MeCTHbIe HApOAHbIE
MIPOKYPaTYPHI Pa3IMYHBIX CTyTIeHel 1 BOeHHBIE IIPOo-
KypaTypbl. BepxoBHast HapoZiHas IPOKypaTypa siBJisi-
€TCs BBICIITUM OPTaHOM T'OCYZIapCTBEHHOTO HaZI30pa
3a UCIIOTHEHNEM 3aKOHOB. BepxoBHas mpokypaTypa
ToZloTYeTHA U MIOAKOHTPOIbHA BecekuTalickoMy co-
OpaHHI0 HAPOJHBIX MTPEACTABUTEIEN U €T'0 TOCTOSTH-
HoMy Komurety. BepxoBHas HapoAHas POKypaTypa
SIBJIAETCA HOCUTEJIEM ITPOKYPOPCKOM aBTOHOMUU U
UMeeT IPaBo MPUHUMATh pellleH!s B COOTBETCTBUU
C 32aKOHOM.

B cooTBercTBUH co cT. 135 Korncrturyuuu KHP B
Kuratickoii HapoaHoi PecriyOiuKe yIpeKaaroTcs
BepxoBHas HapogHadA IPOKypaTypa, MeCTHbIE HapO/-
HBIE TIPOKYPATYPHI, BOEHHBIE TTPOKYPATYPHI U UHbBIE
crienaTbHble HapOJHbIE MTPOKYpaTyphl. CoryiacHO
cT. 134 Koncrturynuu KHP HapogHan npokypartypa
Kuratickoit HapozaHoi PeciyGiuKY SIBJSIETCSA TOCY-
ZlapCTBEHHBIM OPraHOM HaZ30pa 3a cobIoZieHreM
3aKOHHOCTHU. TaKUM 06pa3oM, MOKHO CIMTATh, UYTO
Hapoanas nmpokypaTypa Kutas saBjsieTcsa 4eTBepTOi
BETBbIO BJIACTHU.

HopmaTuBHOE peryupoBaHUe CyJ0yCTPOUCTBA
B Kurtae ocymectsiaaerca Koncturynuent 1982 1. u
3aKoHOM 00 OpraHM3aluy HapOAHbIX CyA0B 1979 I.
B HOBOU peakiuu. «CyZieOHbIe OPTaHbl BBITIOTHSIIOT
IJIaBHBIM 06Pa30M KapaTeabHY0 GYHKIIHIO, a TAaKKe
MIPU3BAHBI YYACTBOBATD B ITIEPEBOCITUTAHUH JIUII, CO-
BEPUIMBIIUX IPECTYIUIEHUS U IPOCTYIIKHU.»"

CymecTBytoT 0611THe Cy/ibl (BepXOBHBIN HAPOAHBIHN
Cy/l 1 MECTHBIE HAPOAHBIE CY/IbI TPEX CTYTIEHEHN — BBIC-
el cpefiHel U HU30BOM) U clielluaabHbIe CYAbI (BO-
€HHBIE CY/Ibl, KeIe3HOZIOPOKHOT'0, BOZHOTO TPAHCIIOP-
Ta U pyTHe cliel[iaau3ipoBaHHbIe HAPOAHBIE CY/bl).

Hu30Boe 3BeHO MEeCTHBIX HAPOAHBIX CyZ0B Gpop-
MUPYeTCs TpakJaHaMU ITyTeM BBIOOPOB. Cyb1 MeCT-
HBIX CyZIOB, KaK U CyZIb1 BepXOBHOT'0 HAPOAHOTO CyZa,
TakKKe He I0JIb3YIOTC HeCMEeHAEeMOCTbhIO Y He3aBUCH-
MOCThI0. OHU OTYMTHIBAIOTCS ITEPE] MECTHBIMU TTPE/-
CTaBUTENbHBIMY OpraHaMU JTUO0 UX TTOCTOSTHHBIMU
KOMUTETaMU. BepXOBHBIN HAPOAHBIHN Cy GOPMUPY-
€TCA BBICIIMMU OpraHaMU I'OCyJapCTBEHHOM BJIACTH.
[TpexcenaTens uzbupaetr Becekuratickoe cobpanue
HapPOJHBIX TIpe/ICTaBUTeNeH. YIeHOB cy/1a Ha3Hava-
€T MIOCTOSTHHBINM KOMUTET BceKUTaiicKoro cobpatust
HapOZHBIX IIpe/icTaBuTeNell. BepXxoBHBIN HapOAHBIN
CY/l OCYIIECTBIISIET CyAeOHbIN KOHTPOJIb Ha/l I€ATENh-
HOCTbBIO OOIITHX U CTHIEITUATbHBIX CY/IOB.

Yto kacaetcs Poccuiickoit @ezeparnuu, To, 1Mo
MHenwuto H. B. CybGaHoBoli, mpokypartypa Poccuiickoi
Dezneparuy ABIAETCA «YHUKAIbHBIM FOCyZapCTBEH-
HBIM OpPTaHOM, TTPU3BAaHHBIM 0OeCTIeYnBaTh €JUH-

5 [laBug P. Ykas. cou. C. 444,

CTBO U YKpeIlIeHre 3aKOHHOCTY Ha BCell OOITUPHOM
TeppuTopuu Poccutickoit ®ezepaiinu, cobroaeHre
BBICOKOM AMCIIUIUIMHBI B UCIIOJTHEHUH 3aKOHOB Ha
BCEX YPOBHAX BJIaCTH»".

B Koncruryiuu PO HopMbI 06 opraHax IpoKypa-
TYPBI BKJIIOYEHH! B 1. 7 «CyZieGHAas1 BIaCTh U TIPOKY-
parypa» (paHee HasbiBasach «Cyze6Has BIacTb»)’.
ITo craree 129 Koncturynuu PO npokyparypa PO
MIpe/iCTaBIAeT COO0M eANHYIO IIEHTPATN30BAHHYIO
crcTeMy opraHoB. [Tocite mompaBok 2020 . ObLI ITe-
PeCcMOTpeH NOpsAZL0K Ha3HAUYeHUA Ha J0/HKHOCTD IIPO-
KYPOPOB, 13 4ero MO>KHO c/leJIaTh BBIBOJ, O TOM, 4TO
KJII0YeBble Ka/IpOBble IIOTHOMOYHA 10 Ha3HAUYEeHUIO
U OCBOOOXK/IEHUIO OT IOJDKHOCTH MTPOKYPOPCKUX pa-
60THUKOB y ['eHepabHOTO Mpokypopa PP u CoBeta
denepanyu cBeleHbl K MUHUMYMY.

l'enepanpHaa npokypaTypa Poccutickoii ®ege-
palyu OKa3bIBaeT IPAKTUYECKYIO0 U METOAUYECKYIO
IIOMOIIb HUXKECTOALIMM IIPOKYPOpPaM B OPraHU3aliuu
TIPOKYPOPCKOT0 HaZi30pa, OCYIIeCTBAAET PYKOBOJ-
CTBO U KOHTPOJIb 32 UX JIeITEIbHOCTBIO, pa3pabaTsl-
BaeT HOPMaTHBHO-IIPABOBBIE OCHOBEI IPOKYPOPCKOTO
Ha/I30pa 3a UCIIOTHEHUEeM 3aKOHOAATEeIbCTBA.

I[Tpokypatypsl cybBrexToB Poccutickoit ®enepanyu
OCYIIEeCTBJIAIOT HaZ30P 3a UCIIOJHEHNEeM 3aKOHOB
Ipe/iCTaBUTENbHBIMU (3aKOHOAATEIbHBIMM) U HC-
MTOJTHUTETBHBIMU OpPraHaMU CyO'beKTOB Poccriickoi
depepanyy, opraHaMy MECTHOTO caMOYTIpaBlIeHNsd, a
TaKKe JeHCTBYIOLMMY Ha TeppUTOprH cyobekTa PO
TepPUTOPHUATBHBIMU MOApa3/ieNIeHUAMY pesiepanb-
HBIX OPTaHOB HCIOJHUTETBHOM BJIaCTH, B TOM YUCIIE
KOHTPOJUPYIOUINMU OpraHaMU, UX J0XKHOCTHBIMU
JIMLIaMU, OpraHaMU yIIpaBleHUA U PYKOBOAUTENAMU
KOMMepYeCcKUX U HEKOMMePUYeCKUX OpraHu3arui.

[TpeacTaBuTenu I'eHepaabHOM IPOKypaTypsl PO
MIPUHUMAaIOT aKTUBHOE y4acTHe B eATeJTbHOCTH
cTpykTyp OOH 110 BoImpocaM NpOTUBOZEHCTBUA KOP-
PYTIINH, B paboTe pa3TuIHbIX MeXIpaBUTEIbCTBEH-
HBIX pabouux rpymi. B cBoto ouepenb, Kuratickas
Hapoghas Pecrry6ivka HaunHaeT 60jiee aKTUBHO
BJIMATh HAa MeXXAYHApPOAHBIE pellleHUs, BCTyIIaTh B
MeXJyHapoJHble OpraHu3aluu.

B 3aKJIIOUeHHE XOTENOCh ObI OTMETHUTB, UTO JIF0O0E
roCyZiapCTBO CO3/IaeT TaKylo CUCTEMY IoCyZapCTBeH-
HBIX OPTaHOB, KOTOpas CMOXXeT Hauboiee apdek-
THUBHO QYHKIIMOHUPOBATh U PA3BUBATHCA JJIA IOCTH-
JKeHUA 1eled cylleCTBOBaHUA leMOKpPaTUYeCKOTo
roCcyZiapCTBa — yIOPsAZ0YEHNs 00IIeCTBEHHBIX OTHO-
IIIeHW# ¥ TPU3HAHUA YeJI0BeKa, ero pas U cBo60z
BBICITIEN IIEHHOCTHIO. VIMITIEMeHTaIUsA 3apyOesKHOTO
OIBITA I'OCYZAAPCTBEHHOI'O CTPOUTENBbCTBA JOKHA
MIPOUCXOJUTH C YI4eTOM CIlelfiPUKU KOHKPETHOT'O
rocyzapcraa.

¢ TlpoBepka NPOKYpoOPOM UCMONTHEHMS 3aKOHOB : nocobue / nop 06w, ped. H. B. CybaHosoi ; leH. npokypatypa PO ; Axa-

nemus leH. npokypatypbl PO. M., 2015. C. 9.

KoHctutyums Poccuiickonn Qepepaumnn (npuHsaTa BceHapogHbiM rofocosaHnem 12.12.1993) (c yueTom nonpasok, BHe-

ceHHbIx 3akoHoM P® o nonpaekax kK KoHcTutyumum PO o1 01.07.2020 Ne 11-DK3) // C3 P®. 2020. N2 31. CT. 4398.
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Annomauus. B pamkax 2n106anbH020 peazuposanus zocyoapcme Ha nandemuto COVID-19 npasu-
menbcmaa 60NbIWUHCMBA CMPAH 8 HACMOsilee 8PeMsl 8bIHYHCOeHblL NPeONPUHUMAMb Upe38bludiiHble
Mepbl peazuposaHusl Ha B03HUKULYI0 HAUUOHANbHYHO Y2p03Yy, 88005 3anpemayl U 02PAHUUeHUs, ycma-
HasuBast 00NONHUMeNbHble 00SI3AHHOCMU U MePbl N0 KOHMPOJII0 2PANCOAH, YUMo HeMUHYeMO cma-
8UM BONPOC 0 HEOOXOOUMOCMU COXPAHEHUSL 8 YCA0BUSX NAHOEMUL OCHOBONO0JIAAIOWUX NPUHLUNO8
npasosozo 20cydapcmea U 0OCHOBHBIX KOHCTMUMYUUOHHbLX NPAs U c80600 Uenosexd U 2pancOaHUHA.
IJenvto Hacmosiwetl cmamsU A875eMCcsl AHAIU3 OCHOBHbIX NPOOeM 3auimsl npas uenosexkd u
2panc0aHUHa 8 Yca08UsX naH0eMull u onpedesieHue 6a308blX NPUHUUNOS U NPABLIL, HA KOMOPbLX
0CHOBbIBAOMCS 20CY0APCMBA NPU NPUHAMUU 3AKOHOO0aMeNAbcmed, 02paHUYU8au,e2o npasa u
€80600bL 2padicOaH.

Kntouegsle cnosa: nandemus, npasa uenogexa, COVID-19, sauyuma npas uenosexka, MexncoyHapooHoe
npaso, npasogoe 20cydapcmso.

Abstract. As part of the global response of States to the COVID-19 pandemic, most governments are
currently forced to take emergency measures to respond to the emerging national threat, introducing
bans and restrictions, establishing additional responsibilities and measures to control citizens, which
inevitably raises the question of the need to preserve the fundamental principles of the rule of law and
the basic constitutional rights and freedoms of man and citizen in the context of the pandemic.

The purpose of this article is to analyze the main problems of protecting human and civil rights in the
context of a pandemic and to determine the basic principles and rules on which States are based when
adopting legislation that restricts the rights and freedoms of citizens.

Keywords: pandemic, human rights, COVID-19, protection of human rights, international law, rule
of law.

B yCIOBUSX 00BbABMeHHOM B 2020 T. maHAeMUu
Ka)K/l0e COBpeMeHHOe IeMOKpaTUieCcKoe Tocy-
ZlapCTBO, BCTAJIO TIepe/i TT06aTbHBIM BEIOOPOM MeK-
Iy TipaBaMu ¥ cBo60ZIaMU TPpakAaH U TOTAJbHBIM
KOHTPOJIEM, HAITUOHAJIMCTUYECKOMN U30sALrel u
006I1IeMUPOBBIM COTPYAHUYECTBOM. [IpU 3TOM Tpes-
CTaBJIAETCA OUEBUAHBIM, UTO F'OCYZlapCTBa, B KOTO-
PBIX YBaXKaroTCs U 3allIUIIAIOTCA IIpaBa 4eloBeKa,
OCHOBHBIE CBOOO/IBI, TEMOKPATUUYECKHUE UHCTUTYTHI
U TOCIIOZICTBYET BEPXOBEHCTBO IIPaBa, Jy4llle BCero
MTOAITOTOBJIEHHI K TOMY, YTOOB! 3bbeKTUBHO pearu-
pOBaTh Ha COBpeMeHHbIE BBI3OBHL.

[Tpu 5TOM Ba)KHO He ZIOTMYCTUTb, YTOOBI TTPaBU-
TeJIbCTBA, NIpeANPUHNMAIOIINE OTBeTHbIE MePhl Ha
nanzeMuio COVID-19, ncnosnb3oBanu NaHAEMUIO
B KauecTBe IIpeZJjiora AJs ylleMJeHUs [IpaB U CBO-
60z rpaxzaH. Tak, BecHoi 2020 r. [Tap1amMmeHTOM
BeHTpuu OBbLT IPUHAT CTIOPHBIM 3aKOH 0 HaZleIEHUN
B YCJIOBUAX Upe3BbIYaiiHoil cutyauuu [IpesuzeHTta
ctpausl B. OpbaHa paciipeHHbIMU TOTHOMOYHAMU,
YTO BBI3BAJIO BOJIHY OIIACEeHUN CO CTOPOHBI CTPaH
EBpornetickoro Coro3a 0 BO3MOKHOCTU MaCCOBOTO
HapylIeHus paB U cBoOo rpakaaH. MHorue eB-
pomeiickue MoJUTUYECKHeE AeATeNu IPU3BaIu 3a-
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Mpo6neMbl 3alluTbl NpaB yesnoseka B ycnosusx naxaemun COVID-19

ZyMaTbCs O BO3MOXXHOCTH BBe/IeHUA CaHKI[UU B OT-
HOUIEHNY BeHTpUU B CBA3M CO 3/I0yIIOTpebIeHneM
PEeXMUMOM Ype3BBIYaTHOT'O MOJI0KEeHN A, BBeZIeHHBIM
B cTpaHe Ha ¢poHe nangemun COVID-19, MOCKOIBKY,
KaK oTMeTWJIa Iipe/icefaTenb EBponelickoil KOMUC-
cun Y. ®oH Jlep JlsiieH', HECOMHEHHO Ba>KHO, YTOOBI
Ype3BbIYalHbIE MepHI He IIUTH B pa3pe3 ¢ GpyHJaMeH-
TaJIbHBIMU NIPUHIIUIIAMY U LIeHHOCTAMU IIPaBOBOT'O
rocyzapTcaa.

T'occexperapsb CIIIA Matik P. [Tommeo® Ha BBICTY-
wieHnu nepez Kourpeccom CIIA, oTMevas BaXKHOCTb
COXpaHeHHU U coOII0ieH 6a30BbIX JEMOKpaTHYe-
CKUX IIeHHOCTEeH B YCIOBUAX MaHAEMUU TaKXKe I10/-
YEepKHYJI, YTO JeMOKpPAaTHUIeCKoe 0O1IIeCTBO — 3TO
TO 00I1IeCTBO, KOTOPOE ZOCTUTHET ITOJI0KUTETBHOTO
pe3y/IbTaTa, UMEHHO B HEM BUAUTCSA UCTUHHOE 671aro
cBOOOZBI, U B GiIIDKaMIINe JHU, HEAEMU U MeCALIbI
MUP TaKXe 3TO YBUJUT.

OCHOBOI1 TPaBOBO¥ 3aILIUTEI ITPAB ¥ CBOOO/, YesIo-
BeKa U rpakZlaHUHa B leMOKpaTU4ecKOM rocyzap-
CTBe B IIEPBYI0 ouepe/ b ABIAETCA MeXXAyHapoAHOe
1IpaBo. Bce MexxyHapoziHbIe J0TOBOPHL ¥ KOHBEHIIUN
10 IIpaBaM 4ejioBeKa TaKUX opraHusanuii, kak Op-
ranusanua O6veanHeHHBIX Haruii, CoBeT EBpoIsI,
Opranu3zanysa aMepruKaHCKUX TocyZapcTB u Adpu-
KaHCKUU COI03 OCHOBaHHBI Ha Bceobeli Jlekiapa-
11U TpaB yesioBeka 1948 1.° u 06ecrneynBaroT 4€TKO
yCTaHOBJIEHHBIE U IIPHM3HAHHbBIE IPABOBbIE I'PAHUIIE
JJI MICTI0/Ib30BaHUsA TOCyJapCTBEHHOU BIacTH, B TOM
YlCIe U IIPU OCYIIeCTBIEHUN Mep 110 CMATYEeHUIO
rocyieZcTBUY pacnpocrpaHenusa COVID-19. Cornac-
HO eli, rocyZlapCTBEeHHBIE YUPeXK/eHNUA U OTAeNbHbIe
JuIa, EeNCTBYIONINE OT UMEHU rOCyapcTBa, 00s3a-
HBI yBaXXaTh, 3alUIIAaTh U OCYI[eCTBIATh IIpaBa U
CBOOOZBI TPAXK/AH.

HapymuieHve npaB u cB060/, TpeAyCMOTPEHHBIX
Bceobueti Jlekapanneli Ipas yeaoBeKa, HeOIy-
cTUMoO. B To »xe BpeMs, cornacHo MexxZyHapoAHOMY
MIaKTYy O 3all[iTe IPayKJaHCKUX U TOJUTUYEeCKUX IIpaB
1966 r.*, rpaXkgaHCKUe U TIOMTUTUYECKHE TTPaBa BCe
K€ MOT'YT OBITh OTPAaHUYEHBI TOCYZAAaPCTBEHHBIMU
opraramu. OZHaKO IIPU 3TOM JIOJKHBI OBITH BBITIOJI-
HeHBI TPH YCJIOBUA: Mepa J0/KHA OBITH ITpeAyCcMo-
TpeHa 3aKOHOM, CIIy>KUTb 3aKOHHOM I1e/Il, HallpuMep
3aluTe 340POBbs U 6€30I1aCHOCTH, U OBITH HEOOXO-
mumoii. KpoMme Toro, mpeAnpuHATaA Mepa J0omKHA

OBITH TPONIOPIIMOHAIbHA HALIMOHAIBHON yTpo3e U
OBbITH 3pPEKTUBHOM.

B ampese 2020 1. Opranusanueit O6befuHEHHBIX
Hauwii 6501 nogroTosseH Jlokiaaz Ha Temy «COVID-19
U TIpaBa 4esoBeKa»’. B JIokiazie OTMEY€EHO, 9TO mpa-
Ba YeJIOBeKa UrParoT KJIF0UEBYIO pOJb B pOpPMHUPOBa-
HUU OTBETHBIX Mep Ha [TaHZAEeMUIO, KaK B OTHOIIEHUN
Ype3BBIYAWHON CUTYaIH B 006J1aCTH 001IeCTBEHHOTO
3/[paBOOXpaHeHNs, TaK U B OTHOLIEHUH OoJee 1Iu-
POKOTO BO3ZeMCTBYUA Ha XXKU3Hb U CPeJCTBA K Cyllle-
CTBOBaHUIO JIOZEH.

OCHOBHBIMHY TTpO6IEMaMU B 00IaCTH 3aIUTHI
IIpaB 4eJIoBeKa B ycaoBuAx naHgemun COVID-19 B
JloKJiazie Ha3BaHBI: OTCYTCTBHE JOCTYIA K MEANLINH-
CKOU ITOMOIIY, COlMaNbHasA U TeHAepHas JUCKPH-
MUHALWSA, 3/I0yTIOTPEOIEHUSA TIPU OTC/IEXKUBAHUY U
cbope epCcoOHANIBHBIX JaHHBIX, TPOOIEMBI OTPAHU-
YeHHs IpaBa Ha CBOOOZY NepeJBIKEeHNs U BhIGopa
MecTa KUTeJIbCTBA, HapyIIeH!s IIpaB YeJ0BeKa Ha
MeJHUIIMHCKYIO IIOMOIIb B 30HAaX BOEHHBIX KOHQJINK-
TOB U JIarepsAX OeXKEHIEB, yCYTyOIeHNe CUTYaIUH C
3aIUTOH JKeHIIKH OT IOMaIIHEero HacWInA.B JaHHOM
HCCIeJOBAaHUY MBI OCTAHOBUMCS JINIIb HAa HEKOTO-
PBIX HanboJIee aKTyaIbHbBIX U3 YKa3aHHBIX TPOOJIEM.

OO6s13aHHOCTH roCyZIapCTBA 3alMIIATh IPaBa U
CBOOOZBI YeJIOBEKA U IPAXKAAHUHA OTHOCHUTCA B IIEp-
BYIO ouepe/b K 00513aHHOCTH YBaXKaTh, 3aLIUIIATh U
OCYIIECTBJIATH IIPABO HA JKU3Hb, BKII0Yas 6a30Boe
MeZULIMHCKOe OOCTy:KuBaHue. [Ipu aToM, 3auumasn
[IpaBo Ha KU3Hb U 3Z0POBbE, TOCYAAPCTBO JOJIKHO
OCYIIECTBJATH 3TU MEPHI B COYETAHUY C JPYTUMU
obs13aTesbcTBaMU B 06J1aCTH IIPaB YeJI0BEKa, 0CO-
6eHHO C rpaXJAHCKUMHU U TOJTUTHYECKUMU IIPaBaMHU:
IIpaBOM Ha HEIIPUKOCHOBEHHOCTH YaCTHOH JKU3HH,
cBoOOZy epeBIKEHNS, HEZOMYCTUMOCTD PacIpo-
CTpaHeHUA MeUINMHCKUX IIePCOHANbHBIX JAHHBIX.

COVID-19 cTan cepbe3HbIM UCIBITAHUEM BO3MOXK-
HOCTeH rocyZapcTBa IIo 3allliTe IIpaBa rpakJaH Ha
OXpaHy 3[J0POBbS U Ha CBOOOAHBIN JOCTYII K MEZH-
LIMHCKOMY 00C/TyKUBaHUIO. ['ocyzapcTBa, KOTOphIe
“Mesd Ha MOMEHT Hadasa [aHZEeMHUU CHIbHbIE U
YCTOMYMBBIE CUCTEMBI 3/[pAaBOOXPAaHEHN, OKA3a/INCh
JIydIlle TIOATOTOBJIEHBI K pearrnpoBaHUIO Ha KPU3UC-
HBle ABJIeHuA. IIpy 5TOM MHOTHE CTPaHBI C HU3KUM
YPOBHEM MHBECTULINH B MeAULINHY OKa3aJICh B CU-
Tyal[u¥ ITOJIHOM HECIIOCOOHOCTU 00ECIIEYUTD IIPAaBO

' Schiltz C. B. Briissel Ungarngehort in politische Quarantane Die // Wielt magazine. April 5. 2020. URL: https://www.
welt.de/politik/ausland/article206928125/Jean-Asselborn-Ungarn-gehoert-in-politische-Quarantaene.html (gaTa

o6pauyeHna: 21.09.2020).

2 U.S. Support for Democracy, Good Governance, and Human Rights in the Global Response to the COVID-19 Pandemic.
Factsheet. July 20, 2020 // URL: https://www.state.gov/u-s-support-for-democracy-good-governance-and-human-
rights-in-the-global-response-to-the-covid-19-pandemic-2/ (naTa obpauerus: 20.09.2020).

8 MexxayHapoAHbIi NakT 0 rpaXkAaHCcKux U noauTnyeckux npasax ot 16 nekabpsa 1966 r. // MexpayHaponHas 3awura npas
n ceobop yenoseka : cbopHuk gokymenToB. M. : Opua. nut., 1990. C. 32.

4 MexayHapo4HbI/ NaKT 0 rpaXkAaHCKMX U MoanTUYeckux npaeax ot 16 gexkabps 1966 r.

5 Report of United Nation «COVID-19 and Human Rights» // URL: https://www.un.org/sites/un2.un.org/files/un_policy_
brief_on_human_rights_and_covid_23_april_2020.pdf (naTa obpauerus: 20.09.2020).
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rpakJiaH Ha OCTYI K MEeAUIIMHCKON IIOMOIIU. 3alliu-
Ta 6a30BBIX IIPaB YeJIOBEKa: [TPaBa Ha )KU3Hb U Ha OX-
paHy 30pOBbS — OKa3aJIMCh B IPAMOU 3aBUCUMOCTHU
OT 5KOHOMHUYECKOTO IT0JI0KeHHUA rocyZjlapcTBa | ca-
Moro nanueHTa. K npumepy, o JanHeIM MuHUCTED-
ctBa 3gpaBooxpanenus CIIA, mpu Hanmuany 6a30BOI
MeJMIIMHCKOHN CTPaXOBKH CTal[OHApHOE JieueHNe OT
COVID-19 onienuBaetcs B 11—24 Tric. ,ZLOJIJIapOB6,
YTO ITO3BOJISIET TOBOPUTH 00 OTCYTCTBUY JIaXKe B pszie
9KOHOMMYECKU 6JIaTONOTyYHBIX CTPAH CBOOOAHOTO
JOCTyTIa TpaXkZiaH K MeANIMHCKOU ITOMOIIIH.

OzHUM U3 TPOGJIEMHBIX aCIIEKTOB B 006J1aCTH 3a-
LIWTHI IIPaB YeJI0BeKa B yCJIOBUAX TaHAEMUU ABJIA-
eTcd HeJoIylleHne AUCKPUMUHaIUU. [JMCKpUMU-
HaUWA NpeCTaBIsgeT cO60M HecpaBeAIuBoe And-
depeHIpOBaHHOE OOpallleHuE 110 TPU3HAKY I10J1a,
3THUYECKOMN MpHUHAa/JIeXKHOCTH, HalluOHAJIbHOI'O
NIPOMCXOKI€HHA, BEPOUCIIOBelaHNsA, BO3pacTa Uin
JPYTUX TMYHOCTHBIX OCOOEHHOCTEH, IPUBOZALIEe K
JIy4IeMy WA XyZAIeMy 0OpalieHNI0 ¢ KOHKPETHBIMU
rpylnaMu HaceJeHU: [0 CpaBHEHUIO ¢ HaceJeHUueM
B nesioM. CortacHo KOHBEHIIUY O 3aluTe I1pas 4de-
JIOBEKA U OCHOBHBIX CB060/ 1950 T. «IT0/Ib30BaHUe
IIpaBaMU U cBOOOZAMU IOJKHO OBITH 0becrieueHo 6e3
KaKoW Obl TO HY 6bLIO JMCKPUMUHALUK» . OZIHAKO B
OTYeTax MeX/IyHaPOJHBIX OPTaHU3AIUI® TOABJISIOT-
A BCe HOBBIE CBUZIETEIbCTBA TOT'O, YTO IIOAKIIOUEHNE
K allfnapaTraM HCKyCCTBEHHON BEHTWIALIMY JIETKUX
u pas3Mmerenue 6oapHEIX COVID-19 B cTannoHapax
HepeAKO CTaBUTCA B 3aBUCUMOCTD OT BO3pacTa Ia-
LIMeHTa WIH ero COLMaTbHOIO ITOJI0XKEHUA, WIH 3T-
HUYECKOU NMpUHAAJIEeKHOCTH, YTO ABJIAETCA HeJJOIy-
CTHMMBIM B IIPaBOBOM r'oCyZlapCTBe.

OZHOBpEMEHHO C 3TUM JAUCKPUMUHAIIIA MOXKeT
MIPOABJIATHCA B OKa3aHNUU ITOMOIIY TTalfieHTaM C KO-
POHOBUPYCHOU MH}EKIeH B YCIOBUAX IPUOCTA-
HOBJIEHUA OKa3aHUA IIJIaHOBOU MeJUITMHCKOU 10-
MOIIIY, YTO CTABUT JPYI'UX NallUeHTOB B HEpaBHOE
TI0JI0XKeHMe U IPUBOJUT K YIleMJIeHHUIO UX ITpaBa Ha
Toay4yeHue MeAUITMHCKOU noMou. CiaesyeT IoM-
HUTB, YTO B JaHHOM CJIydae IIpaBOBbIe U dTUYECKUe
HOPMBI IOJDKHBI UITH PYKa 00 PYKY.

IToMuMO 3TOT0, HeCTAOWIBHOCTD U CTPAX, IOPOXK-
ZlaeMble MaHAeMUeH, yCyryOIaioT AUCKPUMUHALIUIO
B OTHOIIIEHUY OIIpeZie/IeHHbIX I'PYII, HEHaBUCTHU-
YyecKue BBICKa3bIBaHU:A, KceHodoOuUIo, HanaieHus 1
MIPUHYAUTETbHOE BO3BpallleHUe OeXeHIIEB, )KECTOKOE

obpaleHre ¢ MUTPAaHTaMH, a TAK)KE OTPAaHIUYEHHBII
ZOCTYTI K MEAUIIMHCKUM yCIyraM MajsioobeciieyeH-
HBIX CJIOEB HaceJIeHHA.

Crnenytotielt mpobaeMoit ABIAETCS 3alyUTa YacT-
HOM KHU3HU U IIepCOHANIbHBIX JAHHBIX B YCIOBUAX
naHzeMuu. CornacHo cT. 17 MexxzayHapoZHOro rakTa
0 rPaXIaHCKUX U MOJUTUYECKUX IIpaBaxX «HUKTO He
MOXKeT II0AIBePraThCs IPOM3BOJBHOMY WM HE3aKOH-
HOMY BMeIIaTeJIbCTBY B €0 JIUYHYIO U CEMeNHYIO
’KM3Hb, IPOU3BOJIBHBIM WIN He3aKOHHBIM ITOCATa-
TeJbCTBAaM Ha HEIIPUKOCHOBEHHOCTD €ro XKIWINIIA
WIV TaliHy ero KOPPECIIOHAEHIUH...» . B TO 5Ke Bpe-
M B COOTBETCTBUHU cO cT. 8 KOHBEHIIUH O 3alUTe
IIPaB YeJIoBeKa M OCHOBHBIX CBOOO/ «HE JI0ITyCKAEeTCs
BMeIIaTeIbCTBO CO CTOPOHBI ITyOJNYHBIX BJIacTell B
OCyll[eCTBIeHUE 3TOrO TIpaBa, 3a UCKJII0UYeHUEM CIIy-
yaeB, KOIZla TaKoe BMellIaTeabCTBO IIpelyCMOTPEHO
3aKOHOM U1 HEOOXOAMMO... JJIs1 OXPAHBI 3[0POBbSI WIN
HPaBCTBEHHOCTH WJIY 3AIUTHI IPaB ¥ CBOOOJ IPYTUX
un».

TakuM 06pa3oM, B 3aKOHOZATETBCTBE O IIPaBax
yesioBeKa IIpU3HaeTcsd, YTO Ype3BblUaliHble CUTYa-
I[MY Ha HAI[MOHAJIBbHOM YPOBHE MOTYT OTPeb0OBaTh
yCTaHOBJIEHUA OTpaHUYEeHUN oIpeZieIeHHBIX IIpaB
YyeJioBeKa U 00'bsABIEHHAsA BceMUPHOI OpraHu3aIu-
el 37[paBOOXpaHeHUA aHAEeMUA MOXKET CUUTAThCA
[IpaBOBBIM OCHOBaHMEM OIpaHU4YeHUA NpaB rpakjaH
Ha HeIIPUKOCHOBEHHOCTh YaCTHOM KU3HU. [Ipn aTOM
po6JIEMHBIM aCIIEKTOM OCTAeTCs HEOOXOAUMOCTh
cobIoleHYs B IaHHOM CJIy4ae MPUHIIUIIA T0CTa-
TOYHOCTHU ¥ 0O0CHOBAHHOCTH MIPEANPUHIMAEMBIX
rocyZilapcTBOM Mep.

Hexoropele cTpansl, BkIodasn I0xHyto Kopero,
CuHranyp u Mspaunb, IpUHAIN 3aKOHOAATEIbHbIE
aKTHI'', paspellalye rocyJapcTBEHHBIM OpraHam
TOJTy4YaTh JeTaanu3alio MeCcTOIIONIOKEeHUA U KOH-
TaKTOB MTalII€HTOB C MOATBEPKAEHHBIM JUarHo30M
COVID-19 c nesbto nomyyeHusa nHopManuu o6 ux
nepeABMKEHUN U O KOHTaKTUPOBABIINX C HUMU
JIMLIaMU C UCIIOJb30BaHUEM pa3Be/blBaTeIbHbBIX
CPeZCTB OTCIeXXMBaHUA, OlIpeseleHUA MeCTOII0JI0-
*KeHUS MOOWIbHBIX Tele(OHOB, BUZe03anuceil KaMep
BH/IeOHAOTIONEHNS U TPAH3aKIMH 10 KPeJUTHBIM
KapTaM. B xozie aToro nponecca 6511 pacKphITHI IO
POOHOCTY YaCTHOM JKM3HH JIUI], YTO BBI3BAJIO OIIa-
CeHMsI OOILIECTBEHHOCTY B OTHOIIEHUH HaPYIIeHUs
npaBa Ha HEIIPUKOCHOBEHHOCTDb YaCTHOU KU3HHU,

¢ Rae M. Potential cost of COVID-19 treatment // Healf System Tracker. March 13, 2020. URL: https://www.
healthsystemtracker.org/brief/potential-costs-of-coronavirus-treatment-for-people-with-employer-coverage/ (nata

o6palyeHna: 28.09.2020).

7 KoHBeHLMSA 0 3awWuTe nNpas Yenoseka U ocHoBHbIX cBoboa ETS N2 005 ot 4 Hosbps 1950 r. // OduumansHblii HTep-
HeT-nopTan npasoson nHdopmauun. URL: http://www.pravo.gov.ru/ (nata o6pauweHna: 28.09.2020).

8 Kirby T. Evidence mounts on the disproportionate effect of COVID-19 on ethnic minorities // Lancet Respir Med. 2020.
N2 8. URL: http://www.ncbi.nlm.nih.gov/pubmed/32401711 (nata obpauieHns: 20.09.2020).

7 MexayHapoaHbIi NakT o rpaXkAaHCKuX U NonuTudeckux npasax ot 16 gekabps 1966 r. // CMC «Koncynbtantlnoc.

10 KoHBeHUMS 0 3aL4MTe NpaB yesioBeka U 0CHOBHbIX cBoboa ETS N2 005 ot 4 Hoabps 1950 r. // CMC «Koncynbtantlnoc».

" Zastrow M. South Korea is reporting intimate details of COVID-19 cases: has it helped? // Epubahead. 2020. N° 18.
URL: http://www.ncbi.nlm.nih.gov/pubmed/32203363 (gata obpawieHns: 20.09.2020).
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TIOCKOJIBKY YKa3aHHBIE JaHHbIe COOUpaIiCh 6e3 COOoT-
BETCTBYIOIIETO IMCbMEHHOTO COTVIACHs JIUI] Ha cOop
U XpaHeHMe [TepCOHAIbHBIX JaHHBIX. B TO ke BpeM,
OTCYTCTBHE NTOJ00HOM MHPOPMAIUU HE TTI03BOJISIET
rocyZlapCTBY CBO€BPEMEHHO IIpeJjoTBpalllaTh HOBbIE
odaru “HGEKINH.

[Ipu3HaBas 3Ty HeOOXOAUMOCTb, YaCTHBIE KOMIIa-
HuH, Takue Kak Google u Apple, paspaboTanu ©HTEp-
deiic st TOAAEPKKY TaKUX IPUIOKeHu#' . Teomo-
KallOHHbIE JaHHbIE B IAaHHOM CJIy4ae COOMPAIOTCA C
comiacys rpakJjaH U yAAJISIOTCA U3 6a3 JaHHBIX, KaK
TOJIBKO LIeJTb cOopa nHpopMaluu gocturaercs. Ta-
K1M 06pa3oM, BpeMeHHOe UCIO0Ib30BaHKe MOJ0OHBIX
TIPUJIOXKEHUH /71 OTC/IeKMBAHUA KOHTaKTOB MOKHO
CUYUTATh JOIIYCTUMBIM KOMIIPOMHCCOM C TOYKHU 3pe-
HUA NIPaB YesoBeKa.

C 1es1bI0 OTpaHUYUTh paclpocTpaHeHNe BUpyca U
n306exaTh Ype3MEPHOI'o aBlIeHUs Ha CUCTEMY 3pa-
BOOXpaHEHUs [TOYTH BO BCEX CTpPaHaX MUpa ObLIN
BBe/I€HbI OTPAaHUYEHUS Ha CBOOO/Y MepeBIIKEHU
ToCpe/iICTBOM KapaHTHHA, U30JAIUMY U 3allpeTa Ha
noe3aku. B Kurae 760 MJIH 4esl0BEK OBUIH U30JIH-
POBaHBI B XKWIBIX IOMEI[eHUAX B Ka4ecTBe MepPHI 110
cZepXvBaHMIo Bupyca. B Poccutickoii egepannu co-
miacHo nopydeHuto [TpasurtenbctBa PO ot 26 mapTa
2020 r. «O pelIeHUAX 0 UTOraM 3aceaHuA Npe3u-
mvyma KoopzanHaiimoHHoro coBeta pu [IpaBuresns-
cTBe Poccutickoit ezeparuu o 60pbbe ¢ pacmpo-
CTpaHeHHeM HOBOM KOPOHOBHUPYCHOHN MH(QEKIINH Ha
teppuropuu Poccuiickoii Pezpeparuu 25 mapta 2020
rozia»"* GbUIO TIPEKPAIIEHO PEryIapHOe U YapTEPHOE
aBHacooOIIeHre, OCYLIECTBIIEMOE U3 POCCUUCKIX
adpOIOPTOB B a3PONOPTHl MHOCTPAHHBIX TOCYapCTB
1 B 0OpaTHOM HaIllpaBIeHUU.

OpHaxko cornacHo cT. 12 MexxziyHapoLHOIo IIaKTa
0 TPaXXJaHCKUX U NOJUTUYECKUX IIpaBax «KaK/blil
YeJIOBEK MMeeT IPaBo MMOKU/ATh J0OYI0 CTpaHy,
BKJTIOYas CBOIO COOCTBEHHYIO» U «<HUKTO HE MOYKET
OBITH IPOU3BOJIHHO JIUIIEH [TPaBa Ha Bbe3/] B CBOIO
COOCTBEHHYIO CTpaHy». [Ipy 3TOM, €C/Id YYUTHIBATh
MeXyHapoJHYIo TpakTUKy U PykoBozcTBO Becemuip-
HOU opraHu3aIiu 3jpaBooxpaHeHus oT 16 ampe-
s 2020 r. PekoMeHZauuU 110 KOPPEKTUPOBKE Mep
00I1IeCTBEHHOTO 3/[paBOOXPAHEHUS U COI[UATBHBIX
mep B KoHTeKcTe COVID-19", To MephI 1o orpaHuye-
HUIO CBOOO/BI TIepeIBIKEHNS U TlepeceyeHrs IPaHHI]
MO>XHO CUATATh OIIPaBAaHHBIMU B CIydae MaHJeMUU.

I[Ipy 3TOM HEO6XOAMMO IPUHUMATh BO BHUMAaHHUE,
YTO U30JALMA MOXET UMeTh HelIPOIIOPIIMOHATbHO
HeraTUBHBIE IOCJIeICTBUA AJIA 3ZJl0POBbA HEKOTOPHIX
JIIOJIel, @ orpaHrYeHIe CBOOO/BI TIepeIBIKEHUS MO-
JKET TIOBJIeYb HapYyIIeHue IIpaBa Ha 00pa3oBaHue,
CBOOOZIHBIN BEIOOD TPOdeCcCcHy U poja JeATeNTbHOCTH,
Ha JOCTYTI K COLIMaJbHBIM yCIyraM U ApYyrux Mpas.
[ToaTOMy OrpaHUYeHUA Ha CBOOOAHOE TIEpeBIIKe-
HUE JI0JDKHBI OBITh COPa3MepPHBIMU, HEAUCKPUMUIHA-
LIMOHHBIMU U OTPaHN4YeHbI CPOKaMU.

TakuM 06pa3om, B yCIOBUAX 00bABIEHHON aHe-
MUU, CTABIIEH YIPO30i HALIMOHAIBHOM 6€30macHo-
CTU ¥ O6IECTBEHHOTO OJ1aronoydrs OOIbITNHCTBA
roCyZlapCTB, OTpaHUYeHMe IIpaB U cBOOO/ rpakjaH
CTaJIO BBIHYXK/IEHHOU, HO HEOOXOAMMOM Mepoi. [1pu
3TOM IIpaBOBas r'paHb, HA KOTOPOU OATaHCUPYIOT
[IpaBUTEIbCTBA, IPEANIPUHUMAsA Te WIN UHbIE OTBET-
HBle MepHI, ZI0 CUX ITOp YeTKO He IIpeAycMOTpeHa B
MeXJyHapOAHBIX HOpMAaTUBHBIX aKTaX, a JIUIIb KOC-
BEHHO OUepyHBaeTcs B peKoMeHAanuAxX BcemupHoi
OopraHu3alliu 3ZipaBooxXpaHeHus U B PyKoBoAcCTBax
Opranusarumn O6beanHeHHBIX Hatuii. OueBUHO,
YTO B IOZOOHOM CUTYaIlUU B CJTydyae HeEOOXOAMMO-
CTU BBeZIeHUA 3aKOHOJATeIbHbIX Mep OIrpaHUYeHNs
IpaB U cBO6O/ YeToBeKa U IpakaHrHA T'OCYZapCTBO
ZIOJDKHO OITMPAThCS KaK Ha 3aKOHOZATENbCTBO B 00J1a-
CTH IIpaB 4esioBeKa, TaK U Ha KOHKPeTHbIe peKOMeH-
Janny BceMupHoOU opraHu3aniy 37paBooXpaHeHusa
1 HallMOHAJIBbHBIX MeJULIMHCKUX U IPaBUTENbCTBEH-
HBIX OpTaHU3alui.

[Tpu 3TOM Ba)KHO YUUTHIBaTh, YTO KOHKPETHEBIE
HOPMBI B 00JTaCTH IIPaB YeJI0BeKa, TaKue KaK Ipa-
BO Ha JKU3Hb U CBOOOZY IepeABIIKEHUS, ABJISAIOTCA
YacTAMU B3aMMOCBA3aHHOM, B3aMO3aBUCUMOM U
HeZleMMOU crucTeMbl. OrpaHUYeHre OHOTO IIpaBa
HeMMHyeMO Bjie4yeT orpaHndeHue Apyrux. CiecTBU-
€M 3TOTO ABJISETCA TO, YTO IPaBa U CBOOOBI TOKHBI
OBbITH COATAaHCHPOBAHBI B I[EJIOCTHOM IEPCIIEKTUBE, a
OOLIMY IPUHLIMIIAMH TIPH PeaTn3aiy Mep IIPOTUB
pacrnpoctpaneHusa COVID-19 noymkHBL cTaTh IPUH-
LIUIBI 32aKOHHOCTH, COPa3MepHOCTH, pa3yMHOCTH U
cpodHOCTH. TOBKO OT/IaKeHHasA CUCTeMa 3alUThI
IIpaB YeI0BeKa IIOMOXKeT rocyzapcrBaM 3pGeKTUBHO
CIIPaBUTHCA C BBI30BaMu U otpebHOCcTAMU XXI B.,
JOCTUYB [I06aIBHON CTaOWIBHOCTH, COTMUAAPHOCTH
Y IUTIOPAJIM3Ma, IPYU 3TOM COXPAaHUB 6a30BbIe IIEHHO-
CTH IEMOKPATUYECKOT0 001IIecTBa.

12 Morley J., Cowls J., Taddeo M. Ethical guidelines for COVID-19 tracing apps // Nature. 2020. N° 582. URL: http://www.ncbi.
nlm.nih.gov/pubmed/32467596 (nata o6paweHus: 20.09.2020).

3 MopyyeHue Mpasutenscrtea PO o1 26.03.2020 «0O pelueHunsx no utoram 3acegaHus npesuanyma KoopamHaumoHHoro
coseTa npwu lNpaButensctBe Poccuitckon Oepepaumm no bopbbe ¢ pacnpocTpaHeHWEM HOBON KOPOHABUPYCHOM UH-
dekunmn Ha Tepputopum Poccuitckon Qepepauyun 25 mapta 2020 rona» // ObuumanbHbil MHTEpHET-NOPTaN NpaBoBoN
nHdopmaumu. URL: http://www.pravo.gov.ru/ (zata obpawenns: 28.09.2020).

' URL: http://www.consultant.ru/document/cons_doc_LAW_351718/ (naTa o6pawyeHns: 26.09.2020).
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AnHomauus. Bcmambve ananusupyomes demozpaguueckue npobaemvt 8 Poccuu u KHP. /lenaemcs
861800, UMO 8cNoOMO2amebHble Penpo0yKMuUBHbLlEe MeXHOI02UU (IKCMPAKOPNOpaAbHOe 0naio0om-
80peHUe, Cyppo2amHoe MAmMepuUHCmMaeo U m.0.) A8AA0Mcs IPPekmusHbIMU MemoOaMU JleueHUs
becniodus u, c1edo8amebHO, HACMUUHO020 peuleHus demozpagduueckux npobaem. B cmamove ana-
JUUPYIOMCSL PA3UYHblEe MOUKU 3PeHUSs. HA penpodyKmugHble npasa uesnoseka. O60cHo8bl8aemcst
Heobx00UMOCMb 3alumbl penpodyKmugHo20 300p08bsl UL penpodyKmueHblX npas uenoseka. Hc-
N0b308AHUE BCTIOMO2AMEIbHBIX PenpodyKMuUeBHbLX mexHonoz2uill 8 Poccuu, kak u 8 Kumae, pacuiu-
psiemcsl. 3aKoHO00AMebCMmaeo, pe2yaupyujee npagoomHuoueHus 8 daHHoll cepe, Hyxcoaemcs 8
CO8epULEHCMBOBAHUUL.

Knrouesste cnosa: demozpaguueckas noarumuka, oucbanarc, KHP, penpodykmueHoe 300posbe,
JleueHue becniodus, IKCMPAKopnopanrbHoe on100omaeopeHue, penpodyKmusHble Npasa ueno8exd.

Abstract. This article analyzes the demographic problems in Russia and PRC. It is concluded that
the assisted reproductive technologies (In vitro fertilization, surrogacy, etc.) are effective methods of
treating infertility, and thus partially settling those demographic problems. Different views on human
rights of reproduction are analyzed. It justifies the need to protect reproductive health. The number
of cases of the use of assisted reproductive technologies in Russia and China is increasing. Legislation
governing legal relations in this area needs further development.

Keywords: demographic policy, imbalance, PRC, reproductive rights, reproductive health, medical
services, infertility treatment, in vitro fertilization, reproductive rights.

C oBeT ympasssatomux [Iporpammel pazsutus Op-
ranusanuu O6beauHeHHBIX Hanwii B 1989 1. pe-
KOMeHZIoBas 00BABUTE 11 utosig BceMUpHBIM HEM
HapoZoHace/leH!sA. JTO ellle pas MoATBepKAaeT BaXK-
HOCTb MPO6JIeM, CBS3aHHBIX C BOCIIPON3BOACTBOM
HaceJIeHUsI, C pEITPOAYKTUBHBIMU IIpaBaMU yeoBeKa
JUIS CyIleCTBOBAHUSA U Pa3BUTHA JIOOOT0 TocyAap-
CTBa U BCcell IMBWIN3AIIUY B I1€JIOM.

Hamuka. 2019. N2 5. C. 43.

Jemorpaduueckrie MpobaeMbl CyIIeCTBYIOT BO
MHOTHX cTpaHax MUpa, BkItouyasa Poccuiickyto Dege-
pauuto u Kuraiickyto Hapoguyto Pecriy6iuky (KHP).

Ha npoTsxeHun nociegHux aecatwnetuii B KHP
MeHsUIach IIOJUTHUKA ieMorpadpuiecKoro peryamupo-
BaHUsA. OT OCO3HAHUSA TOTO, YTO OOJIBIIOE HAcee-
HUe — 3TO KOHKypPEeHTHOE IIPeUMYILECTBO, 00ecredu-
Barolliee MaciTabHoe pasBUTHE SKOHOMUKHY (1949—

[aHHoe nccnepoBaHue ocyliectsiieHo npu ¢uHaHcosol nogaepxke PODU B pamkax HayuHoro npoekta N2 18-29-14084.
KysHevosa C. B. lemorpadudeckue npouecchl 8 KHP kak paktop BHyTpeHHuX npobnem u gucnponopuuii // Coymonm-

8 BaH E. U3ameHeHune nemorpadudeckoin nonutukm Kutas: npuunHel, pesynsTtatsel, nepcnektussl // HapogoHacenenue.

2018.T. 21. N2 1. C. 84.
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1970 rT.), 710 KECTKOU MOJIUTUKY, HallpaBJleHHOM! Ha
cokpaiieHue HaceseHusa (1970—2000 rr.). [TosTomy
npoBoauBIIascs B Kurtae 6osee Tpex AecATUIETHH
TIOJINTHKA, HallpaBjieHHadA Ha CHIDKeHNe YHUCIeHHO-
CTU HaceJeHUd, IpuBeia K OJHOMY 13 CaMbIX HU3-
KHUX B MUpe K03$pUINEeHTOB poxzaeMocT — 1,22
MIaZieHIa Ha 1 )KeHIuHy.> A 3T0, B CBOIO OY€pe/b,
MIOPOAVIIO Maccy MpobJieM U, KaK OTMeYaloT KUTak-
CKMe y4eHble, «eC/IM B Hauajle aHTUHATaJIbHOTO pe-
TYJIMPOBAHUSA MIPUHIMI “OZ/HA CEMbS — OJUH pebe-
HOK” CITOCOOCTBOBAJI CHI)KEHHIO CINITKOM BBEICOKHUX
TEMIIOB POCTA Y COKPALIEHHIO 00IIeli YHCIeHHOCTH
HaceJIeHUsdA, TO 4yepe3 TPUALLATH JeT pe3yabTaTOM
cTaii IpPOo6JIEMBI, CBA3aHHBIE C IeMOTrpadUIeCcKIM
CTapeHUeM, FeH/IEPHBIM 1cOaIaHCcoOM, “CKPBITHIMHU
JeTbMU”, “BHyTpeHHel nMMUrpaluei” celbCKUX
JKUTesell ropoza, yXyAllleHHeM pelpoJyKTUBHOT'O
3/10pOBbA».

B Hauasne 2000-X I'T. MAKpO3KOHOMUWYECKHE yCIle-
xu KrTas no3Bosmiu nepeiTy K HOBOM KOHIIENIIUU
B OTHOILIEHUY POXXJAEMOCTH: CTaja OYeBUIHA HEOO-
XOZVIMOCTD B YBEeJIMYEHUH KOJUYECTBA MOJIOABIX JII0-
geti. C 2016 1. B cTpaHe paspelieHa «IByXAeTHOCTb»,
HO MHOTHeE y4eHble 3a/jal0TCA BOIIPOCOM, II0YeMy
POKJaeMOCThb He pacTeT 0OKHJaeMbIMU TeMIIaMU.
Y aTOli TpO6IEMBI MHOTO IIPUYMH. B 4acTHOCTH, «B
TIOJIOBUHE KUTAaWCKUX ceMel BO3pacT CylIpyroB —
crapiie 40 set, B 2012 1. 6ecrutogubiMu 66uTH 15 %
rpakZiaH eTOPOZHOTO BO3pacTa, IPUMEPHO B Ka-
Y01 BOCBMOU KUTalCKOU ceMbe OVH U3 CYyIIPyTOB
He MOXXeT UMeTbh JleTel, a Tpo6JIeM C pePOAYKTHUB-
HBIM 3/J0POBbEM He UMeeT TOJIbKO KaXX/bIi MATHIN
KUTAWCKUI CTyZIEeHT»".

CornacHo Konrnenmyy gemorpadriecKoil oauTH-
ku Poccuiickoil esepanuu Ha nepuog fo 2025 roza,
yTBepkaeHHO! YkazoM [IpesugenTta PP ot 9 okTa6ps
2007 . N2 1351 (pea. ot 1 urossa 2014 1.)°, 0CHOBOIIO-
JIaralouuMU HeIaMU JeMorpagpuiecKoi MOJUTUKN
CTpaHBbI B YKa3aHHBIN TEPUOZ ABIAIOTCA CTabMIn3a-
YA YUCAeHHOCTH HaceneHuda K 2015 1. Ha ypoBHe
142—143 MuH YesloBeK U Co3/laHue yCJIOBUM /A ee
pocta k 2025 1. 1o 145 MJIH 4esioBeK.

Ho, k coxkanenuto, B Poccuu Takke CyIeCTBYIOT
neMorpadudeckrie IpobIeMbl, B TOM YKCJIe CBA3aH-
HBle C HU3KOM poXkJaeMOoCThI0. Bo MHOTOM elie 1
IIOTOMY, KaK YTBEP>KJal0T MeJUKH, UTO KOJUIECTBO
6eCIUIOZHBIX TTap HACYUTHIBAET MUWIIHOHEI, U C KaXK-
ZBIM T'OZIOM OHO yBesJM4YuBaeTcd. B yncie npounx

CIToco60B MTOBHINIEHUS POXKAAEMOCTH, Ha Halll B3I/,
HeobXOIMMO Pa3BUTHE BCIIOMOTATENbHBIX PETPOAYK-
TUBHBIX TexHosoruit (BPT), B uncyio KOTOPHIX BXOZSAT
SKCTPaKOpPIOpaJbHOE OIUIOLAOTBOPEHNE, JOHOPCTBO
5MOPHOHOB, OOITUTOB, CIIEPMbI, KDUOKOHCEPBAIIUA
SMOPHIOHOB U T.JI.

BcemupHasa opranusanua 3jpaBoOXpaHeHus
(BO3) mpusHana sKCTpaKopIopaabHOE OIIOAOT-
BOpeHUe caMbIM 3G GEKTUBHBIM METOIOM JIEYEHUS
6ecrutonus. I1o oreHkaMm, 6ecIiofiie 3aTparuBaeT
110 186 MUIH 4esioBeK BO BceM Mupe’.

ITo saHHbIM EBpoITeiicKoro o6IecTBa penpoayK-
11U YeJIoBeKa M 9MOPUOJIOTHH, eXKero/iHo B Kutae
Aenaetca okosio 1 miH nukiaoB OKO, a B 2018 1. B
Poccum 65110 TTpoBezieHO 0koio 120 000 1IUKI0OB
OKO, u manHas uudpa yBEIUIUBAETCA C KAXKIBIM
rogoM’, TeM 60Jiee 4TO B POCCHU 3TO MOXKHO CZIe/IaTh
6ecIUIaTHO B paMKaxX 00s13aTeTbHOTO MEUITUHCKOTO
CTpaxoBaHUs.

B Kutae cerogus okoso 10 MiH apam TpebyeTcs
BPT, KOTOpBIe TPaKTYIOTCA KaK «COLMOTEXHUYECKU»
NPOAYKT, ¥ IUIIb 358 KAUHUK B 2013 I. UMesnu ju-
LeH3uo Ha BPTS.

8 nexabps 2020 r. IUPEeKTOP AernapTaMeHTa Me-
JUITUHCKOM ITOMOIITH JIETAM U CTY>KOBI POZIOBCITOMO-
>)keHUs MUHUCTepCTBA 3ApaBooxpaHeHusa Poccuu
E. BaitbapuHa mofiluepKHyJIa, 4TO pe0CTaBIeHueM
YCJIYT Ha OCHOBE BCIIOMOTATeIbHBIX PEIIPOAYKTUB-
HBIX TeXHOJIOTHH B CTpaHe 3aHuMaeTca 424 rocy-
JApCTBEHHBIE KJIMHUKYU U 825 4acTHBIX KINHUK. OHa
TaKKe 3asBUJIa B paAMKaX dKCIIEPTHOTO 00CYKAeHsA
B O6IIeCcTBEHHOM TajaTe MpobjieM CypporaTHOTo
MaTepUHCTBA U MEXaHU3MOB PeryJINPOBaHUS PeIpo-
AYKTUBHOTO Typu3Ma B Poccuu, uTo MuH3paB cuu-
TaeT BO3MOXKHBIM BBe/leHHEe OT/IeJIbHOU JINIleH3UU
Ha IIpe/iocTaBeHUe YCIyT CypporaTHOrO MaTepuH-
CTBa, OHUM U3 TpeboBaHUI KOTOPOI OyZeT Hamu4re
TOJIbKO TOCYJapCTBEHHOI GOPMBI COGCTBEHHOCTH y
MeAUIIMHCKUX OpraHu3anui.

B03MOKHOCTh BOCIIOJIb30BAThCA PA3IUUYHBIMU
npoueaypamu BPT — 3T0 4acTh penpofyKTUBHBIX
npas 4yesnoBeka. OfHAKO He CylleCcTBYeT eSUHOI0
MMOHUMAaHUS PeNPOAYKTUBHBIX IIPAB YeJI0BeKa, UX
OXpaHbl ¥ PEryJINPOBAHUSA B Pa3HBIX CTPaHAX MUpa.

B gactHOCTH, B KuTae goctyn k BPT npegocTtas-
JIAETCS TONBKO OPUITMALHBIM CYTIPY>KECKUM MTapam,
YTO BBI3BIBAET HEJOBOJIBCTBO CO CTOPOHHI pacTy-
el MPOC/JIOMKHY yCIIeIIHbIX KeHIIIUH, He3aMy»KHUX,

¢ JlaHb Xya. Benvkas anoxa. Kutaiubl He xotaT poxatb // URL: http://www.epochtimes.ru/kitajtsy-ne-hotyat-

rozhat-98966814/ (nata o6pauienus: 12.01.2021).
5 C3 P®.2007. N2 42. Ct. 5009.

¢ Inhorn M. C, Patrizio P. Infertility around the globe: new thinking on gender, reproductive technologies and global
movements in the 21st century // Human Reproduction Update. 2015. 21 (4). P. 411—426. Doi:10.1093/humupd/dmv016.

7 KpyuyuHuHa H. B., BopoHoBa H. B. Tpobenbl B NpaBoBOM perynmpoBaHum NpuMeHeHUs BCNoMoraTesbHbIX PenpoayKTUBHbIX
TexHonoruin // Mpobensl B poccuitickoM 3akoHopatenbcTee. 2020. T. 13. N2 4. C. 441—446.

¢ Qiao J., Feng Huai L. Assisted reproductive technology in China: compliance and non-compliance // Translation Pediatrics.

2014.N2 3 (2). P. 91.
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«3a 30», HalleJIeHHBIX Ha I03JHEe MaTepPUHCTBO, He
ob6ssaTenbHO B 6pake’.

[TocKOBKY TTPOOJIEMBI, CBI3aHHBIE C OTIpeese-
HUEM U peryJupoBaHUEM PeNpoAyKTUBHBIX IIPaB,
3aTparuBarOT MHTEPECH! OONBITUHCTBA TOCYJAPCTB,
OHWU SBJIAIOTCA TTPEIMETOM OOCYKAeHU Ha pasjind-
HBIX MEX/YHAPOAHBIX KOHGEPEeHIUAX U popyMax.
MexayHapoZHasA KOHPEPEHIIHA 110 TpaBaM Jejo-
BeKa, mpoxoAuBiias B TerepaHe B MapTe — ampese
1968 r., 3aBepuIwIach MpUHATUEM TaKOT'O JOKYMEH-
Ta, Kak Bos3BaHue. B myHkTe 16 faHHOTO IOKyMeHTa
3aTparuBaJnCh BOMIPOCH! PEIIPOAYKIINU YeJTOoBeKa:
«3amuTa ceMbHt U pebeHKa MpoJo/HKaeT BhI3bIBATD
03260Y€HHOCTh MEXKIYHAPOJHOTO CO00MIecTBa. Po-
ouTenu 06J1a1al0T HEOThbeMIEMbIM TIPaBOM CBOOOZIHO
U C YYBCTBOM OTBETCTBEHHOCTHU OIIPEAEIATh YUCIO
ZleTell ¥ CPOKU UX POXKAEHUS».

B HeKOTOpPBIX CTpaHaX K 3TOMY IOAXOJAT C UHBIX
no3unuii. EcTh cTpaHbl, B KOTOPBIX NIPU UCIOIb30Ba-
uun KO paspeien Boi6op nosa pebenka'®. B Poc-
cuu u Kutae 3To 3ampelrieHo, TeM 60see uTo B Kutae
HOBOPOXX/IeHHbIE Ma/JIBUUKU UMEIOT IPeAIOUYTeHe
repe/ IeBOYKaMu. DTO pa3pyllaeT reHepHblit 6a-
JIAHC U, KaK CIeACTBUE, 1eGpopMUpPOBaIo OpavyHBIN
PBIHOK: cerofHsa Ha Kaxkaple 100 HOBOPOXAEHHBIX
ZleBOUeK B HEKOTOPBIX patioHax Kurtas mpuxogut-
ca 134 manbuuka''. 1 sTa npobiema cBsi3aHa C
Hepa3yMHBIM UCIOJIb30BaHUEM MEeAUIMHCKUX J0-
CTYKEHUU.

Eme ®. ODurenbce B XIX B. 04eHb TOYHO 3aMETWII,
YTO HeNb3s 060bIATHCA HANTUMU TT0b6eaMu Hajl
MPUPOZION: «3a KaXKJyIo TaKyto mobeay oHa HaM
mctuT. Kaxkzas us sTux mobes nMeeT, Ipas/ia, B mep-
BYIO Ouepesib Te IOCIe/ICTBYSA, HAa KOTOPhIe MBI pacuu-
TBIBAJIU, HO BO BTOPYIO U TPETHIO OUepeib COBCEM
Zpyrue, HellpeIBUIeHHbIE TTOC/Ie/ICTBYSA, KOTOPhIE
OYeHb YaCTO YHUUTOXKAIOT 3HAYEeHHE MePBbIX»'%, [To-
STOMY OZIMH M3 OCTPHIX BOIIPOCOB — KaK COBMECTUTH
pa3BuTHE GMOMEAUIIMHBI C HEOOXOAUMOCTHIO 3alllU-
TUTDb PENPOAYKTUBHbBIE ITpaBa YeJIoBeKa.

AHanusy 3aKOHOZATEebCTBA, PEryIUpYIOLero
PeNnpoAyKINOHHBIE IIPOLIECCH] ¥ PEIIPOAYKTHBHBIE
IpaBa 4ejoBeKa, 0030py HayYHbIX IOPUJUYECKUX
HCCIIeJOBAHMI B 9TOM 061acT 60IbIIIOE BHUMAHUE
yaensier T. B. PomaHoBckuii. B MoHOTrpaduu 5T0ro
Y4EHOTO IPUBOAATCS TO3ULIUY PA3HBIX CIIEI[HATINCTOB
I10 BOIIPOCaM pPeNpoyKTHBHBIX IIPaB YeoBeka. B gacT-
HocTH, uccnegyercs nozumus O. A. Xa30BoH, KoTopast
ITIOHMMAET T10Z, PeNTPOAYKTUBHBIMY IIPaBaMU IIPABO
CBOOOZHO IPUHHMATh OTBETCTBEHHBIE PEIIEHUS OT-
HOCHUTEJIBHO KOJIMYECTBA JleTel, THTEPBAJIOB MeXK/Y UX
POXKAEHVSMY Y BpEMEHH UX POXKAEHHsA, IPaBo J0CTyIIA
K HEOOXOAVMBIM I 3TOT'0 MHPOPMALIUH U CPEZACTBAM,
IIPaBO JOCTUTATh BHICIINX CTAHJAPTOB CEKCYAIbHOTO U
PENpOAYKTUBHOTO 3/[0POBbsI, BKJIIOYasi IIPABO [IPUHMU-
MaTh pelleHNs 110 BOIIPOcaM, KacaloIMCS PETTPOAyK-
THBHOTO TIOBEZIEHUS B YCIOBHSAX OTCYTCTBUA JUCKPU-
MUHAIHY, TPUHYK/IEHNA ¥ HACHIAs .

Eme 6osee MIMPOKOe MOHNMaHNeE PENpPOAyKTUB-
HBIX IpaB npezyuoxeHo 0. I1. [TaBnoBoii, KoTopas
BKJIIOYAeT B HUX IIPAaBO Ha IOHOPCTBO U XpaHeHUe
II0JIOBBIX KJIETOK, IIPABO HA 3aIIUTY CBOMX PENPOAYK-
TUBHBIX IpaB’”. TIpy 5TOM OHa yTBEPK/AET, 9TO TIepe-
YHCJIEHHbIE €10 PENIPOAYKTUBHEIE TPABOMOYHS OIIU-
paroTcs Ha Te WK MHbBIE KOHCTUTYIIMOHHBIE ITpaBa
(mpaBo Ha OXpaHy 3/0pOBbs, IPABO HA >KU3Hb U JIP.).
B monorpaduu «[IpaBoBas oxpaHa MaTepUHCTBA
U penpoAyKTUBHOTO 370poBbsi» [. b. PomaHoBckuit
IIPUXOAUT K BEIBOZY, UTO PeIIPOAYKTHUBHbIE IIPaBa —
9TO, CKOpPee, YCIOBHBIN TepMuH. [1o ero MHEHHUIO, B
aTOoM chepe NO3BOTUTENBHO TOBOPUTB JIUIIb O TAKUX
KaTeropusx, KaK «peryJrupoBaHue PEIPOLYKTUBHON
ZeITeTbHOCTH», «PEIIPOAYKTUBHOE 3Z[0POBbE», «pe-
MPOyKTHBHbBIE BO3MOKHOCTH»'°,

HecmoTps Ha TO, 4TO B Hallleli CTpaHe ellle He
YCTOSIOCH OTIpeZie/ieHye PellpOAYKTUBHEIX IIPaB de-
JIOBEKA U He YAaJIOCh YCTaHOBUTD IIOJTHBIN UX IIepe-
YeHb, UCCIeJOBaHUSA B 9TOU 06JIaCTH CIeAyeT IIpo-
ZI0JDKATh, B TOM YHCJIe U3y9aTh 3apyOE)KHBIH OIBIT
Y COOTBETCTBYIOIME MEXAYHAPOAHbIE JOKYMEHTEHI.

? Kalinski A. Chinska metoda planowania rodziny // URL: https://www.obserwatorfinansowy.pl/tematyka/makroekonomia/
chinska-metoda-planowania-rodziny/ (nata o6pauenus: 12.01.2021).

10 KpyumHura H. B., BopoHoBa H. B. Ykas. cou. C. 442.
"' BaH E. Yka3. cou. C. 87.

2 Gurensc @. Ponb Tpyaa B npouecce npespauieHns obesbsaHbl B uenoseka // K. Mapke, @. Jurensc. Cou. 2-e usa. T. 20.

C. 129.

3 MoppobHee cM.: PomaHoBckuii I 6. TlpaBoBasi oxpaHa MaTepUHCTBA M PenpoayKTUBHOMO 340p0Bbs : MOHorpadus. M. :

Mpocnekt, 2018.

14

BoCcTo4HoeBponeickoe obospenune. 2000. N® 4. C. 16.

Xasosa 0. A. PenpogykTuBHble npaBa B Poccuu: npefensl 3akoHo[aTeNbHOro perynuposanus // KoHCTUTYLMOHHOE NpaBo:

'S [laBnosa t0. B. PenpogykunoHHas ¢yHKLMS opraHu3Ma Kak popMa peannsaunm KOHCTUTYLIMOHHOMO NpaBa YesioBeka Ha

XW3Hb : aBTOped. ANC. ... KaH. topua. Hayk. M., 2007. C. 4.
16 PomaHosckuii I b. Ykas. cou. C. 215.
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Abstract. Neither every dramatic change in ways of production and living, nor the renovation of cog-
nition and culture in human history are not the result of science and technology revolution. Private
law culture, important part of human organizational culture and legal culture, is based on humanity,
freedom and equality, justice, order and harmony. Present Artificial intelligent revolution will not
only change human way of living and developing, but also affect private law culture dramatically
and destructively, which will affect human beings as a whole and may lead to devastating destroy to
humans. Firstly, individuals become digital persons under two-tier space structure, under which self
will not be an end, but a device and means to be used by humans. Humans and machines coexist,
which promotes artificial machines to become subjects, to a great extent. The modern somatic tech-
nology may create somatic, emotional or intelligent supermen, furthermore, an inequality between
supermen and normal humans will result in reification and objectification of the latter. Secondly, data
hegemony may arise from the algorithms and data which are becoming resources, which will make
natural persons lose privacy, personal lives, personal space and critical abilities, in the end, natural
persons will become transparent ones, furthermore, freedom of the private law will be fading away.
Thirdly, data decision-making replaces human decision-making, and algorithm equality replaces
formal equality. However, the algorithm black box, the value deviation of built-in program code and
deep learning of intelligent machines may lead to permanent prejudice and discrimination against
subjects, giving rise to overused algorithm, completely challenge and deviate from fairness and justice
that private law seeks for. Therefore, it is necessary to prevent the theories systems and rules the private
law from losing cultural values so as to develop high technology, live up to the expectation of humans
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for a better life, and produce an orderly and harmonious society, which is an important goal of devel-
oping an intelligent society: First of all, humans are the main users of technology. The negative effect
of technology application is based on perception and morality of human beings. The loss of private
law cultural values, caused by the development and change of precaution technology, forces people to
consider related perception and ethics, absorb various cultural values, maintain, uphold and advocate
technological humanism, guide the development and practical application of artificial intelligence
technology with ethical goodness, construct scientific humanism, and integrate science -technology
and humanity. Secondly, the value of justice is relative and developing, which requires integrating the
concept of data justice, code justice and algorithm justice into the value and basic principles, providing
a new standard of justice for the freedom and equality of the private law, weakening and eliminat-
ing data hegemony and algorithm discrimination so that free value and equality of the private law
will be recovered. Finally, Related concepts and principles must be included in systems and rules so
that the private law subject system is reshaped, the private law subject status of intelligent robots is
accepted completely or partly, and the subject-object confusion caused by human-computer symbiosis
is removed. Moreover, the legal behavior system must be changed so that the civil subject’s online and
offline behavior and man-machine collaborative behavior are integrated and standardized, and the
potential risks of the harmonious private law order are eliminated. Furthermore, legal right systems
are updated and restructured, so that legal attributes and uses of data and information are redefined
or reorganized reasonably, and the protection of data, information and privacy are strengthened. Last
but not the least, the basic imputation principle and causality of civil liability must be renewed so that
the liability risks caused by human-machine coordination and the independent behavior of intelligent
machines are distributed reasonably, and compensation systems are improved.

Keywords: artificial intelligence, civil subject, cultural values under the private law, freedom , equality
Fund project: This paper is part of Project No. 18BFX113 of the National Social Science Foundation en-
titled The Research on Subjectivity Related to Artificial Intelligence and Regulations under Private Law.

cience and technology is the source of

human prosperity and civilization progress.
Furthermore, scientific and technological revolution
is the fundamental driving force for the phased
progress of the human society and the evolution of
civilization. Humans have been passing through three
technological revolutions in history and is now facing
the fourth technological revolution, which is another
major change in human cognition and information
technology, and which will break the law of human
natural selection and be replaced by intelligent design
rules.! Hence, the era of wisdom is around the corner.

Compared with the previous scientific and
technological revolution, the current intelligent
information technology revolution will not only
fundamentally change the way of human living and
development, but also have a profound impact on
people ‘s views of life, value, ethic, culture, science
and technology, philosophy,”> which will affect
mankind both positively and negatively. How to avoid
its negative effects will be an unsettled problem to us.

As far as the private law is concerned, the
intelligent information technology revolution will
not only greatly affect and challenge the traditional
private law system and theory, but also weaken two
core values — freedom and equality--- in traditional
private law culture to a great degree, with the

result of stripping and weakening the humanistic
foundation of the private law, losing the dominant
position of humans in the private law, and finally
shaking and even subverting the entire private law
system. Therefore, as the era of wisdom develops,
in order to live a better life of wisdom, we must fully
understand, avoid the subversive impact that the
disappearing of the cultural values under the private
law have on human private law society and private
law life.

1. A brief development history
of human cultural values during
science and technology revolutions

In Choen’s book Revolution in Science, he points
out that since the beginning of the 18th century,
the word “revolution” has been “not only related
to the government, but also to ideas and cultural
undertakings, especially in the development of
science”.’ He maintains, “Revolution is a sign of
political change, social change and economic change,
and it is widely recognized that revolution is also a
sign of scientific change*.*

However, it has been shown in human history that
every essential change in production and way of life,

' Yuval Noah Harari. A Brief History of Humankind / translated by Lin Junhong. Beiijng : CITIC Press Group, 2014:375.
Z Lin Dehong. Fifteen Lectures on Philosophy of Science and Technology. Beijing : Peking University Press, 2004: 241.
3 Cohen B. Revolution in Science / translated by Lu Xudong & Zhao Pei Jie. Beijing : Commercial Press, 2017 : 91.
4

Cohen B. Op. cit. P. 92.
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every great change in social order and social system,
and every renewal of values in cognition and non-
material culture is only the result of a major scientific
and technological revolution. Human beings have
material and non-material duality.’

Human material needs and existence is superior
to its non-material needs and existence, and the
former is the base of the latter, while the latter is
more profound and advanced. Hence, major scientific
and technological revolutions in human history affect
material culture, then affect non-material culture,
that is to say, those revolutions affect and change
production and way of life of people obviously and
directly, and then change human cultural values
implicitly and progressively.

Natural survival is the earliest and most basic
way of human survival. In the primitive natural
survival stage, i.e. the first stage of natural survival,
nature provides certain materials for the survival
and development of human beings, human beings
mainly collected and hunted for a living, wholly
depending on the change of nature. Humans in this
stage have no ability to produce organisms, let alone
the understanding and adjustment of nature.

Following that stage, in the stage of natural
survival partly depending on agriculture, human
beings began to domesticate more and more plant
and animal species. Because a large quantities
of living things become extinct, humans created
livestock, a new form of life. Thus, the agricultural
revolution led to the first change in the way of human
production and life.® After that, “The natural growth
of plants and animals developed into agricultural and
animal husbandry production state.””

The way of human life develops from migration
life to settlement life. However, because natural
survival still mainly depends on biological resources,
still relying on the natural conditions of nature and
the natural conditions of human beings themselves,
it is not only impossible to effectively solve the
two basic contradictions between the infiniteness
of human needs and the limited nature of natural
resources,® the infinite nature of human needs and
the limited ability of individuals, but also human
beings lack subjective initiative and the desire for
innovation, inevitably surrender to the authority of
nature, so that they beg and rely more on God-given
and natural blessings, with the result of forming the
natural worship which is naturalism in terms of the
relationship between man and nature, and which
is the primitive humanistic agricultural culture in
cognition.

5 Lin Dehong. Op. cit. P. 22.

Confucius and Zhuangzi’s expressions— “cure it
inside, but not outside it” and “nothing tired”, that
is, “seeking virtue without seeking things” — are
the representative of this cultural value. However,
settlement life also limits the scope of human
activities, and most people begin to have “their own
home” so that the boundaries with other species
begin to appear, and humans begin to develop
towards self-centered organisms.’

However, it should be noted that although
the agricultural revolution brings about the first
change of human production and way of life, but the
agriculture and animal husbandry is still biological
production. Although human beings, in the material
creation activities, began to gradually replace
natural things and human beings themselves with
artificial objects, so that human beings began to
release from labor, but the technology as a whole
was not separated from the laborers and didn’t exist
independent of materials.

As a whole, the first change in human production
and lifestyle and the formation of naturalistic
cultural concepts are not the result of scientific
and technological changes or revolutions. Only in
the modern industrial revolution does the power of
scientific and technological revolution begin to really
appear.

Although the signs and situations of the two
industrial revolutions in modern times are different,
the energy is converted into their common core,
which has greatly solved the shortage of human
energy and raw materials, and made science and
technology serve the production process directly
for the first time, which has triggered the booming
human productivity, thus brings the important turn
from traditional agricultural society to modern
industrial society.

On one hand, agricultural industrialization has
reduced the requirement of a large amount of labors,
on the other hand, the remaining labors crowded
into cities and promoted the development of urban
large-scale industry and commodity production,
the state and the market have replaced families and
communities and become an important sources
of power, individuals have begun to have roots
in the state and society, becoming a subject of
independence, freedom and equality, in the end,
commodity exchange and consumption became the
basic way of their survival. In this process, technology
is completely separated from the laborers’ corporeal
forms and independent of human labor organs,
which become the human way of behavior, creation

¢ Yuval Noah Harari. Homo Deus: A Brief History of Tomorrow / translated by Lin Junhong. Beijing : Publishing House of

Electronic Industry. 2017 : 71.
7 Lin Dehong. Op. cit. P. 286.
8 Lin Dehong. Op. cit. P. 286.

? Yuval Noah Harari. A Brief History of Humankind. P.2014:95.
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and survival,' and survival of human beings are
transformed from nature stage into technical stage.

With the help of objects created by technology,
human beings not only improve their ability to
understand and transform nature, but also improve
and strengthen human abilities not by themselves by
virtue of technology so that machines become objects
of worship and technical culture can be generated,
combined with science and culture, and develop into
the leading culture of industrial society — science
and technology culture, advocating that science and
technology is a great force and the first productive
force to promote social progress.

However, on one hand, because modern science
and technology itself was originated from the
European Renaissance Movement, when the modern
literary and artistic revolution was appearing, on
the other hand, there was no clear professional
restrictions and division of labor, most of the people
engaged in scientific and technological research
are very knowledgeable, with a high humanistic
quality. As Engels points out in his assessment of the
Renaissance: “This is the greatest, progressive change
that mankind has ever experienced, an era that
requires giants and produces giants — giants in terms
of thinking, enthusiasm and character, versatility and
knowledge.” ... The heroes of that time had not yet
become slaves to the dividing labor, which restricted
people and had one-sided effects that we often saw
in their successors."

Therefore, while modern technicalism, science
and technology culture advocate science and
technology as the first productive force, the people-
oriented people advocated and respected modern
humanism, regarded human beings themselves as
the object of worship and the center of the universe;
regarded justice, freedom and equality as the source
of meaning and authority of human survival, which
has been affecting and guiding the development of
science and technology, providing and accumulating
a profound foundation and heritage of human
culture. However, the two cultures are beginning to
show some kind of unbalanced development.

Since the 1950s, with the development and
popularization of computers and the Internet,
human society has been involved in the information
revolution,'?the third industrial revolution in
history, and after experiencing mechanization and
electrification, humans entered into the information

' Lin Dehong. Op. cit. P. 226—217.

age. In fact, with the popularization and application
of scientific and technological inventions such as
papermaking, printing, telegraph and telephone,
there have been many cognitive and information
revolutions in human history.

However, the information technology revolution
represented by computers and the Internet not only
solves the problem of overloading human memory,
but also makes more informationized, immediate and
convenient communication, and information itself
becomes a shared resource and property, as well as
the "new economy" of the Internet becomes the focus
of economic growth and recovery.

At the same time, human beings began to go
beyond physical space and into the infinite virtual
space created by the Internet. the multi-intersected,
closed free “circle of friends” could be built on wechat,
Micro-blog and other new media, *thus expanding
and complicating the human social network and its
scale to a considerable extent, the internet life has
become a basic way of life and a normal phenomenon
in the Internet age. In the virtual space created by the
Internet, third-party payment, crowdfunding mode,
virtual currency and other new business patterns
affect business model, trading methods, equity
relations and operational management methods
dramatically of the traditional single physical space,
resulting in a large number of emerging rights, and
leading to old and new rights conflict, changing and
reorganizing interest patterns and human ways of life
and survival, but also deeply changing and shaping
people’s values and cultural perceptions.

There are diverse social forces and social subjects
on the internet, such is interests and values. Every
subject can participate in national governance and
public life with the help of various new models and
platforms, everyone can be editor and journalist
to publish information and discourse expression,'*
realizing self-shaping and sharing of values, and
sharing has become a new value and a kind of culture
in the Internet age.

At the same time, the information technology
revolution caused by the rapid development of
information technology, biotechnology and new
materials technology will bring about a third
revolution in the way of human production and life."
The development of information technology makes
the Internet proceed from publishing and interactive
models to survival one, and the barrier between

"' Engels. Natural Dialectics / translated by Yu Guangyuan, et. al. Beijing : People’s Publishing House, 1984: 6—17.
12 Zhang Jiangjian. Intelligent Wave. Beijing : Chemical Industry Press, 2019 : 73.
'3 Ma Changshan. Deconstructing and Rebuilding Law Order in Internet plus Era // Exploration and Free Views. 2016. (10).

P. 40.

“ Ma Changshan. Two-way Construction of Order in the Internet Era Tribune of Political Science and Law // Chinese

Journal of Law. 2018. 1. P. 133—134.
'S Lin Dehong. Op. cit. P. 248.
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physical and virtual worlds is completely eliminated, '®
human beings can seamlessly switch to virtual and
realistic “dual space”; isolated things in the physical
world can also be extended into the virtual world
and everything could be connected on the internet;
algorithms become the core, and information and
data become resources, which creates a new digital
economy form based on the network platform, and
creates a new social model of human-computer
symbiosis and intelligent interaction."”

And “digitalization can virtualize everything”,'®
virtual survival has become a new form of human
survival.” As Niglo Ponti put it: “Computers are no
longer just computers. Computers do determine our
existence”, so that mankind enjoys unprecedented
freedom, but the power of the state has not been
reduced, which is a two-way increasing strange
phenomenon.*

Not only that, this intelligent information
revolution caused by the development and application
of high technology is more likely to have a great
impact on human beings themselves. On one hand,
human intelligence is replaced or optimized, and
the limitations of human brain are surpassed, on the
other hand, human beings are transformed from the
subject of technology into the object of technology,
and human life and body are technicalized.*

Modern science and technology culture is coming
into being, and negative effects of technological
“double-edged sword” are appearing ,human
freedom, equality, fairness, justice advocated in
human culture, and even human beings themselves,
may be recognized, so that established experiences
and cognitive precipitation in all the associated
human evolution, are challenged subversively.*

2. The impact of the intelligent
information revolution on cultural
values under the private

law and the disappearing of cultural
values under the private law

Human beings themselves have cultural attributes.
Furthermore, private law culture, an important

component of human system culture and legal
culture, is based on humanistic care, with freedom
and equality as the core value, for the purpose of fair
justice and harmonious order, making outstanding
contributions to the construction and development
of political order, economic order, social order.
However, the private law culture is facing the
challenge of the disruptive destruction and impact
with the development of artificial intelligence and
the information technology revolution. In a sense,
this kind of destruction and impact is essentially on
human beings themselves and even devastating to
human beings.

Firstly, the “double-layer space” structure and
human-computer symbiosis will result in the dual
loss of nature and subjectivity of civil subjects. In
thousands of years of the private law life, civil subjects
have always been living in the one-dimensional real
world, keeping physical contact by touching each
other and speaking language in the real world, with
basic understanding, knowledge and trust between
each other, and it is these “people” in the real world
and their behavior that have become the object of the
private law. Although the civil legal acts carried out
by the subjects related to each other in the real world
may not fully express the free will of the subject,
realize and meet the demands of the subjects, they
can still manifest the subject’s self — nature and their
value claims.

However, in the era of Internet and artificial
intelligence, the activities of civil subjects extend from
physical space to network virtual space, while living
under the dual framework of “physical world— digital
world, real life-virtual life, physical space-electronic
space”,”® which fundamentally challenges civil
subjects: First, data becomes the center of the world,
everything of civil subjects becomes the object of big
data or algorithms analyzed and quantified,** and
the civil subject is remodeled into data man, which
no longer regarded self as a purpose, but regarded
self as devices and tools. Some scholars put, “Using
algorithms to deal with some of the activities unique
to human beings may result in the loss of the most
fundamental human nature in these activities”.?
Second, human-machine coordination and human-

' Brockman J. Digerati — Encounters with the Cyber Elite / translated by Wang Zhong, et. al. Haikou : Hainan Press,

1998. P. 157.

'7 Ma Changshan. Legal Transformation in the Era of Intelligent Internet // Chinese Journal of Law. 2018 (4) : 21—22.

'8 Lin Dehong. Op. cit. P. 256.

" Negroponte N. Being Digital / translated by HuYong & Fan Haiyan. Haikou : Hainan Press, 1996 : 15.
2 Yang Yanchao. Robot Law — Building a New Order for the Future of Human. Beijing : Law Press, 2019 : 4.

21 Lin Dehong. Op. cit. P. 249, 257.

22 Wang Tianyi. Artificial Intelligence Revolution: History, Present and Future. Beijing Times Chinese Press : 192.

% Ma Changshan. Legal Transformation in the Era of Intelligent Internet // Chinese Journal of Law. 2018 (4] : 21.

2 Michael P. Lynch. The Internet of Us: Knowing More and Understanding Less in the Age of Big Data, Translated by Zhao
Yanan. Beijing : Publishing House of Electronic Industry 2017 : 222.

% [ uke Dormeh I. The Formula:How Algorithms Solve All Our Problems... and Creat More, Translated by Hu Xiaorui et.al.

Beijng : CITIC Press, 2016 : 223.
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computer symbiosis will become the universal pattern
of the Internet and artificial intelligence era; civil legal
relations between people under traditional private
law will develop into human-machine, and even
machine-machine ones, not only intelligent machines
have obtained the great possibility of development
as subjects, but also the borderline between subjects
and objects under traditional civil legal relations are
challenged, so that the natural person as the subjects
of human relations will be completely broken.?®
Third, with the help of modern human technology,
it is possible to create a “post-biological man” subject
while strengthening human body and intelligence,
but also it is possible that a few elites are upgrading
into physical, emotional and intellectual super-human
beings, who are highly superior to other intelligent
people so that species hierarchy will be established,?”
which may eventually lead to the most unequal
society in human history,?® and most people will
become meaningless, worthless people, losing their
sense of existence and self-worthiness, seeking only
sensory stimulation and happiness, furthermore, their
personality will be completely materialized, with the
loss of human subjectivity.*

Secondly, algorithmic worship and data hegemony
will give a fatal blow to the private law freedom.
Freedom is the eternal value human beings seeking;
freedom is the core value of private law, respecting
the subject’s personal freedom and property
freedom, respecting the subject’s free will and
freedom of movement, so as to show the underlying
humanism and rationalism of private law. However,
with the development of Internet and platform
economy, algorithms and data increasingly have
the attributes of resources and property, becoming
the new resources and new types of property in
the Internet age, while data and information have
become a competitive target of platform enterprises
and Internet merchants , but also become the
object of Internet economic worship, and even data
hegemony, so that, instead of human beings, big data
and algorithms control the world and all the new
authority.

Under the hegemony of data, big data and the
Internet of Everything, the everything related to
subjects of natural persons will be transformed into
data losing privacy, so that natural persons will
lose their personal lives, personal space and critical
thoughts, then become a “transparent person”, who

cannot feel and experience “sacrosanct human lives
and human experiences”, and big data algorithms
will replace the free wills of subjects; the human
absolute control will be transformed into a “relative”
one; “complete” control will be into part control in
private law.*® Private freedom will be fading away,
or even eradicated.”

Finally, subjects will be discriminated or treated
unfairly owing to big data decisions and algorithmic
black boxes. Fairness and justice are the original
connotation and basic characters of law, and also the
main value claim and the ultimate aim of law. Modern
private law also regards fairness as its core value, and
the principle of equality and fairness among subjects
under private law promotes the realization of the
eternal justice.

However, with the development of the Internet
and artificial intelligence, human decision-making is
increasingly dependent on algorithms, furthermore,
data decision-making will replace human decision-
making; algorithm equality will replace formal
equality.?” That is to say, although algorithmic
decision-making may make decision-making more
scientific and more fair to some extent, but human
beings may suffer from permanent individual or
group prejudice or discrimination due to the value
deviation of “algorithmic black box” or built-in
program code , or the deep learning of intelligent
machines themselves, which may bring social
honor confusion and self-fulfilling prophecies to
specific groups,® and even harm the public interest,
breed “overused algorithm”, “big data cheating
acquaintance” price discrimination, etc. what’s
more serious may be that algorithmic decision-
making and big data become a tool for some people
to seek improper benefits, which will not only greatly
damage the legitimate rights and interests of some, or
even all civil subjects, but also may lead the subject
of private law to a state of incurable inequality, and
thus challenge and deviate from fairness and justice
under private law completely.

3. Precautions of the disappearing
of cultural values under the private
law in the era of artificial intelligence

Cook once said that in the age of artificial intelligence,
“I'm not worried about artificial intelligence giving

% Yang Yanchao. Robot Law — Building a New Order for the Future of Human. Beijing : Law Press, 2019 : 14.

27 Yuval Noah Harari. Homo Deus: A Brief History of Tomorrow. P. 315.

% Yuval Noah Harari. 21 Lessons for the 21st Century / translated by Lin Junhong. Beijing : CITIC Press Group, 2018 : 67.
¥ Tecent Research Institute. Artificial Intelligence te. Beijing : CITIC Press Group, 2018 : 67 gies. Beijing : China Remin

University Press, 2017 : 316.

% Yang Yanchao. Robot Law — Building a New Order for the Future of Human : 374.

3

Yuval Noah Harari. Homo Deus: A Brief History of Tomorrow : 294.

%2 Yang Yanchao. Robot Law — Building a New Order for the Future of Human : 102.
% Yang Yanchao. Robot Law — Building a New Order for the Future of Human : 104.
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computers the ability to think like humans. I'm more
concerned about people thinking like computers,
without values or compassion, without concern for
consequences”.** The rapid development of internet
and Al technology leads to the change of subjectivity
of private law subjects in human society and deviation
from traditional freedom and equality. Therefore,
how to control and adjust present concept, system
and rules to prevent the disappearing of cultural
values under the private law, guide the benign and
normative development of artificial intelligence
technology, live up to the people’s expectations for
a better life in an orderly, harmonious and healthy
society, has become an important topic and mission
of civil legislation in the era of artificial intelligence.

First, technical humanism should be advocated
and integrated into cultural values, guiding the
development and practical application of artificial
intelligence technology with benign morality,
with the result of the establishment of scientific
humanism and realizing the new integration of
science and technology and humanities. Technology
is a double-edged sword, but people are the controller
of technology, so the potential negative effects of
technology application lies in people’s understanding
and morality.”

Therefore, in order to prevent the disappearing of
cultural values under the private law, caused by the
development of artificial intelligence technology and
its variation, people should change their stereotype of
technology and ethics. On one hand, human beings
should understand that technology has natural and
social attributes, and the development of technology
should follow natural logics and social logics,* so as
to correct logics of machines by using human logics,
and to reduce and control the alienation of artificial
intelligence technology and the possible negative
effects on human society and private law subjects.

On the other hand, benign morality should be
incorporated into the research, development and
application of artificial intelligence technology,
removing its demonic nature and returning to
the human standard, “actively creating a robot
technology culture full of humanistic care and
rationalism, cultivating the humanistic minds of social

subjects, especially robot research and development
subjects”, realizing the new integration of science and
humanism,” respecting and maintaining the ethics
and values of natural person subjects, maintaining
the free claims and their equal status of private law
subjects, and ultimately safeguarding the human
nature and subjectivity of natural person subjects.

Secondly, the concept of data justice, code justice
and algorithmic justice should be contained in value
and basic principles for the purpose of weakening
or eliminating data hegemony and algorithmic
discrimination, and recovering freedom and equality
of private law subjects. Although law originates from
justice as if a baby is from its mother,* the value of
justice is relative and dynamic.*® People understand
justice differently and pursue different justice in
different historical stages, at different times, and
even in different societies or different countries of
the same historical stage. The rapid development
of artificial intelligence and information revolution
is forcing human society into an unprecedented
situation. “Traditional, modern and post-modern
elements suddenly meet together.”, which breaks
the existing balance, makes public policy, systems,
value, identity, class and social order, etc., are in the
deconstruction and reconstruction brought about by
the overbalance.*

If humans want to restore and rebuild the benign
order of human society and restore the free value and
equality of private law subjects, they need to add data
justice, code justice and algorithmic justice to the
“family” of justice, so as to standardize and guide the
flow of data, code editing and algorithmic decision-
making, eliminate data hegemony and algorithmic
black boxes, and enhance human well-being.*

The generation and inclusion of a new justice can
also provide a choice of social value and guidance for
the value of civil subjects, standardize and set new
forms of behavior, so that big data and algorithms
can be more intelligent to meet the diverse and high-
level requirements of private law subjects, to recover
the free and equal values of private law subjects,* so
that private law is constantly moving towards justice
after human nature is analyzed carefully by big data
and algorithms.

3 Cook. I'm Not Worried about Artificial Intelligence. I'm more Concerned about People Thinking like Computers. EB/
OL // URL: http://finance. china. com/industrial/11173306 /20170612 /30706950,htm(.2018-12-21.

% Lin Dehong. Op. cit. 275.
% Lin Dehong. Op. cit. 220—221.

37 Zhao Wanyi. On the Legal Subject Status of Robots:Basic Requirements of Legal Restraints on Robots // Journal of

Guizhou Minzu University. 2018 (3) : 160.

% Radbruch G. The Philosophy of Law / translated by Wang Pu. Law Press, 2005 : 32.
% Wang Limin. Spiritual Building of Civil Law: Philosophy’s Perspective. Beijing :Law Press, 2010 : 113.
“ Ma Changshan. Deconstructing and Rebuilding Law Order in Internet plus Era // Exploration and Free Views. 2016 (10) :

39.

41 Ma Changshan. Legal Transformation in the Era of Intelligent Internet // Chinese Journal of Law. 2018 (4] : 25.
“2 See: Wang Limin. Spiritual Building of Civil Law: Philosophy’s Perspective. Beijing : Law Press. 2010 : 115—125.
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Finally, we should remodel private law systems
and private law rules, allocate rights, obligations
and liabilities reasonably, integrate and standardize
the online and offline behavior of private law
subjects, and strengthen data, privacy and personal
information protection. “The legal system is a system
of allocating rights, obligations and liabilities”,* the
private law of the intelligent society must deal with
the challenges brought about by the information
revolution, and redesign the rules of the private law
and system.

Specifically, private law systems and rules could
be made out as follows.

First, private law subject systems should be
remodeled. The private law subject status of
intelligent robots should be recognized completely
or partly, depending on the diversity of private law
subjects, and the problem of object and subject
confusion brought about by human-machine
symbiosis should be removed. Of course, this problem
could be solved under private law systems based on
how to position subjects of artificial intelligence
robots. Therefore, on one hand, no matter whether
artificial intelligence has human characteristics or
not, its individual existence is very different from
the corporate structure of legal persons, and its
independent decision-making with high intelligence
is also very different from the corporate decision-
making and operation of legal persons,* so it is
appropriate to regard artificial intelligence robots as
“humanlike” rather than “grouplike”. On the other
hand, artificial intelligence is a high-tech product
and belongs to technical existence, very different
from the biological existence of natural persons
and the real natural existence, and as a subject,
its instrumentality is also very different from the
ethics and values of natural persons, so it is more
appropriate to regard artificial intelligence as a fourth
subject independent of natural persons, legal persons,
illegal organizations.

Second, the civil legal behavior system should
be changed. The civil subject’s online and offline
behavior including artificial intelligence, human-
machine coordination and even machine-machine
coordination behavior should be integrated and
standardized so that the potential loss of harmony
in the private law order should be avoided. Under
the dual space structure, the network is not a space

outside the law, so the regulation of the civil subject
behavior under private law must govern the network.
Subject’s online behavior must be standardized and
limited, so that the online or offline, virtual or real,
electronic or physical behavior of civil subjects are
subject to the right regulations, as well as network
order should be purified and kept. At the same
time, after recognizing the subject status of artificial
intelligence robots, the private legal system of
human-machine interaction and machine to machine
interaction behavior is established to realize the
benign development of human-machine relationship
and human-machine order.

Third, the concept of legal rights should be
updated and reconstructed.*”® Data should be
classified and distributed reasonably. The legal
characteristics of personal information should be
collected, classified and utilized, the protection of
data, personal information and privacy should be
updated, legitimate rights and interests of civil
subjects should be guaranteed. The traditional
civil rights system focuses on the property right,
obligatory rights and personality rights, and use
tangible objects, human behavior and personality
interests as objects. With the development of the
Internet and information revolution, not only new
things such as data, information and virtual property
are emerging, but also the "self-behavior" of the
"thinking" machine may appear except for human
behaviors, which broaden the scope of the object and
subject of legal relations.*®

However, how to accurately understand and
define the legal nature of these new things from
the perspective of legal philosophy, confirm
the classification of data and information from
the legislative perspective, reasonably regulate
the behavior of collecting and utilizing data
and information, balance and distribute data
appropriately and information subjects, and collect
and utilize data related to rights and obligations of
subjects, is a problem to be solved under private law
in the Internet and the digital age. However, it is
certain that when data and information are becoming
important resources and production materials,
affirming the property classification and object status
of data and information, and making out systems and
rules is what the private law should do in the society
of science and technology.

“ Friedman L. M. The Legal System: a Social Science / translated by Li Qiongying & Lin Xin. Beijng : China University of

Political Science and Law Press, 2004 : 23.

“ Wang Chunmei. Enlightenment and Reflection on the Robot Duality in the “Grishin Act // Jianghan Tribune. 2020 (9) :

130.

4 Ma Changshan. Legal Transformation in the Era of Intelligent Internet : 30.
“ Chen Fusheng &Yang Changyu. The Expansion of the Object of Legal Relations in the Age of Intelligent Internet —
Thinking on the Issue of Emerging Rights // Journal of Heilongjiang Administrative Cadre College of Politics and Law.

2019 (1) : 2.

47 Wu Handong. Institutional Arrangements and Legal Regulation in Age of Artificial Intelligence // Science of Law. 2017

(5) : 128.
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Fourth, civil liability principles and causation
should be rebuilt. The liability risks caused by the
coordination of human-machine behaviors and
the independent behaviors of artificial intelligence
machines should be distributed reasonably. The
system of damage filling should be perfected, and
the legitimate interests of victims are fully remedied
and protected. The traditional civil liability risks are
distributed in accordance with the doer’s behavior
and mainly rely on doer’s fault.

However, with the development of artificial
intelligence, especially with the advent of strong
artificial intelligence era, intelligent machines will
have certain “autonomy”, therefore, their actions
are "independent", and how to identify the subject
of liability for damages arising from them will
be complicated and uncertain in terms of liability
principles and cause-effect relationships, which will
bring about the possibility of reforming civil liability
systems based on the fault of human behaviors. Of
course, from the perspective of human-computer
collaboration, how to judge the liabilities and cause-
effect relationships in terms of damages arising from

intelligent machines is a serious and complicated
problem, which may be solved in the future as the
Al technology develops and integrates into the civil
subject system, civil legal act system, tort liability
system and other systems.

To sum up, the internet and intelligent information
innovation not only bring an unprecedented
challenge to the current legal rules and legal order,
but also conflict with the existing legal system in
civil subject law, copyright law, tort liability law,
personality law, traffic law, labor law ,and so on,
which discloses the defects in legal systems,* and
make the subjects under private law suffer from
subjectivity deviation and permanent discrimination,
challenge the freedom and equality under private
law to a great extent , fundamentally subverting the
justice and humanism of private law. It is the aims
of reforming the private law in the era of artificial
intelligence that concepts under private law should
be renewed, private law system should be remodeled,
the cultural values under the private law should be
maintained, and the subjectivity and subject status
of human beings should be guaranteed.
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AHHOTnal;u.ﬂ. B cmameue paccmampuedaromes TlpO5JleMHbl€ B80MpOCHL UHMepnpemayuu maxKkux KOH-
uenmyaJjibHolx nor—mmuﬁ, KAk npasa uesosexka u aeMOKpamlLﬂ. Ilo mnenuro asmopos, y 3anaodHotl
mpaxkmoskKu 2ymaHumapHoﬁ nogecmku noOA8JAAemcAa camocmosmeslbHass KOHKypupyrouwas ajib-

Kntoueswle cnosa: Gyprcyastvle pesontoyll, COUUANbHbLL 0mbop, Hapodosaacmue, 0eMOKpAmusl,
npasa uesnogekd, cucmema coyuanbHo20 kpeoumad.

Abstract. The article deals with the problematic issues of interpretation of such conceptual concepts as
human rights and democracy. According to the authors the Western interpretation of the humanitarian
agenda has an independent competing alternative.

Keywords: bourgeois revolutions, social selection, people power, democracy, human rights, social

I[IpaBa 4es0BeKa BOILLIH B MOJTUTUYECKUI 060POT
TIOoCJIe IEPBBIX OyPrKya3HbIX PEBOJIIOLIUI: aHTVIUH-
CKO, aMepHUKaHCKOU U ¢ppaHIy3cKkoi. Bypxyasusd,
obsazaBiIas B aOCOMIOTHBIX MOHAPXUAX 3HAYUTEIb-
HBIMU MaTePHUAJbHBIMU pecypcaMu, OblIa IOTHO-
CTBIO JINIIIEHA BIVAHUA Ha MIOJIUTUKY FOCYZApCTBa.
«MecTo Toprara — B JlaBKe, a He B TapJIaMeHTe», —
YTBepKJaT! IOJUTUYeCKUe JIUTH TOTO BpEMEeHH.

' [laBnexko B. Poccus n Kutait npegnaratot Hosble npasuna urpbl // A Regnum. 23 mapTa 2021. URL: https://regnum.
ru/news/polit/3223198.html (zata obpawerusa: 20.04.2021).
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«CaMooyeBHaHbIE UCTUHBI» B COBpGMEHHOﬁ MHTEPNPETAL M

A. 10. Hoocenbues, K. B. CrenaHtioruu

YcTpaHeHue 3TOU «HeClpaBeAIUBOCTH» U CTAJIO OC-
HOBHOI! 11eJTbI0 6YpIKya3HbIX PEBOMIOINHI. UTO Ke
KacaeTcs TpaB ¥ cBoOO/ HaceJIeHuUs, TO 3/IeCh «BCe
0CTasIoCh B CYLITHOCTH IO-TIpeskHeMy»>. CBo6oza, pa-
BEHCTBO U T.JI. ObUIM OOBIYHOM COLMATIbHOM eMaro-
rueit 6ypyKyasuu C 1eJIbIo IPUBIeUYeHUs HaceaeH s
Ha CBOIO CTOPOHY. Jla’ke camoe OCHOBHOe TpeboBa-
HUe OYP)Kyas3HBIX PEBOJIONNI — paBEHCTBO BCEX
nepe/; 3aKOHOM — OCTaI0Ch Hepeaaru30BaHHBIM .

ABTODBHI TIOJTATAIOT, YTO POJIb GYPIKya3HBIX PEBO-
JIFOIIUH B COLIMAIBbHOM IIporpecce 4eJoBedecKoro
obI1ecTBa CHIBHO TIPEyBeTNYeHa.

3amnazHasg KOHIENIUA MIpaB YeJoBeKa BIepBhIe
6bl7Ta HOpMATUBHO OTpakeHa B Jlekapanuu He3a-
BucuMocTH CIITA. «MbI cuuTaeM caMOOYeBUIHBIMU
HUCTUHBI, YTO BCe JIFOJU CO3/IaHbl pABHBIMU U HaJlesie-
HbI TBOPIIOM OTIpe/ie/leHHBIMU HEOTheMJIEMBIMU TIpa-
BaMH, K YHUCIY KOTOPBIX OTHOCATCSA IIPaBO Ha JKU3Hb,
Ha cBOGOJly U Ha CTPEMJIEHHE K CYaCThIO»".

«MBI CYMTaEM CaMOOYEBUAHBIM» — OE3YCIOBHO,
OYeHb BECOMBIY apryMeHT, He BbI3bIBAIOIIUN HUKA-
KUX COMHEHUU. A BOT eCTeCTBEHHbIE HAayKU YTBep-
JKJAI0T, YTO TeHETHYeCKoe MHOTO0bOpasue JTro60ro
6HOJIOTUYECKOTO BU/A ABJISETCS OCHOBHBIM yCJIO-
BHUEM ero BbDKUBaHUA. Jaxke IeTU U3 OTHOMN CeEMbU
(kpoMe 6IM3HEIOB) OTIUYAIOTCS APYT OT PYTa, T.€.
He ABJIAIOTCSA PaBHBIMU OT POXK/JEHUA.

Poccutickue yuenele A. B. [Tonakos u JI. C. Ma-
MyT 060CHOBAHHO CUUTAIOT U3HAYaTbHBIM ITPaBOM
YyeJioBeKa JINIIb ITPaBO Ha KOMMYHUKAIIUIO, T.e. Ha
B3auUMo/ieiicTBHe ¢ cOIluyMOM. Bce ocTanbHbIe TTpa-
Ba MOABJAIOTCA Y HET'O B pPe3yJbTaTe COIIUaIbHOTI'0
B3aumozencTBUs. OHM 3aBHUCAT OT COLIMAIbHOIO I0-
BeZleHUA YesloBeka. Hampumep, mpaBoBoii cTaTyc ocy-
YKZIEHHOTO K JIUIIEHUIO CBOOOIBI HE COBIAZIaeT C mpa-
BOBBIM CTaTyCOM 3aKOHOIIOC/TYITHOTO IPaXKJjaHHA" .

B. H. YnuyepuH yTBepxKAan: «Y4eHHUEe O HEOT-
YyKJaeMbIX U HEHAapyIINMbIX IIPaBax uyejoBeKa, KO-
TOpBIE TOCYZAPCTBO JOKHO TOJBKO OXPAHATh, HO
KOTOPBIX He CMeeT KacaThCsl, eCTh YUeHNe aHapxXude-
ckoe. [Ipu TakoM OpsAZKe KaXKAbIi ZenaeTcs cyabeit
CBOMX TIpaB U 06s13aHHOCTEHN, Havaso, P KOTOPHIX
OBIIEXKUTHE HEMBICUMO»’, Bee «IIBeTHbIE PEBOJIIO-
oun» 3a mocaeguare 30 jgeT HaVISAHO ITOKa3aau, Ha
YTO CIIOCOOHBI TPaXK/aHe, «3HAIOIIKE CBOU IIPaBax.

[IpaBa 4esoBeKa He MOTYT OBITh pa3 U HaBcerga
JAHHBIMY, HeM3MEeHHBIMHU, TIOCKOJIbKY Ha HUX OKa3bl-
BAIOT BJIUSHUE IIEHHOCTU ¥ IIPUOPUTETHI O0O1IIeCTBa,
B KOTOPOM »KHBET 4esJoBeK. Bpaz im yemoBedeckoe
JIOCTOMHCTBO OyZleT paccMaTpHUBaThCSA B KAUECTBE
CaMOCTOATENLHOM [EHHOCTH B O0IIECTBE, B KOTOPOM
[JIaBHBIM ABJIAETCA UMYIeCTBEHHBIN CTaTyC YeIoBe-
Ka. [IpaBa 4enoBeka OyAyT 3/ieCh JIUIIb HHCTPYMEH-
TOM KOHKYPEHTHBIX OTHOIIEHUH U HCII0Ib30BaThCA
JJ14 TIOJTyYeHUA MaTepuaabHON BBITOJEL. B kauecTBe
IIprMepa MOXKHO IIPUBECTH IOKHPYIOUYI0 MHOTUX
HCTOPHIO C TI0ZIaueii CyieOHbBIX UCKOB «3Be3/» [01-
JIUByZla K CBOEMY IIPOZIOCEPY, CoZeprKallluX TaKue
MTOZPOOHOCTH UX aKTEPCKOU Kapbephl, 0 KOTOPHIX
JI00011 YeIOBEK C a/IeKBAaTHOM IICUXUKOM IIpenovert
OBbI HE PaCIIPOCTPAHATHCA.

CiefyeT TakKe OTMETUTD, UTO IIPHU3HaHMe IIpaB
1 cBo6OZ 32 aGCTPAKTHHIM «4€JIOBEKOM BOOOIIIE» 63
KaKOH-TMO0 KOHKPETU3aLUU KaK HeJlb3s JIy4Ille OTBE-
JaeT MHTepecaM OOIIeCTBa, B KOTOPOM COIIMAIbHBIN
0TOOP MPOTEKAET 110 HauboJiee IPUMUTHBHOMY, IPY-
6oMmy, ecTecTBeHHOMY crieHapuio. Eciu npegocTa-
BUTH paBHbIE IpaBa OAHAUTY U TPYKEHUKY, HETPYAHO
JloraziaThCe, KTO B peaJbHOCTU CMOXKeT UMH BOCIIOJIb-
3oBaThcA. K coxaneHuto, «caMoo4eBUHbIE NCTUHBI»
celfyac BKJIIOUEHBI BO BCE OCHOBOIIOIaralolye Mex-
ZyHapOJHBIE COIVIAIIEHNS IO IIpaBaM 4yeynoBeka. 06
3TOM I103a60TUIOCh Hanbosee BIUATENBHOE B MUPE
rocyZiapcTBo.

[ToHATHE eMOKpaTHUU B 3alIaZiHBIX TOCYJapCTBax
B II€JIOM CBOZIUTCA K «CBOOOZHBIM BEIOOpaM». Takoe
IIOHUMaHHe JIeMOKpaTUH XapaKTePHO [ OJIUurap-
XWYeCKUX PeXHMMOB, «3aKOHOZaTeJIeM» KOTOPBIX B
HacrosAllee BpeMA ABiaAroTca CIIA. Yxxke B caMbIX
PaHHUX TOPTOBBIX PeCIyOInKax cOOpaHusA rpax-
JiaH (Beye) CTAHOBWIMCH IPOBOAHUKAMU MHTEPECOB
KYII€YeCKUX U BOEHHBIX JJIHT .

3amnaZHble IOJIUTHUKY II0JaraioT, 4TO ITocpes-
CTBOM «CBOOOJHBIX BEIOOPOB» pPeaTnu3yeTcs IPUH-
LIUI HapoZoBaacTuA. Ha caMoM zieie B COBpeMeHHBIX
OJINTapXUYECKUX PEXUMAax «CBOOOAHBIE BEIOOPHI»
MIPE/CTaBIIAIOT OO0 KOHKYPEHIINIO KallUTalIOB U
Y3aKOHEHHYI0 KOPPYILIHUIO.

V3BecTHBIN poccUiicKUil TpaBoBe/ U TocyZap-
cTBeHHBIH ZieATess K. 1. [TobeoHOCIER CITPaBeTUBO

2 [obegoHocues K. [1. Benukas noxs Hawwero spemeHn. URL: https://ru.wikisource.org/wiki/Benukas_noxbs_Halero_spe-

meHu_(MobenoHocues) (nata obpaweHns: 20.04.2021).

3 PaccMmaTpumBas cynebHyto cuctemy CLLA, Y. BepHam npuxofuT K BbIBOLY O TOM, YTO €CTb U3PSAHASA [0S UCTUHBI B TaKOM
BbICKa3blBaHMU: «HenoBek nonyyaeT Takoe nNpaBocyame, KOTOpoe eMy no kKapMmaHy». CnoxHo ckasaTb, Hackonbko B CLLIA
aTa npobnema ocTpee, YeM B fpyrux ctpaHax. C™m.: bepHam Y. lpasosas cuctema CLLA. Bein. 3. M. : Hosad toctuuus,

2006. C. 226.

¢ Hexnapauwns vHesasucumoctu CLUA. 4 niona 1776 r. // URL: http://www.hist.msu.ru/ER/Etext/indpndnc.htm.
5 CM.: Koanes A. A. MexzyHapofHas 3alimTa npae yenoBeka: yuebHoe nocobue. M. : Ctatyr, 2013. C. 20—21.

¢ CMm.: Kosanes A. A. Ykas. cou. C. 10.
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YTBEPKJAJ, YTO «OZHO U3 CAMbIX JDKMBBIX ITOIUTHYE-
CKUX HavaJs eCTh Hayajo HapOZOBIACTHUA, Ues, UTO
BCAKas BIACTh UCXOAUT OT HapoZa U UMeeT OCHOBa-
HUe B BOJIe HApOAHOM»®. Vzies HapogoBIacTHs 1po-
THBOPEYUT JaHHBIM I'eHeTUKY [T0BeZleHUA YeIoBeKa,
COIVIaCHO KOTOPO# MiepapXus B OOIIECTBE BHIITOTHSIET
POJIb «HECYIIEro KapKaca» ¥ 00ecliednBaeT ero BHy-
TPEHHIOIO CIUIOYEHHOCT /11 COBMECTHBIX IeACTBHIA’.

Hu B ogHOM rocyzapcTse Mupa HapoZ He yIpas-
JISIET TOCYAapCTBOM ™. B pasHbIX CTpaHax y BJIacTh
HaxogATcss UHAHCOBbIe, TOProBhIe, TapTUHHEIE, BO-
€HHBbIe, X03AlCTBeHHEbIe, IIJIeMeHHbIe, PeJTUTHO3HbIe
U pyTHe 3JIUTHI B 3aBUCHUMOCTU OT UCTOPUYECKUX U
KYJIBTYPHBIX 0cOOeHHOCTeH cTpaHbl. OCHOBHASA MPU-
YMHa, IT0 KOTOPOU CyIllecTByeT hepapxus: Bce JII0Au
He paBHBHI OT POXXAEHHUA I10 CBOUM YMCTBEHHBIM,
bU3MIECKUM, MOPaJIbHBIM, BOJIEBBIM U JINJIEPCKUM
crioco6HOCTAM .

[TosToMy ZleMOKpaTHYeCKUI PeXUM OIpe/ies-
eTca He MHMMBIM HapoZoBJacTHeM, a IPUHIIUIA-
MU, IO KOTOPBIM 00pa3yeTcs CoLlMaIbHasA HepapXUs.
V3BeCcTHBIN COBETCKUY reHeTUk B. T1. Ddpanumcon
BBICKa3aJl MHEHHe, YTO UMEeHHO KPUTEePUH COLNab-
HOTO 0TOODPA, a He hopMa IpaBIeHMs, TTOTUTUIECKasa
IporpaMma, apUIINpOBaHHEIE JIO3YHTU OIPeZesIAIoT
CYLIHOCTB TOTO WX WHOTO TIOJTATHYECKOTO PeXXuMa >,
JleMOKpaTryecKye MPUHIUIIBI COI[UAIBHOTO O0TOO-
pa 3aKJII0YaroTCA B 000peHNH 00IIeCTBOM TaKUX
YKU3HEHHBIX CTPATerii, KOTOPHIE TI03BOJIAIOT OOJIb-
IIMHCTBY Z06MBATHCS IPUEMJIEMOTO COI[UATIBHOTO
cTaryca, He BCTylasd B )KeCTKHe KOHKypeHTHBIE OT-
HOILEHUS C IPYTUMH JIIOAbMU, HallpUMep A06poCo-
BECTHO TPYZAUTHCSA, IONTy4aTh 00pa3oBaHUeE, yBAXKATh
IIpaBWIa OOUIEKUTHUA.

Y ecsii paccMaTpUBaTh aJlbTEPHATUBHOE OYPIKy-
a3HOMY ITOHATHE IeMOKPaTUH, TO CJleZiyeT IPU3HaTh
3aciay)KuBalollleii BHUMaHNUA KUTaUCKYIO0 CUCTEMY
conanbHoro kpeauta (CCK), kotopas ¢ 1 AHBapsa
2021 r. nony4ynia jJeraabHBIN cTaTyc. CucTema oc-
HOBaHa Ha eIMHON NHPOPMaIMOHHOH crcTeMe, KO-
Topas aHaJIM3UpPYyeT 10 KaKA0OMY rpaxJaHuHy 160
THICAY ITapaMeTpoB U3 142 yupexaenuii. Kaxxagomy

8 [lo6egoHocues K. [1. Yka3s. cou.

rpaXZlaHVMHY [IPUCBAaUBAETCA OIIPE/EeIEHHOE YUC-
710 6asu10B. CyIIeCTBYIOT YeThIPe ITIaBHbBIE TPYIIIIEI
CCK—A, B, C, D. [IoBpIIat0T COUMATBHBIN peUTHHT
ydacTtue B 61arOTBOPUTENIBHOM ZIeATebHOCTH, 3a60-
Ta O MOXXWIBIX WIEHAX CEMbH, XOPOIINEe OTHOIIEHUA C
coceiAMUY, NOA/EPKKaA [IPABUTENBCTBA B COLIUAIBHBIX
ceTsX, HaJu4ue Xopoiell GUHAHCOBOU KpeAUTHON
HCTOPHH, COBEPILIEHNE JTI0O0T0 repOUYeCcKOro mo-
CTYIIKA U AP.

[MonmxkarT pedTuHTr Hapymenud [1/1/], ygactue
B «IIBETHBIX PEBOJIIOLUAX», PACIIPOCTPAHEHUE CIIy-
XOB 1 (peKOB B COLMANBHBIX CETAX, OTKa3 OT ITIOMO-
LY [IpeCTapesIbIM POSUTEIIAM, KYJIbHUYECTBO U Jp.
BxozsammMm B rpymimny D 6yzieT TpPyZHO YCTPOUTHCA Ha
paboTy, KynmuTh OWJIET Ha TPAHCIIOPT U B3SITh KPEJMUT.
OOb11eHre ¢ TAKUMU IpakZiaHaMHU MOXKET CHU3UTh
PEeUTUHT I'pakJaHaM U3 Jpyrux rpynm. B 2018 r.
coluanbHbIN peUTUHT ObUT BBE/IEH /i O13Heca,
KOTOPBIH ZIOJDKEH CTPOTO COOJIIOAATh TPeOOBaHUA
0 HAJIOTOBOM KOHTpOJIe, OXpaHe OKpy:Kalolel cpe-
ZibI, 6€30TIaCHOCTH TPY/A, Ka4eCTBE MIPOAYKIMH U JIp.
Oco6eHHO BayKHBI [TOJIOKEHUS O Hajlorax 1 HaiiMe
paboTHUKOB. [IpepUHUMATENN C HUSKUM PEATHH-
TOM He CMOTYT BecTu 6r3Hec B KHP.

Takaa cucrema, 1o 3ambIcy pykosozacTsa KHP,
IIPU3BaHA C/le/IaTh YeloBeKa 6oJiee 3aKOHOMOCTYII-
HBIM, YKPeNIUTh IOPSAZOK B CTpaHe, ciocoOCTBOBATH
MPOABMKEHUIO CTPAHBI TI0 TIyTH COLMaIu3Ma’.

[To MHEHUIO aBTOPOB, HAJTMYKE B OOIECTBE KPU-
TEPUEB COIIMATBHOTO 0TOOPA, KOTOPHIE BCe IPU3HA-
10T U IO Jlep>KUBAalOT, — HECOMHEHHBIN IPU3HaK
ZIeMOKPATHU. A C TOUKY 3peHUs GypKya3HOH ZieMo-
kpatuu CCK — 3To orpaHnyeHye pas U cBoOo de-
JIOBEKa, DJIEKTPOHHBIN KOHIJIarephb, BO3BpaT K CO-
CJIOBHOMY ZIeJIEHUIO O01IeCTBa, HapyIIeHHUe II00aTb-
HOT'0 IPUHIIMIIA PABHOIIPABUs IPak/iaH B cTpaHe'*.

ABTOpBI He MOTYT COIVIACUTBHCA C JAHHBIMU YTBEP-
xaeHuaMu. O6bABIeHNEe PaBHOIIPABUSA IPAXKAaH,
BJIACTU HAPOZa O3Ha4aeT Ha JieJie IIPU3HaHNe CaMOr'o
AHTUTYMaHHOT'O ¥ IPUMUTHBHOT'O €CTeCTBEHHOTO
ot6opa. B 3T0l1 CBA3M HEUITHUM OyZIET BCIIOMHUTD
crop 6oJiee 4YeM IOSyBEKOBOU JaBHOCTH MEXAY

? [lpaBotBopos I. B. 3ooncuxonorus ansa rymanmtapues. Hosocmbupck, 2002. C. 167.
0 Bapumu M. H. 0bocHoBaHHO Ha3biBaeT NPUHLMM HAPOAOBNACTUS KOHCTUTYLMOHHON Mudbonorueit. CM.: Bapuuy U. H. Kox-
CTUTYLMOHHAA MUDONOrMA: BOSHUKHOBEHME, NpefiHa3HaYeHne 1 npakTuka npumereHus (yacts 1) // Tocymapctso u

npaso. 2018. N2 12. C. 62.

Kak otmeuaeT 6uonor I. B. npaBOTBOpOB, Te3NC «BCe JIIOAN OT POXAEHUA OANHAKOBbI, @ pPa3IMYHbIMUN UX OenaeT OKpy-

XXEeHMe 1 BocnuTaHue» bbin nopoXaeH Hallen 6eCI'IOMOUJ,HOCTI:PO nepepn o4eBMaoHbIM HYenoBe4eCknm MHOF006pa3VIeM.

CM™.: [IpasotBopos I. B. Ykas. cou. C. 261.

12 9¢paumcon B. 1. TeHeTnka aTuku n actetnku. C6., 1995. C. 19.
'3 KatacoHos B. f0. CoumnanbHbiil peTUHT: 371eKTPOHHbIM KOHLIAarepb UAN «AWBHbIA HOBbIN MUP» // UHCTUTYT MexayHapoa-
HbIX MOJIUTUYECKMX U IKOHOMUYeCKMX cTpaTernin — Pycctpart. 15 dpespansa 2021 r. URL: https://russtrat.ru/analytics/15-

fevralya-2021-0056-3036.

CM.: [lenncerko A. Kntan oundposan Bcex rpaxkaaH no «Cucreme coumanbHoro kpegmta». Y Hac Toxe y>Ke ecTb 3 3akoHa,

npubavxatonx K oundposke // Bnor «OunHaHcosble ToHKoCcTW». AHaekc.[3eH. 12 ausapsa 2021 r. URL: https://zen.me/

vwt3J (gaTa obpauwierms: 20.04.2021).
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«CaMooyeBHaHbIE UCTUHBI» B CUBpEMEHHOﬁ MHTEPNPETAL M

A. 10. Hoocenbues, K. B. Ctenantorun

ITK KITICC u KITK". LIK KIIK B cBoeM IIpeajioskeHn o
reHepajbHOU IMHUY KOMMYHUCTUYECKOTO JABIKEHUA
oT 14 uroHA 1963 r. ykasas, 4To IToZMeHa rocyzap-
CTBa JUKTATYPHI IpOJIeTapraTa «00IeHapOJHbIM
roCyZapCcTBOM» M IIOZIMeHa MapTUM «BCeHapOAHOM!
napTuel» TeOpeTUYEeCKHU ABJISIETCA BecbMa abcypa-
HOM, a IpaKTUYeCcKu — KpailiHe BpeJHOU. Bo Bcex
6€3 UCKITIOYEeHHs COIMATUCTUIECKUX CTpaHax ' mo-
CTOSIHHO BOCIIPOM3BOZATCA U MHOXXAaTCA IIapasnTHI,
CIIeKYJIAHTHI, TYHEeAAIbI, XyJIUTraHbl, Ka3HOKPaZbl,
211 60PBOBI C KOTOPBIMU 1 HE0OXOAUMA AUKTATypa
IpoJsieTapuara.

Ecii abcTparupoBaThesi OT OPTOOKCATBHBIX TIO-
JIOXXeHUU MapKCu3Ma, TO HaZlo IPU3HAaTh, YTO KUTau-

CKVle TOBapUIIY BePHO MOAMETIIH CBA3b MEXY «00-
IeHapOoAHBIM roCyJapCTBOM» M OTKa30M OT TaKOTO
IIPUHIIMIIA COIIMATILHOTO 0TOOpa, IPU KOTOPOM eC/Ir
JyeJI0BEeK XOPOIIO PaboTaeT, TO OH AO/LKEH JOCTOHHO
cymecTBoBaTh. Kak MbI 3HaeM, 6€CKOHTPOIbHBIHI
POCT ITepeYrCIEeHHBIX BBINIE aHTHOOIECTBEHHBIX
5JIEMEHTOB U CTaJl OCHOBHOM NMPUYNHOU Kpaxa
CCCP.

B 3axiroueHue aBTOPHI IPUXOAAT K BBIBOAY, YTO Y
3arnaHoM TPaKTOBKYU 'yMaHUTApHON IIOBECTKU yKe
ceifyac oABIAETCA CAMOCTOATENbHAA KOHKYPUPYIO-
mas aabTepHATUBA, JOCTATOYHO NIpUBJIeKaTelbHaA
JUIS1 TOTO, YTOOBI OBITH IPUHATOMN 3HAYUTENBHON Ya-
CTBIO MeX/yHapOJHOI'O co001IecTBa.
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WS DRHRA ), R e N —ASEr A S e A, R AR R AE P9 A T 2R 1 T
SRR EIEMI AR, AR HEAM O, JHEREK. e, DASADREE LRI
HiRo FE TR RYTHUR D IR A BGE AT LA R B S A A L M BB S P, VA BUEHT
FESEER P LIVE S, EEEEH SR, AlEAUSAT IR SE B 2R Al R R, B a)i%
BHLRAR R AL YRIADLEI AR S FVERBUEAT (B A CREEAL A (i 4, DLRHIR AT IS
IRy . BARI S, ERERLIRA RS, ST H RS R, KR T 18644F
ARSI T L (R ARE B IR, DR IR e S, (RIS SRR T PR A R IR 2R
MG H I Sk m ik R K B EORIMES) TR AL (FE5) VABUZHTEN, A
DY [ 58 15 R RGN SE I RN AU IS AT SRR A LLSE 8 s ok 5 BRSPS IR AF,
LT RIRPERGERE, 3778 T RIS EREBUSAT IR s i R S fee e ik e A S iR
H b e P BIE B AE R VF 2R AR DA AE R 70 B0, B P BIE B BR BEIE N B ik e . AEVRANL
RS T, R B IR IR AN BRI o o P ik SR P o R 2 By, MR LA T 18644 W] I L I 39
FAE e ] A2 Bk N AT A S e AN R S I 3, VR A AR A R ) 95 S B ) R A
B FIFI 25 5 7 ERGRAEYY, AR a6 8 ik 8T ARCE LIRS =)
AL DR IS AN ZAED 23 RT3 T A ADBORIER 1, ATBORIANLEIREE (R BB AT R AT
S BT AREAT TS SE o AE FVEBGEAT 1 S B AN RIS 7 10, wR A e o e A P e
BESEIL VSIS AT AR RS, WE T UIEEER. W, RN, EE BRI E ik
A B AL, ]IS AR 2 AR e e vk e w2 L) the O A BB e BT R VAR AT 4R it 1 B KR
PRI, AT HIPE BNEBUSAT R G IR, DRI DR AT ) B B 1w R SR vh SRR A
IBATPANET BRI — 36, TR PRI AU, 10 B AR R R 5 AR i REFEHI R PAT RN 7]
PR L. LR A HGE RVEBGSAT WU e R IIE Mt 2 R (i AR IE R . AR Y
SIXASRFERIN SO IR T, ARD B mliERUS L RYEISAT,  DLRAE SERRUR SR P i SEBL i i) 2
HOAMARIEHHES) T RHEBAWTA JE, LU RREBUSATHLH HI A B2 .

FEE: WP M, FAW, REEARL RABATHLE]

Abstract. After the collapse of the USSR, Russia entered a new social transition period, and reform
in the field of state structures, including the legal system, began. The judicial power plays an import-
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ant role in the process of legal reform, and is manifested at several levels of the state, society and the
individual. Based on the gradual completion of the theoretical and institutional construction of the
mechanism of action of the judicial power of the Russian Federation at the beginning of the transition
period, the judicial power is gradually being put into practice, but as society develops, the mechanism
of action of the judicial power dynamically develops in accordance with practical requirements, includ-
ing changes in the system of judicial authorities, changes in the mechanism of judicial proceedings,
improvement of the mechanism of control and ensuring the mechanism of judicial power, as well as
separation of the power of execution of a sentence from the judicial power.

In particular, in the system of judicial authorities, due to excessive pressure on the consideration of
cases, the institution of justices of the peace, established during the judicial reform of 1864, was re-
stored in order to ease the burden of the federal court and at the same time achieve a quick resolution
of disputes between residents; The complete consolidation of the constitutional judicial system led to
the gradual establishment of constitutional (statutory) courts of the subjects of the Russian Federation,
which would allow improving the foundations of the constitutional judicial system and the constitu-
tional judiciary in Russia; To address the review of judicial practice in cases related to the resolution of
disputes on the protection of intellectual rights, the Intellectual Property Rights Court was established,
which expanded the requirements of the judiciary in specialized areas; In order to eliminate various
differences between the Supreme Court of the Russian Federation and the Supreme Arbitration Court
of the Russian Federation in the interpretation of many laws, the functions of the Supreme Arbitration
Court of the Russian Federation were included in the Supreme Court of the Russian Federation.

As for the reform of the mechanisms of judicial proceedings, the institution of juries was restored
during the judicial reform of 1864 in order to get rid of the institutional abuses associated with the
institution of people’s assessors in the USSR; During the period of general social transition and judicial
reform in Russia, the change in legal concepts and the requirement of judicial practice led to Russia
reviewing and evaluating the institution of judicial precentors and; The principle underlying human
rights in the Constitution has brought the role of the judiciary in the field of ensuring and protecting
civil rights to a significant one, and the mechanism of administrative action has gradually changed
with the adoption and application of the Code of Administrative Procedure of the Russian Federation.
In the field of improving the mechanism of control and ensuring the mechanism of judicial power, the
judicial power, after judicial reform and institutional construction, achieved a situation of developing
independence, a control mechanism was created by a subject consisting of the constitutional court of
the Russian Federation, the parliament, the prosecutor’s office, an autonomous body of judges, at the
same time, the judicial department under the Supreme Court of the Russian Federation provided for
the actions of the judiciary in the transitional period of the Russian Federation.

The execution of decisions is the final point of the judicial power, so the issue of the execution of decisions
becomes an integral part of the exercise of judicial power in judicial reform, as well as concentrated
in civil areas, while a specific way of reform is the separation of the power of execution of a sentence
from the judicial power. The above will be a manifestation of the institutional transformations of the
mechanisms of action of the judiciary to adapt to social development in the transition period. In a
special and long process of transition, the judicial power of Russia could achieve useful action, as well
as the renewal and transformation of institutions that are formed in practical processes, contributed
to the continuous development of the judicial power, while the mechanism of action of the judicial
power is continuously being improved.

Keywords: Russia; transition period; judicial power; mechanism of action of judicial power.
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Abstract. The formation of the Russian procedural legal system is closely connected with its unique
historical evolution. Russian Russian culture According to the Norman theory of the origin of the
Russian nation, the Scandinavian culture is the most important source of early Russian culture.
During the chaotic period of the tribe at the stage of primitive society, the Norman Varian was invited
to Russia to reconcile the tribes of Russia and manage them, and this brought the Germanic custom
to regulate the socio-economic and legal relations of various tribes. Since the formation of the ancient
state of Russia, the ruling class has constantly strengthened the drafting of new laws and regulations,
but customary law still dominates the legal system of the state. At the same time, ordinary norms in
the system of customary law as a quasi-legal norm between morality and law have become an integral
organic component of social customs and norms at all stages of Russian social development.
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During the period of Ancient Russia, the common custom of the Slavic people and the Norman Cus-
tomary Law had a profound impact on the social life of ancient Russia. From the beginning of the 9th
to the 17th century, customary law existed as the main legal source for regulating social relations in
the late period of the development of Russian primitive society and in the earlier time of feudal society.
His coercive force was based on the conviction that was widespread in the social community during
this period, that is, "existing customs denote a reasonable basis". With the formation of the East Slavic
state, the rulers began to work on drafting new legal norms, but inheritance is still mainly based on
customs based on the clan system. As a result, as a rule of conduct recognized and guaranteed by the
state, traditional customs gradually acquired a legal nature, and after that, positive law was formed.
"Russkaya Pravda" is the most representative legal collection in the early years of the Russian feudal
society, "The Truth of Ross", which was compiled according to the customs of the Eastern Slavs, and is
the very first positive law of ancient Russia.

Before the appearance of formal law, customary law always played a role and coercive force as legis-
lation, but the self-defense and insane methods of revenge obtained from it also caused social unrest.
In order to stop personal self-defense and self-arbitrariness, as well as to strengthen ties between dif-
ferent regions, it is necessary to use the power of common law to unite the Principality into a whole.
Although the new law does not exclude the original good customary norms, if there are no necessary
penalties for violations, it will be destructive for the law. Therefore, it is necessary to give customary
law a legal meaning and a compelling force, without changing the existing content of customary law.
I'must say that the German customs and the traditional customs of the Slavic people are intertwined in
the historical codification of Russian procedural law, forming a unique historical path of development
of the procedural legal system of ancient Russia. Although national customs were recognized by the
state in the form of positive law with the help of " Russian Truth”, and became the norm of justice and
social norm on the basis of the guarantee of national coercive force, but this did not change the essence
of customary law, but the form of positive law was given to it. As the modernization of the Russian ju-
dicial system moves into modern times, generations of legislators and lawyers are focusing on the study
of national legal traditions and history, trying to discover the natural laws governing the development
of the Russian legal system, and are constantly trying to make progress in the modern and modern
process of judicial reform. The harmony of legislation, the borrowing of laws and national customs
to a certain extent ensured a reasonable adjustment of national laws and norms of customary law.
Keywords: Ancient Russia; German custom; Positive law; Legal system; National custom.
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% Nictopuyeckoe nsobpaxeHue apeBHero cynonpoussoncTea B Poccum, cou. KyHuueiHa. C. 1.

" NMBCFEWRAP RN )G, (P HHCREHE) M CGRED W diar mEl) 1B Ege i, FONRIPIR (FHEHE) .

Pycckas npaspga, TekcT, B coumHeHunmn Kanayosa (Mccneposanue o Pycckoi Mpasae). C. 109. Ctatba 74.

'3 Pycckas npaBga o Bupax, B coumHernun Kanavosa (Mccneposanue o Pycckoii Mpasae). C. 114. Ctatbs 89.

Pycckas lNpaBpna nmena cuny 3akoHa n Ha cesepe, ¥ Ha tore Pycu. Cm.: Cou. Kanayosa. Ct. 14. C. 86.

" HED) VORI R T ROR 2, IR T RIRHIE S EFR TR, & ik S BOREIMORE, T2 FAT B
SEAERAERERL .
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AL, RN AR 7RG, B, Bk, KA E P FAE RITR A 3
[ A, JH3R1S T RPPRIR R

BB I IR AMA RO K B E BB TR VR, FRZ N HI%%4 (cyanas rpamota) o HRAEILE, AL
B (mamectnuk) MK (Bomocrtenn) BT KB 2T M 45 4 B B AVESAT,  TTADSF R A e 2l 23 (1) A%
G R PSR OR R ROk, KA HE, MAVEKE (cyaebubiit Havanbuuk) JLIRJE, JFEANXNTH
BEATEIE A 7 R il BRILZ A, 2520 RE T 4 FE AN URAREEAHIEE, DL IRITIEX
PE, XTI S BRI RA ik LS, I A IERRIER LT &5 A H B 2 SIBHE R I E .

BRI e TR I RFIFMAER R A T EERmW: (D) FEAMERZ Y. RIF—&R
REFIA SR EFAREFSLI 708 (2) B RNERMERMME 7 REFAFET, R 7 REFJFIAPUE
REMGER:; (3) NRFFRFEFR T T 4P BRIE MR T8, AN MR IFIA LT,
R RNIE (B2 49K FF AEREILATT & (9 MERERXCBRARMNERE, REEEXR
kB A R ok, R B S R R i BRI TR . HEE 2R S ERIA ST
AR ok, BImT DO 5 7 SR VRS hifrvs, dERERRE I LA E 1y kAT, SR e kAT
MEEX TR, XU IR R BRE R R B R AT, PLOSLERRKAHRE, KATER
MR HE R 5 o = A A e, 1

EX— I E B BHIT 287, $¥7TE (tatapekoe Bragsraectso) X T URVAMA R A& IR - 3
i, JRIET, wVFFEAT TMAEIR XA N B, I HLIX S8 X 5 AT 7 2] 2y o BRI A e 7 QU Bl 2 R RS 1) ik
BHJMGVATE N SE 3 . AEH N BTt 1) 52 M AN AN A5 BE AE$5 4T B fit (mpaBexx) ,  IX 2 AhA TIB S5 R B I 30T B,
Ja RIX —F B g N B SR ia s 62, BRI A R AR A R T 5 A rd TAE Uik e . 7

Fiv o SRR [ 52 AR SRR I s A

M2 S BN IR RPURNSE R 2404 f5, SR A B i =P g 2] 7 RIS — A2, JFEFRL
AT T 14804F e 0 T SN, BERA NS AEMANG —WRREIZ W, 7EZ K Sy g sr
ETREP MG —MREER. FK, L=t Z R B Sul e g — 30k, saibix — ) i B A 54 X T
IR . AR, B ERNEER SRS E W E AP ey . BARMEE T
ERRE, BN EE R T, #EHERT R R CocE s (B A, LR R BB IR AT
BRI A F&BIR (yeraBras rpamora) FTHUR, (HERFYRATEEE R RIE N BRI S0 R8T —F
A PR Bl (L= HER)Y A (R LUHETY  (cymebuux, PLARFEFET) , TRAELIKLE
WARE N AR N AL AT, M2 516494 (ERSWEMR)  (cobopHoe ynoxenue) HAAX[H
AR TVRARE P IR . O R i F A AL 2 5% RAUEE AL T A X A E PIRES, TR IATR
FERERARIENZAH SR AP EHIRGMA RS, HRARERET, BRI B mfae, Satmidse4
FREETFBOMCAGRRE, WIE L, JIARK A #ANEL & 1 s A 7 VRS R AR R I B A STk

PN = R B A ] 5% X AR 2 S R R R, At DL — R AL F5 (R Sk W L Bl 2 5 P i g — 11
EHERE ] ABAHER . W R B E KL, TS AL sy A KR A, B, PRIk
HlEH R . BRI TR, REIERR T MY S mX Mg —ik. bz G, WER
JLVYH SCAAG 1 15504F 15, H FIBEZ BN mE S BRI ER, 2% 38 — R Brth e, #—Pk
T REVFIAE R PR TEE TR URAR T AR 5EE"S, SINER R IFEE BN ECCET
SICILHLAT, B, ORI R S R AP IE S T EUE  (nenoBanbuuk) SEHE H HIBME 9% . Rtk )5
HIvb 251 55 (Anexceit Muxaiinosud) 16494 ([FH R UGELL) wh, ABAR% STIHE IR 2R DAL 7 & J 2%
L EE BRI AR ok, RAIESLE R A P E Ny E e B HE L S &E H, (HE A  hEDA
MNAHE 2T, m] DMK 7 5 gk T a8,

1E bR =i, SINUER RS TP, s oy B R R R AR, AT LUK e
P S A IR SRR v, BVEE A G B RS Z I E RS, IR AIE. BE. WOHE. I
FGR,  BEB AR SR 25 IV B N B RIS . DAL, BEASEYR A XS SR e R vn o o A A HH B A 1)
SE, AHAZE, APATT DUK S & I LR B AR 5, %IV 24 B, DU SIE, BRI T
HISEW) 1 2R B 55y A I X —T

MI1497 P RN649F FH RS UGES, FMERFTRRE, £ @il o XR2EE, HEM,
SHEETNH G E PR, XS AR E 2 20 R, Rty K g & BBt K R 5 R MR,
R PSS S ) B PR AE R AN ST EFEM S, T8 BAESG— ALIR B EOR SEEUE AU,
EFXTASBImIUE B S, T RE 05 A e B A AL 2 00 R AR5 I B E BT BOR X — B AR . VRS T
AR INER RN e, IR, HEWREE 7RG AR I BHEN] . AT, X — Bk d
FERERE v IR 7 RITP IS N G il

' AkTbl topuanyeckue. 1508 r. N2 13. «M OmMuTp. Bnagumup. Cyg cBoit ckasa Benuk. kKHs30».

'7 Yka3 1718 ropa, reHsaps 15. T. W. Meps. MonHoro cobparus 3akoHoB Poccuitckoin umMnepuu.

1® IR B A ST AR SR RX LG I, A B E R SUE I N, BRELNIE .
7 AkTbl Apxeorp. akcneaunumnn. 1606 . T. 2. N2 52.
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AnHomauus. Bcmamobe paccmampugaromest 60npocsl pazsumuist Cyod ¢ yuacmuem npucsijcHbLx 3ace-
dameneti 8 Poccuu u Kumae, peaynsmamst pabomat 20Cy0apcmeeHH020 068UHEHUSL 8 POCCULICKUX cy0ax
NPUCSICHBIX HA OCHOBe OaHHbIX hopmbl N? 1 cmamucmuueckoil omuemrocmu CydebHo20 Oenapmamen-
ma npu Bepxogrom Cyde Poccuiickoil Pedepayuu 3a nocnedHee decamunemue. ABMopom npueoodsimest
cmamucmuueckue nokasament, noomeepycoarouiue pocm NONyAPHOCMU Cy0d € yuacmuem NPUCAHCHBIX
3acedameneii 8 Poccuu. O6cycoaromest pe3yabmamsl 8038pauieHUst CyOaMU NPOKYPOPY Y20N08HbIX Oelt
6 nopsidke cm. 237 YIIK P® kak nokazamenu aggpekmusHocmu pabomsl npoKypopa 8 cyoe.
3ampaeusaemcs npobiema cmabLbHO20 Y8eaudeHus 3a nociedHue 10 sem uucaa onpagoaHHbLX auy,
8 cy0ax ¢ yuacmuem npucsidicHlx 3acedoameneil. [Ipednaearomes nymu paspeuleHus Coxcusuletics
cumyayuu 8 pamkax pa3eumusi CUCeMbl NPUCANCHBIX 3acedameell U UHCMUNYMa 20cy0apcmaeeH-
Ho20 068uHeHus 8 Poccuiickoii @edepayuu. Imom onvim moxcem 6bims unmepecex 011 Kumasi.
Kntouessle cnosa: npucsyicHsle 3acedameiul, 20€Cy0apcmeeHHblil 068UHUMENb, Y20108HO-NPOLec-
CyanvHblil KodeKc, y20108HbLI npouecc, Cyo0 ¢ yuacmuem NpUCANICHbLX 3acedameiell, NpoKypop,
cmamucmuueckdst OmuemHoCmb.

Abstract. The article discusses the development of jury trials in Russia and China, the results of the
work of the state prosecution in Russian jury trials on the basis of data from form No. 1 of the statistical
reporting of the Judicial Department at the Supreme Court of the Russian Federation over the past
decade. The author provides statistical indicators confirming the growing popularity of jury trials in
Russia. The results of the return of criminal cases by the courts to the prosecutor in accordance with
Art. 237 of the Code of Criminal Procedure of the Russian Federation, as indicators of the effectiveness
of the prosecutor’s work in courtare discussed.

The article touches upon the problem of a stable increase in the number of acquitted persons in jury
trials over the past 10 years. The ways of solving the current situation within the framework of the
development of the system of jurors and the institution of public prosecution in the Russian Federation
are proposed, which may be an experience for China.

Keywords: jurors, public prosecutor, criminal procedure code, criminal procedure, jury trial, prose-
cutor, statistical reporting.

B nocjeaHue roabl Kak B Poccuu, Tak u B Kutae
nprobpeTaeT NOMy/IAPHOCTD Takasa popma cyzed-
HOTO pa3bupaTenbCTBa, IPU KOTOPOI pacCMOTpeHMe
YT'OJIOBHBIX ZleJ1 TPOU3BOAUTCA CYZOM C y4acTUeM
TIPUCHKHBIX 3ace/aTesel.

B Poccutickoit ®efeparnyiul pszi yTOJIOBHBIX JIeJl B
MIEPBOI MHCTAHITUH MOXKET ObITh pACCMOTPEH CyZAbei

BEPXOBHOTO cyzia cyobekTa Poccuiickoii eseparyu
WY IPUPaBHEHHOI'O K HEMY CyZa € yJyacTheM KOJI-
Jleruu U3 8 IPUCHKHBIX 3acefaTeseit, 11bo cyabeit
PalloHHOTO MJIM IPUPAaBHEHHOT'O K HEMY cyZa IIpu
y9acTUM KOJUIeTnH 13 6 MPUCHKHBIX 3aceZaTenei
(mm. 2, 2.1 9. 2 cT. 30 YrosoBHO-IpOLIeCCYaTbHOT'O
Koziekca PD)'.

' YronoBHo-npoueccyanbHblii kogekc Poccuitckon ®enepauun ot 18 gexkabpsa 2001 r. N2 174-D3 (c usm. ot 30 anpens

2021 r. N2 111-®3) // Poccuitickas raseta. 2001. 22 gek.
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Ponb 0Cy[apCTBEHHbIX 06BuHUTENEI B CyAax C y4aCTUEM MPUCAXHBIX 3aceqareseit

CoBepIlleHCTBOBaHNE I0PUANYECKOM crucTeMbl Ku-
Tasg BO MHOT'OM IIPOM3BOZAUTCA 110 06pasiyy pedpopm
IopuAnYecKon cucteMsl Poccuu. IlepBoHa4anbHO CH-
cTeMa CyZ[0B IPUCKHBIX ObLTa 3aMMCcTBOBaHa Kuta-
eM B OpiBIieM CCCP. Boia chopMupoBaHa KUTalCKast
HapozHasA colMaaucThYecKas cucTeMa IpUCHKHBIX
3acefaresneii”. CoracHo cT. 147 YroJoBHO-TIPOIIecCy-
anmpHOro Koziekca KHP, H30BOM HapogHBIN Cy/ 1 Ha-
POZHBIH CyZ cpefHel CTyTIeH! IPU PacCCMOTPEHUU He-
KOTOPBIX YTOJIOBHBIX ZleJl B IepBOY MHCTaHIIUM MOTYT
OCYIIEeCTBJIATDH CyZIOIPOU3BOACTBO B COCTaBe CyAbU U
cyze6HOI KOJUIErny U3 3 HapOAHBIX 3acezaTesieii’.

BrIBOZIBL, TIOJTydYeHHBIE 110 Pe3y/abTaTaM aHalIn3a
HEKOTOPBIX CTaTUCTUYECKUX ITOKa3aTenel paboTsl
MIPOKypOpa B POCCUMCKUX CyZjax MPUCTKHBIX MOT'YT
UMEeTh Cyll[eCTBeHHOe 3HaueHNe He TOJIbKO A7 Poc-
CHH, HO TaKXKe U 1A Kutas Kak onbIT paboTHI B JaH-
HOM HallpaB/IeHUH.

B nocnezsHme rogrl Ha TeppuTopun Poccutickoil
demepanyy oTMevaeTcsA CyleCTBEHHBIN PoCT Yynciaa
YTOJIOBHBIX JleJl, pacCMaTpHUBaeMBbIX CyZIOM C y4acCTH-
€M KOJIJIETUH NIPUCAKHBIX 3acefaTesell, COIyIacHO
ZaHHBIM GOpMEL N2 1 cTaTUCTUIECKON OTYETHOCTH
CyzebHoro genapramenTa npy Bepxosuom Cyze PO
«OTyeT 0 paboTe CyZ10B 001IIe IOPUCAUKIIUY 11O Pac-
CMOTPEHHIO YTOJIOBHBIX /IEJ TI0 TIEPBOM MHCTAHI[MN» .

[Tpu 5TOM B CyZBI C yYacTHEM NIPUCAKHBIX 3ace-
paaresneii B 2011 r. moctymwio 552 gena, B 2020 . —
777.B 2011 r. cyiaMu NpUCAKHBIX OKOHYEHO 545
zein, a B 2020 r. — yxe 745. PocT nokasaresneli oTMe-
JaeTcs Jake Ha GOHe CHIDKEHUA B Teprog ¢ 2014 1o
2018 r. yncia paccMaTpUBAEMBIX CyIJAMU C y4aCcTUEM
TIPUCAKHBIX 3acefjaTesiell yTOMIOBHBIX eyl BBUAY pAza
3aKOHOZaTe/JbHBIX M3MEeHeHNH YMCIeHHOTO COCTaBa
KOJUIETMU MIPUCSKHBIX 3acefaTesieii’, mepeyHs pac-
CMaTpUBaEMBIX Cy/IOM TIPUCSKHBIX yTOJOBHBIX N’

[Tpu sTOM HacTOpa)kuBaeT COOTHOIIIeHNe KO-
YyecTBa BO3BpallleHHBIX IIPOKYPOPY AJA yCTpaHEeHUA
HeZOCTaTKOB B mopszke cT. 237 YIIK PO yrosoBHBIX
ZleJ1 CyZlOM NepBOM MHCTAHIUU U aHAJOTUYHOTO
yycsa YroJ0BHBIX el B CyZax C y4acTheM IIPUCTK-

HBIX 3acefiaTesield, BO3BPAIeHHBIX IIPOKYPOPY AJI
yCTpaHeHUsA HeIOCTAaTKOB B mopszke cT. 237 YIIK PO.
B cpegneM 3a 10 seT 3TH ITOKa3aTeIN COCTABIAIOT
exxeroguo 10 777 gen (1,21 % oT yrcia OKOHYEHHBIX
zen) u 38 gen (8,42 %), COOTBETCTBEHHO; 110 YHUCITY
jmn — 13 789 (1,46 %) u 111 g (11,96 %). Joaa
BO3BpaIlaeMbIX IPOKYPOPY AeJl B CyZax MPUCTKHBIX
CyIIeCTBEHHO IPEBHIIMIAET OOIIHE TIOKA3ATENH B CyZe
TepBOY MHCTAHIUMU.

OZHOBPEMEHHO C 3TUM /07151 00’KaTOBAaHHBIX IO
IIpe/icTaBIeHUAM IIPOKYPOPOB IIOCTAaHOBIEHUH 0 BO3-
BpallleHUU YTOJIOBHBIX /JieJT B Iopszike cT. 237 YIIK PO
3a nmociegaue 10 et ocraercsa He6GobINOM: 32,48 %
B CyZax epBoi HHcTaHIuuU npoTus 29,30 % B cyzax
C yJacTueM IPUCSKHBIX 3aceiaTesiel — B cyZax Mpu-
CSDKHBIX TOT TTOKa3aTes b 3HAYUMO HIKe OOIIETO IO
cyZaM IepBoOi MHCTAaHLIWU.

Pa6oTa nipokypatyphl Poccutickoit Oezseparvu B
STOM HallpaBJIeHUH O/KHA OBITh aKTUBU3UPOBaHa.
Heo06X0UMO CTPEMUTBCA K CHUKEHUIO KOJTUYECTBA
BO3BpalllaeMbIX IIPOKYPOPY YI'OJIOBHBIX Aesl. [l aTo-
TO cenyeT 6ojee TIATENBHO TPOBOAUTE IIPOBEPKY
0OBUHUTENbHBIX 3aKII0UEeHUH (aKTOB, IIOCTAaHOBIIE-
HUI) Ha IpeAMeT HapyleHui Tpe6oBanuii YIIK PO;
Bpy4YeHUsI OOBUHUTENBHOTO 3aKaoueHns (aKTa,
ITOCTAHOBJIEHUS) OOBUHAEMOMY; Pa3bsICHEHUS EMY
1pas, peAyCcMOTPeHHbIX 4. 5 cT. 217 YIIK PO, npu
03HaKOMJIEHUU C MaTepuajaMy yTOJIOBHOIO Jiefa;
oIpe/ieJIeHUs MeCTa COBEPIIeHUs IPECTYIUVIEHUA U
TI0ZIC/Ie/ICTBEHHOCTH YTOJIOBHOIO Zlesia.

Taxke MOKHO CyAUTH O pe3ysbTaTax paboTH cyaa
TIPUCSKHBIX B 11€JIOM U TPOKYPOPA, BHITIOMTHAIOIIETO
POJIb TOCYIapPCTBEHHOTO OOBUHUTENSA, B YaCTHOCTHU
10 KOJIMYECTBY ONPaBAaHHBIX JUI]. Tak, 13 06Iero
yucaa 9 659 570 yuil 1o OKOHYeHHBIM 32 MOCTIeIHIe
10 sieT yTOJIOBHBIM /ieslaM B CyZiax IepBOY MHCTaH-
uuu onpaszaHo aullb 41 125 genosek (0,43 %).
B To ke BpeMA B cyZjax MPUCTKHBIX 3a TocyiegHue 10
JIeT OBLTY OKOHYEHBI YTOJIOBHBIE /IeJia B OTHOIIIEHU N
9 087 jmu1, IIpu 3TOM CYZAOM C y4acTHEM IIPUCHKHBIX
3acezaresieii onpaszano 1 409 genosek (15,51 %).

2 13bixyasi A. CoBeplleHCTBOBaHWe HapOAHOW opuamueckoit cucteMbl Kutasa no obpasuy pedopM topuanyeckon cucte-
Mbl Poccum // Pa3Butie poccuincko-KUTamcKnx OTHOLLEHMWI: HOBas MeXAyHapoAHas peasbHOCTb : MaTepualsbl BTOPOi
Me>xayHapoLHON HayYHO-NpaKTUYeCcKon KoHpepeHunn, nocesaweHHon 70-netuto Mobenbl Bo BTopot MrupoBoW BoWHe :
B 2 4./ nog Hayu. pen. A. T1. Cyxoponosa, T. . O3epHukoson. MpkyTtck : Baikanbckuil rocynapcTBeHHbIN YHUBEPCUTET,

2016.C. 14.

® PygpeHko B. H. YyacTue rpaxaaH B 0TnpasieHuy NpaBocyams B coBpeMeHHoM Mupe / Poccuitckas akafd. Hayk, Ypans-
ckoe otaenenue, NHcTutyT dmunocodumm n npaBa. Ekatepunbypr : YpO PAH, 2011. C. 261 ; YronoBHo-npoueccyanbHbli
kogekc KHP / KoHcantunrosas rpynna «OkHo B Kutai». lonkonr, 2021 // URL: http://chinalawinfo.ru/procedural_law/

law_criminal_procedure (nata o6paweHna: 11.05.2021).

¢ NaHuble cynebHoi ctatuctukm / CynebHolit genaptameHT npy BepxosHom Cyae Poccuiickoit Pepepauun. M., 2021 //
URL: http://www.cdep.ru/index.php?id=79 (gaTa obpawerus: 11.05.2021).

5 Bbopoxosa H. E. TpoueccyansHble U TakTUYeckue 0cobeHHOCTY GOpMUPOBaHUS KOMIIErnn NMPUCSXKHBIX 3aceaaTtenei //
Mpobnembl Hayku. 2019. N2 10 (143). C. 53 ; fOcynos Y. B. MpobneMbl Npovn3BOACTBA B Cyfe C y4acTUeM NPUCHXKHbIX 3a-
cefaTeneit v nyTv nx peleHns // MexayHapoaHbIi XXypHan ryMaHUTapHbIX W ecTecTBeHHbIx Hayk. 2021. N2 3—1. C. 280.

¢ Kypoukun M. A. UhcTutyT npucsixkrbix 3acepatenen 8 Poccun // Colloquium-journal. 2019. N 7 (31). C. 100 ; flpsics E. B.,
Hapyukas H. B. B3anmopnencTeue Koniermm npucs>XHolx 3acepatenei n npopeccroHanbHoro coctasa cyia B yrofloBHOM
npouecce // Yenosek: npectynnexune u Hakazanue. 2019. N2 4. C. 512.
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OZHOBpEMEHHO C 3TUM B TedeHue rocaefHux 10
JieT Ha QpoHe CTOMKOM TeHZEeHINH K CHIDKEHUIO TIPO-
LIeHTa ONPaBJAHHBIX JIUL] U3 YHCJIa JIUL] TI0 OKOHYEeH-
HBIM YT'OJIOBHEIM ZlejlaM CyZaMU [IePBOM MHCTaHIINN
(c 0,81 % g0 0,25 %) aHAIOTUYHBIH IPOLIEHT B CyZax
C yJyacTrueM IPUCHKHBIX 3acefiaTesiell B Toc/ieH1e
roZibl cylecTBeHHO pacteT (¢ 12,05 % g0 24,01 %).

BrIprcoBbIBaeTcs KapTUHA, IPYU KOTOPOH pele-
HUA Cy/la TPUCSKHBIX B Pa3bl Yallle TPUBOJSAT K BbI-
HeCeHUIO ONIPaBZATeIbHOTO BePAUKTA U, KaK pPe3yJlb-
TaT, ONIPaBAATEIbHOrO IPUTOBOPA 10 OTHOIIEHUIO
K ITOKa3aTesIaM pellleHul cyza IepBoH NHCTaHIUU
B IIEJIOM.

[TpUYMHOM 5TOTO MOXKET ABIATHCSA SIMOLNOHAIb-
HBIH XapaKTep pelleHuH Cyza IPUCSIKHBIX, IIOCKOJIb-
Ky K HUIM He NIPebsABIIAIOTCA TPeOOBAHUSA O HATUYUU
IOPUIUYIECKOTO 0Opa3oBaHUs WK OTIbITa PAOOTHI B
cdepe ropucIpyzeHINY, cornacHo cT. 3 Gegepab-
Horo 3akoHa oT 20 aBrycta 2004 r. N2 113-®3 (peg.
ot 1 okTA6ps 2019 r.) «O MPUCAIKHBIX 3aceaTeax
bemepanbHBIX CYZOB 001l IOpUCAUKITNY B Poccuii-
cxoii Pesepanyim». 3a4acTyio IPUCKHBIE 3aceziaTe-
JIV TIOJIaraloTCsA Ha CBOU OLIYIIeHUs, IOCKOJIbKY He
3HAKOMBI C YTOJIOBHBIM ITPOLIeCCOM, IPUHHUMAIOT pe-
IIEHUS UHTYUTUBHO, MTO/IBEPKEHBI BIUSHUIO (B TOM
4KCsIe CTOPOHBI 3AIIUTHI) .

ComnacHo 4. 1 c1. 17 YIIK P® npucskHbIe 3acefa-
TeJIN «OIleHUBAIOT J0Ka3aTeJIbCTBa 10 CBOEMY BHY-
TpPEeHHeMY YOeXX/JeHUI0, OCHOBAaHHOMY Ha COBOKYITHO-
CTH UMEIOIINXCSA B YTOJIOBHOM JieJie J0Ka3aTeNlbCTB,
PYKOBOZCTBYSCH IIPX 3TOM 3aKOHOM H COBECTBIO».

T'ocyzapcTBeHHBIN 0OBUHUTEND [OJDKEH YKa3bl-
BaTh IPUCKHBIM 3aceZiaTessIM Ha TO, 9TO IIpe/iCTaB-
JIEHHBIE B Cy/le ZI0Ka3aTelbCTBA JOIKHEI OBITH Olle-
HeHBI, a He IPUHATHI Ha Bepy, IOCKOIbKY HUKaKUe
Zl0Ka3aTelbCcTBA HE MOTYT NMeTh CHJIbI 3apaHee (4. 2
cT. 17 YIIK P®). [Ipu 5TOM NPUCTKHBIN 3acefiaTenb

[IpY IPUHATUHN pellieHN J0o/KeH B IIePBYIO o4epesb
PYKOBO/ICTBOBATbCs 3aKOHOM U TOJILKO IIOTOM COBe-
cThI0. Be3yciioBHO, conepexuBaHe 0OBUHAEMOMY
ZOIyCKAEeTCsA, OAHAKO OHO He MOXKET OBITh ITOJIOXKEHO
B OCHOBY pellleHUH 110 Jey.

Takum 06pas3omM, MmozepKaHre rocyjapCTBEHHO-
ro OOBUHEHUA B CyZI€ C yYaCTHEM IIPUCKHBIX 3ace-
zaTenell Heo6X0AMMO OPyYaTh IPOKypopaMm, uMe-
IOIIMM COOTBETCTBYIOIYE JMYHOCTHBIE KayecTBa 1
BBICOKUH ypoBeHb Tpodeccrorann3ma. CaMuM rocy-
ZApCTBEHHBIM OOBUHUTEJIAM CJIEIYET OCYIECTBIIATh
MTOATOTOBKY K CyZleOHBIM 3aceZJaHUsIM, OLleHUBATh
JI0Ka3aTelbCTBa OECIIPUCTPACTHO M B COBOKYITHOCTH,
CTPOUTH IUIaHBI CBOUX JeMCTBU, 3apaHee MUCbMeH-
HO COCTaBJIATh TeKCThI CBOUX pedeli, a B ciiydae 3a-
TPYAHUTEIBHOU CUTyalllU XoZaTaliCTBOBATh Ilepe],
CYZIOM O NIpeloCTaBIeHUY BpeMeH! I OATOTOBKU
1 000CHOBAHUSA CBOEH MO3UIUH, COTJIACHO 1I. 4.1,
5 mpukasa ['eHepasnbHOr0 Tpokypopa P® ot 25 ge-
kabps 2012 r. N2 465 «O6 yyacThu IpOKypOpOB B
CyZieGHbIX CTaZIUAX YTOTOBHOTO CyIOTIPOU3BOACTBAx .

[ToMHUMO 3TOr0, MIPOKYPOPCKHUM pabOTHHUKAM
cleflyeT He peXke OJHOT'O pa3a B IOIyrojye MpoBo-
JVTh aHaJIN3 COCTOSHUA MPOKYypPOPCKOTro HaZi30pa Ha
JaHHOM HaIllpaBJeHUHU B COOTBETCTBUU C IPUKA30M
TenepaspHOro mpokypopa P® ot 27 Hosa6ps 2007 T.
N¢ 189 «O6 opraHusanuu MpoOKypoOpCcKOro Has3opa
3a cobOJIIoZIeHreM KOHCTUTYIIMOHHBIX ITPAB IPakJaH
B YTOJIOBHOM Cy/IOTIPOU3BO/ICTBE»’, PE3yIbTaTaM KO-
TOPOTO yAENATh 0c000e BHUMAaHUE.

PesynbraThl IpOBEZIEHHOT'O aHa/IN3a II0Ka3bIBa-
IOT CyILIECTBYIOIMEe IPO6IEMBI KaK B paboTe CyZ0B
MIPUCAKHBIX, TaK U IIPU NOAAep KaHUU roCylapcTBeH-
HOTO OOBMHEHUS 10 TaKUM JZiesiaM B Poccuu. OnbIT
Poccutickoil Pepeparnyiyi 1o y4acTHIo rpaXkiaH B OT-
IIpaB/IeHUHU [IPaBOCYANA MOKET CTaTh TOTYKOM JJIA
pedopM crcTeMbl IPUCKHBIX 3acezarerneil B Kutae.
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AHHOmMauus. B cmambe AHAMU3UPYHOMCS, PA3BACHAIOMCA Mmeopemuyeckue U npakmuueckue
80NPOCHL KOHCYbMamueHotll komnemeHyu MexcdyHapodroezo Cyda. Tem cambim noduepkusaemcsi
poab Mexcdyrnapoonozo Cyda 8 obecneueHuu cobat00eHUst U NPUMeHEHUs MeXcOyHAPOOHO20 Npasda

Kntouesvle cnosa: komnemeHuyusi, ropuduueckas koHcynbsmayusi, Mexncoynapooustil Cyo, mencdy-

Abstract. This article analyses, clarifies the theoretical and practical issues of the advisory capacity of
the International Court of Justice. Thereby, highlighting the role of the International Court of Justice
in the development compliance and enforcement of international law from 1945 to now.

Keywords: Jurisdiction, advisory opinion, International Court of Justice, international law.

petri 6osee 140 CTOPOB MeXKAY CTpaHAMU TI0 BCEMY
Mupy. biarogapsa cBoeMy IpaBOBOMY ITOJIOKEHUIO B
KavyeCcTBe ITIaBHOTO cyzZebHoro oprana OpraHusa-
nuu O6wvearHeHHBIX Haruii MexxayHapozaHsiil Cyz
[IpaBOMOUYEH NPeIOCTaBJIATh I0pUANIeCKIe KOHCY/Ib-
taryu ['eHepanbpHO# Accambiee, CoBeTy Be3onacHo-
cTy, ApyruM opranaM OOH u crienuaansipoBaHHbIM

' Aurn. International Court of Justice (ICJ), ¢p. Cour internationale de Justice (CIJ).

HOHKuP



Hro Xyy @yok, Hryex Txu Kum Kyk

KOHCyJ'IbTaTMBHaH KOMNETEHLMA N0 MEXAYHAPOLHOMY NpaBY ME)K,I],)’HBDO,[IHUI'O Cy,ua: TEOPETUYECKUE W NPAKTUYECKME BOMPOCHI

yupexxzaenusm Opranusanuu O6beMHeHHbIX Harii
110 3amnpocy. C TOUKH 3peHusA HayKy, TEOPUHU U NTPaK-
THKH, MexxgyHapozansii Cyz, obrazas KoMIIeTeHIN-
el 10 yperyJIupoBaHUI0 MeXAyHapOAHBIX CIIOPOB U
KOHCY/IbTaTUBHOU KOMIIeTeHIIMel, BHOCUT BayKHBIN
BKJIaJ, B Pa3BUTHE MeX/JyHapOoAHO! IIpaBOBOM CH-
CTeMBbI Ha IPOTsKEHUH Oosiee 4eM 2/3 BeKa CBOETO
CTaHOBJIEHUS, CyIleCTBOBaHNUsA, Pa3BUTHUA.

OfHako Ha MpaKTHUKe dKCIIepPTHl, UcCcefoBaTeIn
IIpaBa B I[eJIOM M MeK/[yHapOZHOI'o IIpaBa B YaCTHO-
CTH YacTO BIIyCTYIO TPATAT CBOU MHBECTULINM, MHO-
THe UCCIeZIoBaHUA O KOMIIETeHITNH 110 YperyanupoBa-
HUIO MeXAYHAPOAHBIX CIIOPOB KaXKYTCH «3a0bITHIMIT»,
9TO KacaeTcs, B YaCTHOCTH, KOHCYIbTaTUBHON KOM-
neteHnuu MexzayHapogHoro Cyza.

TakuM 06pa3oM, 1ieJb ITOTO UCCIeSOBAHUA —
TIPOACHUTh TeOpeTHUUYecKHe, IpaBoOBble U IIPaKTH-
YecKHe BOIIPOCHI, Kacarolyeca KOHCYJIbTaTUBHBIX
KoMIleTeHIINHM MexxgyHapogHoro Cyza, Takue Kak:
3aKOHHOE OCHOBAHMeE; CyO'beKT, 3anpalluBaoIi
KOHCY/IbTAIl}IO; IpeZIMeT KOHCYIbTaTUBHOTI'O 3aIIpO-
ca; KOHCY/IbTaI[MOHHbIE IPOIlelyphl U KOHCY/IBTaTUB-
HBIE 3aKJTI0YEeHNS; HEOOXOANMOCTD PA3IUIUSA MEXKAY
KoMeleTelyell 10 yperyJInpoBaHUIO CIIOPOB U KOH-
CybTaTUBHOM KOMITETeHIIUEHN.

ITo HamIeMy MHEHHUIO, 3TO OyZeT Cltoco6CTBOBATh
MIPOSICHEHUIO XapaKTepa M 0COOEHHO BaXXHOH pOJH
MexzayHapozHoro Cyza B pa3BUTUHM MeXAYHapOAHON
IIpaBOBOM CUCTEMEI.

1. O6uIHue cBeseHusd

[IpaBoBas ocHOBa U MPaBOBOM cTaTyT MexayHa-
poxauoro Cyza. MexxayHapoaubsiii Cyz 6bUT co3ZiaH
Ha ocHOBe YcTaBa Opranusaiuu O6beMHEHHBIX
Hanwmii B 1945 1. MexxayHapozassiid Cyz oduiiuaib-
HO QyHKIMOHUPpYeT ¢ 6 peBpansa 1946 r., 3aMeHUB
T[TOCTOAHHYIO MaaTy MeXyHapOAHOTO PaBOCY A1
c 18 ampens 1946 .

CormacHo craTbe 92 YcraBa OOH MexzayHapoza-
HbIH CyZ ABIAETCA TIaBHBIM Cy/IeOGHBIM OpraHOM

OOH, co3zilaHHBIM U IeUCTBYIOIINM B COOTBETCTBUU
CO CBOMIM COOCTBEHHBIM cTaTyToM. CTaTyT MexXayHa-
pozHoro Cyzia — HeoTbemIeMas 4acTh Yerasa OOH?.
B To »xe BpeMsa MexzayHapozanbii Cyz ABisgeTcsa mps-
MBIM MEX/YHAPOAHBIM CyZIOM, 6a3UPYIOMIKUMCS’ BO
JBopiie mupa B laare®, KoposneBcTBo Huziepianzios.
Tem He MeHee MexayHapogHbIH CyZ MOXKeT IPOBO-
JVTD CJIyIIaHUA 3a ero IpesiesiaMy, eCIu COuTeT 3TO
HeOOXOAUMBIM TIOCTIE KOHCY/IBTAIIMK CO CTOPOHAMU
cropa.

OpeanusayuonHas cmpykmypa MexcdyHapoo-
Hozo Cyda. MexayHnapoausiii Cyz cocTouT us 15
CyZel pasHbIX HallMOHAJIbHOCTEH (He MOXeT UMeTh
[BYX CyZiel, KOTOpBIe ABJIAIOTCA TpaXkAaHaMU OZHOMN
CTpaHbI)6. KauzaugaTs! Ha u3bpanue B MexxayHapos-
uoifi CyZ; B KauecTBe CyZeil peKOMeHAYIOTCs rocyAap-
cTBamMu — wieHamu Opranusanuu O6beJUHEHHBIX
Haruii u nzbupatorcsa ['eHepanbHON Accambieeit
u CoBeToM Be3omnacHOCTH GOMBIIMTHCTBOM T'OJIOCOB
(6e3 yueTa TOJIOCOB MTOCTOAHHBIX UIN HETIOCTOSH-
HBIX YWIEHOB) CPOKOM Ha 9 jieT (MOTyT OBITH TIepe-
n30paHbl).

Cyzpu MexzayHapozgHoro Cyzia ABIAIOTCA KBaIU-
GUITMPOBaHHBIMU 3KCIIEPTAaMHU C BBICOKOU pemyTa-
el B 061aCTH MEXAYHAPOAHOTO TIpaBa, KOTOPhIe
cBOBOHO TOBOPAT Ha aHTIUHACKOM U GppaHITy3CKOM
SI3BIKAX, IBYX pabouux sA3bikax MexXyHapoJHOTO
Cyza. Pacnipesienenye yucia cygeii, n36rpaeMbIx
B MexzayHapogubiii CyZl, OCHOBAaHO Ha KPUTEPHUIX
TIpe/ICTaBIEHNS OCHOBHBIX I[UBWIN30BaHHBIX GOPM
Y [IPABOBBIX CUCTEM MUpa’ .

Cyzapu MexaynapogHoro Cyza He MOTYT 3aHU-
MaThb MOJUTUYECKE WIN aIMUHUCTPATUBHbIE JOJIXK-
HOCTU U HE MOTYT 3aHUMAaThCSA APYTOH podeccro-
HaJbHOU ZeATenbHOCThI0. Cyabu MexXAyHapoZHOTO
Cyza feiicTByIOT HE3aBUCHUMO U OT UMeHU MexyHa-
poaHoro Cyza, a He OT UMeHU OT/IeIbHBIX JIULL U He OT
UMeHHU CTPaH, rpakJaHaMU KOTOPHIX OHU ABJISIOTCS.
[1py UCTIONHEHUH CIYKeOHBIX 06sI3aHHOCTEH CyAbU
MexayHapozaHoro Cyzia MoIb3yI0TCA IPUBUIETHAMU
U UMMYHUTETOM, Jake IIPU BpeMeHHOM IIPOK1Ba-
HUU 3a rpaHullell 1 HEBO3MOKHOCTU YBOJbHEHUA C

2 TlocTosHHas nanata MexayHapogHoro npasocyaus (Permanent Court of International Justice, PCIJ), npegwectseHHu-
ua MexgyHapogHoro Cyna, 6bina yupexaena Cratytom MMM B 1922 r. Bonee noapobHyto nudopmauuio o MIMIT cM.:
International Court of Justice. URL: http://www.icj-cij.org/en/pcij (aata obpawerus: 09.08.2020).

3 Yctae OpraHusaunv 0bbeguHeHHbIx Haumi oT 24 okTabps 1945 r. Ctatea 92: «MexayHapoaHblii Cyn aBNSeTCS raBHbIM
cynebHbiM opraHoM Opranmsaumn ObbegmHeHHbIx Haumi. OH geiicTByeT B COOTBETCTBUM C NnpunaraemoiM CTaTyToM,
KOTOpbIV 0CHOBaH Ha CtaTtyTe lNoCTOAHHOW NanaTel MeXAyHAapOLHOro NpaBocyamsa 1 obpasyeT HEOTbEMIEMYIO YacCTb

HacToAulero YctaBa».

4 |CJ penuT wrab-kBapTuUpy ¢ MNocToaHHoi nanaTtom TpeTenckoro cyaa (Permanent Court of Arbitration), cosgaHHoit B
1899 r. Ha nepBoW MUpHOM KOHepeHUMn B Maare, koraa koHBeHuMy 1899 1 1907 rr. 6binn NnognucaHbl U BCTYNWUAN B

cuny.
5 Aurn. The Hague; ¢p. Lahaye.

¢ CratyT MexxayHapopHoro Cyaa ot 24 oktabps 1945 r. Ctatbs 3.

7 Becb cocTaB cyAen B LieSIoM JofxKeH 0becneynTs NpefcTaBUMTeNbCTBO MaBHERLWMX GOpM LMBUAN3ALMUM U OCHOBHbIX
npasoBbix cucteM Mupa (Ctatyt MexxayHapogHoro Cyna ot 24 oktabps 1945 r. Ctatbs 9. CooTBeTcTBEHHO, OT APprku —
3 cypen, ot Asum — 3 cynen, ot JlatnHckon AMepukun — 2 cypew, ot 3anagHon EBponbl v gpyrux ctpan — 5 cypew, ot

BocTouHon EBponbl — 2 cypen.

Ne 4 /2021

137




OPUMYECKAA HAYKA BE3 [PAHUL|

CypnebHas cuctema

138

JomxHocTy. Ecu criop kacaeTcsa cTpaHbl, B KOTOPOU
npeficefiaTesnb ABIAETCA TPaKAaHUHOM, TO ero 3aMe-
CTUTEJTb 3aHUMAET J0/DKHOCTD TIpe/CeiaTess, YTOOBI
obecnieynTh 0OGBEKTUBHOCTD U OECTIPUCTPACTHOCTD B
Ipoljecce pa3pelleHNs CIIOPOB.

Y Mexaynapogsoro Cyza ectb CekpeTapuar,
KOTOPBIY IOMOTaeT CyZAbAM B paspellieHHU! CIIOPOB
U NIpOBe/IeHNHU KOHCyabTalnii. CekpeTapuaT — II0-
CTOSAHHO JIeHiCTBYIOIINH a/MUHUCTPAaTUBHBIN Opra’
MexgyHapozaHoro Cyza, cellanusupyrolnica Ha
IIpeZIOCTaBIEHNH CyZieOHBIX YCIyT, 06eCcIieYeHUHU CBSI-
3u Mexay MexayHapoaHbeiM CyZioM U IPYTUMHU CTpa-
HaMH, TIOCpeAHNYECTBE MeXAy CTpaHaMU WIN MeXIy
MeX/yHapoAHBIMY OpTaHU3aluAMU U MexxAyHapos-
HbIM CyzoM; CekpeTapyaT COCTaBIAET IIPOTOKOJIBL
3aceganuii ICC, moaTBep:KAaeT UX MOJAJIUHHOCTD,
nepejaeT U coxpaHsAeT pelleHNa MexayHapoJHOTO
Cyna, mybaukyeT cynebHble pellieHus], 3aKII0YeHNs
IIpY [IPOBEZIeHNH I0PHANIECKUX KOHCYIbTallH, UH-
dbopmanroHHbIe MEMOPAH/YMBI, e/ CTaBIeHHBIE
cTopoHamu criopa B MexgyHapozanusii Cyz, a Takxke
JIOKYMEHTHI, BeIZIaHHble MexxayHapogHeiM Cy0M B
XOZle BHIIIOTHEHUSA ero GyHKIMI U 00513aHHOCTEH.
B cocTtaB CekpeTapuara BXOAAT [J1aBHBIN cekpeTapb
(3xBUBaJIEHT AOKHOCTHU 3aMeCcTUTeNd ['eHepaib-
Horo cexkpetaps OOH), 3amecTturens ['eHepaabHOTO

dyukuuu MexucdyHapooHozo Cyda. B cooTBeT-
cTtBuM ¢ YctaBom Opranusaiuu O6beanHEeHHbBIX
Hamnuii u Cratyrom MexayHapoznoro Cyza Mex-
nyHapozanbiii Cyz obazaeTt IBYMS OCHOBHBIMU KOM-
MeTeHIUAMHU 110 pa3pelleHnI0 BCeX CIIOPOB, BO3HU-
KaroIUX MEeX/Iy FOCyZapCTBAMU®, €C/IU TOCYAapCTBa,
ABJAIONINECS CTOPOHAMU B CIIOpe, COIVIAllIaloTCs
IIPUHATH KOMIIETeHIIHIO MexxkayHapoanoro Cyzaa’
U YMeeTcs KOHCY/IbTaTUBHAs KOMIleTeHUIMs ['eHe-
panbHOI Accambiien, CoBeTa bBesomnacHocTH, Apyrux
yupexxkaennit Opranusanuu O6beanHeHHbIX Haruit
U CIIelMaau3upPOBaHHbIX yupexaeHnit OpraHnusanum
O6BeauHenHbIx Hatutii mo 3ampocy. Kpome Toro,
B IIpoliecce paspenieHusa criopos ICJ Takxe UMeeT
[paBo IPUHUMATh BpEMEHHBIE CPOYHEBIE MephI ™.

CrnenyeT OTMETUTD, YTO rOCyapCTBa — WIEHBI
Oprauuzaruu O6beuHeHHbIX Hatiuii aBToMaTye-
CKHU CTaHOBATCA yuacTHUKaMu CtaTyta MexayHapoz-
Horo Cyzia, TOTOMY 4TO, KaK YKa3bIBaJOCh, COITIACHO
cT. 92 YeraBa Opranusanuy O6bemHEHHBIX Hatui,
«CratyT MexxgyHapozgHoro Cyza ABIAeTcs HeOTbeM-
JieMotii yacThio YeraBa Opranusanyv O6beInHEHHBIX
Hanwuii». CiefoBaTenbHO, €CIU CTPaHa yKe ABJAETCA
wrenom Oprauusaruu O6beauHeHHBIX Haltuii, To,
KOHEYHO, OHA JI0JDKHA cobmmoaaTh YeraB OpraHu3a-
nuu O6bearHeHHbIX Hatuii, Bkatouast CtaTyT Mex-

cexpeTaps U coTpygHUKU CeKkpeTapuara.

nyHapoauoro Cyza''.

8
9

Cratyt MexxpyHapogHoro Cyna ot 24 okTabpsa 1945 r. Cratea 1.

YctaB OpraHusauum ObbepgnHeHHbix Haumi ot 24 oktabpa 1945 r. Ctatba 96. Cornacue npusHaTb KOMMNETEHLUIO
MexpyHapogHoro Cyfia B OTHOLLUEHMM BCEX CMOPSLLUX CTOPOH SBASETCS eIMHCTBEHHbIM NPaBOBbIM OCHOBaHMEM ANS
onpefenexHns MexayHapofHbiM CyfoM cBoell KOMNETEHL UM B OTHOLLEHUW KOHKPETHOro cnopa. B cooTBeTcTBUM C NyH-
kTamun 1—>5 ctatbun 36 PernamerTta MexayHapogHoro Cyna rocyaapcTsa, B KOTOpPbIX BO3HUKAeT Cop, MOTYT BblIpasnTb
cBoOe cornacue cnepytowmmm Tpems cnocobamu: (i) npusHate nonHomoums MexayHapogHoro Cyaa, 3akioune Mexay-
HapoAHbIi goroeop, Tpebytowunin komneteHuun Cyga (CM. cnncok MexayHapoaHbiX 4Or0BOPOB C TAKUM COLEPXKAHWNEM:
International Court of justice URL: http: //www.icj-cij.org/en/treaties (naTa o6pauwerus: 17.08.2020)); (i) rocynapcTtea
MoryT B ntoboe BpeMsi cienath 3asByieHne o npusHaHum komneTeHuun Cyaa. CTpaHbl MOryT NPUHATL 6e3 orpaHnyeHuit,
6e30roBOPOYHO UK MOTYT COFNACUTLCS MPY YCIOBUM, H4TO OfHA UM HECKOJNIBbKO OMpefesieHHbIX CTPaH Takxke MpUMyT ero,
WK C OrpaHMyYeHNEM CofiepKaHns, rocynapcTea, cpoka crnopa. B HacToswee Bpems 73 cTpaHbl (B KOro-BocTtouHoi Aznu
310 Kambopyka, Punmnnusl v BocTouHbiin TuMop) caenanu 3asiBieHns, NpusHaoLLMe KoMneTeHUmio MexayHapogHoro
Cyga (cM. cnvcok 3asBneHHbix cTpaH: Icj :International Court of Justice. URL: http://www.icj-cij.org/en/declarations
(naTa obpauermna: 19.08.2020)); (i) rocynapctea nognuckbiBaloT cneumanbHoe cornalieHne o NpusHaHum NosHOMOYMA
MexpyHapogHoro CyAa B OTHOLLIEHWUW KOHKPETHOro criopa rnociie ero BO3HUkHoBeHUs. KpoMe Toro, B HEKOTOPbIX 0CO-
Bbix cnyyasx cornacue MexpayHapogHoro Cyfa Ha npu3HaHue KOMMeTeHLUMUM Takxke MOXeET ObITb JaHO Noce Toro, Kak
OfiHa cTopoHa 0b6bsiBMUNa CyfebHbIR UCK, MPUHATLIA APYroi CTOPOHOM, B ciydae forum prorogatum (cM. onpepenerue
forum prorogatum: uslegal.com. URL: https://definitions.uslegal.com/p/prorogated-jurisdiction/ (aata o6pauieHuns:
21.08.2020)).

KomneTeHums MexayHapogHoro Cyna no NpvHATUIO BpEMEHHbIX Mep M3noxeHa B cTaTbe 41 PernameHTa MexxayHapogHoro
Cyna. CooTBeTcTBeHHO, MexxayHaponHbiit Cya MMeeT NpaBo BBOAWTb Ntobble BpeMeHHble CPOYHble Mepbl AN 3aLLUTbI
npas Nntoboit CTopoHbl B criope, ecnu Toro TpebytoT obcToaTenscTBa. Bee cnopsilune CTOPOHbI MMe0T NpaBo MPOCUTL CYA,
MPUHSATb CPOYHbIE Mepbl. 115 Toro 4Tobbl MEeTb BO3MOXHOCTb NpeAnucaTb BpeMeHHble Ype3BblyaiiHble Mepbl, LOMKHbI
BbITb cobntofeHbl cnepytowme ycnosus: Cyn obnapgaet komneTeHumen prima facie B oTHowweHun fena, ecnu TpebosaHne
BBEIEHWS BPEMEHHbIX CPOUYHbIX Mep Mo KpaiiHeit Mepe npasgononobHo (at least plausible); cyuiectsyeT ceasb Mexay
3TWMM NMPaBOM U KOHKPETHbIMW BPEMEHHbBIMW MepaMu, KOTopble JOMKHbI BbITb MPUHATBI; CYLLECTBYIOT peanbHbIi pUCK
NpUYMHEHMS HEMOMPaBMMOro Bpefa Npasy 3anpaluunsatoulein ctopoHsl (risk of irreparable prejudice) n asapuitHble
cutyauum (urgency).

BeHcKas KOHBEHLMS 0 NpaBe MexayHapofHbix forosopos ot 27 aHeapsa 1980 r. (BbeTHaM cTan ee yyacTHukoM B 2001 r.)
ycTaHaBAMBAaET, 4To A9 Leneit HacTosilwen KoHBeHLMKN «[JoroBop» 03Ha4yaeT MeXayHapoAHOe corialleHmne, 3aKkio-
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OzHako cTpaHa, KOTopas He ABJIAeTCA WIEHOM
Opranusanuu O6beHeHHBIX Hanuii, He y9acTByeT
B CtatyTe MexayHapoaHoro Cyza, TaKKe MOXeT
CTaTh Y4aCTHUKOM CyZie6HOTO mporiecca B MexyHa-
poaHoM Cyzie Ha YCIOBUAX, onpefeneHHBIX CoBeTOM
BesonacHocty OOH B Pesosroriuu oT 15 oKTAOps
1946 r. COOTBETCTBEHHO, 3TH CTPAHH! ZIOKHBI 0dU-
LIMaJbHO 3agBUTh O CBOEM COIVIACHUM C PelIeHUAMU
MexayHapogHoro Cyza B I1eJIOM WIN II0 KaXA0MY
KOHKpeTHoMYy criopy. @aktudecku IlIBeiiniapckas
Kondezepanusa 3asgBuia o IpU3HAaHUN KOMIIETEeH-
uuit Mexxzgynapogsoro Cyza B 1948 r., npexze 4yeM
[Isetinapua npucoeiuHuIach k OpraHusanuu
O6beaunennbix Harunit 10 centsabps 2002 r. Taxke
KHaxecTBO JINXTEHIITEHH 3aABWIO O IPU3HAHUU
xoMieTeHIMi MexayHapozaHoro Cyza B 1950 r., mpe-
XJe 9eM nprcoeAnHIIOCh K Opranuzanuu Oobveau-
HeHHBIX Hanuii 18 centabpsa 1990 r., Pecriy6ivika
CaH-MapuHo 3agBWIa 0 IPU3HAHUN KOMIIETeHINI
MexaynapoaHoro Cyza B 1954 r., npexxze 4eM Ipu-
coeauHmWIach K Opranusanuu O6bvenHeHHBIX Ha-
uuii 2 mapTta 1992 1.

2. [IpaBoBas OCHOBA, CyO'BEKT
Y TIpeIMET KOHCYJIbTaTUBHOTO 3alipoca

[TpaBoBasi OCHOBA KOHCY/IbTAIIIOHHBIX KOMIIETEHITHH
MexayHapogHoro Cyza. KoHcynbTaTuBHAsA KOMIle-
TeHIMA MexzayHapogHoro Cyzia onpeZiesieHa B I7IaBe
XIV cratbu 96 YcraBa Opranusanyu O6beIMHEHHBIX

Hanuii 1 koHKpeTH3npoBaHa B m1ase IV (ctaTtbu 65—
68) Cratyra MexxayHapozaHoro Cyza B 1945 r., IyHKT
1 crateu 9, myskTHI 1 b, 1h, 1i craTeu 26 u cTaThu
102—109 yactu IV PernamenTta MexayHapogHOTO
Cyza — B 1978 1. B pasgen 1 gactu XII [IpakTuye-
ckoro pykoBozcTBa oT 20 auBapsa 2009 1. BHeCeHBI
U3MeHeHUA U flononHenus 21 mapra 2013 r. Ilo cyTH,
KOHCY/IbTalJMOHHAA JIeATeNbHOCTb MeXJyHapoZAHOTo
Cyza siBjisieTcsl BaXKHOU IpollefypoH A1 OTBeTa U
pasbACHEeHUA I0pUANYECKUX BOIIPOCOB, OpraHu3a-
LIMYM UMEIOT IIPaBO 3allpalllnBaTh KOHCYIbTAllUK IIpU
OCYIIECTBIEHUH CBOUX KOMIIETEHI[Hi 2.,

MexzayHapoziHasa Iopruandeckas KOHCYIbTalua —
3TO 0cobasi ¥ UCKIIIOUUTENbHAs I0PUCAUKIIVSA IIOCTO-
AHHBIX cyZ0B (MexaynapogHoro Cyza u MTMIT —
Mex[yHapoZHOTo TpUOyHasIa 10 MOPCKOMY IIpaBy,
YUYPEXJEHHOI'O B COOTBETCTBUU C [IpunoxeHuem VI
k Konsenruu Opranusariuu O6beanHeHHbIX Harmit
0 MOpCKOMY TIpaBy 1982 1.). ApGUTpaKHbIe Cy/bl He
061aZlat0T TAKUMU KOMITETEHITUSMU.

Cy6sexm KoHCy1bmamueHozo 3anpoca. B co-
OTBETCTBUHU CO cTaTbell 96 YcraBa Oprannsanuu
O6beavHeHHbIx Hanuit'™, B uncio cyGbeKToB, nMe-
IOIIMX IIPaBo 3alpalinBaTh KOHCYIbTALIUIO B MeX-
LyHapozHoM Cyze, BXOAAT: opra"el OpraHusanuu
O6beanHenHbIx Harmii — I'eHepanbHasa Accambied,
CoBeT Be3onacHocTH, DKOHOMUYecKUH 1 Comu-
anbublil CoBer, CoBer o omneke'*, Cekperapuar u
16 crenuanTusMpoBaHHbIX yupexaenuit OOH". Ox-
Haxo CoBeT 110 olleKe IpeKpaTiI paboTy IocJje TOoro,
Kak Pecmy6siuka ITanay, Bxogsamias B TOJ0TIEYHYTO

4YeHHoe MeXAay rocynapcteamMu B NUCbMEHHOM cbopMe n perynmpyeMoe MexayHaponHblM npaBoM, He3aBUCUMO OT TOrO,
COLAEepPXUTCA KN TaKoe cornaweHne B o4HOM AOKYMeHTe, B ABYX UJIN HECKOJIbKUX CBA3aHHbIX MeXAy cobon AOKYyMeHTaXx,

a TakK>XKe He3aBUCUMO OT ero KOHKpeTHOro HanMeHoBaHUA.

12 International Court of Justice. URL: http://www.icj-cij.org/en/advisory-jurisdiction (nata obpauieHnsa: 25.08.2020).

3 YctaB OpraHusaunm 06beanHeHHbix Haumin ot 24 oktabps 1945 r. Ctates 96: «1. leHepanbHas Accambnes nnm CoseT
BesonacHocTu MoryT 3anpalumnBaTh oT MexxayHapogHoro Cya KOHCYNbTaTUBHbIE 3aklo4eHUs no NloboMy opuanyeckomy
Bonpocy. 2. pyrvne opranbl OpraHusaunn Ob6beanHeHHbIx Hauun n cneunanmanpoBaHHble yupexaeHus, kotopbiM [e-
HepanbHas Accambnes MoxeT faTb B iloboe BpeMs pa3pelleHne Ha 3To, TakxKe MOryT 3anpalunBaTb KOHCYNbTaTUBHbIE
3akodermns Cyaa no lopnanMyeckum Bornpocam, BO3HUKAIOLMM B NpeAenax ux kpyra AesTenbHoCcTu».

'“ Cosert no oneke O0H (a#r1. United Nations Trusteeship Council, ¢pp. Le Conseil de tutelle des Nations unies) paHbLue
Obln 0AHMM 13 0CHOBHbIX opraHoB OpraHusauunn ObbeanHeHHbIx Hauunn, cosgaH ona obecneyeHuns ynpaBneHms no-
[OMNeYHbIMU TEPPUTOPUSIMU B MHTEPECAX UX XXUTeNew, a Takxke B MHTepecax MeXAyHapoAHoro Mupa 1 besonacHocTy.
3T nogoneyHble TeppuTopum (60NBLIMHCTBO U3 HUX BbINK BLIBLUMMY TEPPUTOPUAMM Mo, MaHaaToM JTur Haumii unm
TEPPUTOPUAMU, OTAENEHHBIMU OT NOBEXAEHHbLIX CTpaH Bo BTopoit MUpoBoii BoiiHe) Tenepb NoyYnIM HE3aBUCUMOCTb
UNU aBTOHOMHWMI. OHW B0 CTAHOBATCS OTAENbHBIMU rOCyAAapCcTBaMU, 1MbO CANBAIOTCS C COCEAHUMU HE3aBUCUMbIMU

rocynapcresamu.

5 B Opranusauum O6beauHeHHbix Haumin 16 cneymannsmpoBaHHbIX opraHoB, B ToM yncne: BO3 — BceMupHas opraHu-
3auus 3gpasooxpareHus (World Health Organization, WHO); ®AO — lNpoaoBOnbCTBEHHAA U CeNbCKOX03ANCTBEHHAs
opraHusaums (Food and Agriculture Organization, FAIQ); MATAT3 — MexayHapogHoe areHTCTBO Mo aTOMHOM 3Hep-
rum (International Atomic Energy Agency, IAEA); UKAO — MexxayHapoaHas opraHmM3saumsa rpaxaaHckon asuaumm

(International Civil Aviation Organization, ICAQ); MOCP —

Me>xxayHapoaHbIi GOHL CeNlbCKOX035MCTBEHHOMO Pa3BUTHS

(International Fund for Agricultural Development, IFAD); MOT — MexayHapoaHas opraHusauua Tpyaa (International
Labour Organization, ILO); MO — MexayHapogHas Mopckast opraHusauua (International Maritime Organization,
IMOJ; MC3 — MexayHapogHblii cotos anektpocssasu (International Telecommunication Union, ITU); OHECKO — Opra-
Hu3aunsa O6beamHeHHbIx Hauuii no sonpocam obpasosanus, Hayku u kynsTypbl (United Nations Education, Scientific,
&Cultural Organization, UNESCO]J; OHW0 — Opranuzaunsa ObbeanHeHHbIX Hauuil no NpoMbINEHHOMY pa3BuTUio
(United Nations Industrial Development Organization, UNIDOJ; BMC — BceMupHbliit nouTosbiit coto3 (Universal Postal
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TeppUTOpHIO THXOOKEeaHCKUX OCTPOBOB, CTaja uie-
Hom Opranusaiuu O6beZiHeHHBIX Hatnii B ekabpe
1994 r.

Takum 06pa3om, B HacTosllee BpeMs pakTuye-
cku B Opranuzanuu O6benHeHHBIX Harnuit Bcero
ATh opraHoB: ['eHepasnbHaa Accambies, CoBet bes-
OIacHOCTH, DKoHOMUYeckUi u CornanbHbil COBeT,
Cexpetapuat u MexayHapozaHbiii Cyz. CoryiacHO
cratbe 96 YcraBa OOH rocyzapcTBa He UMEIOT IIpa-
Ba 3amIpauIuBaTh KOHCYAbTAIUU MeXAyHapOJHOTO
Cyza. [ocye Toro kak Jlekaapauus o He3aBUCUMOCTUA
Kocoga ot 17 pespass 2008 r. mpoBo3maciia He3a-
BucuMocTb KocoBa, Pectiy6siika Cep6ust BeIpasuia
IpoTecT U obparuiack B [eHepaibHyto AccaMbiieto
Oprauusaruu O6beAnHeHHbIX Hatiuii. 8 okTa6ps
2008 r. TenepanpHasa Accambies OOH obpatuiach
B MexxayHapozHsiii Cyz ¢ Tpocb00ii 1aTh KOHCY/IBTa-
THBHOE 3aKJII049eHNe O 3aKOHHOCTH IIPOBO3JIAllleHUA
He3zaBucumocTty Kocoso. 22 utona 2010 r. MexzayHa-
pozHbIii Cyz BHIHEC KOHCYTBTaTUBHOE 3aKIr049eHne
0 TOM, uTO He3aBucuMas [lexnapanusa KocoBa He Ha-
pyIIaeT oOIMuX MPUHITAIIOB MEXKAYHAPOAHOTO TIpaBa
U He HapymaeT Pesomonuio 1244 OOHY, kotopas
He ollpeJiesiaia KoHeYyHoe cocToAHue KocoBa. OTOT
CIy4ay MoKas3bIBaeT, UYTO, €CJIM I'OCyapCTBO XOUeT
TIOJIyYUTh KOHCY/IbTalMio B MexayHapogHoM Cyze,
OHO ZIOJDKHO HallpaBUTh 3ampoc B ['eHepaibHy0 Ac-
cambIero.

ITpedmem koHcynbmamugHozo 3anpoca. Co-
IJIACHO MOJIOXKeHUAM YcraBa Opranusanuu O6bveau-
HeHHBIX Haruii u Ctatyta MexayHapozanoro Cyza,
BOIIPOCHI, /I pelileHusa KoTopbix opraisl OOH miu
OpraHU3aI[U MOTYT 3alpaliuBaTh KOHCY/IbTAI[UU B
MexayHapoauoM Cyzie, OMKHBI UMETh TPaBOBOM
XapakTep, OHU JIOJKHBI OBITh U3JIOKEHBI C UCITOJb-
30BaHNEM I0PUANYECKOU TEPMUHOJIOTUH, CBA3aHHON
¢ MeXyHapOAHBIM ITpaBoM. [Tpu 5ToM OTBETHI Ha
KOHCY/IbTallMOHHBIE BOIIPOCHI TAKXKe JOJIXKHBI OCHO-
BBIBAThCS HA HOpMaxX MeXAyHapOoAHOTO IIpaBa.

Oganako, eciu l'eHepanbHas Accambies 1 CoBeT
BesonacHOCTH UMeEIOT IPaBO 3allPOCUTh KOHCY/IbTa-
1uio B MexxayHapozHoM Cyzie 1o «J1r060My I0pU/u-

YeCKOMY BOIIPOCY», TO KOHCYJIBTAIIMOHHBIH 3a11poc
JxoHoMmuueckoro u ConuanbHoro Coseta, Cekpe-
tapuaTa OOH u Apyrux cnenuanau3upoBaHHbBIX Y-
pexaenuti Opranusanuu O6beauHeHHbIX Haruii
ZIOJKeH COOTBETCTBOBATD IBYM IIpe/iBapUTEIbHBIM
TpeOGOBaHUAM:

(I) momxeH OBITH CAeIaH 110 comIalieHuo ¢ ['eHe-
panbHOM Accambiieeti u

(II) BxozuTh B cdhepy AeATeNbHOCTU TAKOTO Op-
raHa WiM opraHusalyu, IoTOMY YTO 3TUM OpTraHam
¥ OpraHu3aIusaM TpebyeTcs KOHCyabTanus Mexay-
HapogHoro Cyza, 4ToObI JIy4ille U TOYHee MOHSTh
MPO6IEMBI, C KOTOPBIMU 3TH OPTaHbl ¥ OpraHU3aluu
CTaJIKUBAIOTCA B CBA3U C TPYAHOCTAMU U TIpobiiema-
MU B IOPUANYECKOM chepe.

MexayHapogHbiii CyZ MOXeT OTKa3aTh B IPesio-
CTaBJIeHUY KOHCY/IbTalluU, €CIU eCTh BeCKue Mpu-
YUHBI II0JIaraTh, YTO OPTaH WIN OpraHu3alus He
UMeIOT IIpaBa 3ampauuBaTh y MexyHapogHOTro
Cyza pekoMeHaly WK YTO 3aIIpoC Ha KOHCY/IbTa-
LIMI0 HEe COOTBETCTBYET OllepalliOHHOM KOMIIeTeH-
LMY 3aIpalliuBaoIlero opraHa Wiv oOpraHu3alui.
B 1996 r. BcemupHas opraHusanysa 3ApaBooxpa-
Henus (BO3) obpaTtwiack B MexayHapoaHbiid Cyz
¢ Tpoch060ii ZIaTh KOHCYIBTAIUIO TIO BOMIPOCY, Ka-
caroueMycs «3aKOHHOCTH IIPUMeHeHUs AAePHOT0
OPYXUS B BOOPYKEHHOM KOHQIUKTE>.

OpHako MexxZyHapoJHas KOMUCCUS IOPUCTOB
(MKIO) oTkazaznach AaTh KOHCYJIbTAI[HIO HA TOM
OCHOBAHWU, YTO STOT BOIIPOC HE BXOJAUI «B che-
py AeAaTenbHOCTH» BO3, Kak 3TO IpeyCMOTPEHO B
myHKTe 2 cTaThu 96 YctaBa Opranusanuu O6beau-
HeHHBbIX Hanuit'.

Takum 06pa3oM, B COOTBETCTBUU CO CTaTbel 96
YcraBa Opranusaruu O6beauHeHHbIX Hatuit Mex-
AyHapoAHbIU CyZ corytacuTes JaTh KOHCYIbTAIUIO,
€CJT COOITIOIEHBI IBA TTPeIBaPUTENbHBIX YCIOBUS:
— TaKOM OpraH WiIX OpraHU3allUs MeeT IIPaBo 3a-

MpaunuBaTh KOHCY/IbTAIIUN B MexXAyHapoJHOM

Cyze;

— KOHCYJIbTAI[MOHHBIN BOIIPOC A0KeH HOCUTD IIpa-

BOBOM XapakTep.

Union, UPU); BB — BcemupHbiii 6ark (World Bank, WB); BOMC — BceMupHas opraHusaums MHTeNIeKTyasbHon cob-
cteeHHocTn (World Intellectual Properties Organization, WIPO); BMO — BceMupHast MeTeoposioruyeckas opraHusaums
(World Meteorological Organization, WMOQ); OHBTO — BceMupHasa TypucTckas opranmsauus O0OH (United Nations
World Tourism Organization, UNWTO)]; MB® — MexayHapogHbIi BantoTHbI doHp, (International Monetary Fund, IMF).
Kpome Toro, y Opranmsaumm ObbenmHeHHbIX Hauuin ecTb MHOTO ApYrux BaXkKHbIX areHTCTB, MPOrpaMM, opraHM3auunin u
pomkHocTei, Takux kak: FOHUCED® — Oetckuit porp OpraHmzaumm 06beaunHeHHbix Hauuii (United Nations Children’s
Fund, UNICEF); YBKE OOH — BepxoBHblit komuccap Opranusaumn O6beguHeHHbIx Haumit no genam bexkeHues (United
Nations High Commissioner for Refugees, UNHCR); MPOOH — Mporpamma pa3sutus Opranusaumu 06beguHeHHbIX
Hauui (United Nations Development Programme, UNDP).

MonHbIN TEKCT 3TOF0 KOHCYNLTATUBHOIO 3aKkoyeHus cM.: International Court of justice. URL: https://www.icj-cij.org/
public/files/case-related/141/141-20100722-ADV-01-00-EN.pdf (naTa obpauieHmna: 01.09.2020).

Monubin TekcT Pesontouun 1244 o1 10 mioHa 1999 r. cm.: URL: https://digitallibrary.un.org/record/274488%n=en (nata
obpaterus: 05.09.2020). CornacHo Pesontoumn 1244 Kocoso nmeno asToHommio B coctase Kondenepauuu HOrocnasmu,
npasonpeemHuLen kotopon beina Pecnybnuka Cepbus.

Cw .: [leno 3anagHoit Caxapsi // ICJ Court Advice 1975, naparpadbl 32—33. International Court of justice URL: https://
www.icj-cij.org/public/files/case-related/61/061-19751016-ADV-01-00-EN.pdf (gaTa obpawerus: 10.09.2020).
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3. IIpoueaypsbl KOHCYAbTAIUHN
MexzayHapoasoro Cyza

OcHOBBIBasACh Ha IPaBOBOM OCHOBE, YKa3aHHOU B
craTbhsax 65—68 Craryra MexayHapozaHoro Cyza,
U KOHCY/IbTallMOHHOM ITpakTUKe MexXAyHapoLHO-
ro Cyza c 1948 r. o HacTos1ee BpeMa, Mbl MOXeM
yTBEPX/aTh, 4To MexxayHapoaHbIi CyZ OCyIecTBIA-
€T KOHCYJIbTaTUBHYIO KOMIIETEHIINIO B COOTBETCTBUU
CO CJIEAYIOUIMMU TpeMs STalaMu.

Oman 1. HanpasieHue 3anpawiil8aoujumMu op2aHamu
unu opzarusayusmu e ICJ 3anpocos u 0oKymeHmos,
CBA3AHHBLX € KOHCYIbMAYUOHHBIMU 8onpocamul. B co-
OTBETCTBUU C ITOJIOXKEHUAMU ITyHKTa 2 CTaTbU 65
CratyTra MexxayHapozHoro Cyza 3anpaniiBaroliye
OpraHbl WX OpraHu3alliy JO/DKHBI HallpaBlIATh B
MexayHapozasslii Cyz B IHCbMEHHOM BH/ie BOIIPOCHI
U JOKYMEHTHI, CBA3aHHbIe C KOHCY/IbTallMOHHBIMU
BOIIPOCaMU.

Hampuwmep, B 1975 r. l'eHepanbHas Accambiiest
nonpocwia MexzayHapozaHsiii CyZ KOHCY/IBTHPOBaTh
10 BOIIpOCaM, CBA3aHHBIM C IPaBOBBIM CTaTyTOM
Tepputopuu 3anagHoi Caxapsl. [lOKyMeHTHI, 3alu-
cu, KoTophle ['eHepanbHasa Accambiiess HalpaBuiIa
B MexzayHapozneiii Cyz, BK/IIO4aau: N1ucbMo ['eHe-
panbHOTO cekpetaps Opranusaruu O6beMHEHHBIX
Hauwuii npeacegartento MexayHapogHoro Cyza; Pe-
3omonuio N2 3292 (XXIX) l'eHepasnbHO Accambiien
Oprauuzaruu O6beHeHHbIX Haruii ot 13 exabps
1974 r. Ilpu aTOM TpeboBanoCh, YTOOB MexXAyHapOZ-
Hbii CyZ a1 peKoMeHalluu 110 Bonpocy: «brlia 11
3amnazHas Caxapa (Puo-ze-Opo u Caku u anb-XaMmpa)
BO BpeMeHa MCIaHCKOH KOJIOHUH 3a0pOIIeHHOH Tep-
puropueii (tera nullius)?».

Oman 2. HngopmuposaHile CmpaHbsl U 3auHme-
Pecos8aHHblx opeaHusayuil u cbop 00KymeHmos, cas-
3AHHBLX C KOHCYIbMAMUBHbLM 3anpocom (npoyedypa
3anucu). B cooTBeTCcTBUU CO cTaTheii 66 CTaTyTa
MexaynapogHoro Cyza Ipu IoJgydeHUU 3arpoca
cexkperapb Cyzia HeMeJJIEHHO COOOIIaeT o 3asBIe-
HUU, CoZieprKalleM IPOoCch0y 0 KOHCYJIbTaTUBHOM 3a-
KJII0OYeHUH, BCeM rocyZlapCcTBaM, UMEIOIINM IIpaBo
zocrtyna k Cyzy.

Kpowme Toro, cekpetaps Cyza myTeM ocoboro u
HENOCPEICTBEHHOT'O YBEAOMIEHUS COOOIIaET JIF060-
My UMeloleMy focTyll k CyZy rocyapCcTBy, a TaKkXKe
0001 MeXXIyHapOAHOU OpraHu3allii, KOTOPhIE
MOTYT, Mo MHeHUIo Cyza (Wiu ero npezcezaTes,
ecnu CyJ He 3acefiaeT), ¢ IpockOoii MpeACcTaBUTD
CBeZieH!A 10 AHHOMY Bompocy. CyZ TOTOB IIPUHATh
B TeUeHUe yCTaHaBIMBaeMoro Ipece/aTeseM CpoKa
OTHOCAIINECA K BOIIPOCY MMCbMEHHBIE JOKIabl UIN
Ke BBICJIYIIaTh TaKWe e yCTHBIe JOKIaZbl Ha OTKPHI-
TOM 3aceZlaHUM, Ha3HavYaeMoM C 3ToH Iienbio. Ecau

rocyzapcTBo, UMelollee Mpaso fgocTyna K Cyxy, He
MIOJIYYUT 0COOOT0 YBEAOMIEHHUSA, TO OHO MOKET BbI-
Pa3uTh JKeTaHue [IPe/CTaBUTh TNCbMEeHHBIH JOKJIaZ
w1y OBITH BRICAyIIaHHBIM; CyZl TPUHUMAET pelleHre
110 TOMY BOIIPOCY.

TocyzapcTBa ¥ oOpraHm3anyi, KOTOphIe IpeACTa-
BWIU [TUCbMEHHBIE WIN YCTHBIE ZOKIAZbI, WIH U Te
U IpYTHE, OMYCKAIOTCA K 00CYKAEHUIO JOKIAZIOB,
CZle/IaHHBIX IPYTUMHU TOCyZapCTBAMU WIN OPTaHU3a-
uAMH, B GopMax, Iipefielax ¥ B CPOKY, YCTaHABINBA-
eMble B K&KI0OM OTZAelTbHOM ciiydae CyZoM WIH, ecIu
OH He 3acezaer, pezceaTeneM Cyza. Jia ool nenu
cekperapb Cyzia "HGOPMUPYET O BCeX TaKKX IIFICbMeH-
HBIX JIOKJIa/IaX TOCYAApCTBA U OpPraHU3aliy, KOTOPEIE
caMH TIpeZICTaBIIA Ioo6HbIe ZoKaab . Hampumep,
B XOZle KOHCY/IbTAIlFl OTHOCUTEIBHO CTaTyTa Teppu-
Topuu 3anazHoi Caxapsl B 1975 1., mocsie TOTro Kak
cekperapb MexxayHapogHoro Cyzia 06bsIBII 00 3TOM,
MexayaapozaHbii Cyz IOy vl TUCbMO OT MUHHCTPA
WHOCTPaHHBIX JleJl © MUHHCTpA focTtuiiny ®panirys-
CKOM PecryOIMKY; TUCHMO 3aMeCTUTE I MUHHUCTPA
WHOCTPAaHHBIX /leJI, OTBEYAIOIIero 38 NHOCTPaHHbIE
zeina [TaHaMBbl; TMCbMO MUHUCTPA MHOCTPAHHBIX Jiejl
Hukaparya; nucbMo nocia Ywiu B Huzaepnanzgax...
Y MHOTHE JipyTHe AUIUIOMaTH4YecKue JOKYMeHTHI, B
TOM 4HCJIe leKIapalyio IpaBUTeNbCTBA Vcmanuy,
IIOCKOJIBKY CTpaHa MMesia IpsiMoe OTHOIIeHYe K IIpa-
BOBOMY CTaTyTy Teppuropun 3anagHasa Caxapa®’.

Oman 3. BulHeceHlUe KOHCYIbMAMUBHbLX 3AKJI0-
ueHuil. B cooTBeTCTBUHU CO cTaThelt 67 PernameHTa
MesxayHnapogHoro Cyza Cyz BBIHOCUT CBOY KOHCYJIb-
TaTUBHBIE 3aKII0YEHNs B OTKPBITOM 3aCeZlaHUH, O
4eM IpeAynpexgaTcsa ['eHepaabHbIN ceKpeTaph U
IIpeZiCTaBUTENN HellIOCpeACTBEHHO 3aNHTepeCOBaH-
HbIX wieHoB Opranuzanuu O6befrHeHHbIX Hanuii,
JPYTUX TOCYZ,APCTB ¥ MeXKAYHAPOAHBIX OPTaHU3aLNH.
Oto 3acesaHue OyZeT IPOXOAUTD B IITab-KBapTUPE
Mexaynapozgsoro Cyza Moz npezcefaTeIbCTBOM
npezcezarens MexzaynapogHoro Cyza.

Codepacarue 3axtoueHuil. IIpy IOATOTOBKE KOH-
CY/IBTAaTUBHBIX 3aKII0YeHU POXOAAT TaKKe IIpoliec-
CBI KOHCY/IbTUPOBaHUA, KaK YTBepXKAeHNe, aHATH3,
OILleHKa, KOMMEHTUPOBAaHUE COZePKaHUA JOKYMEH-
TOB, 3alUCeN, JOKYMEHTOB, 3asBJIeHUY OpPraHoB,
HaIIMOHAJIBHBIX U MEXAYHAPOAHBIX OpraHU3aIni,
3aHUMAIOIINXCSA KOHCYIBTallHIOHHBIMU BOIIPOCAMH.
MexzaynapogHabii Cyz DUTUPYeT U aHATU3HUPYeT Io-
JIOXKEHUS MeXX/[yHapPOZHOI'O [IpaBa U pellleHusa, OTHO-
cALIHecs K ZiesTy, 3alipoc Ha MoJyYeHre KOHCYIBTalluy
JUIS yTOUYHEHUs COZiepKaHUA KOHCY/IbTalNH.

Yro KacaeTcs GOPMEI, TO B KOHCYJIbTAaTUBHBIX 3a-
KJIFOUeHUSAX YeTKO U3JIaraloTcs B3IVIABI, apTYMEHTEHI,
obmue mHeHUA MexzayHapogHoro Cyza, a Takxke
B3IVIAZBI, aPTYMEHTHI ¥ COOCTBEHHbIE MHEHUA CyIeH,
y4acTBOBABIIUX B IIpoIiecce KOHCYIBTaLlUM.

17 CtaTtyT MexayHapogHoro Cyna ot 24 oktabpsa 1945 r. Ctates 66, NyHKTbI 2—4.
20 [lononHuTtenbHble cBefieHns 06 3Tux gokymenTax cM.: International Court of Justice. URL: https://www.icj-cij.org/en/

case/61 (pata obpawenus: 15.09.2020).
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4. Pa3imuyus MexAy KOHCY/IbTaTUBHOM
KOMIIETEHIIM el 1 KOMIIeTeHI[HeH

110 YPeryJupoBaHHIO CIIOPOB
MexzayHapoasoro Cyza

Kak 6BUIO IpOaHAIM3MPOBAHO BHIIIE, Y MeXAyHa-
poaHoro Cyza ecTb Be OCHOBHBIE KOMIIETEHIINH, a
VMEHHO KOMIIETEHIINS 110 YPETYINPOBAHUIO CIIOPOB
MeXy TOCyZJapCTBaMU U KOHCY/IbTaTUBHAS KOMITE-
TeHIUs. OZHAKO 3T Be KOMIIETeHITUN MeXxayHa-
pozHoro CyZia UMeIOT C/IeZlyIoIye PasIuaus:

— (i) 8 uacmu npasosoli ocHo8bL. Ecii KoMIIeTeHIIHS
TI0 yperypoBaHuio criopos MexayHapozgHoro Cyza
IpeZlycMOTpeHa B cTaTbe 36, TO KOHCY/IbTaTUBHASA
KOMIIeTeHIIUA ITpeflycMOTpeHa cTaTbell 65 CTaTy-
Ta MexxgyHapozgHoro Cyza;

— (ii) 8 wacmu 3anpawusarwezo cybsekma paspe-
weHus cnopa u koHcyasmayuu. Eciy rocyzapcTsa,
ABJIAIOIINECS CTOPOHAMU CIIOPA, MOTYT 3alIPOCUTh
MexayHnapozHbiii Cyz pa3pentuThb Crop, To CyOb-
€eKT, BKJIIouas ['eHepanbHyto Accambieto, CoBeT
BesonacHocTH (110 BceM MpaBOBBIM BOIIPOCaM),
Apyrue yupexzaenuda OOH u cnenuann3upoBaH-
Hble yupexzaenus OOH (1o mpaBOBBIM BOIIPO-
caM, OTHOCAIIMMCA K cpepe UX COOTBETCTBYIOLINX
YHKIMH U IeITETHPHOCTY U C pa3pelieHruem le-
HepasbHOU Accambiieti o corarienuio ¢ OOH),
MMeEeT IPaBo 3ampocuTh MexayHapoausiid Cyz
JUTS TIOJTy9eHUS KOHCY/TbTalluH;

— (iii) 8 uacmu yenu paspeuleHus: CNOpos8 U KOH-
cynvsmayuii. Pa3perieHue ciopoB JOJIKHO II0-
MOYb CTOPOHAM YPEeryJupoBaTh KOHGIUKTHI U
CTIOPHI, TEM CaMbIM 3aIUIIAA 3aKOHHbIE TIPaBa U
VHTEPeCHI CIIOPALINX CTOPOoH. KoHCympTrpoBaHue
HaIpaBJIeHO Ha pa3bsACHEHVe KOHKPETHBIX I10JI0-
YKeHUU MeXX/yHapOoAHOTr'oO IIpaBa, IIOMOIIb 3aIpa-
ITMBAIONIUM OpTaHaM, OPTaHU3AMUAM U APYTUM
cyOBbeKTaM MeXXIyHapOZHOTO ITpaBa, YTOOkI IaTh
BO3MOXXKHOCTb JIyYIlle TOHATD U 60JIee IPaBUIbHO
[IPHMEHATHh HAallMOHATbHOE 3aKOHOAATENbCTBO,
B TOM YUCJIE TIPU PEIIEHUU MMPAKTUIECKUX BO-
IIPOCOB;

— (iv) 8 wvacmu npouedyp ypez2yaupoe8aHus cnopos u
KoHCybmayuii. PaspelneHre ClIOPOB OCYILECTBIIS-
eTcs B CyZleOHOM NOpsJKeE, B TeUEHHE JIUTETBbHO-
rO BpEMEHH B CyZieOHBIX 3ace/JaHUAX; KOHCYJIbTa-
IIUY TTPOBOJSATCA B a/IMUHUCTPATUBHOM, podec-
CHOHAJILHOM IIpoIiecce, 60siee GBICTPO ¥ IPOCTO B
BU/IE BCTPEY;

— (v) 8 uacmu pe3ynbmamos u 1puduUeckoll cubl
paspeueHus cnopos U KOHcyivmayuil. Pesynbra-
TOM paspelleHHs Clopa ABJIAETCS OKOHYaTeIbHOe
pellleHre, KOTOPOe BBIHY)KAAEeT CTOPOHBI CIIopa
coOJTIOATh U BBITIOJHATD YCTAHOBJIEHHOE. Pe3yiib-
TaTOM KOHCY/IBTAILIUU ABJISETCSI KOHCYTBTaTUBHOE

3aKjIoueHue, He MMerolllee IpUANIeCKON CUJTHI,

OT cyOBheKTa He TpebyeTcs ero cobI0aTh 1 BhI-

MIOJIHATD.

B HeKOTOpBIX CIIy4dasnx, OfHAKO, HelerKo IIPOBECTU
YeTKYIO IPaHb MeXAY 3TUMU JByMA KOMIIeTeHIIUsA-
mu MexzayHapozaHoro Cyza. OcobeHHO, Korja opra-
HBI WY OpraHU3alluyi UMEIOT IPaBo 3alpalinBaTh
y MexayHapozHoro Cyza coBeT II0 I0pUANYeCKUM
BOIIpOCaM, CBA3aHHBIM C KOHKPETHBIM CIIOPOM, BO3-
HUKAIOUIUM MeXJy rocyZapcTBaMU WU JPyTUMHU
cyO'beKTaMM MeXyHapoAHOro Ipasa. B aTom ciy-
yae, ecJIM OZlHA U3 CTOPOH cIopa 3allpallnBaeT U
MexayHapozaHbIi CyZ AaeT KOHCYJIbTaTUBHBIN CO-
BET, BO3MOJXKHO, 4TO ZIpyras CTOPOHa criopa oyzeT
BO3pakaTh IIPOTUB Pe3y/IbTaTOB 3TOU KOHCY/IbTAIIUH.
TTOCKOJIbKY, eCJTH CIIOp He OBUI pa3pelleH CTOPOHAMU,
MexayHapozansiii CyZ, BbIHeCeT KOHCYIbTaTUBHOE
3aKJII0ueHUe, ¥ eCIU KOHCY/IbTaTHBHOE 3aKII0UeHe
3alluiaeT Wiu NojJep>KkuBaeT MHeHNe OJHOM 13
CIOPAIINX CTOPOH, TO aBTOMAaTU4YeCKU MOTydaeTcs,
yTo MexxayHapozHbIli Cy/ paspelin 3TOT CIIop.

C ApyToli CTOPOHEL, €CIY 3TO TaK, 5KBUBAJIEHTHO
J ocyiecTtsiaeHue MexgyHnapogueim Cy0M KOH-
CY/IbTAaTUBHBIX ITIOJIHOMOYUH ToMYy PakTy, 4To Mex-
AyHapozaHbI CyZ «yCTaHOBWJI CBOU COOCTBEHHBIE
TTOJIHOMOYHSI» WU «IIPELOCTaBUI cebe» MOTHOMO-
YU pa3pelaTh Crop 6e3 coraleH s y9acTBYOMINX
CTOPOH. XOTA KOHCYJIbTaTUBHOE 3aKJIloueHne Mex-
ayHapogHoro Cyza He UMeeT I0pUANYEeCKON CUIHI,
003BIBaIOIIEH CTOPOHEI CIIOpa COOTIOAATh €0, HO
OHO CITOCOOCTBYET 3allUTe B3IJIAZOB, IPaB U UHTE-
pecoB OZHOM 13 CTOPOH CIIopa.

Oto npobyiema, KOTopas BO3HUKJIA HA IIPAKTHKe,
0coOeHHO BayKHA U YYBCTBUTEIbHA B MEXAYHAPO/-
HO-IIpaBOBOM acIleKTe, IOTOMY YTO, COIVIACHO I10-
JnoxeHUsaM YcraBa Opranusanuu O6beInHEHHBIX
Hanwuit u Cratyra Mexxaynapozanoro Cyza, Mexzy-
HapogHbIl CyZ He UMeeT OYeBHUHBIX IIOJTHOMOYUH
paspeniaTh CIIOPH ¥ KOHCYJIBTUPOBATh, €CIU 3TOTO
He TpeOyIOT CTpaHbl U areHTCTBa WIX OPTaHU3alNH,
oIpeZieJieHHBIE B cTaThe 96 YcTaBa OpraHusanuu
O6beguHeHHbIX Hamuii.

OTO 6BUIO TPOAEMOHCTPUPOBAHO B KOHCY/IbTA-
TUBHOM 3akItoueHnu MexgyHapozaHoro Cyza o «3a-
KOHHOCTH CTPOUTEIbCTBA CTEHBI Ha ITaJeCTUHCKOMN
OKKYIIMPOBaHHOU TeppuTtopuu B 2004 rozy»*' 110 3a-
npocy I'enepanbHoii Accambien Opranusanuu O6be-
JVHeHHBIX Hanuii. B KOHCY/IbTaTUBHOM 3aK/II0UE€HUN
110 3TOMY Zeny MexzayHapozHblii Cyz 3aABWI, YTO OH
“MeeT IIPaBo laBaTh KOHCY/IbTaTUBHbIE 3aKII09eHUA
110 BOIIpOCY, 3ajaHHoMy ['eHepanbHOM Accambiieeit
Opranuzanuu O6beauHeHHBIX Hamuii. O/HaKo 3TO
peteHne MexxayHapozHoro CyZia BbI3Bao Pe3KyI0
peaxktuio VM3pawis, IOCKOIbKY B HEM FOBOPUJIOCH,
YTO coZiepKaHMe BoIlpoca, MogHAToro I'eHepaapHON
Accambiieeti, CBI3aHO CO CIIOPOM Mexxay V3paniem

21 International Court of justice. URL: https://www.icj-cij.org/public/files/case-related/131/131-20040709-ADV-01-00-EN.

pdf (nata obpauwerus: 17.09.2020).
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u ITanectunoii. OgHako Vi3pawib He IpU3HaeT KOM-
TeTeHIHIO 10 YPeryJInpoBaHUIO ClIOPOB MexayHa-
poznHoro Cyza.

C ApyTol CTOPOHBI, C TOYKU 3peHus V3pawns, co-
Zlep>kaHre OCHOBHOT'O BOIIpOCa KOHCY/IbTAIIUU CBA-
3aHO CO MHOTUMHU CITOPaM# U KOHQIUKTAMU MEXKIY
V3pawnem u [TasecTuHOM, TAKUMU KaK TePPOPU3M,
6€e30TIacCHOCTh, TPAHUIIBI, TIOCENIEHUS, TOPO/a, CTa-
Tyc Mepycanuma... YTOOBI 3aIUTUTh U TIOAEPKATh
CBOIO TOYKY 3peHus, Vispawitb npuBes apryMeHT,
OCHOBaHHBIN Ha KOHKPETHBIX ZleiaX, C KOTOPBIMU
B 1923 r. mpoBoAMINCh KOHCYAbTAMu [TocTosTHHOMN
najaTol MeXxAyHapoAHOro npaBocyausa no CraTy-
Ty Boctounott Kapenuu. CoorBeTcTBeHHO, [TTIMII
OTKa3ajach AaTh COBET, IOTOMY UYTO BOIIPOC «MMEeT
MpsIMOE OTHOIIIEeHMeE K CYyTU criopa Mexay PUHIIH-
et v Poccrielt U MOXKET OBITh PellleH TOMbKO MyTeM
UCCcae/J0BaHUA J0KAa3aTeNbCTB, CBA3AHHBIX C OTUM
nenoM. OTBET Ha 3TOT BOMpocC OYZET, IO CYIIECTRY,
SKBUBAJIEHTEH pa3pelleHUI0 CIIOPOB MEXY CTOPO-
HaMU», 1 CyZ MOXXET OTBETUTD Ha 3TOT BOIIPOC, €CU
Poccus cormacuTces COTPyAHUYATH i1 cbopa ZoKa-
3arenbcTB Aua Cyza. OgHako MexxayHapozansbiii Cyz
OTBepr 3TOT apryMeHT V3pawisa u npuBes JoKasa-
TeJNIbCTBA, C KOTOPHIMU Cy/, KOHCYJIBTUPOBAJICS IPU
ToNIKOBaHUU MupHOro gorosopa Mexay bonrapuei,
Benrpueii u Pymeiaueii B 1950 r., u feso 3anazHoil
Caxapel B 1975 1.

CooTBeTcTBeHHO, MexayHapoaHbiil Cyz cuuTa-
€T, YTO KOHCYJIbTaTUBHOE 3aK/II0UeHNe He ABISIeTCs
TaKUM 00s13aTeTbHBIM, KaK pellieHure 06 yperyainpo-
BaHUU CIIOPA; KOHCYJITATUBHOE 3aK/II0UeHMe JJaeTCs
He CTpaHaM, a KOMIIETEeHTHBIM OpraHaM U OpraHu3a-
UMAM JJ151 OpUeHTallU CBOel IeITeTbHOCTH B COOT-
BETCTBUU C UX KoMIleTeHIInel. I0puanyeckuii criop,
MTOJHATHIM B 9TOM BOIIPOCE, BO3HUKAET B X07ie pabo-
Th [eHepanbHOM Accambiien U KacaeTcss BOIIPOCOB,
KOTOPHIMU 3aHUMaeTcs [eHepanbHaa Accambiest,
He SIBJIeTCs YUCTO He3aBUCUMBIM B IBYCTOPOHHUX
OTHOIIEHUAX MEXAY ByMSA CTpPaHaAMMU.

Tem He MmeHee MexayHapoznHbiti Cyz Takke OT-
MeTWI, YTO OH MOXKeT OTKa3aTh B IPeJOoCTaBIeHUN
peKoMeH/jallui, ecjid COOTBETCTBYIOIIAsA CTpaHa He
comacHa ¢ paccmoTpenueM MexayHapozaHoro Cyza,
YTO IIPUBEJIO K Jlaue peKoMeHalui, mpoTuBopeya-
mux cyzebHoi npupoge MexayHapogHuoro Cyzaa u
ero posu. Cy/ AB/IAETCA ITIaBHBIM CyZie GHBIM OPTaHOM
Oprauusaiiuu O6beMHeHHBIX Halluit B cOOTBeT-
CTBUU co cTaTbell 92 YcraBa. Ho BO3MOXKXHBI KOH-
CyJIbTaIH, IPOTUBOpEYaIiye cyZieb6HOMYy XapaKTepy
Mexaynapoguoro CyZa 1 ero pojau Kak IJIaBHOTO
cyze6Horo oprana Opranusaruu O6beUHEHHBIX
Hanwuii B cooTBeTCTBUU €O cTaThell 92 YcTaBa.

Korza o6cToATeIbCTBA [lefia YKa3bIBaloT Ha To,
YTO KOHCY/IbTAIHA OKaXKeT COOTBETCTRYIOIIee BIMA-
HMe, HapyIIaloT MPUHIIUII, COIVIACHO KOTOPOMY CTpa-

Ha He 00s3aHa TepeZiaBaTh CBOH cItop B TpubyHau 6e3
comacys 3ToH cTpaHsl. Mrak, eciu MexxayHapoAHbIHI
Cyz oTKa3bIBaeTCA BbICKa3aTb CBOe MHEHHe, TO OTKa3
OCHOBaH He Ha TOM, 4To y MexayHapozgHoro Cyza
HeT TaKOU KOMIIeTeHIIUH, a Ha pallMOHaIbHOCTH
IOpUAUYECKOTO Jesa. DTOT MyHKT MexxyHapoAHOTo
Cyza noATBepK/eH B peKoMeHAauu MexxayHapo-
Horo Cyza 1o fies1y «3aKOHHOCTb [IPOBO3I/IallleHUA
OHOCTOPOHHEN He3aBUCUMOCTH KocoBo» B 2010 .

Kaxk ykasbsIBasoch paHee, B ICTOPUH Pa3BUTHUA
Mexaynapoguoro Cyza ¢ 1945 r. o HacTrosdAllee
BpeMA CyZ ofHaX/Jbl 0TKa3ajICca IPOKOHCYIBTUPO-
BaTb BO3 110 BONIpOCy «3aKOHHOCTU UCIIOJIb30BAHUA
A/IEPHOTO OPYKUA B BOOPYKEHHBIX KOHPIUKTaX» Ha
TOM OCHOBaHMH, YTO 3TO He BXOAUT B chepy AedaTemb-
Hoctu BO3, a He moToMy, 4yTO y MeXAyHapoAHOTr'0O
Cyza HeT KOMIIeTeHIINH JJI1 KOHCY/IbTallY 110 3TOMY
BOIIPOCY.

B KOHCy/nbTaTUBHOM 3aK/It0ueHUM MexyHapos-
Horo Cyza 1o «/leny o creHe» MexayHapoaHbii Cyz
TaKKe YeTKO U NIPAMO CZies1ajl BEIBOJ, O TOM, UTO CTPO-
UTeIbCTBO V3panneM cTeHBI Ha OKKYIIMPOBAaHHOM
MaJeCTUHCKOU TepPUTOPUU TPOTUBOPEUUT MEKAY-
HapoZHOMY IIpaBy, TO O3Ha4daeT, YTO HapylleHUA
ZOJDKHBL OBITH HEMEJIEHHO TIPeKpalleHsl, a 060
MIPUYUHEHHBIH yiiiep6 Bo3MelreH. MexXyHapOoAHbIH
Cyz ykasasl, 94To KOHCY/IbTaTUBHOE 3aKII04eHNe He
nMeeT 0653aTeTbHON CHIIBI B BOIIPOCE O TOM, KTO
IIpaB, a KTO BUHOBAT B 60JIee IIMPOKOM acIleKTe CII0-
pa. CiezoBaTe/bHO, €CIU YTBEePKAAeTcs, YTO IIpesio-
CTaBJleHHe coBeTa KOCBEHHO WU IIPAMO OIIPeenT,
Kakas CTOpOHa IIpaBa B CIIope WIX B TOM WM UHOM
acIiexTe CIIopa, 3To He OyZIeT J0CTaTOYHO YOeAUTeb-
HBIM. DTO MPUBOAUT K ToMy, 4To ICJ OTKa3bIBaeTcs
JlaBaTh COBETHI.

TakuM 06pa3oM, rpaHUIa MeXAY KOHCY/IBTaTHB-
HOU KOMIIeTeHI[Mel 1 KOMITeTeHI[1el 10 YperyaIupo-
BaHUIO ciopoB MexxgyHapozHoro Cyzia CyIecTByeT,
HO OHa He Becrza yeTkasd. KoHCy/IpTalluOHHBIN BO-
TIPOC MOXEeT OTHOCUTBHCA K MeXIOCyapCTBEHHBIM
CIlopaM¥, a Tak)Ke MOKeT OTHOCHUTBCA K OIlpeZieie-
HUIO TOTO, KaKas CTOpOHA IIpaBa, a kakasd HeT B CO-
OTBETCTBUU C MeXAYHaPOAHBLIM ITpaBoM. Kak TOIbKO
ICJ onpegensert, uto ICJ uMeeT MOJTHOMOYUS, TAKOU
BOIIPOC MOXKeT OBITh OTKJIOHEH TOJIBKO IIPY HAJTMIUU
YBaXXUTEJbHON MPUYUHBI, B YaCTHOCTH, €CJIU lada
PEKOMeHZIALINii TPOTUBOPEYHUT CyeOHOMY XapaKTe-
Py WIH pallMOHAJIbHOCTU I0PUANYECKOTO Jea.

13 ropuzandeckoro fejia U KOHCyabTanuii Mex-
ZyHapozHoro Cyza BUZHO, YTO BPAZ JIX €CTh Beckasd
NIpUYHHA [ 0TKa3sa, ecau MexayHapoaHbii Cyz
oTlpeZieII KOMIIeTeHTHOCTb. OHAaKO 3TO He 03Hava-
€T, UTO IPUMeHeHVe KOHCYIbTal[MOHHBIX IIPOLeAyP
ZIJIs BBIACHEHUA ONpeZle/IeHHOT'O I0pUANYEeCKOTro
acliekTa cropa Mex/y rocyzapcTBaMU Bcerzaa Bo3-
MoxkHoO. [Toaxoz u aprymenTts MKHO B 1opuanyeckux

22 |nternational Court of Justice. URL: https://www.icj-cij.org/public/files/case-related/141/141-20100722-ADV-01-00-

EN.pdf (gata obpawerus: 01.09.2020).
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Jlesiax UMEIOT OTpe/ieIeHHY0 TIPaBonogo6HoCTh. Ho
Ha CaMoM /leJie KOHCY/IbTaTUBHOE 3aK/IF0UYEHHUE O TOM,
4TO CTpaHa, y4acTBYIOIIast B CIIOPe, HAaPyIIaeT MEX-
ZlyHapOAHBIE 0653aTeIbCTBA, MOIJIO HAPYIIUTh TPUH-
IIMTI COITIACKA CTOPOH Ha YCTaHOBJIEHHE FOPUCAUKIMN
MexayHapogHoro Cyza 1o paspelieHuio Cliopos.
B «/lesie cTeHBbI» CTAJO SICHO, YTO MeXAyHapOAHBIN
Cy/i TIpUILIE K BHIBOAY O Pa3pelIeHuH I0PUANYECKOTO
acriekTa criopa Mexxzy Mispawiem u [ManectuHon™,

5. IOpuanueckasn cuia
KOHCYJIbTATUBHOTO 3aKJII0YEHUS

XoTa pekoMeHzauuu MexayHapogsHoro Cyza He
CTOJIb 00s13aTeNIbHBI, KaK ITIOCTAHOBJIEHUA 00 ype-
TyJIMPOBAHUU MEXTOCYAAapPCTBEHHBIX CIIOPOB, OHU
MO-TIpEXXHEMY UMEIOT 0c000 BaXKHOE MMPAaKTUYECKOe
3HaYeHHe, a TAaKXKe CIIOCOOCTBYIOT PA3BUTHIO MEX-
AYyHapOLHOrO IIpaBa.

YT0OBI IPUHTH K KOHCY/IBTATUBHOMY 3aKJIIoUe-
HHo, MexayHapogHbl Cy/ L0o/KeH TpoaHaIn3n-
poBaThb MHEHUA CTPaH, MeXAyHapOAHBIX OPraHOB
U OpraHu3anui, JOKyMeHThl, KOTOPbIe CBA3aHHbIe
CTOPOHBHI OTIIPaBAAIOT B MexayHapogHbil Cyz.
A MexayHapozauseiil Cyz Jo/bKeH IUTUPOBaTh, aHa-
JIU3UPOBATh, OLIEHUBATh, KOMMEHTHPOBATbh HOPMBI
MeXAyHapOoAHOIo IIpaBa. B To e BpeMa MexyHa-
pozHbIi CyZ cBA3aH C pelleHusAMY, 110 KOTopbIM ICJ
paHee paspelias ClIop Ha IPaKTHUKeE, YTOOBI TIPUNUTH
K KOHCY/IBTaTUBHOMY 3aKJIFOUEHUIO, KOTOPOE YOeauT
3aMHTEePECOBAHHBIE CTOPOHHI.

TakuM 006pa3oM, KOHCY/IbTaTHBHbIE 3aKII0YEHUS
MexayHapogHoro Cyza IpesCcTaBisaioT cob0i KpaT-
KOe U3JI0KEHUe, OIIeHKY, KDaTKUI aHaJIN3, YTOOBI
COOTBETCTBYIOIIVE MEXYHAapOAHbIe OPraHbl, Opra-
HU3aLlUU U CTPAHBI IOHUMAJIU U IIPUMEHAIN MeX-
ZyHapozHoe mpaBo 6osee d3bdekTrBHO. Biarozaps
3TOMY BO3PACTET COOIOJeHIE MEXAYHAPOAHbIX 3a-
KOHOB CyO'beKTaMU MeX/yHapOAHOI0 IIpaBa, TeM
CaMbIM YMEHBIIATC KOHQIIMKTHI ¥ CITOPHI, YTO OyZeT

CII0cO6CTBOBATH 3AIIUTE U MTOAZEPKAHUIO MEX/IyHa-

POZHOTO MUpa U 6€30IaCHOCTH.

MoOXHO ITepeYrcIuTh HEKOTOPbIe BEIBOZABI KOH-
cynpTauuit MexaynapoaHoro Cyza, KOTOpble BO
MHOTOM CITOCOGCTBOBAJIN Pa3BUTHIO, TPUMEHEHHUIO,
CoOITIOZIEHUIO U 06eCIIeYeHHUIO COOMIOEHUA MEXY-
HapOZHOTO IIpaBa CyObeKTaMU MeXAYHAPOJHOT'O
IIpaBa, Cofep Kaliecs B CJIeAYIOINX KOHCYIbTaTHB-
HBIX 3aKJIIOUYEHUAX:

— TI0 pa3bACHEHUIO YCJIOBUHM BCTYIUIEHUA CTPaH B
Opranwusaiuio O6befrHeHHBIX Halluit B COOTBET-
CTBUHU C IIOJIOXKEHUAMMU CcTaThU 4 Ycrasa Opranu-
sanuu O6beauHeHHbIX Hanmii 1948 1.;

— 00 OTBETCTBEHHOCTH 332 BOCCTAHOBJIEHUE YIep6a,
HaHeceHHOro yupexgeHuamu OOH B 1949 1.;

— T10 TOJIKOBAHMIO MUPHBIX ZIOTOBOPOB MeXxAy Boir-
rapueii, Beurpueii u Pymeiaueii B 1950 r.;

— 0 KoMeTeTeHIIUAX [eHepanbHOU Accambiien HaZ
BCTYIUIEHHUEM rocyzapcrsa B Opranusanuio O6b-
eauHeHHBIX Haruii B 1950 1.;

— 0 [IpaBOBOM CTaTyTe HallUOHAJIbHON TepPUTOPUU
B criope Mexxay 3amnazHoi u I0xxHOoM AQpUKOI B
1950 r.;

— O IIPaBOBBIX IIOC/IECTBUAX OTOBOPKU K HEKOTO-
PBIM IoJIOXKeHUAM KOHBEHIINH O IpeAyIpex/e-
HUM NIpeCTyIUIEHUA TreHOLIN/a;

— 0 3aKOHHOCTH yT'PO3bI AZIEPHBIM OPY:KHEM WIH ero
IprMeHeHUA B 1996 1.;

— O IIpaBOBLIX NTOCIE/CTBUAX CTPOUTENbCTBA V13-
panieM CTeHBI Ha TeppUTOpUU [lasleKCTUHEI B
2004 r.;

— 0 3aKOHHOCTH OJJHOCTOPOHHET'O ITPOBO3MIallleHUA
HesaBucumMmocTu Kocoro B 2010 1.;

— O IPUBWIETHAX ¥ UMMYHUTETaxX B MeXAyHapoJ-
HOM IIpaBe, a UMeHHO KOHBeHIINs 06 IMMyHHTe-
Tax ¥ npuBwiIeruax 1989 r.

ITo cocTosiHuto Ha OKTA0pH 2020 r. ICJ MpoBeieHb!
KOHCY/IBTAIIUU 110 24 fieiaM, 3alIpOIlleHHBIM Opra-
HaMu U opraHusauuaMu. [Ipu atom I'eHepanbHaa
Accambres Oprauusaruu O6beAuHeHHbIX Hatiuit
Hanpasuia 16 sanpocos®; CoBer Be3onacHocTu

23

24

CM.: HryeH XoaHr Ca. KoHcynbTaTuBHas komneTeHuns MexayHapogHoro Cyaa B oTHoweHumn cnopa B KxxHo-Kutackom
Mope : Ypoku NpaKkTuKW pa3pelueHus cnopos Ha ocTposax Yaroc // dw An Paisy Ky Bién Dong. URL: https://dskbd.
org/2017/10/14/working-paper-chuc-nang-tu-van-cua-toa-an-cong-ly-quoc-te-cho-tranh-chap-bien-dong-bai-hoc-
tu-thuc-tien-tranh-chap-chu-quyen-quan-dao-chagos/ (gaTa obpauwerus: 10.10.2020).

leHepanbHas Accambnes Oprann3auymnm ObveanHeHHbix Haunii obpatunace k MexayHapoaHomy Cyny ¢ npocbboii fate coBet
ro 16 cnegytowymm Boripocam: ycaoBus BCTynaeHns ctpaH B Oprannsaymio 06beanHeHHbIX Hawuii B COOTBETCTBUM CO CTaTbel 4
YcraBa Opranunsauymmn ObbeanHeHHbIX Hauwnii; BoamelleHue yujepba yypexaerHvsam Oprann3aumn 06beamnHeHHbIX Hauwii; Ton-
KoBaHue MUpHbIX foroBopoB Mexay bonrapwei, Benrpunei u Pymbinnei; opucankums [eHepanbHou Accambnen Haf CTpaHow,
npucoeanHsoerics kK Oprannzauymn 06beamnHeHHbIX Hauwii; MexayHapoaHo-npaBosslie HopMel 3anana — HOAP; octaBneHne
3a cobovi KoHBeHUuu o npeaynpexaeHny npectynaeHni reHounaa; addext cyaebHoro peweHns AGMUHNCTPATUBHOIO cyfa
Opranusauun O6benMHeHHbIX Haumin o Bo3MelleHun yepba; npoLeaypa rofnocoBaHus pacnpocTpaHSaeTcs Ha BOMpPOCh!
OTYETHOCTM U peKkoMeHAaunn Ha Tepputopmn 3anaga — HOAP; Bo3MoXHOCTL NpuHATL anoby Komuccnen 3anaga —
FOAP; pacxopbl Opranunsaumnmn ObbenmHeHHbIX Hauui, npefycMoTpeHHble B MyHKTe 2 cTtaTbu 17 YcTaBa; 3anapgHasa Caxa-
pa; npMMeHeHne oba3aTenbHoOW npouenypbl apbutpaxa B cooTBeTCcTBMYM € YacTbio 21 CornaweHuns ot 26 nioHs 1947 r.,
Kacatolerocs rnasHoro wraba Opranmsaumm ObbennHeHHbIX HaumWii; 3aKOHHOCTb Yrpo3bl SAEPHBIM 0PYXXMUEM UK €ro
NpUMeHeHWs; NpaBoBble NMOCNEeACTBUA BO3BEAEHUS CTEH Ha TeppuTopum [ManecTuHbl; O4HOCTOPOHHEE NPOBO3rialleHne
He3aBumcumMocTy KocoBa v npaBoBble NocneAcTBUS oTaeNleHns octpoBoB Yaroc ot Maspukua B 1965 .
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Hro Xyy ®yok, Hryeu Txu Kum Kyk

KOH[IyJ'IbTEITMBHaﬂ KOMNETEHLMA N0 MEXAYHAPOLHOMY NpaBY ME)K,I],)’HBDU,[IHUFO Cy,ua: TEOPETUYECKUE W NPAKTUYECKME BOMPOCHI

OOH — 1 3amnpoc®; dxoHOMHUYecKui v COIMaNbHBIA  3[paBOOXpaHeHust — 2 3anpoca’®; MexayHapOoaHbli
Coser — 2 3anpoca®®; Opranusanus O6beanHeH- (HOH/ CEeNbCKOX03AHCTBEHHOTO pa3BUTUA — 1 3a-
HbIX Haruii mo BonmpocaM o6pa3oBaHusi, HAYKU U TIpoc> U MexyHapogHas MOpCKas OpraHu3anus —
KynbTypbl — 1 3anpoc”’; BcemupHas opranusanus 1 3ampoc™.
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% Y CoseTa besonacHoctu Opranusaunv 06beanHeHHbIx Hauuii 6bin 1 3anpoc o pekoMeHgaunm MexayHapogHoro Cyaa
o MpaBoBbIX NOCNEACTBUI NPOAOIKAIOLLErOCsa NPUCYTCTBMA cTpaH B KxHon Hamnbuu (oro-3anag Adpwvku), HecmoTps
Ha Pesontoumio Coseta BesonacHoctu N2 276 (1970).

2 Y 3koHoMuyeckoro u CounansHoro CoseTa 6bin 1 3anpoc o KoHcynbTauum ¢ MexayHaponHbiM CynoM B cyyae npume-
HeHus yacTn 22 ctaTtbu VI KonBeHumm o npuBunerunax n ummyHutetax Opranmsauunn ObbenmHeHHbix Haumin n B cnyyvae
crnopa, CBA3aHHOro C UMMyHUTETaMM CreLnanbHoro goknagymka y Komvccumn no npasam yenoseka.

27 Y OHECKO 6bin 01 3anpoc o koHcynbTaumu ¢ MexayHapogHbiM CynoM B cnyvae, PelieHne AQMUHUCTPATUBHOIO cyAa
MOT npoTtns KOHECKO.

28 Y BO3 6bi10 3 3anpoca 0 KoHcynbTauun ¢ MexxayHapoaHbiM CyfoM, cBsS3aHHOro ¢ cornawiexnveM oT 25 mapTa 1951 r.
mexxay BO3 n EruntoMm; 0 3aKoHHOCTM MCNONb30BaHUS FOCY[apCTBaMU SAEPHOT0 OPYXXMNS B BOOPY>KEHHOM KOHGNIMKTE
(sToT 3anpoc 6bin oTKNOHEH MexxayHapoaHbIM Cyfom).

2 ®AO obpatuncst k Cyp ¢ npocbboit NPOKOHCYNLTMPOBATLCS MO NoBoLy pelleHus 2887 AgMuHucTpatTuBHoro cyna MOT,
Korpa >kanoba bbina nogaHa npotns GAO.

%Y MO 6bin 1 3anpoc o KoHcynbTaumu ¢ MexxayHapogHbiM Cynom no nosogy coctaBa KomuteTa no 6esonacHocTu Ha
Mope MeXZyHapoLHbIX MOPCKUX KOHCYbTAaTUBHbIX OpraH13aLmii.
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C

eroxus Kuratickas HapozgHas Peciry6ivKa BBICTY-
maeT caMbIM GOJIBIIM TPOU3BOJUTENIEM TOBAPOB
BO BCEM MUpe, TPON3BO/ICTBEHHOU ILIOIIAZKOM A1
cTpaH EBPOIBI, KOTOPBIE MIPEATIOWIN TIEPEHECTH CBOU
babpuKy ¥ 3aBOJIBI TyZla BBUAY SKOHOMUYECKO BBI-
TO/IBI, B TOM YHCJIe YTOOBI CHU3UTH SKOJOTUIECKYIO
Harpy3Ky Ha CBOU CTPaHHI.

13-3a TOCTOSTHHOT'O UCITOTb30BAHUSA CBOUX TIPO-

Annomauus. /JanHas paboma nocesujeHa aHanudy 60asui020 npopsiea Kumas e chepe oxparst
okpyxcaroweti cpedsl. 3a nocaedHue 20061 CMPAHA COeNANA KOJOCCATbHbLE YCUAUS, UMObbL Cnocob-
CMB0BAMb CHUJICEHUIO AHMPONO02EHHO020 PAKMOpa HA 9KOJI02UK: CMAA Nepedo8bLM NPoU3gooumenem
PACXOOHBIX MAMePUANO8 8 Cepe «3esleHOl» IHeP2eMUKL, 8KIIOULLILA IKOJI02UK 8 NIAH cmpdarmezu-
YecK020 pa3sumusi, CKOppeKmuposand Haji0208yt CUCMeMY, YUMo NO380UN0 8 Umoze 000umscs
2PaHOUO3HBIX PE3YAbMAMO8 U CUUMams Imu MaclumabHbsle Npeobpazo8aHile HACMOSUUM LyOOM,
3acLyncu8arUM BHUMAHUS 8 ACNeKNe NepeHUMAHUs Onblmd.

Kntoueswie cnosa: Kumail, 3kon02us, «3e/eHas 3HepzemuKa», CHudjiceHue 8bibpocos, amuccus CO,,
3azpssHeHue 8030yxa, B3, anepzemuueckuil nepexod, 3azpsisHeHuUe OKpYycaroulell cpedsl.

Abstract. The article is devoted to the analysis of China’s great breakthrough in the field of environ-
mental protection. In recent years, the country has made enormous efforts to help reduce the anthro-
pogenic impact on the environment: it has become an advanced manufacturer of consumables in the
field of "green” energy, has included the environment in the strategic development plan, adjusted the
tax system, which has allowed us to achieve great results and consider these large-scale transformations
a real miracle, worthy of attention in the aspect of learning from experience.

Keywords: China, ecology, green energy, emission reduction, CO2 emissions, air pollution, renewable
energy sources, energy transition, environmental pollution.

HN3BOACTBEHHBIX MOIJ_[HOCTeI‘/JI Kurait BBICTYIIA€T TOIUIMBA Ha l'IJIaHeTez.

' Ban llineaii, AcoseeB M. I. Jkonornyeckas nonutunka Kutasa //3xkonoruyeckuii secthmk. 2016. N2 1 (35). C. 15—19.

2 [enbru us sosgyxa: kak Kutait passusaet «3eneHyto» sHepretuky // URL: https://nangs.org/news/renewables/denygi-

iz-vozduha-kak-kitay-razvivaet-zelenuyu-energetiku (gata obpawenns: 15.04.2021).
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KpYTIHeUIM 3arps3HUTeNIeM OKpysKalolllei cpesibl
B MUpe. YueHble oTMedaroT, uTo KHP nuaupyet no
BBIOpOCAM JMOKCH/IA CEPBI B aTMOCdepy, CIOCOOCTBY-
eT 3arpsA3HeHUI0 peK, MOpel, oZ3eMHBIX BOJ, OITy-
CTHIHMBAHUIO U POCTY 6oJe3Helt B MUpe, BHI3BaHHBIX
He6/1aronprUATHOMN OKpysKaroleii cpezoi’'. Hecmorpsa
Ha TO, YTO B CTPaHe IIpOXKUBaeT JUlllb 18 % mupo-
BOT'O HaceJeHUs, cCTpaHa notpeb:ser 28 % Bcero



KuTaickoe akonoruyeckoe 4yno

Jonrue roger KHP paccMarprBaiy Kak «3KOHOMU-
YyecKoe Yy/lo», TaK Kak U3 OTCTaJIOlN CTpaHbl TPETHETO
MHUpa OH B PEKOPAHO KOPOTKUE CPOKU IIPEBPATUII-
CA B YCIEILIHYI0, SKOHOMUYECKU PA3BUTYIO CTPaHy.
CrpemuTesIbHOE pa3BUTHe KuTad 3a rocjiesHue TpU
ZleCATUIETHS BbIBEJIO COTHH MWIINOHOB JIIOZel U3
HUIIETH ¥ IIPUBEJIO CTPaHy B pAABI KPYIHEUIINX
9KOHOMMK Mupa. Ho saHHOe pa3BuTue TpebyeT He-
CKOHYaeMbIX UICTOYHUKOB SHEPI'UU.

B TeueHue cieAyIOMNX HECKONIBKUX JeCATIIeTUHI
110 Mepe TOro, KaK 3KOHOMUKa Kurasa nmpogosmxar
pacTy, a TeMITbl ypOaHU3AIUHY YCKOPSIOTCA, CTpaHa
ZIOJKHA He TOJIBKO 00eCIIeunTh JIOCTAaTOYHOe U Ha-
ZIe)XHOEe SHeprocHabKeHue, HO U CMATYUTD BO3/eH-
CTBHE TAKOT'O POCTa Ha OKPYKAIOILYIO Cpeay.

B nocnennee Bpema Kutaii cTpeMUTCA yIUBUTD
MHUPOBYIO 00IIeCTBEHHOCTSH ellle OoJIblle, TakK Kak,
HECMOTPSA Ha aKTUBHYIO HArPy3Ky Ha SKOJIOTUIO U3-
3a HeIIpeKpalaLerocsa IPOU3BOACTBA Pa3/IMYHbIX
TOBApOB, CTPaHa /ieJIaeT BCe BO3MOXKHOE, YTOOBI 3Ty
HarpysKy CHU3UTB.

Kurali HacTOJIBKO Cepbe3HO cZesall PHIBOK B UC-
II0JIb30BAHUU aJIbTEPHATUBHBIX UCTOYHUKOB SHEP-
I'MU, YTO B HACTOALIee BPEMA MOXKHO C YBEPEHHOCTBIO
CKa3aTh, YTO HA HAIIUX IVIa3aX IIPOUCXOAUT HOBOE,
y’Ke «39KOJIOTMYECKOe 9yZ0».

B KOHTEKCTe cTpaTernyeckoro passutud Kuraa
COKpallleHUsAM BEIOPOCOB B aTMOChEPY OTBOAUTCS
3HayMMas poib. Tak, B cBoeM UHTePBLIO [Ipeacesna-
Tesib KHP Cu LI3uHbBIIMH NpeAlionaraeT MaKCUMaJlb-
Hoe CHIDKeHue Breiopoco CO, 10 2030 ., a k 2060 .
ZIOCTAYD YIIEPOAHOM HelTpanbHOCTH . [IpaBUTEND-
CTBO CTPaHbI TaKXKe€ aHOHCUPOBAJIO COKpAIlleHNe
BPE€ZHBIX BEIOPOCOB, OTKa3 OT YIVIA B IIOJIb3y Ta3a U
Zpyrye BaXXHble MepBHL.

Kuraii cTpoUT CBOM cTpaTernyeckue IJaHbl B
COOTBETCTBUM C pa3pabaThIBa€MbIMU MATHIETKA-
MM pa3BUTHA CTPaHBL. BriepBbie 06 3KOJIOTUY Ipa-
BUTEJIBbCTBO CTPaHHBI 3aroBopuo emie B 2006 1., ¢
TeX TOp KakJble IATh J1eT Kutaii ctaBui Bee bosee
MacIITabHbIe IUIAHBI IT0 CHIKEHHIO aHTPOIIOTeHHON
HarpysKH Ha 5KOJIOTUIO.

B 2016 r. oH patuunuposai [Tapmkckoe cora-
meHue’, Mo KOTOPOMy CTPaHbI-y4aCTHUIBI 0O53Y-
IOTCA BBECTU PETYIUPYIOLIUE MEPHI I CHUKEHUA
coZepKaHusA yIIEeKUCJIOro rasa B aTMocdepe.

MoO>XHO BBIZIETUTD ClIefiyIolnye aru, Ipenpu-
HHMaeMble CTPaHOU B paMKax «3eJIeHOH» 5KOJIOTH-
9eCKOH cTpaTeruu’:

1. CHWKeHMe KOJTMYeCTBa MOTPe6IIeMoro yIvis.
KuTaii npeAnpyHAI IIaru IO IeMOHTAaXy CTapbIX
2JIEKTPOCTAHINI, pabOTAIOMINX Ha CXKUTAHUU YIJIA,
CHIDKEHUIO 00I1Iero ypoBHS BEIOPOCOB U CHIKEHUIO
YPOBHS BBIOPOCOB TBEPABIX YACTUI] B YACTHOCTH.
OrpoMHBIi Iporpecc 6BUT JOCTUTHYT B 00JIACTH Ka-
yecTBa BO3/yxa, U Telepb B KPYIHENIINX ropozax
KuTas cramo MeHbllle Hel cMora.

[Tpu aTom Kutaii He oTkasascsa OT UCIOIb30BAHUA
yIJId Kak TakosBoro. Hanpumep, B 2016—2017 rT.
BBeZIeHBI B OKCIUTyaTaluIo /iBe yrosbHele TOC B Ipu-
ropogax IlekuHa. [IpyuHIMnIMasbHOE OT/INYKE OT pa-
Hee flelicTBoBaBIINX TOC B TOM, YTO OHU ITOCTPOEHBI
B COOTBETCTBUU C HOBBIMU KUTAaHCKUMU SKOJIOTHYe-
CKMMH CTaH/ZIAPTaMU, KOTOPEBIE Y)KeCTO4aroT Tpebo-
BaHUA 110 BEIOPOCAM OKCH/IOB a30Ta, OKCHZIOB CEPHI
u 30i1bl. Hamipumep, 110 3071e IIpeZie/ibHas KOHI[eHTpa-
YA coKpaTmwiach 6osee yeM B 300 pas, TeM caMbIM
CTaHJAPTHI cTanu OoJiee KeCTKUE, YeM B CTPaHaX
Espomnetickoro Corosa’.

2. CoBeplIeHCTBOBaHNE aAMUHUCTPUPOBaHUA
B 00J1aCTH OXpaHbl OKpY»Katolel cpezbl. biaroza-
P pebOPMUPOBAHUIO CO3ZAaH HOBBIH anmapar 1o
Ha/I30py ¥ KOHTPOJIIO B cdepe OXpaHbI U 3aIUTHI
OKpy»Karolel cpesibl — MUHHUCTEepCTBO 9KOJIOTUHU U
oKpykaromiel cpezgbl. HoBoe MUHMCTEPCTBO OyeT
KOHTPOJIMPOBaTh BCIO ITOJUTUKY, CBA3aHHYIO C BO-
JHBIMU pecypcaMy, — OT yTIpaBlIeHUA OKeaHCKUMU
pecypcaM# o I0A3eMHBIX BoJ. PaHbIle OHM ObLTH
pa3bpocaHBI [0 pa3HbIM OTZeIaM. MUHUCTEPCTBO
TaKKe OTBEYAeT 3a MOJIUTUKY B 001aCTH U3MEHEHUS
Kaumara’.

VIHTepecHEIM HOBOBBe/IeHUEM fABJIAETCA TO, YTO
IpsIMO Ha oUIIMAIBHOM caliTe MUHHCTEPCTBA 9KO-
JIOTUU U OKpY>Kalolllel cpeZibl B peXXrMe peajbHOro
BpeMeHH ITyOIUKYIOTCS OTYETHI O 3arpsI3HEHHOCTHU
BO3/yXa B BEIOPAaHHOM TOpojie (CM. PHUCYHOK).

[Togo6Has MOIUTHUKA TIO3BOJIAET IIPOCTHIM JIIOZAM
BUZIeTh U KOHTPOJIUPOBATh YPOBEHb 3arpsA3HEeHUN.

3. dunHaHcupoBaHue OoJtee «3eJIeHOr0» OyAyIIero.
Tak KaK CTPOUTENIBCTBO HOBBIX SKOJIOTHYECKUX ITPOEK-
TOB TpeOyeT AOMONTHUTENPHOTO GUHAHCUPOBAHUS, B
Kurtae ¢ 2018 I. BBeZileH HOBBIH 5KOJIOTMYECKUH HAJIOT.

3 Jkosblbop Kutas: kak ctpaHa (c TpynoM) neiTaetca oTkazatbes oT Hepasnaraemoro rnactuka // URL: https://tass.ru/
mezhdunarodnaya-panorama/10334823 (naTa obpauyerua: 20.04.2021).

“ TMapwxckoe cornawenve 2015 ., npuHaToe B pamkax KoHseHumu 06 nsmerneHnmn knmmarta // URL: https://www.un.org/
ru/climatechange/paris-agreement (nata o6pauwenus: 10.04.2021).

5 The Outline of the 13th Five-Year Plan for National Economic and Social Development of the People’s Republic of China
URL: http://www.sdpc.gov.cn/fzgggz/fzgh/zhdt/ghwb/gjjh/201603/ P020160318564052484043.pdf (naTa obpalieHus:

15.04.2021).

¢ Xoxnos A. Quuuienue yrns: yemy Poccus MoxkeT noyuutses y Kutas // URL: https://www.rbc.ru/opinions/business/21/1
2/2018/5¢c1b7e439a7947f76c69db2b (nata obpatierus: 20.04.2021).
7 0dpuumansHbiin canT MuHmcTepcTBa akosorum u okpysatowen cpeabl. URL: https://english.mee.gov.cn/ (nata obpate-

Hus: 15.04.2021).
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Puc. YpoBeHb 3arps3HEeHUH Bo3Ayxa

[To MHEHUIO co3ZiaTesell ¥ pa3paboTYNKOB JjaH-
HOT'0O HOBOBBeZIEHUsI, 5TO IepBhiii B KuTae Hasor,
KOTOPBIH HallpaBJeH UMeHHO Ha 3alllUTy OKpYako-
el cpezibl, ero pa3Mep 3aBHUCUT OT perroHa HaJjlo-
romareabumKa’,

OCo6EeHHOCTBIO HAJIOTA SABJIAETCS TO, UYTO, B OT-
Jin4me OT paHee JelicTBOBaBIIero cornacHo [loso-
>xkeHuto ['ocyzapcrBenHoro coseta KHP ot 2 auBapsa
2003 r. «O nopsAaKe B3UMaHUsA IUIATHI 3a 3arPA3HEHUE
OKpy-Kalolllell cpeZibl» Hajlora, 3TOT HaJIoT OJKeH
B3MMAaThCA B MECTHBIN GIO/KET’, 9TO TIOMOKET Pac-
TIpe/ieIUTh pecypchl Ha BOCCTAaHOBJIEHUE OKPYKalo-
Ieii cpespl 60JIee TapMOHHIYHO.

Hasor Ha oxpaHy OKpy:karollieli cpe/ibl UMeeT pas-
JINYHBIE HAJIOTOBBIE CTABKU B 3aBUCUMOCTH OT YPOB-
HA 3arpsA3HEHUs, a 9TO 03HAYAET, UTO MPEeAPUATUAM,
KOTOpBIE SABIAIOTCA MaCIITabHbBIMU 3arPI3HUTENAMU
TIPUPO/IBI, IPUETCS UIATUTH OOJIbIIE, YEM TEM, KTO
COKPATWI KOJTMYECTBO CBOUX BBIOPOCOB, UTO OyJeT
CTUMYJIUPOBATh MPEATIPUSTUS CHIKATh HAaTPY3KY
Ha 9KOJIOTHUIO.

3aKOH 3aTPOHEeT KaK UHAYCTpUaTIbHbIe KOMIIAHUU,
TakK 1 4acTHBIX JnI. CoIiacHO OoIleHKaM aHa/JIUuTH-
KOB, HOBBIM HAJIOT TIO3BOJIUT €XXErOZHO COOUpPaTh
110 50 muip roanei (okoso 7,68 mipa o, CIIA)",
KOTOpHBIe ITPaBUTENbCTBO HAMEPEHO HallpaBUTh Ha
yIIydIIeHue dKOJIOTUIeCKOH 0OCTaHOBKH CTPAHBI.

VHBecTOpaM cieAyeT OXHUAATh AaJbHEeNIINX
1aroB KUTAHCKOT0 IpaBUTENbCTBA B 00IaCTH OX-

paHBbI OKpYy>Karolel cpesbl, XOTA U IOCTEIeHHBIX,
IIOCKOJIbKY MeCTHBIe OPTaHbl BJIaCTH NBITAIOTCA ypaB-
HOBEIIMBATh TPeOOBAHNA 3KOHOMHYECKOTO POCTa U
9KOJIOTUYECKUE TIPOOIEMBI.

4. CHIxeHUe NIPOU3BO/CTBA IIaCTUKA. B AHBape
2020 r. Bractu KHP o6Hapo/ioBaiu IiaH 0TKas3a OT
HepaszJjlaraeMoro IUIaCTHKA B ONIpeZie/IeHHBIX chepax
U ero 3aMeHbl Ha HOBble MaTepUasbl K KOHIy 2025 T.

JlaHHBIY OCBLI 3BYYUT OYeHb ONTUMUCTUYHO,
BeZlb O TOM, YTO OeJIbIi IUIaCTHK He pa3jiaraeTrcsa u
HaAHOCUT HeIOIIpaBUMBIN BpeZ IpUpoZe U OKpyXKa-
oled cpefie, ydaT Aake B IIKOJIax.

MUHUCTEPCTBO 3KOJIOTHHU U OKpYXarolel cpe/ibl
KHP BBITTyCTHIO PYKOBOZCTBO II0 3aIIpeTy MCII0Ib30-
BaHUA TaKWUX U3JeNUl, KaK IUIaCTUKOBBIE TIaKeTHl,
0JHOpa30Bas NeHOoIIacToBasA II0Cy/ia, IITAaCTUKOBbBIE
BaTHbIE TAMIIOHBI, OBITOBAsA XMMUS, COAEpIKaIIas
IUTACTUKOBBIE MUKPOOBI, TPYOOUKH /I KOKTeIeH
U IpyTHe HepasiaraeMble miactMacchr' . Tlpogaxa u
IIPOU3BO/ICTBO OZHOPA30BOH IIEHOIIaCTOBOM ITOCY B
Y IUIACTUKOBBIX BaTHBIX TAMIIOHOB OyZyT 3alpelleHbl
ZI0 KOHI[a TEKYIIero rofa. YKa3aHHbIM IPOEKT OyzeT
peann3oBaH B HECKOJIBKO 3Tal0B U IIOJTHOCTBIO BCTY-
IIUT B CWIy K KOHITy 2025 T.

Ho 3T0 He o6s3arenbHO OyzeT paboTaTh TaK, Kak
IIpeAToaraaoch, TakoW MO3UIUY IPUAEPKUBAETCA
u ['punnuc, B cBoeM Jloknaze 2020 roga o 6uopas-
JlaraeMoM IUIaCTHUKe SKCIePTH OTMeYaloT, 4TO, eCIU
IIPOM3BO/ICTBO OHOpa3iaraeMbIX IIACTMACC ITPOZOII-
JKUTCS B TAKOM K€ 00beMe, KUTalcKas MHAYCTPU
3JIEKTPOHHON KOMMePIINU OyZeT reHepupoBaTh
OKOJIO 5 MJTH TOHH 6MOpa3iaraeMbIX INTaCTUKOBBIX
OTXOZI0B B Toz Kk 2025 r.'?

CiezoBaTesbHO, €C/IU MONUTHUKA TPHUBeZET K IIPo-
CTOMY IIepexo/ly Ha KOMIIOCTUPYeMBbIH IUIaCTHK, 6e3
MacCOBBIX UHBECTULINI B TEXHOJOTHUIO KOMIIOCTH-
poBaHuA 1 UHPPACTPYKTYPY, STO IO GAKTY CO3AACT
JIVIIb MacCOBbIe TPOOIEMBI C MyCOPOM. PeasbHbIe
V3MeHeHUs TPeOYIOT U3MeHEHUS Ky/IbTYPhI UCITOJIb-
30BaHUA TOI'O e IUIAaCTHKA, a He TOJIbKO IIpUMeHe-
HUA Pa3INYHbIX MaTepHUaIoB.

5. Co3zaHue 30H yCTOMYMBOTO pa3BuTuA. [1pu-
HuMas Bo BHUManue [ToBecTky AHsa OOH B obacTu
YCTOMYMBOTO pa3BUTHs Ha miepurog a0 2030 roza'’,
KUTalicKoe IpaBUTEJIbCTBO YTBEPAWIO TPU 30HBI

8 3akoH KHP «0 Hanore Ha 3arpsizHeHue OKpy>KaloLen cpefbl».

? KpaHuHa E. M. Ixonoruyeckas pedopma KHP B 13- natunetke (2016—2020 rr.) // 13-a natunetka (2016—2020 rr.) —
BaXkHeNLW i 3Tan noctpoeHus B Knutae obuiectsa Manoro bnarogeHctens «csokan». M., 2018. C. 138—139.

10 Kwtai BBen akonornyeckuii Hanor // URL: https://novostipmr.com/ru/news/18-01-03/kitay-vvyol-ekologicheskiy-nalog

(naTa obpauenmna: 15.04.2021).

"' China to ban single-use non-degradable plastic to reduce waste // URL: https://www.packaging-gateway.com/news/
china-ban-single-use-non-degradable-plastic/ (nata obpauieHnsa: 17.04.2021).

2 Noknap Mpuunuc 2020 roga o 6uopasnaraemom nnactuke // URL: https://www.greenpeace.org/static/planet4-eastasia-
stateless/84075f56-biodegradable-plastics-report.pdf (nata obpauieHms: 15.04.2021).

'3 MpeobpasosaHue Halero Mupa : MNoBecTka aHA B 0bnacTu ycToiumnsoro passutus Ha nepuog ao 2030 ropa // Peso-
ntoums, npuHsaTan MeHepansHon Accambreein 25 cenTabpsa 2015 roga // URL: https://undocs.org/ru/A/RES/70/1 (naTa

ob6palyeHna: 20.04.2021).
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KuTaickoe akonoruyeckoe 4yno

YCTOHYHBOTO pa3BUTH, KOTOPHIE OYZAYT CIIOCOOCTBO-

BaTh peanau3aluu faHHoOM [ToBecTku:

— II>HPWKIHb — 5TO UHHOBAIIMOHHBIN ABUTATETH
Kuras. Dta 30Ha Oy/ZieT HHTEeIpHPOBATh TEXHOJIO-
TUU OYHUCTKYU CTOYHBIX BOJ, YTUIN3AIIUU OTXO/IOB,
BOCCTAHOBJIEHUA OKpY»alolell cpesibl U UCKYC-
CTBEHHOT'0 UHTeJUIeKTa /JIA pellleHUsA BOIIPOCOB
OT yIIpaBJIeHU: pecypcaMH 0 3arpsA3HeHUs OKPY-
JKarolel cpefbl;

— I'yiininHb — 5Ta 30Ha OyZeT cocpeZioTouyeHa Ha
VHHOBAIUAX, HAlIpaBJIeHHbIX Ha O0PBOY C oITy-
CTBIHUBAHUEM, CO3/laBasi pellleHUs, KOTOPhIe
MOTYT OBITh BOCITPOU3BEEHBI IPYTUMU PETUO-
HaMU, CTAJIKUBAIOUIUMUCA C YTPO30H BTOPXKEHUA
MIyCTBIHb;

— TaiftoaHb — 3Ta 30Ha, OpUEeHTUPOBaHHaA Ha
60pb0Oy C 3arps3HEHNEM BO3/IyXa U BOZbI, Oy/eT
CIoco6CTBOBATh MHHOBAIMOHHBIM PEIIEHUAM,
KOTOPBIE MOTYT OBITh BOCIIPOU3BEIEHBI PETHOHA-
MU, [TOJIATAOUTUMUCS Ha ZI0OBIYY PECYpPCOB.

6. 1, pasymeeTca, pa3BUTHE «3eJIeHOMN» SHepre-
TUKU, KOTOPOU MPUHA/JIEKUT 3HAUUMAas POJIb B CU-
cTeMe KUTalcKoi akosoruu. [IpaBurtenbcTBo Kutas
NIpoaHaanu3upOBaIO SKOJOTUYECKHe U SKOHOMUYe-
CKUe TIepCITeKTUBEI BO30OHOBIAEMbIX UCTOUHUKOB
sHepruu (ganee — BIID) u czenano Ha HUX CTaBKY
B KOHTEKCTe IIJIaHa IPOMBIIIJIEHHON MoZepHU3a-
muu ygepa Kuraa Cu LisuabnuHa «CzrenaHo B Ku-
Tae — 2025», 1eIbI0 KOTOPOTO ABJIAETCA JJOBeeHUe
[TexrHA 0 MUPOBOIO INJEPCTBA B cdpepe BEICOKUX
TEXHOJIOTHI.

[IpaBUTETHCTBO IIOCTABWIIO LIETh YBETUYUTH 00-
IIIYIO /IOJTI0 COTHEYHOH U BETPOBOM SHEPTHH B 001IEM
sHeprobanance modtu 10 30 % k 2030 r."*, uTo AB-
JigeTcsa peHOMeHaJIbHBIM [T0Ka3aTeIeM, YIUThIBas
YHCJIEHHOCTDb HaCeJIeHUA U MacIITaObl IPOU3BO/CTBA
B CTpaHe.

Bcero, o fanHeIM HaijmoHansHOro sHepreTuye-
ckoro ynpasiyeHus ctpansl NEA, Ha koHer 2020 T.
CyMMapHas MOIITHOCTb BETPOBOU sHepreTuku Ku-
Tas coctaBuia 281,5 I'Bt, conmaeunoit — 253,4 I'BT.
ByacTy cTpaHBI IJIAHOMEPHO YBEIUYUBAIOT J0JII0
TeHepalry AJEKTPOCTAHIMAMYU Ha BO30OHOBIEMBIX
ncToyHuKax sHepruu (B113): B 2005 r. oHa cocTaBa-
j1a Bcero 6,8 %, Ha koHer 2020 1. — 15 %, a k 2030 T.
ZOJDKHA IOCTUTHYTD 25 %. CyMMapHasA MOLIHOCTb
BETPOBBIX U COJTHEUHBIX 3JIEKTPOCTAHIINMI K 9TOMY
MoMeHTy coctasut 1 200 I'BT™.

Mauto Toro, uro Kurtaii cam akTHBHO HCIIONb3YET
CBOU BeTpsiHble TYPOWHBI U TTaHEH, OH CTaJl MUPO-
BBIM JIMZIEPOM II0 UX IIPOU3BOACTBY. Tak, y»Ke I10 co-
croanuto Ha 2017 r. 71 % pBIHKa COJIHEYHBIX ITaHe-
Jiel 3aHUMaUTi KUTalcKye KOMIIaHWA, TIPY 3TOM J0JIA
OBIBIIIETO JIK/Iepa B 9ToH chepe AMOHUM CHU3MIACDH
710 2 %, 9TO ABJAETCS IT0Ka3aTeIeM «3KOJIOTUIECKO-
ro» M «9KOHOMUYECKOTO» 9yZla B IEHCTBUAN'.

AHaJIOTUYHYIO CUTYaI[AI0 MOXKHO IIPOCIEAUTD U
Ha pbIHKE IIPOM3BO/CTBA BETPAHBIX TypOuH: Kurait
ABJIsIETCS 6€3yCIOBHBIM JINJEPOM, Jajiee CIeAYIOT
Janwusa, Mcnanusa u CIIIA.

7. MexxryHapOoZIHOE TapTHEPCTBO B cdhepe «3este-
HOI» SHepreTUKU. MexJyHapoZHOe areHTCTBO 110
BO300OHOBJIIEMBIM UCcTOYHUKaM 3Hepruu (IRENA)
u l'ocyzapcTBeHHad ceTeBas Kopropauua Kuras
(SGCC) nognucanu B 2020 r. HOBBIM MeMopaHAyM
o B3aumornornManuu (MoU), B paMkax KOTOpPOro obe
opraHu3anuy 6yAyT TECHO COTPYAHUYATD B IIEJIAX
TIOZIZIEP’KKY MOZIEPHU3ALINY CeTel, THOKOCTH CUCTEM
Y B3aMMOZEeHCTBUSA CEKTOPOB B pernoHax Kurasa u
kopuzopa uuctoii sHepruu IRENA.

B pamkax 3TOro corianieHus JaHHble OpraHu3a-
1y OyZyT TECHO COTPYAHUYATD, YTOOHI TOAZEPKATh
co3zaHue 6IaronpUATHBIX YCJIOBUH Ui OyAyIeit
SHEepreTUYecKOH CUCTEeMBI, B KOTOPOH IOMUHUPYIOT
BO30OHOBJIsIEMbIE UCTOYHUKY SHEPTUH. DTO MapTHep-
CTBO IIPEZCTABJIAET COOOH IMUPOKO NIPHUBETCTBYEMBIE
o01IIre YCUITHSA TT0 CO3/IaHuUI0 ZieKapOOHU3UPOBaHHOM
I106aIbHOM SHEPreTUIeCKOM crucTeMbl' . JlaHHBIE
HarpaB/ieHNs pa3paboTaHbl B COOTBETCTBUHU C [1a-
PIDKCKUM COIIallleHHeM, PeryJupyIonM Mephl [0
CHIDKEHHUIO COZIlepKaHUsA YITIEKHCIOTO ra3a B aTMoC-
depe c 2020 T.

ITogBOZAA UTOTH, MOXKHO OTMETUTD, YTO, HECMOTPS
Ha To, yTo KuTaii BHepsAET «3eIeHyI0 SHEPreTUKY>,
MIpeX/ie BCETO, pa3yMeeTcsl, U3-3a TOT0, YTOObI CHU-
3UTb HaTrPy3Ky Ha OKOJIOTHUIO CTPAHbI, B KOHEYHOM
HUTOTe ero AeHCTBUA MOTYT IIOMOYb BCel IUTaHeTe,
TaK KaK II03BOJIAT CyIleCTBEHHO COKPATUTh KOJIHde-
CTBO BBIOPOCOB B aTMOChEPY, a C/IeJ0BATENBHO, ITPO-
W30H/IeT CHIDKEHUE 3arpsA3HeHUH TeX e IIPECHBIX
BOZI0€MOB U YMeHbIIIEHNE SHepreTHIeCcKON HarpysKu
B IIEJIOM.

Kax BuznM, geticTBus Kutas HOCAT KOMILIEKCHBIN
xapakTep, pa3paboTraHa MacimTabHas CTpaTerusd,
KOTOPYIO CTpaHa aKTUBHO BBINIOJIHAET, cOOII0AasA
6asaHC MEX/y SKOHOMHUKOU U 9KOJIOTHEN.

“ NleHwbru 13 Bo3ayxa: kak Kntait pasenBaet «3enenyto» aHepretuky // URL: https://nangs.org/news/renewables/denygi-
iz-vozduha-kak-kitay-razvivaet-zelenuyu-energetiku (nata obpauieHnsa: 20.04.2021).

'S B 2020 rogy Beog HoBbix BAC B Kutae noytu sTpoe npesbicun nokasatens 2019 rona // URL: https://rawi.ru/2021/01/v-
2020-godu-vvod-novyih-ves-v-kitae-pochti-vtroe-prevyisil-pokazatel-2019-goda/.

' Nlenbru 13 Bo3ayxa: kak Kutait pasenBaet «3enenyto» aHepretuky // URL: https://nangs.org/news/renewables/denygi-
iz-vozduha-kak-kitay-razvivaet-zelenuyu-energetiku (nata obpauieHnsa: 20.04.2021).

7 OduumanbHbIn cant MexayHapoLHOro areHTCTBa no Bo306HOBNAEMbIM UCTOYHMKAM 3Heprun. URL: https://www.irena.
org/newsroom/pressreleases/2021/Apr/IRENA-and-China-State-Grid-Agree-to-Advance-Transition-Through-Power-

Systems-Enhancements (gata obpauenus: 10.04.2021).
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[To3unua Kurtas B 11eJI0M COOTBETCTBYET CI0KMB- IIOMOTYT BOCCTAaHOBUTH ITOBPEXAEHUA OKpYyKalo-
metica BO BceM IMBWJIM30BaHHOM MUPe KOHIleN- el MPUPOAHOU cpeZibl, COKPATUTh KOJIUYECTBO
LMY TIPOBEZEHUS MacIITaOHbIX TPe0Opa30oBaHUN aHTPOIIOTE€HHOW HArPy3KH U YIYyYLIUTh 3KOJIOTH-
B paMKaX OXpaHbI OKPY)Kalolel cpesibl, KOTOPble YeCKyI0 0OCTaHOBKY.
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06 owubKax npu HasHaueHnn cynebHO-MeaNUMHCKOI 3KCNEPTUSbI...

YronosHoe npaBo

06 owmbkax npu HazHaueHun cyaebHO-MeaNULMHCKOA IKCNEPTU3bI N0 fieNaM
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AHHOmMauus. Yemanosums 06cmosimenscmaa, nodsexcauie 00Ka3bl8aHuo, NPU paccied08aHull
npecmyneHull, c8s13aHHbLX ¢ BpaUeOHbIMU OWUOKAMU, 6e3 UCNONB308AHUS CeYLATbHBIX 3HAHULL 8
obsacmu cy0e6HOT MeOULUHBL HeB03MONCHO. TTo 0603HAUEHHOT Kamezopuu Y20708HbIX 0eJl 3aKH0-
YeHlle FKCNepmoe Uzpaem Kauegyr posib 8 YSCHeHUL NPUHAKO8 00BeKMUBHOL CMOPOHbL Npecny-
naenus. K coxcanenuro, 8 meopuu u Ha Npakmuke noxka Hem eOUHO006PA3HO20 MONKOBAHUSL L1020
pda noHsmuil, 3HaUUMbLX 051 8bIPAOOMKU HOPUOUUECKU KOPPEKMHOL NO3ULUU CMOPOHAMU 068U-
HeHUS U 3auumbLl. Imo 8Jeuem 803HUKHOBeHUe NPO6IeM NPU NPUHAMUL NPOUECCYANbHbLX peleHUTl
cedcmeuem U cyooMm, nposoyupyem 8o3myuleHue obuecmaeHHocmil. B cmamue noduepkusaemces,
Umo npoyeccyanbHble, 2HOCeON02UUeCKLE U DestmeSbHOCMHbLe OULUOKU IKCNePMbL CO8ePLAOM Npu
npoussodcmae gcex 8u008 akcnepmu3. I[lpumeHumMensbHo k cy0eOHO-MeOUUUHCKOU IKcnepmu3e no
0esam o npecmymniieHUsX 8 cepe UCKYCCMEeHHOIL penpodyKUULL Ues08eKa YKA3aHblL HeKOMopbLe
pacnpocmpaxeHHble OWUOKU, 803HUKAIOUlUE HA dmane GopMyAUPOBAHLSL BOTPOCO8, BbLHOCUMbLX
Ha paspelueHile IKcnepmad.

Knroueeste cnoea: epauebHas owubka, depekm okazanHusi MeOUUUHCKOU NOMOWU, He0OCMAMoK
MeOUYUHCKOTL YCIIy2U, XANAMHOCMb, pacciedo8anue npecmynieHutl, cy0ebHo-meduyUHCKASL IKCnep-
musa, KomnemeHyUs IKCNepmMa, 3akaroueHle IKCnepma.

Abstract. It is impossible to establish the circumstances to be proved in the investigation of crimes
related to medical errors without the use of special knowledge in the field of forensic medicine. For the
designated category of criminal cases, the expert opinion plays a key role in understanding the signs
of the objective side of the crime. Unfortunately, in theory and in practice, there is still no uniform
understanding of a number of concepts that are important for the development of a legally correct
position by the parties to the prosecution and defense. This leads to problems when making procedural
decisions by the investigation and the court, provokes public outrage. The article emphasizes that the
experts make procedural, epistemological and activity errors in the production of all types of exam-
inations. In relation to forensic medical expertise in cases of crimes in the field of artificial human

' [aHHoe uccnefoBaHme nponsseneHo npu dbuHaHcosoi nogmepxkke POOU B pamkax HayuHoro npoekta N2 18-29-14084.
2 URL: https://tass.ru/obschestvo/6576365 (pata obpaweHns: 18.11.2020).
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reproduction, some common errors that arise at the stage of formulating questions submitted for the
expert’s permission are indicated. This study was carried out with the financial support of the RFBR
within the framework of scientific project No. 18-29-14084.

Keywords: medical error, defect in the provision of medical care, lack of medical services, negligence,
investigation of crimes, forensic medical examination, expert competence, expert opinion.

pecTyIUIeHHs, coBepliaeMble MeAUIIMHCKUMU

paboTHUKaMU, MOTYT OBITh KBATU(DUIIUPOBAHBI
o TakuM ctatbsaM YK PO, kak ct. 109 «[IpuuniHeHMe
CMEePTHU II0 HEOCTOPOKHOCTM», CT. 118 «ITpnunne-
HUE TAXKKOTO BpeZia [0 HEOCTOPOKHOCTU», CT. 238
«IIpou3BOACTBO, XpaHEHHUE, IIEPEBO3KA JTUOO COBIT
TOBAPOB U IPOAYKINH, BHITOJHEHHE PAOOT WY OKa-
3aHUe YCIyT, He OTBEYAIONINX TpeboBaHUAM HGe3omac-
HOCTHU», CT. 293 «XanaTHOCTh». [IoMrMO yKa3aHHBIX
cTaTel, B 3aBUCUMOCTH OT KOHKPETHOM CUTyal[UH,
[IpUYNHEHVE BpeJa B chepe NCKyCCTBEHHOH perpo-
AYKIIUY YeJI0BEeKa MOXKeT MO/IAAaTh IO/ IeHCTBIE
cT. 122—124, 153, 159, 235 YK P®.

Jletom 2018 r. CiieZicTBEHHBIN KOMUTET Poccuu
TIpe/IIOKWI IOTIOTHUTE YTONOBHBIN KOZIEKC cTaThel
124.1 «<HeHaanexxalllee oKazaHue MeJUIIMHCKON
oMoy (MeAUIMHCKON yCeIyTru)» U cT. 124.2 «Co-
KpBITHE HapylIIeHUsI OKa3aHUs MEAUIUHCKOM I10-
MOIIW». B CBSI3M ¢ 5TOM MHUIIMATUBOM B 00IIeCTBE
pa3BepHYIach OXXUBJIEHHAA AVCKYCCUS IO BOTIPOCY
0 IOTIYCTUMOCTH /HeJOITyCTUMOCTH IIpUPaBHUBA-
HUA TpodeCcCHOHANBHON OIHUOKY K IIPECTYIUIEHHIO.
B nTore 3aKOHOZATENBHOIO 3aKPeIIEHNS TO3UIUA
CrieICTBEHHOTO KOMUTETa Poccuu He Tosydmia’.,

C 10puANYECKOM TOUYKY 3peHMs BpaueOHbIe OLTr0-
KU B HEKOTOPBIX cTpaHax (Hampumep, B CIIIA, Be-
nukobpuTanuu, Kutae) MOTYT pU OTIpeieIeHHbIX
YCJIOBUAX PACIIEHUBATHCA KaK MPOSIBIIEHUE XalaT-
HocTr’. Tak, coracHo cT. 335 YrosoBHOro Kozekca
Kuraiickoit HapogHoti Pecniy0iuku, MeAUITMHCKUHN
PabOTHUK, BCIEICTBUE KpalHel XalaTHOCTA KOTOPO-
r'o HaCTymuIa CMepPTh MalueHTa Wi ObUT TPUYUHEH
Cepbe3HBIN BpeJl ero 3/I0pOBbI0, HaKa3bIBAETCA JIU-
IIeHreM CBOOO/IBI Ha CPOK 10 TPEX JIET INO0 KPaTKo-
cpouHbIM apectoMm’. OHaKo cama 110 cebe BpauebHast
omrbKa MpecTyIuieHrneM He cauTaeTcs. B mogasis-
o1eM OOJBITUHCTBE CIyYaeB MPOo6IeMbI PEITAIOTCS
3a paMKaMH YTOJIOBHOTO CyZOIIpon3BozcTBa. Eciu
dakT omubku OyzeT f0Ka3aH, Bpady U jedyeOGHOMY
VYpeXJEHUIO IPO3ST UCKU Ha OTPOMHBIE CyMMBI.

He3aBHCHMO OT TOTO, CTAHYT JIM OIIMOKY Bpaveit
peZMeTOM pa3brpaTenbCTBa B IPAXKAAHCKOM WIIN
YTOJIOBHOM IIpoliecce, ZaTh IPABOBYIO OLIEHKY Jel-
CTBUSIM MeIUITMHCKUX PAaOOTHUKOB 6€3 HUCIOIb30-
BaHUA CIIeI[MaTbHBIX 3HAHUH B 00/1aCTH CyZeOHOMN
MeZUIIMHBI HEBO3MOXKHO. B CBA3M C 3TMIM Ha IPAKTHKE
CKJIaZ[bIBaeTCs apaZloKCalbHAA CUTYalA: OOJBIION
00IIeCTBEHHBIN pe30HaHC B POCCHY BBI3BIBAIOT KaK

JeNCTBUS Bpadeii, KOTOphble MOTYT OKa3aThCs MTPECTYII-
HBIMU, TaK U JeATeJbHOCTb MEAUKOB, IIPOBOASIINX
cyZieOHO-MeIUITMHCKYE SKCIIEPTU3HI IO IJAaHHOM KaTe-
TOpUH JIeJT. 3a4aCTYIO SKCIIEPTHBIE OLIUOKY TIPEYBEJIH-
YMBAIOT HACTOJIBKO, YTO, He BiIaZies] MHOopManyei 1o
ZieJTy B TIOJTHOM 00'beMe, He TOJIBKO OOIIeCTBEHHOCTb,
HO Y KOJUIETH TIO 1[eXy HAaUMHAIOT CIUTATh IIPOU3BO/-
CTBO 3KCIIEPTHU3HI ellle OJHUM IIPeCTyIUIEHUEM.

OmnbKM UMEIOT MeCTO IIPU ITPOU3BO/JCTBE BCEX
6e3 UCKJII0YeHU BUIOB DKCIIEPTHU3. BBIZAETAIOT TpU
TPYIIIBI TUITUYHBIX SKCIIEPTHBIX OMTUOOK: TIpoliec-
cyasibHBIE, THOCEOTIOTUYECKUE U IeATEIbHOCTHBIE .

B rpymiry mpoueccyaabHbBIX OIIMOOK BKJIIOYAIOT:
BBIXOZ] 9KCIIEPTa 3a IIpeZesbl CBOel KOMIIeTeHINH,
BBIPAXKEHME DKCIIEPTHOW WHUIIMATUBEI B HETIPEJ-
YCMOTPEHHBIX 3aKOHOM GopMaX, IOJTyIeHNe MaTe-
pHayoB U 0O'bEKTOB JKCIIEPTHOTO UCC/IeZOBAHUA U3
HeHa/lJIe)XXallnX UICTOYHUKOB JINOO0 ¢ HapyIlIeHneM
YCTaHOBJIEHHOTO MOPS/IKa, 060CHOBaHNE BHIBO/IOB
MaTepuajaMu Jiefia, a He pe3yJabTaTaMU UcCIeoBa-
HUA, HecoOmozeHe Tpe6G0BaHUM K COCTABIEHUIO
3aKJII0YEHNA SKCIePTa ¥ HEKOTOPBIE IpyTHeE.

['HOCeoJoTUYEeCKHe OIMUOKU MOTYT OBITh dak-
TUYECKUMU (IIpeMEeTHBIMU) U JIOTUYeCKUMHU (Ha-
MIpUMep, IPU JeJeHUH U Ollpe/ieJIeHUY TOHATHH,
dbopMyIpOBaHNY BBIBOZA 110 ITPABWIAM MHAYKIIUN
WIN IeIYKITAN).

JlesiTeTbHOCTHBIE OIIMOKY CBS3aHBI C OCYIIECT-
BJIIEMBIMU SKCIIEPTOM ZE€HCTBUSAMHU U ONlePaAIUAMU
Y MOTYT 3aKJII09aThCs B HAPYIIEHUH IpeIICaHHON
MEeTOIUKOM ITOC/IeI0BATETHbHOCTHU UCC/IEZIOBAHMS, UC-
[10JIb30BaHUM HETIPUTOJHBIX TEXHUYECKUX CPEJICTB,
MOJTyYeHNH HeZIoOpOKaYeCTBEHHOTO CPaBHUTETBHOTO
MaTtepuasa u T.J,.

PaccMOTpUM HEKOTOPBIE TUTUYHbBIE OTIMOKH,
CBfA3aHHBIE C TIOCTAaHOBKOM BOIIPOCOB JKCIIEPTY, U3~
3a KOTOPHIX cyZie GHO-MeJUIIMHCKAsA SKCIIePTHU3a 0
ZilesiaM O IIpecTYIUIEHUAX B chepe UCKYCCTBEHHOU
PETPOAYKIINY YeJIOBEKA MOXKET OKa3aThes Headdek-
TUBHOM, a 3aKJII0YeHUEe, COCTaBIeHHOE SKCIIePTOM,
JIVIIb OCJIOXKHUT paboTy ClIeACTBUA U Cy/a.

OZHO¥ 13 caMBIX pPaCIPOCTPAHEHHBIX ABJISAETCSA
mpolieccyaibHas OITMOKa, KOT/Ia SKCIEPTHI, TPUHU-
Mas K CBOEMY pa3pelleHHI0 IIPaBOBbIe BOIIPOCHI, BbI-
XOZISIT 32 TIPe/IeJTbl CBOEH KOMITeTeHIMH. Yarle Bcero
3TO CBA3aHO C TOCTAaHOBKOW BOIIPOCOB, KACAIONIUX-
CS1 yCTAHOBJIEHUS JIULI, IOTTYCTUBIINX HAPYIIEHUSA
IIpY OKa3aHUU MeJUIIUHCKOM nomMortu. OTBedas Ha

3 URL: https://cont.ws/@amurweb/1004402 (naTa o6paweHns: 18.11.2020).
* TMoconbcTBo Kntaiickoit HapopHon Pecnybnukm 8 Poccuiickonn Penepauyun. URL: http://ru.china-embassy.org/rus/zfhz/

zgflyd/t1330730.htm (nata obpaweHus: 18.11.2020).

5 CypebHas akcnepTvsa: TnnuHble owmnbku / nog ped. E. P. Poccunckoit. M. : Mpocnekr, 2012. C. 7—56.
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TaKye BOTIPOCHI 3KCIEPTHI, KaK MPABUJIO, TPUBOJAT
dbaMwIny MeNKOB, YKa3aHHbIE B MEAUIIMHCKOU JI0-
KyMeHTAIMH. VICTOPUYECKH TaK CJIOKUIOChH, YTO STOT
HWCTOYHUK allPUOPU CIUTAETCS JOCTOBEPHBIM B OT/TH-
YHe OT NMOKa3aHWH YIaCTHUKOB CyIOTIPOU3BOZICTBA,
KOTOPBIE CTABATCA 110/l coMHeHUe. OIHAKO IPaKTU-
Ka CBUZIETENbCTBYET, YTO MEUIIMHCKUE JOKYMEHTHI
MOTYT COZlep>KaTh HEIOCTOBEPHBIE CBeZleHUsI. Bpa-
YU faJieKO He BCET/A VAEISIOT JO/KHOEe BHUMaHUE
Be/ZIEHUIO MEeIUITNHCKOM JOKYMEHTAIINH, 3a0bIBast,
YTO OHAa UMEET He TOJIbKO HayIHO-IIPAKTUIECKOE U
nede6HOe, HO U IOpUMYECcKOe 3HaueHue’,

Kpome Toro, HeO6XOZIUMO YIUTHIBATh, YTO, TTO-
MMMO TaK Ha3bIBAEMOTO «4eJIOBEYeCKOTO haKTOpa»,
MIpYU OKa3aHUU MEJUITMHCKOU MTOMOIITH ITPO6IeMbI
MOTYT BO3HUKATh U I10 IPYTUM IIPUYMHAM, HallpU-
Mep, OPTaHU3alMOHHOTO XapakTepa. HemocTtaTku
MaTepHaJbHO-TEXHUYECKOr0 OCHAIIEHUS 1 JIeKap-
CTBEHHOT'0 00eCIeueHu s TAKKe MOTYT CYIIIECTBEHHO
OTPaHUYUTh aKTUBHOCTh MEAUIIMHCKUX PAOOTHUKOB,
BIUIOTH /10 HEBO3MOXKHOCTH OKa3aHUA KauyeCTBEHHOMN
MEeIUIIMHCKOM ITOMOIIIY.

B eficTBUTEIBHOCTHU CJIEIOBATENN JOJIKHBI CTa-
BUTH BOIIPOCH UCKJIIOUYUTETBHO O MPUYHMHAX U Xa-
pakTepe BHIABIEHHBIX ZieHpEeKTOB, HA KAKOM JTare
OKa3aHUA MeAUIMHCKOL ITOMOIIY OHU ObLIH JOIYIIe-
HBI, TIPY POBEIEHNY KAKOT'O UMEHHO MEAMUITMHCKOTO
BMeIIaTeThCTBA U T.II. YCTAaHOBJIEHUE KOHKPETHOTO
JIUIIA, IOy CTUBIIETO HAaPYIIeHUs TPY OKa3aHUH Me-
JUITAHCKUX YCIYT, SBISETCS 00s13aHHOCTBIO CIe[0Ba-
Tessa. CreryuaabHble 3HAHUA B 001aCTH MeIUIINHBI
ZUIS1 3TOTO He HY>KHBI. CMellleHue TPOoIeCCyalbHBIX
bYHKITUH cie[oBaTesNa U 9KCIepTa HeAOMYCTUMO.

Ellfe 0ZiHA YaCcTO BCTpevarounascs Ha MpaKTUKe
olnrbKa MpH MOCTaHOBKE BOIIPOCOB JKCIIEPTY CBsI3a-
Ha C TOZIMEeHOH MMOHATH. BMecTo Bompoca 0 HaJlmIuu
U XapaKTepe IPUYUHHO-CJIEICTBEHHOM CBA3U MEXY
nedexTaMu OKa3aHUS MEAUIIMHCKOM ITOMOIIN U He-
6JIarOIPUATHBIM UCXOIOM IIepe]] KOMUCCUEH JKCITEP-
TOB CJIEZIOBATENU CTaBAT BOIIPOCH! O BO3MOXKHOCTH
6JIarOTIPUATHOTO MCXO/a TIPHU YCIOBUU TTPaBUIbHO-
ro OKa3aHWU MeAUITUHCKOM rmomorty. KopHu aToit
THOCEOJIOTUYECKOU OIIMOKHU KPOIOTCSA B U3BECTHBIX
TPYAHOCTSAX, C KOTOPBIMU CTAJIKUBAIOTCS CJIECTBUE U
Cy/ZI TIpU aHau3e 00 BeKTUBHOM CTOPOHBI ATPOT€HHBIX
npectyiutenuii. CiezoBaTeb 00s13aH YCTAHOBUTD He
TOJIbKO QaKT IPUYNHEHUS Bpe/ia 3[0pPOBbIO, HO U TO,
YTO BpeJ ABUJICS CJIEICTBUEM BpauyeOHOM OITHOKY,
XaJIaTHOCTH MeZTIePCOHAA, UCIIOIb30BaHUA 3aBE/I0-
MO HeKauyeCTBeHHbIX MeIIpeapaToB U T.I1. Jo/KHa
OBITH BHIBJIEHA MIPsIMast IPUINHHO-CIECTBEHHAsT
CBSI3b MEXAY AeHCTBUAMU IPUIHNHUTENS BpeJa U
HACTYIUBIINM YXy/IIEHUEM COCTOSHUS 3/I0POBbS.

YCTaHOBUTD IIPSAMYIO IPUYUHHO-CIEICTBEHHYIO
CBSI3b MEXY AeHCTBUAMU Bpayel 1 HebIaromnpu-
ATHBIM MCXOZOM OKa3aHUA MeAUIIMHCKOM ITOMOILHN
KOHKPETHOMY TaI[UEeHTY JOCTAaTOYHO CI0XKHO. He-

raTUBHBIE TIOC/IEeACTBUA pa3HOr'o pPoJa MOI'YT BO3-
HUKHYTb HE TOJBKO BCJIE/ICTBUE JOMYIIeHHBIX Bpa-
yaMu OIKOO0K, HO U TOT/a, KOT/ZIa Bpayu COOTIOAau
Bce TpeOOBaHUSA COOTBETCTBYIOIINX MEeAUITUHCKUX
persiaMeHTOB (IPOTOKOJIOB). MOXKHO CKa3aTh, YTO
cIeZioBaTeNU UAYT I10 MTyTH HAUMEHBIIIET'0 COIIPO-
THUBJIEHUSI, KOTZIA MBITAIOTCA PEIIUTD 3Ty MpobieMy
3a CUeT ITOCTAaHOBKM BOIIPOCOB O THUIIOTETHUYECKOH
BO3MOXXHOCTH OJIarOIPUATHOTO UCXOZa B CIydae
MIPOBEeJIeHUA JIeUeHU IO UMEIOITUMCSA CTaHAapTaM.

OueBU/HO, UTO BCe CTaHAAPTHI OKa3aHUA MeJu-
LIMHCKOM ITOMOIIIX 3aBEIOMO PAacCUUTaHbI HA HEOII-
peZlesIeHHBIN KPYT JINI, TOTAA KaK KaKABIM caydail
uHAuBUAYyaneH. CilieoBaTeab MOXET JOIIPOCUTH
CTelrasricTa Wil IOJMYIUTh ero 3aKIoYeHe OTHO-
CUTEJIBHO YaCcTOTHI M XapaKTepa pa3Horo pozia UCX0-
ZIOB JleueHUd (BKJItOYas JIeTaIbHbIE) B CUTYaIUAX,
CXOZHBIX C TOU, YTO UMEET MECTO IO YTOJIOBHOMY
nery. OTHaKO HeT HUKAKOW HayYHO 0O0CHOBAHHOM
METOJVKY SKCTPATOJAINYN CTATUCTUYECKUX JAHHBIX
Ha KOHKPETHbIE cydau jedenus. OOBUHEHE JUTa
B COBEpIIIEHUHU MIPECTYTUIEHUS HE MOXKET CTPOUTHCS
Ha abCTPaKTHBIX PACCYKAEHUAX O BO3MOKHOCTH WU
HEBO3MOXKHOCTH OJIarONIPUATHOTO UCXOZA.

He MeHee onacHa nmogMeHa MOHATHA ATPOTEHHOTO
OCJIOXKHEHMS TIOHATHEM 0O0CHOBAHHOTO MEUITUH-
CKOT'O PUCKa, KOTOPas MHOT/Ia UMeeT MEeCTO Ha 3Tare
Ha3Ha4YeHUs SKCIIePTU3BI.

[Tpu okazaHUM MeAUITMHCKOMN IIOMOIIY TeJeCHbIe
MTOBPEX/IEHUS 3a4acTyI0 Hen30exkHbI. CyIeCTBYIOT
JIOTTyCTUMBIe U HEZIOITyCTUMBIE TeJIeCHbIE TOBPeX/e-
HuA. [loceHue ABIAIOTCS CAeCTBUEM OTKJIOHEHUS
OT MEIUTIMHCKUX TEXHOJIOTUH U BIEKYT IPUYNHEHNE
Bpe/ia 3ZI0POBBIO MAIMEHTA.

[Tpu paccMoTpeHUH rpaXkJaHCKUX el HeZJoIy-
CTUMBIE TeJleCHbIE TTOBPEXKAeHUA MPU3HAIOT Heo-
CTaTKOM MEJUIIMHCKUX YCIIYT, B TO BPeMS KaK JIOTy-
CTHMBIE TeJIeCHbIE TIOBPEXK/IEHUA HEJOCTATKOM MO-
I'yT U He ObITh. EC/TM, HECMOTPSI Ha IPUHATHIE MEPHI
peayTpeXaeHus1, IPOTHO3UPYyeMble OCIOXKHEHUS
TIPOSIBMIIHCh, HO OBUTH MPOBEIEHBI HaZIJIEXKal1e Me-
POTIPUATHUA TI0 UX YCTPAHEHHUIO, HEOCTATKOM MeZU-
LIMHCKOM yCJIyTH 3TO He cuuTaeTcs. Eciu xke Mephl 110
npesynpexaeHuio (Mepsl 10 yCTpaHeHHIo) 3aBeJOMO
BO3MOXHBIX OCJIOKHEHUH He NpeAIpUHUMAINCh, TO
TaKHe OCJIOKHEHUSA ABJIAIOTCA CIe[ICTBUEM HEZOCTAT-
Ka 6e30MacHOCTU MEAUIIMHCKUX YCIIYT.

To, 9TO 062 MaHUITY/ISIUA WIH IPOTieypa Xa-
paKTepU3yeTcs OIpe/ieIEHHBIM IIPOIIEHTOM OCJIOXK-
HEHU, He 03HAYaeT HeNM30eKHOCTh UX TOSBIEHUS
B Ka)XK/IoM KOHKPeTHOM ciy4ae. [Ipu nponsBozicTBe
SKCIIepPTU3 KaK 110 TPaXAaHCKUM, TaK U I10 YTOJIOB-
HBIM /ieJlaM HeOOXO0ZIUM TTpe/IMETHBIN aHAaIN3 TPUINH
U yCJIOBUM BO3HUKHOBEHUS ATPOTE€HHBIX OCIOXKHE-
HUH, BKJIIOYasa N3ydeHUe IMoKa3aHUuM U IPOTUBOIIO-
Ka3aHUM K MeUIIMHCKOMY BMellaTelbCTBY, METO-
[IVKY U TEXHUKU €T'0 BHITIOJTHEHUS, CDOKOB Pa3BUTHUSA

¢ CM., Hanpumep: @esiruH B. [1., XKuxopes B. U., [lestkos M. f0. AHanus cynebHo-MeaUUMHCKMX 3KCNepTU3 No BpayebHbIM
penam B Yamyprtckoi Pecnybnuke // Mpobnembl akcnepTussl 8 Meauuunre. 2004. N2 49. C. 48—50.
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OCJIOKHEHUU U T.Zl. IMeHHO CCBUIKH B 3aKJIFOUYEHUAX
SKCIIEPTOB Ha OOIIYI0 YaCTOTY BCTPEYaE€MOCTH OC-
JIOKHeHUIT 0e3 aHaIn3a IPUYUH HeOIaronpusITHOTO
HCXO0/a B UCCIelyeMOM CUTyalluu SABJISIIOTCA OHOM U3
TIPUYUH, 10 KOTOPBIM 5KCIIEPTOB-M€eUKOB IIOCTOSIH-
HO YIIPEKAIOT B «KOPIIOPATUBHOM CONMUAAPHOCTH .
34ech HaZI0 CKa3aTh, YTO OMACHOCTh KaK yIIOMs-
HYTBIX BBIIIIE OECTIOYBEHHBIX OOBUHEHUI CO CTOPO-
HBI KOJUIET TI0 11eXy, TaK U MPOABIeHUU IICeBAOKOP-
IMOPaTUBHOM 3TUKHU IIPU OOCYKAEHUN PE3YIbTaTOB
CyZeOHO-MeIUITMHCKUX SKCIIEPTU3, B HAIIIEl CTpa-
He OTYaCTH CBsi3aHa CO CIelupUKON OpraHu3aluu
CyZieOHO-2KCITePTHOM e TeTbHOCTU. BO3MOXKHO,
MoZ06HbIE CUTYalluK Ha IIPaKTUKe CKIaABIBAINCh
OBl peske, ecyid 6bI B Poccry TIepEHsUIN OTIBIT APYTUX
CTpaH B YaCTH MOPsIZKA Ha3HaUeHHUs U TIPOU3BO/ICTBA
cye6HO-MEAUTTMHCKUX SKCIIEPTHU3.

C oToli TOYKY 3peHUs MoKa3aTeJIbHa COBpEMEH-
Hasi UICTOPHS Pa3BUTHA CyZieOHOM MeauIiHbI B KHP.
B 50-e rr. XX B. yuUpexkaeHUs cyaeOHON MeAUIIIHbI
¢dyakoHnpoBau o mozenu Coserckoro Coro-
3a — 6ropo CMD 6BUIH CO3/IaHbI B IIPOBUHIUAX U
KPYIIHBIX TOpo/iaX, a B HebobIux (1o Mepkam KHP)
HaceJIEHHBIX IIYHKTaxX paboTany cyZieOHO-MeIUITNH-
ckue 3kcrepThl. [Tocse pedopMupoBaHsi, HAUMHAS
¢ 90-X I'T. IIPOIIJIOT'O CTOJIETUSA, IIPOU3BOZACTBO CYy-
e6HO-MEUITMHCKUX SKCIIEPTHU3 KOHTPOJIUPYIOT IBE
CTPYKTYPBL: MWINLIHSA OOIeCTBEHHON 6€30IaCHOCTH
u Kuratickaa accoupanuus o HayKe U TeXHUKe.

Cyamenaskcneptsl KHP Tak ke, Kak UX KOJUIETU
B Poccuu, BbIe3:KalOT Ha OCMOTPBI MECT IIPOUCIIe-
CTBUU, MPOBOAAT UCCAELOBAHUA U DKCIIEPTU3HI B
OTHOIIEHUU KUBBIX JIUII, pab0TalOT C TPyIIaMHu U
caezamMy OMOJIOTUYECKOr0 IPOrCXokAeHusa. Ho B
OTJIMYME OT POCCUSH, BCe cyAMeadKcnepThl Kuras

SABJIAIOTCSA COTPYAHUKAMU OPTaHOB MUJIMIIWH, T.€. CO-
CTOSIT Ha TOCYIAPCTBEHHOM CITy»K0O€ U MOJb3YIOTCS CO-
OTBETCTBYIOIIMMU JIbroTaMu. Elie o7iHa 0cOOEHHOCTh
OpraHu3aluu Cy/ie6HO-OKCIIEPTHOM AeATeNbHOCTH
B KHP 3akto4aeTcs B TOM, YTO CyZeOHO-TICUXUATPU-
YyecKas KCIepTHU3a OTHOCUTCSA K YHUCTY CyZieOHO-Me-
JUITTHCKIX.

CXOZIHBIM 06Pa30M YPETryIMPOBAHO TPOU3BO/ICTBO
cyae6HO-MeTUIIMHCKUX SKCITEPTU3 3aKOHOM YKpau-
HbI 0T 25 denpaisa 1994 1. N2 4038-XII «O cyne6HOM
JKcIepTr3e» (B eHCTBYIOMIEN pefaKIIim), B COOTBET-
CTBHH CO CT. 7 KOTOPOTO /IeATETHHOCTD, CBA3aHHAasI C
MpOBeIeHNEM KPUMUHATUCTUIECKUX, cyeOHO-Me-
JQUITMHCKUX U CyZle GHO-TICUXUATPUYECKUX SKCITEPTHU3
OCYIIIECTBIISETCS UCKITIOUUTETHbHO TOCY/IaPCTBEHHBI-
MU CIIENHAATA3APOBAHHBIMU YIPEXJEHUAMU' .

PelileHrie OpraHU3aIOHHBIX TIPO6JIEM HATIPAMYTO
BJIMSIET Ha KaYeCTBO pabOTHI cyeOHBIX SKCIIEPTOB,
YPOBEHB UX JUCIUIUTMTHUPOBAHHOCTH U OTBETCTBEH-
HocTy. Ho 1 Ha aTarre oCTaHOBKH BOTIPOCOB SKCITED-
TY eZIMHOOOPa3HbIH MOAX0/ K IPAKTHKe Ha3HAYeHHUs
Y TPOU3BO/ICTBA CyIeOHO-MEeJUIIMHCKUX SKCIIEPTU3, B
TOM YHCJIE TTO ZIeJIaM O TIPECTYTUIEHUX B cdepe hcKyc-
CTBEHHOU peNpOAYyKLINY YeT0BeKa, ObUT OBI IT0JIE3€H.

TakuM o6pa3oM, MyCTh U KOCBEHHO, MOYXHO MU-
HUMU3UPOBATH YKUCJIO HEKOPPEKTHO popMyaupye-
MBIX CJI€ZIOBATESIMH BOTIPOCOB. [T0Ka jKe pOCCUHCKHE
CJleZIoBaTeN!, TIBITAsACh CIIPaBUTHCA C TpobieMaMu,
KOTOPBIMU U300MIyeT pacciefoBaHueE STPOTEHHBIX
MPEeCTYIUIEHUH, TPOJOJIKAIOT 3alaBaTh dKCIep-
TaM-MeJUKaM BOTIPOCHI, CBSI3aHHBIE C TOTKOBAaHUEM
HOPM 3aKOHOZIaTEeIbCTBA 00 OXpaHe 37I0POBbs TPax-
JlaH, TIOJIOYKEHUH BEZIOMCTBEHHBIX HOPMAaTUBHBIX aK-
TOB U IaXKe BOTIPOCHI, Kacaromuecs 060CHOBAHHOCTH
PacyeToB CTOMMOCTU MEAUIIMHCKUX YCIIYT.
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Annomauus. ITonumuueckas cucmema okasbleand U 0Kasbleaem 60ablLoe 8AUSAHUE HA CYMb U
ropuoduueckoe 0opmieHtie npecmynieHull npomue u3bupamenbHslxX Npas. 3awunty y20a08HbIM 3a-
KOHOM usbupamenwvHosix npas 8 Kumae nauunas ¢ 20-x 22. XX 8. modycHo pazdenums Ha 08a nepuooa:
1) 8 ycnogusix 00HOpOOHO20 NOAUMUUECKO20 pencuma — 00 KoHUa 80-x 22. U 2) 8 YC/08USAX PA3HBIX
NONUMUUECKUX pencumos — ¢ KoHyd 80-x 2e. u 0o Hacmosujezo spemeHu. B nepswlil nepuod uHcmu-
mym 3awumst u36UpamenbHbIX NPAs y20108HbIM 3akoHom Kumas 6b1 3aumcmeosar y Cosemckotl
Poccuu. Bo emopoii nepuod nocne npunamus YK KHP (1997 2.) u 0o Hacmosiezo epemeHu cm. 256
He npemepnesna HUKAKUX uameHeHull. B nacmosiwee spems 8 Kumae omcymcmeyem cmumyn 0ns
U3MeHeHUs U YLy dlleH1Lsl UBOUPAMenbHO20 U Y20108H020 3aKOHO0AMeIbCmad.

Kntoueswle cnosa: y20108H0-npagosas oxpana usbupamenshsix npas, YK Kumas, agontoyus.

Abstract. In comparison with other crimes, the political system has had and still has a great influence
on the essence and legal registration of crimes against electoral rights. After the 20s of the XX century,
the protection of electoral rights by criminal law in China can be divided into two periods: 1) in the
conditions of the same political regime-until the end of the 80s and 2) in the conditions of different
political regimes-from the end of the 80s to the present. In the first period, the institution of protection
of electoral rights by the criminal law of China was borrowed from Soviet Russia. In the second period
after the adoption of the Criminal Code (1997), Article 256 has not yet undergone any changes. Cur-
rently, there is no incentive in China to change and improve the electoral and criminal laws.
Keywords: criminal law protection of electoral rights, the Criminal Code of China, evolution.

H 0 MHEHMIO MHOT'MX KPUMHUHAIKCTOB, IIPeCTyIUIe- JIeHWe IPeCTYIUIEHUH IPOTUB N30UpaTeTbHbIX MTPAB.
HUSA [TPOTUB U30WPATENbHBIX [TPaB OTHOCATCA K B 3TOM CBA3M OTHIOAD He CAyYaiiHO B MPaBOIIpUME-
KaTeropyy MOJMTUYECKOM TpecTymHOCTH . [IONUTH- HUTeNIbHOM NPaKTHKe pacCMaTpUBaeMble IIPecTy-
Yyeckasl CCTeMa OKa3blBasla ¥ OKa3bIBaeT OOJIbIIOE  IIEHUS CTAHOBSTCS 6ojiee CI0KHBIMU KaK C TOYKU
BJIVAHYE Ha KBAINQUKAIMIO U Iopugndeckoe opopM-  3peHus UX GUKCUPYEeMOCTH U PaCKPHIBAEMOCTH, TaK

' CM., Hanpumep: [py3geBa A. [1. TloHsTe 1 HekoTopble GOpMbI NPOSIBIEHWS NPECTYNIeHUI, COBepLIaeMbIX B YCIOBUAX

nsbupartensHoro npouecca // Cnegosatens. 1999. N2 12. C. 40 ; KabaHos [1. A. TloHATUE M KPUMUHOIOMMYECKas Xxapak-
TepucTuKa nonmtTuyeckon npectyntoctu // Cneposatens. 1999. N2 4. C. 27—33.
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OPUMYECKAA HAYKA BE3 [PAHUL|

YronosHoe npaBo

U C TOYKY 3peHUs X KBaTUpUKaIUu U HaKa3yeMo-
ctu. imenHo nostomy O. B. 3alinieBa cupaBe/iniBoO
OTMeuaeT: «B COBpeMeHHBIX YCIOBHUAX YTOJIOBHOE
3aKOHOZATENbCTBO, KaK [IPAaBUJIO, UCIIOIb3YeTCsI KaK
WHCTPYMEHT MOJTUTUYECKON 60pHOBI. B OCHOBHOM
YroJIOBHBIE Zies1a 110 ¢T. 141—142.1 YK P® 3aBogaTca
O/l TIOJIUTUIECKUH 3aKa3 U /IO Cya He J0XO/ST»”,

Takum 06pa3oM, MPOBO/IS aHAIN3 TIPECTYIUIEHUS
MMPOTUB U3bupaTeabHbIX IpaB 1o YK Kurast, Helb-
35 He YYUTHIBATh BAUAHUE MTOJIUTUYECKON CUCTEeMBI
CTpaHBI Ha yTOJIOBHYIO OTBETCTBEHHOCTH 3a IIPECTy-
IUIEHWS, HallpaBJeHHbIe Ha HapyIIeHue N30UpaTesb-
HBIX IIPaB.

[Mocie OKTA6pbcKoi peBosmtoMH 1917 T. Teopus
MapKcu3Ma-JTeHnHU3Ma Oblia 3auMcTBoBaHa Kura-
em y CoBetckoit Poccuu. HaunHas ¢ aToro Bpeme-
HH 1107 pyKoBozcTBoM Kommnapruu Kuraii, o6pasHo
rOBOPsI, CTaJl y9eHUKOM CBOETO «CTapllero 6paras.
B pesynbraTe KrTail MOMHOCTBIO CKOIIUPOBAJ IIPaBo-
ByIo cucremy Coserckoro Corosa. biarogapsa stomy
KuTai ocTUTr onpeieIeHHOTO ITporpecca B 0bacTu
3aIIUTHI U30UPATETHHBIX IIPAB CBOUX IPAXK/AH C TO-
MOIIIBIO YTOJIOBHOT'O 3aKOHOJATENBCTBA, OCOOEHHO B
CpaBHEHUU C IPAaBOBBIMU HOpMaMU AuHacTUu LIyH.

3aluTy yroJOBHBIM 3aKOHOM M306UpaTeTbHBIX
npas B Kurtae nocie 20-x rr. XX B. MOXXKHO pa3zelnuThb
Ha /iBa neproza: 1) B yCJIOBUAX OZHOPOAHOTO IIOJIU-
THUYECKOI'0 peXXuMa — 10 KoH1ia 80-X IT. u 2) B yc-
JIOBUAX Pa3HbIX MTOJTUTUYECKUX PEKUMOB — C KOHIJA
80-X IT. ¥ 10 HACTOALLEr0 BPEMEHU.

B mepBbIi IepUo UHCTUTYT 3aMTUTH U30UpaTeb-
HBIX TIPaB YTOJIOBHBIM 3aKOHOM KuTas 6L 3aUM-
ctBoBaH y CoBeTcKoli Poccuu. V3BecTHO, 4TO Bemu-
kast OKTsAOpbCKas COIMATMCTHYECKAs PEBOIOLINS B
Poccuu 3az1ama HatrpaBJieHUe U i KUTalCKoM aHTHU-
UMIIEPUATUCTUYECKON U aHTU(HEOAANTbHOM 60PBOBI.
YTOO6BI IPUOIU3UTHCSA K aHAJOTUIHOMY COZIEPKAHUIO
cratbu 64 Konctutyuuu CoBeTckoli Poccuu 1918 .,
B mpoekTe KoHcTtuTyruu Kurtaiickoit CoBeTCKOU
Pecniy61mku, KOTOPBIN OBUT MPUHAT Ha 1-# ceccuu
BceknTaiicKoro cOBeTCKOro co6paHus HapOAHBIX
npeactraBureseii 7 Hosi6ps 1931 1., B yacTu 3aIUTHI
U36UpaTeNbHBIX MPaB OBIIO YETKO TIPEAYCMOTPEHO,
YTO TIPY COBETCKOU BIaCTU pabovre, KpeCThsHe, COJI-
ZlaThl, @ TAKXKe BCE TPYZOBBIE MAacChl UMEIOT IIPaBO
YIIPaBJIATb FOCYAAPCTBOM Yepe3 CBOUX IIPe/CTaBU-
Tesielt. TOJIbKO oiurapxu, YNHOBHUKU, TIOMEITUKH,

MMEHWTHIE [ISHBIIN’, KATUTATUCThI, MOHAXY HE Me-
JIY TIpPaBa y4acTBOBATh B yNIPaBJIeHUH BIACThIO Yepe3
CBOUX ITPe/ICTaBUTENIEH U TIOb30BAThCSI CBOOOHBIMU
MOMUTUYIECKUMU TTpaBaMu’,

KIIK BHUMAaTENIBbHO U3y4dasia ONbIT KOHCTUTYIIU-
OHHOTO cTpouTesbcTBa B CoBeTckoM Poccuu. B ToT
nepuoz B Kutae u O6buta onpeziesieHa cCCTeEMa CO-
O6paHul HAapOAHBIX MPeCTABUTENIEN KaK KUTalcKas
MOJIUTUYECKAasa CUCTeMa.

B 30—40-e rT. mponwioro Beka Bce IlonoxeHusa o
BeIOOpax CoBeTCKUX paiioHOB Kutas 6bUIH CKOTUPO-
BaHBI C COOTBETCTBYIOIIUX IIPaBOBEIX aKTOB COBET-
ckoii Poccum. B [Toso)keHM 0 BEIOOpax BCeX YPOBHEH
B I[lorpanuunomM paiione IlIsnbcu — 'aHbcy — HuHesa
(1941 r.) 6bLTO IPEAYCMOTPEHO, YTO KOMUTETHI BCEX
ypoBHei B [lorpaHnyHOM palioHe ABIAIOTCA OpraHa-
MU BOJIEM3bSIBIEHUS HAPO/a, a eIy TaThl U30HparoT-
€l HAPOZOM ITyTEM IIPSIMBIX BEIOOPOB.

B oTHOIIEHNN BOCIIPENATCTBOBAHUA B OCYILIECT-
BJIEHUU U30MPAaTENbHBIX MTPaB TpakaH cT. 21 gaHHO-
ro [TonoxeHus 0CTaTOYHO SCHO YCTaHABINBAJA, YTO
«BOCIIPETIATCTBOBAHUE CBOOOZHOMY OCYIECTBIEHUIO
n3bupaTeNbHbIX ITPaB IIyTeM IPUMEHEHUS yTPO3,
obMaHa, IMoJIy9eHHs MaTepPUaIbHbIX BBITOZ U IPYTUX
KOPPYIIMOHHBIX He3aKOHHBIX IeICTBUH, He3aBUCH-
MO OT TOTO, OYZIeT JI JaHHOE JINTIO U36PaHHBIM WU
HET, ABJIAeTCS He3aKOHHBIM JlesIHueM, KOTOpOoe He-
00X0ANMO TIpeZOTBPaTUTh. COBEPIIUBILEE €TI0 U0
Y y9aCTHUKY HE3aKOHHOTO JIeTHUA JJOJKHEI OBITh
HaKasaHBI CyZOM B COOTBETCTBUU C 3aKOHOM».

Taxxe cTaTbsa 29 [107pOOHBIX IPABILUT peaTU3aIIH
[TonoxkeHUs 0 BRIGOpax ceHaTOPOB B [lorpaHUYHOM
patione IIsubcu — X3631 — IlIoHBAYH — X5HAHb
(ot 20 okTsA0ps 1944 r.) mpeAycMaTpUBaa, 9To mpe-
CTYIUIEHUS, HallpaBJIeHHbIE TPOTUB U30MPaTeTbHBIX
IIpaB I'pak/JaH, IojJeXKaT HaKa3aHUIo 10 YTOJIOBHO-
MY 3aKOHY.

[list obecrieueHUs MPOBEAEHNUA IEMOKPATHUECKUX
BBIOOPOB B 0pUIIHATBHBIX JOKyMeHTaX [lorpaHUYHO-
ro palioHa MHOTOKPAaTHO NOAYEPKUBAINCh OTPOMHOE
3HaveHKe BLIOOPOB U HEOOXOAUMOCTH ITPeOTBpalle-
HUA [IpeCTyIUIEHNH IPOTUB M30MpaTeNbHbIX IIPaB
rpaXkJiaH U HaKa3aHWs 32 TaKUeE TPECTYIUIEHNsA .

[Mocie obpazoBanust KHP sonroe Bpems He ObUT
MIPUHAT YTONOBHBIN KoZieKc. [TepBbIii 3aKoH «O BbIOO-
pax Bo BecekuTatickoe cobpaHyie HapOJHBIX IIPE/ICTABH-
TeJIell ¥ B MeCTHBIE COOpaHVsA HAPOAHBIX ITPe/CTaBUTe-

2 3aviyesa 0. B. Koppynuuns B usbupaTtensHoM npouecce: yrofloBHo-npasoBbie Mepsl npotusogeictaua // URL: http://

www.rusnauka.com/3._kand_2007/pravo/18648.doc.htm.

3 [UsHbwu [kKT., ByKBaNbHO— y4eHble My>U, HOCSLLME LWMPOKNiA NosiC (B APEBHOCTM CAYXMBLUMI CUMBONOM BacTh);
HeTo4YHoe aHrnuitckoe — gentry (mxeHTpull, yacTb rocnopcTsytowero knacca B deogansHom Kutae. K L. npuHagne-
Xanu nuua, BblaepXaBsLuve 3K3aMeHbl Ha y4YeHylo CTeneHb, KoTopas AaBasia UM NpaBo 3aHUMaTb roCcyfapCTBeHHbIe U
o6wmHHble fgomxkHoctu // URL: https://dic.academic.ru/dic.nsf/bse/152528.

4 KoHcTuTyuMoHHas nporpamma Kutamckon Cosetckoi Pecnybnukm (npuHata Ha 1-it ceccum BeekuTaiickoro cobpaHus
npeacTasuteneit Kutaiickoin Cosetckoit Pecnybnmvkm 7 Hosbpsa 1931 1.) // Xarb SubayH, Yax Yxaoxy. N3bpaHHoe nspatHue
3aKOHOAATENIbHbIX JOKYMEHTOB B [1orpaHnyHbIX palioHax BO BpeMsi KUTANCKON HOBOW AeMOKPaTUYECKOM PeBOMIOLUN.

MekuH, 1980.T. 1. C. 9. [Ha kuT. 93.]
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Uxxoy XaH, Ban lyannyu

sett KHP» mpesrycMaTprBa COOTBETCTBYIOIIME CaHK-
1IMY 32 HapYIIeH!s B X0/le N36apTeTbHOM KaMITaHUH.

Hazio uMeThb B BHy, YTO JaHHBIM 3aKOH OBLT pas-
pabortaH Ha ocHoBe IToyoxkeHu 0 Beibopax CoBert-
ckux patioHoB. CtaThu 62 1 63 3akoHa ot 11 deBpa-
s51 1953 1. «O BEIOOpax» yCTaHABIMBAIN HaKa3aHUA
3a IPeCTYIHbIE MOCATaTeIbCTBA Ha N30HpaTeNbHbIE
rpaBa rpakzad. OTBETCTBEHHOCTb 32 TAKHe MPECTY-
IIeHus OblIa IpeAycMOTpeHa B miaBe «HakazaHue
3a HapylIeHHe BEIOOPOB».

CraTbs 62 3akoHa ycTaHaBauBazia: «CpeIB IIPOBe-
ZE€HUs BEIOOPOB JIMO0 BOCIPEMATCTBOBAaHUE CBOOOI-
HOMY HCIIOJIb30BAHUIO N30MpaTeNsIMHU UX ITpaBa U3-
6upaTh U OBITh U36PAHHBIMY MTyTEM HACUIIUS, YTPO3,
obmaHa, ITOAKYIIa U IPYTUX He3aKOHHBIX JIeHCTBUH,
ABJIAIOTCA TpaBOHAPYIIEHUAMHU U [TOJIBEPraloTCA yTro-
JIOBHOMY HaKa3aHHIO Ha CPOK /10 2 JIeT HapOJHBIM
CyZIOM WJIM HApPOJHBIM TPUOYHAIOM».

He MeHBIIIy0 3HAYMMOCTD UMeJia U CT. 63 3aK0Ha,
3aKpervigaBInasi, 9To danbcudukaiys n3brupareb-
HBIX IOKYMEHTOB WJIU JIOXKHOE COOO0IeHrEe O KO-
YyecTBe U3bUpaTebHbIX OI0/IETeHEH INO0 COKPBITHE
(baKTOB, €C/IU 3TH JIesTHUS COBEPIIEHBI PAOOTHUKOM
HapO/JHBIX TPABUTENbCTB Pa3HbIX YPOBHEHN, WiIEeHOM
“36UpaTeIbHON KOMUCCUY, HAKa3bIBAIOTCA HAPO/-
HBIM CyZIOM WYX HaPOAHBIM TPUOYHATIOM JIUIIEHUEM
CBOOOIBI HA CPOK /10 3 JIET.

HecmoTps Ha To uTo B 60-€ rr. XX B. 1ocjie pas-
phIBa Apykeckux oTHolneHut ¢ CCCP pykoBoACTBO
KHP mompiTasoch OTOMTHU OT COBETCKOM ITpaBOBOU
MOZiesiv, TeM He MeHee CXOZCTBO IOJUTUYECKUX CU-
cTeM Hen36eKHO MPUBEJIO K CXO/ICTBY U 3aKOHO/Ia-
TeJIbHBIX CUCTEM.

1 utonsa 1979 r. 6s11 npunAT YK KHP (1979 1.).
B ctaTbe 142 ganHoro Kozgekca npesycMarpuBaiach
YTOJIOBHAS OTBETCTBEHHOCTH 3a HapyIIeHNe BBIOO-
POB: JIUIIO, COBEpIIMBIlee HapyllleHUe T0J0KeHUH
3akoHa 0 BEIOOpaxX MyTeM HACWIHUA, yTPO3, oOOMaHa,
B3SITOK WJIU [PYTUM CITOCOOOM, CO37IaBIIIee MPEAT-
CTBUSA U36MpaTesiM B OCYIIECTBIIEHUH UX ITPaBa M3-
6upaThb U OBITh N30PAaHHBIMU, IIPUBEALIEE K CPBIBY
BBEIOOPOB, HAKa3bIBAJIOCH JIUIIIEHUEM CBOOOHI Ha
CPOK /10 3 JIeT WU apecTOM.

BMecTe ¢ TeM mpaKTUYeCKU HET HHPOPMALTUU
0 TIOJJOOHBIX MPECTYIIEHUAX B MTEPBOU MOJIOBUHE
80-x I'T., l]a ¥ B TpPaBOBOM JINTEpaType MIpHU3HaeTcs,
YTO Ha MPaKTUKE MX ObLIO He 0YeHb MHOTO’.

Ha Har B3/, B 3TO BpeMs 3aIUTA YTOJIOBHBIM
3aKOHOM M36MpaTEeNbHBIX TPAB HAXOAUIACh B COCTOS-
HUM 3aCTOsA. VIHCTUTYT 3aLUTHI YTOJOBHBIM 3aKOHOM
“30UpaTeNbHBIX TPaB He ObUT PA3BUT.

BTOpoii mepro/; pa3BUTHS MHCTUTYTA YTOJIOBHOM
3alUThl U30MPaTETbHbIX IPAB HAUMHAETCS C KOHITA
80-x rT. XX B. B 3TO BpeMs UHCTUTYT 3aI[UThI yTOJIOB-
HBIM 3aKOHOM M306UpaTeNbHbIX TpaB B KuTtae Takxke
He IOJTyYrsI 3aMEeTHOTO Pa3BUTHS.

B zeiicTBytomem YrosmoBHOM Kogekce KHP
(1997 r.) mpegycMoTpeHa TOJbKO OZlHA CTAThS
(cT. 256 YK), KOoTOpas ycTaHaBIUBAET OTBETCTBEH-
HOCTb 32 CPBIB BEIOOPOB TIpe/icTaBUTENel cobpaHus
HapOJHBIX NIpe/icTaBUTeNIeN BCeX YPOBHEN, PyKOBO-
JuTeell TocyZlapCTBEHHBIX OPTaHOB ITyTeM HaCWINA,
yIrpo3, obMaHa, B3ITOK, danbcudpuKauy n3dbupa-
TeJIbHBIX JIOKYMEHTOB, JIOXKHOTO COOOIIEHUS O KOJIH-
YyecTBe U30UpaTeTbHbIX OI0JUIETEHEN WU IPYTUMU
crrocob6amu b0 3a BOCIPENATCTBOBAHYE U3bupare-
JIIM ¥ UIX TIPEZICTaBUTEJISIM B OCYIIECTBIEHUH UX TIpa-
Ba U36MpaTh U OBITh N30PAHHBIMHU IIPU OTATYAIONIHX
obcTosTeNbCTBaX. B KauecTBe HaKa3aHWU B HOpMe
GUTypUpYIOT JIMIIEHE CBOOOBI Ha CPOK 710 3 JIeT,
apecT WU JINIIeHNE TIOJTUTUIECKUX TIPaB.

KopeHHble OTIUYHNA TIOJ0KEHUH 0 3alIuTe U361-
paTesbHBIX IIPaB I'pakaH B YronoBHOM Kozgekce KHP
1997 r. o cpaBHenwuto ¢ YK KHP 1979 r. 3akitoua-
I0TCA B CJIEZYIOLIEM.

Bo-1iepBBIX, 3aKOHOZATEb YUY€ OsIBJIEHHE HO-
BBIX TEXHOJIOTHH, TO3BOJISIOIINX U3TOTABIUBATD IO/
JenbHble U3bupaTeNbHble IOKYMEHTHI, hanbcudu-
LINPOBaTh Pe3y/bTaThl FOJIOCOBAHUsA, U B CT. 256 YK
(1997 1.) ZOTIOTHWI JUCTIO3UITHIO PaHEee CYIEeCTBO-
BaBIIIEH HOPMBI YKa3aHUEM Ha YIIOMSHYTBIE CIIOCOOBI
COBEPIIIEHUS ITPECTYIUIEHUA.

Bo-BTOpBIX, B cT. 256 YK (1997 r.) 3aKoHOZaTENh
orpaHu4mI chepy IpUMeHeHUsT HOPMBI JIUIIb BHIOO-
paMu TIpe/ICTaBUTENEel COOpaHUsa HapOJHBIX TIPEICTa-
BUTeJIEl BCEX YPOBHEH U BIOOpau PyKOBOAUTENEH
rocyZlapCTBEHHBIX OPTaHOB.

B-TpeTbux, B cT. 256 YK (1997 r.) AaHbl TOHATUA
«M30UpaTENN» U «HUX TPENCTABUTENN». DTO CAETAHO
IIOTOMY, UTO TIO HBIHE ZIeHCTBYoImel KoHCTuTYy MmN
KHP 1982 r. (c mompaBkamu 1988, 1993, 1999 u
2004 rr.) npsiMble BBIOOPHI B CTPAHE TTPOBOAATCA 10
Ye3/ITHOTO YPOBHA BKJIIOUUTENBHO, a IPe/ICTaBUTENN
cobpaHul HapOAHBIX IIPeCTaBUTEEH TPOBUHIINH,

5 CwM.: Monoxexue o Boibopax coBeToB Bcex ypoBHel B [MorpaHnuHom paioHe LLsHbcn — MaHbey — HuHes (npuHsTo Ha
2-i1 ceccun Coseta B NorpaHnuHom paiioHe B Hosbpe 1941 r.) ; MonpobHble npasuna peanusaumu MonoxeHus o Bbl-
6opax ceHatopos B [MorpaHnuHom paioHe LLsHbcyn — X363t — LUaHbayH — XaHaHb (ony6nukosaHbl NpaBUTENLCTBOM
MorpaHuuHoro panoHa 20 oktabps 1944 r.) ; UHcTpykuns o nepensbpaHnm B yesfHbli napaaMeHT 1 paboTe yesgHoro
napiiamMmeHTa oT alMMHUCTPATUBHOIO coBeTa B [orpaHunuHoM paioHe LLsHben — X3631 (npunata 9 mapta 1943 1) // XaHb

AubnyH, YaH Yxaoxy. Ykas. cou. C. 223, 307, 281.

¢ AxmetwuH H. X. ctopus yronosHoro npasa KHP. M. : M3 MMpecc, 2005. C. 176 ; AxmeTwun X. M., Axmetwwinn H. X., ety-
xoB A. A. CoBpeMeHHoe yronoBHoe 3akoHogatenbcteo KHP. M. : Mypagew, 2000. C. 146 ; PazpaboTka HoBOro YronoBHoro

kopekca. MekuH, 1997. C. 333. [Ha kur. #3.].
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TOPOZIOB LIeHTPaIbHOT0 MOAYNHEHNA ¥ TOPOZOB, NMe-
IOIUX PAliOHHOE JieleHue, U30MpaloTcs COOpaHUAMU
HAPOAHBIX MIPe/ICTABUTENEH Ha CTyTIEHb HIDKE' .

B-dyeTBepThIX, B COOTBETCTBUHU CO CT. 256 YK
1997 I. TOJIBKO TIPU OTATYAIOUIUX OOCTOATENBCTBAX
roZie)kaT HaKa3aHUIo JieliCTBYA, HallpaB/leHHbIe Ha
CPBIB BEIOOPOB I BOCIPENSITCTBOBaHUE U30HMpare-
JIAM Y UX [IpeZICTaBUTEJIAM B OCYIeCTBIEHUU CBOETO
IpaBa U306UpaTh U OBITh U30PaHHBIMU.

OTU peJaKIMOHHbIe YTOYHEeHNA MHCTUTYTA 3allll-
THI YTOJIOBHBIM 3aKOHOM M36MpaTeIbHbIX IpaB B YK
KHP uMmeroT Kak JOCTOMHCTBA, TaK U HeAOCTATKU. Jlo-
CTOMHCTBAMHU fABJIAIOTCA: pacliipeHrie O0beKTUBHOU
CTOPOHBI IIPECTYIUIEHNA U YCTaHOBJIEHNE KPUTEPHEB,
TI03BOJIAIONIMX OTTPAaHUYUTD IIPECTYIIHOE AesdHNe OT
HelnpecTynHoro. HezocTaTku 3aKI04alOTCA B TOM,
9TO chepa 3alUTH YTOJTOBHBIM 3aKOHOM H30upa-
TeJIbHBIX IIPaB OrPaHUYMBaETCA.

Xot4a 1o cpaBHeHuto ¢ YK KHP 1979 r. B Yrosos-
HoM Koziekce KHP 1997 1. caenaH onpezie/leHHBIN IIar
TI0 ITyTU 3aKOHOZATeIbHOI0 IIporpecca, OZHaKO yTo-
JIOBHO-IIPABOBas HOpPMa, OXpaHsAoIas u36upareb-
HBIe IIpaBa rpakZiaH, IpeJCcTaBiaeTcs ellle JoCTa-
TOYHO TPUMUTUBHOM. JI0 CHX IIOp, 11O IPOIIECTBUN
6osee yeMm 20 sieT, JaHHAsA HOpPMa He IIpeTepIena
HUKaKUX U3MeHeHHUU. DTO BRI3bIBaeT TPYLHOCTU B
ee IpUMeHeHNU Ha ITpaKTHUKe.

Ha Ham B3Iz, UMeHHO M36upaTenbHasi CUCTeMa
Kuras okaseiBaeT O0/IbIIOE BIUSHIE HA HHCTUTYT
3aIUTHl YTOJIOBHBIM 3aKOHOM U361 PaTeIbHBIX IIPaB
rpaxxgaH Kurasa. Hanpumep, cT. 22 3akoHa Kuraii-
ckoii HapozHoii Pecry6smviky oT 1 utons 1979 r. «O6
OpraHU3alMK MeCTHBIX COOpaHUil HAaPOAHBIX MIPeJ-
CTaBUTesel 1 MeCTHBIX HapOAHBIX IIPAaBUTENbCTB»
MIpelyCMaTpPUBAET, YTO IIPU IIPOBELEHUN BEIOOPOB
pyKOBOAUTENel ceKpeTapruaToB IIOCTOSHHBIX KOMU-
TETOB COOpaHUi HApPOAHBIX IIPEICTAaBUTENEH, IIpes-
cezaTesieil cOOpaHUT HAPOAHBIX MTPE/CTaBUTENEH
BOJIOCTEM, HaIlMOHAJIBHBIX BOJIOCTEH U IIOCETIKOB,
PYKOBOAUTeNeY HapOAHBIX IPaBUTENbCTB, IIpeZice-

JaTeseil HApOAHBIX CYZOB U IIaBHBIX TIPOKYPOPOB
HapOJHBIX MIPOKYPATYP YUCIO KAHAUAATYP AOKHO
MIPEBBIIATh YUCIIO MTO/JIEXKAIINX U30PAHUIO Jely-
TATOB. B 3TOM ciyuae mpOBOAATCS albTepHATUBHBIE
BbIGOPEI. EC/TH JKe B CIIMCKE KaHAWJATOB 3HAYNUTCS
TOJIKO OZIMH KaHAU/AT, TO MOTYT IPOBOAUTHCI U
6e3a/ybTepHATUBHBIE BEIOODHI».

Heo6X0UMO OTMETHUTB, YTO B IPUHIIUTIE BEIGOPEI
PYKOBO/JCTBA MPOBOJAATCA KaK aJlbTEPHATUBHEIE, a
6e3abTepHaTUBHBIE BHIOOPHI ABJIAIOTCI UCKITIOUEHH-
eM. BBIGOPHI e 3aMecTuTesNel 06513aTebHO ITPOBO-
ASTCS KaK aJibTepHATUBHBIE. DTO CBA3aHO C TEM, UYTO
PYKOBOAUTENH (HavyaabHUK) UTPAeT BAXKHYIO POJIb
B obecrieyeHNY 6e30MTaCHOCTH CTPAHbI U CTAOWIIb-
HOCTH 001IIeCTBa, T03TOMY KaHANAAT Ha JOJDKHOCTD
PYKOBOAUTEJIST MOXKeT ObITh U36paH 1 Ha Ge3anbrep-
HaTUBHBIX BEIOOPAX.

Ha Hai B3misiz, B Kutae OTCyTCTBYeT CTUMYJI 1S
V3MeHEHUs U YIy4lleHUs U30UpaTeIbHOTO U yTOJIOB-
HOTO 3aKOHO/IAaTEeNbCTBA B YaCTH 3aIIUTHI U30Upa-
TEJBHBIX TIPaB rPakaH. DTO U MPUBEJIO K TOMY, UTO
nocste npuHATUA YK KHP 1997 1. o cux mop cT. 256
He [peTepIiesia HUKaKUX U3MeHEeHUIA.

[TosiaraeM, YTO MHCTUTYT BHIOOPOB U TIOMUTHYE-
CKasl CUCTeMa TeCHO CBsi3aHbl. C OHOM CTOPOHBI, MH-
CTUTYT BBIOOPOB CTCUMYJTUPYET CO3/IaHe MOTUTHYe-
CKUX TTAPTHiA, 061IIeCTBEHHBIX 00beIUHEHNUH, BIUSET
Ha CTaOUIBHOCTD MPABUTEIbCTBA U OIIPEeIseT Xa-
paKTep 1 06'bEM MOTUTUIECKON KOHKYPEHIIUH B Oy-
aymeM. C Ipyroi CTOPOHBI, OTUTHYECKast CUCTeMa
06y C/IOBIIMBaeT MOZIENTb BEIOOPOB, CIIPaBEINBOCTD U
J€MOKPATUIHOCTh BEIGOPOB, a TAKXKe COBEPIIEHCTBO
n36UpaTeNbHBIX TPABILIL.

CoBpeMeHHOe KUTaiCKOe PYKOBOZACTBO TOXeE
0CO3HAJIO, YTO IepBasd 3aaya peGopMbI TOJIUTH-
YeCKOil ccTeMBl — 3TO pedopma n3bupaTenbHOI
cucTeMbl. JIJisi 3TOTO HY»KHO COBEPIIEHCTBOBATh KaK
IpoljeccyanbHO-IIPAaBOBEIE IIPaBIIa BbIGOPOB, TaK U
periaMeHTaluio OTBETCTBEHHOCTH 32 HapyIIIeHUs
STHX TIPaBUIL.
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Abstract. The phenomenon of malicious non-payment of wages is widespread in all countries of the
world, maybe it is especially serious in China, it has attracted a lot of attention from the Party (CPC)
and the Chinese government. Under conditions when the solution of this issue through civil and admin-
istrative methods is not very effective, the Chinese legislative bodies, under the leadership of officials,
finally decided to use the intimidating power of criminal punishment to solve this problem, which has
tormented the government for many years.

Article 41 “Amendments to the Criminal Code (8) of the People’s Republic of China” states: After article
276 of the Criminal Law, an article is added as one of the articles 276: Evasion of payment of wages
to workers by transferring property, escape, etc. Or those who are able to pay, but do not pay wages to
employees in the case when the amount is relatively large, and the relevant government departments
order the payment of wages, but still cannot pay, are punished with imprisonment for up to 3 years
or arrest, and additionally or as an independent punishment — a fine; Persons who have committed
the same violations that have entailed serious consequences are punished with imprisonment for a
term of 3 to 7 years and additionally with a fine. If the crime mentioned in the first part of this article
was committed by an organization, a fine is applied to the organization, and the directly responsible
heads of the organization and other directly responsible persons are punished in accordance with the
first part of this article. The acts provided for in the first and second parts of this article, which did
not entail serious consequences, in which the employee’s salary for work is paid before the charge is
brought and appropriate compensation is accepted in accordance with the law, then the punishment
may be commuted or released. Article 276 of the Criminal Code provides for the crime of causing harm
to production and economy, which belongs to this chapter crime against property (Chapter 5 of the
special part of the Criminal Code). Therefore, the crime of malicious non-payment of wages is a crime
against the property of citizens (employees).

Due to the fact that the Chinese Constitution does not provide that citizens have the right to receive
remuneration, only the Labor Legislation states: that Workers have the right to equal employment
and choice of profession, the right to receive wages for work ... In view of this, that from the point of
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view of legal relations, based on both the Labor Law and the Law on the Employment Contract, the
effect of non-payment of wages only occurred between the employee and the employer. According to
the employment contract, disputes arising when, after the employee has fulfilled the contract, but the
employer does not pay him wages in accordance with the contract.

The Criminal Code of the Russian Federation provides for crimes of non-payment of wages, pensions,
scholarships, allowances and other necessary payments in chapter 19 “crimes against the constitutional
rights and freedoms of man and citizen” of section VII “Crimes against the person”. Bringing together
the above, the rights to pay for work, receive state pensions and social benefits, etc., protected by the
Criminal Code of the Russian Federation, are constitutional rights. And also, they are specified in Ar-
ticle 2 of the Constitution of the Russian Federation a person, his rights and freedoms are the highest
value. Recognition, observance and protection of human and civil rights and freedoms is the duty of
the state, specified in the Criminal Code of the Russian Federation.

In China, when criminalizing the action of non-payment of wages, the most fundamental issue that
needs to be resolved is to have a basis of justice, that is, to introduce "income from labor" into the Con-
stitution of the People’s Republic of China, which provides for the basic rights of a citizen. At the same
time, it is necessary to amend the chapter related to “crimes against the rights of the individual and
the democratic rights of citizens in the Criminal Code,” and to amend the “crime against constitutional
rights,” as well as the chapter includes “crimes of non-payment of wages, scholarships, pensions and
benefits”, but should not be included in chapter 5 “crime against property”.

As a result, a comparison of the criminal code between the two countries China and Russia on the
crime of malicious non-payment of wages shows that there are contradictions and problems in Chinese
legislation, and the political significance of the legislation far exceeds the legal significance, which will
directly affect its application in judicial practice.

Keywords: malicious non-payment of wages; Sino-Russian comparison.
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Annomauus. B cmamowe paccmampusgaromest cmaouul popmupo8aHils ycMompeHust npasonpumeHu-
meJist, KOmopoe HaxoO0Um 8blpadceHUe 8 NPUHUMAEMOM NPABONPUMEHUMENbHOM akme. [enaemcs
861800, UMO MeXAHU3M HOPMUPOBAHUS NPABONPUMEHUMENBbHO20 YCMOMPeHUs YHKUYUOHUDYem
napansnenbHo MexaHu3mMy camozo npumeHeHusl npasa. Ha kancoom amane npagonpumeHUmMensHo-
20 npouecca ynoaHoMoueHHbLl Cybsekm peanudyem 00HO UNU HECKOIbKO YCMOMPeHULL N0 80npo-
€am, cOCMasasAouUM cyms 0aHHO20 Imand. Takue aneMeHmMbl YCMOMPEHUS 3aUAChyto He UMelom
BHEUIHe20 8blpaYceHUs U He 061a0am camocmosmensHsim 3HaueHuem. OHU ¢ pa3HOU cmenexblo
UHMEHCUBHOCMU BJUSIIOM HA NPUHAMLE 0CHOBHO20 peuleHUs no topuduueckomy desy. Hccrnedosa-
HUe CMpPYKMYpPbl MeXAHUIMA GOPMUPOBAHUS NPABONPUMEHUMENILHO20 YCMOMPEHUS N0380J1s1em
npodemoHcMpuUposams 00BeKMUBHbLIL XapakKmep Cyulecmao8anus 0aHH020 8U0d yCMOMpPeHUs U
€20 He3a8UCUMOCTMb OM HANUYUUS OUCKPEYUOHHBLX 37IeMEHINO08 8 NPUMEHSIeMOTL HOpMe.

Kntouesule cnosa: npagonpumeHumesibHoe ycMomperie, npagonpumeHumebHblil npoyecc, pu-
ouueckas K8ANUPUKAUUS, MOAKOBAHUE HOPM NPABA, NPABONPUMEHUMENbHbBLIL AKM.

Abstract. The article examines the stages of the formation of the discretion of the law enforcement
officer, which finds expression in the adopted law enforcement act. It is concluded that the mechanism
for the formation of law enforcement discretion functions in parallel with the mechanism of the appli-
cation of law. At each stage of the law enforcement process, the authorized entity implements one or
more discretions on issues that constitute the essence of this stage. Such discretionary elements often
do not have external expression and do not have an independent meaning. They, with varying degrees
of intensity, influence the adoption of the main decision in a legal case. The study of the structure of
the mechanism for the formation of law enforcement discretion allows us to demonstrate the objective
nature of the existence of this type of discretion and its independence from the presence of discretionary
elements in the applicable rule.

Keywords: law enforcement discretion, law enforcement process, legal qualification, interpretation
of law, enforcement act.

PaBOIIpPUMMEHUTETbHOE YCMOTPEHUE, ABIAACH

Pa3HOBUAHOCTBIO YCMOTPEHMA B IIpaBe, Yalie
APYyrrux BUZ0OB JUCKPENINY OKa3bIBaJIOCh B <130Kyce WH-
Tepeca YIE€HDbIX. Tpa,Z[I/IL[I/IOHHO IIpaBOIIPpMMEHUTEIIb-
HOE (a,[[MI/IHI/ICTpaTI/IBHOE) YCMOTPEHUE ITIOHUMAJIOCH
KakK BbI60p COOTBETCTBYIOIIINUM CY6'beKTOM BapuaHTa
peEmEeHnAd IOpUAUYIECKOI'0 Aejia U3 IIpeAyCMOTPEH-

HBbIX 3aKOHHOM aJIBTepHaTI/IBl. I,Z[EIHHEI}I TpaKTOBKa
AKIIEHTHUPYET BHUMaHUE Ha TOM, 9YTO Bb160p BO3MO-
JKEH JINIIb U3 T€X BAPMAHTOB, KOTOPhIE 3aKPEIVIEHBI
B 3aKOHe. HEO6XOZLI/IMO OTMETUTD, YTO TAKOE IIOHHU-
MaHHE YCMOTPEHUA ABIAETCA Y3KUM — OHO CBOAUT
AVUCKDPEIHIO K KOHerTHO-HOpMaTHBHOﬁ €€ pa3Ho-
BUHOCTHU U OCTAaBJIAET 3a IIpeJesaMU IIPEAJIOMKEH-

' CMm., Hanpumep: borHHep A. T. MpuMeHeHne 3akoHa u cynebHoe ycMoTpenue // Cosetckoe rocymapctso u npaso. 1979.
N2 6. C. 35 ; Koperes A. [1. TonkoBaHue v NpUMEHeHWe HOPM COBETCKOro agMUHUCTpaTuBHoro npasa // MocynapcTso u

npaso. 1971. N2 1. C. 49.
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HOTO OIIpe/iesIeHNs Te Pa3HOBUAHOCTH yCMOTPEHUS,
KOTOpBIe IPOSIBJIAIOTCA B CJIy9asaX IpUMeHeH!s Ipa-
BOBBIX HOPM, coZiep:KaHre KOTOPBIX He 001aZiaeT ajb-
TEPHATUBHOCTHIO (COZiep:KaT KOHKPETHBIN TPaBOBOU
3arperT WK I0PUAMYECKyI0 003aHHOCTB).

Jlna 6ostee TTOTHOTO OTPa’KEHUA CYIIHOCTH IIpa-
BOIIPMMEHUTEIBHOTO YCMOTPEHUS U OXBaTa BCEX
ero pasHoOBUAHOCTelN (KOHKpeTHO-HOpMaTHUBHOE,
WHCTUTYIIMOHATbHOE, KOMIIETEeHITMOHHOE) TIpe/ia-
raeTcs OIpeZiesisiTh ero KaK pe3y/lbTaT UHTEeIEKTY-
AJIBHOM /IeATeIbHOCTH CyO'beKTa, OCYIeCTBIIAIOIIETO
GYHKIVIO TPaBONPUMEHEHHU, [TpeCTaBAIOINN
co60i1 BEIGpaHHOE Ha OCHOBE IPe/IHCAHUI IIPaBo-
BBEIX HOPM pellleHHe 10 I0PUANYeCKHd 3HAYUMOMY
BOIIPOCY U BEID@YKEHHBIH B OIIpeZieJIEHHOM IIPaBo-
IIPUMEHUTEIbHOM aKTe. [IpesiokeHHAsA TPaKTOBKA
ZIOITyCKAeT, YTO CyObEKT MOXKET IIPUHUMATD pelle-
HUE UCXO/Sl He TOJIbKO U3 3aKPeIIeHHOT'O cTaThel
3aKOHa IlepevyHs aJbTePHATUB, HO ¥ OCHOBHIBASCH
Ha BCell COBOKYITHOCTY ITPaBOBBIX IIPeJIINCAHUM,
3aKpeIUIeHHBIX Pa3HbBIMU HOPMaMU IIpaBa U OTHO-
CALIUXCA K paccMaTpuBaeMoMmy Zeny (Hampumep,
yCTaHaB/IMBAIOLINX IPOLeZlypy PACCMOTPEHUA Aea,
o61I1vie IOJTHOMOYHA JO/DKHOCTHOT'O JINLA WJTH KOM-
IIeTEeHTHOTO OpraHa U T.A.).

3nech HEOOXOAMMO OTMETHUTh, YTO Ka)K/Jast CTaANA
IIpaBONPMMEHUTEIbHOTO Npoliecca IpeAnoaaraeT
HMHTe/UIeKTyalbHO-BOJIEBYIO JeATEeIbHOCTD IPaBO-
[IPUMEeHUTEA, a CJIeZloBaTeNIbHO, M YCMOTPEHHE I10
BOIIPOCY, COCTaBJAIOIIEeMY CyTb 3Toi ctaazuu. Ho,
KaK IIPaBUJIO, pelleHNs IPaBOIIPUMeHHUTes Ha
OTZIe/IbHBIX CTAZIMAX [IPABONPUMEHNUTEIbHOTO IIPO-
I[ecca He MUMelOT CAMOCTOATE/NbHOTO 3HaUYeHUA U
JIVIIIeHBl BHEITHEeTO BhIpakeHUs. Takye 3JIeMeHTH
YCMOTPEHUS B COBOKYITHOCTH 006pa3yIoT MeXaHU3M
dbopMUpOBaHUS 1[eTHHOTO IPABOIIPUMEHUTETHEHOTO
YCMOTpEHUSA, KOTOPBIH NPECTABIAET COOOM «Kalb-
Ky» IPaBOIPUMEHUTENIBHOI'O TIpOoIiecca.

PaccMoTpuM mozipobHee, KaKue 37IeMEHTHI BXOJAT
B CTPYKTYpYy MexaHu3Ma GOpMUPOBaHUA IPaBOIPU-
MEeHUTEBbHOT'O YCMOTPEeHUS ¥ KaK OHU BO3ZI€HCTBYIOT
Ha UTOTOBOE IIPaBOIIPUMEHNTENTbHOE YCMOTPEHHE.

Ilepebim asieMeHMoM MeXaHU3Ma ABJIAETCA YCMO-
TpeHHe IPaBONPUMEHUTEIS IPU YCTAaHOBIEHUU
baKTHYECKUX 0OCTOATENBCTB. XapaKTepHbIE YEePThHI
IlepBO¥ CTaINM NTPABOIIPUMEHUTENIBHOI'O IIpoliecca
[IpeZIoTIpeesAloT HaIN4IKe B Hell yCMOTpeHUs COOT-
BETCTBYIOIETO CyObeKTa. B yacTHOCTH, aGCOMOTHO
CIIpaBe/INBO OTMeYaeTcs, YTO IPABOIPUMEHUTENb
IIpex/ie BCero Z0/DKeH OINpeZie/InTh KpyT 06cTos-

TEJIbCTB, KOTOPBIE OYAYT COCTaBAATh GaKTUIECKYTO
OCHOBY Jena’. B mporiecce pelieHus JaHHOU 3a/a-
YU OH 06s1aZIaeT MUPOKOH CBOOOIOM yCMOTpeHMs,
06yC/IOBIEHHON Pa3HOBUAHOCTHIO OOCTOSATENHCTB,
KOTOpBIe OYAyT BKIIOUEHHI B GaKTUIECKYIO OCHO-
BYy. B paMkax JaHHOTO 3/IeMeHTa MOXXHO T'OBOPUTH
06 yCMOTpEeHUY TIPU OTIpeJieJIeHUH Kpyra 06CcTos-
TeJNbCTB, OAJIEeXKALIUX YCTAHOBIEHUIO (OKa3bIBa-
HUIO0), TIPU COOMPAHUY ZI0OKa3aTeabCTB (PO3bICKE,
¢dbuKcanum), uX MPOBEPKE U OILIEHKE.

JlesITETbHOCTD IO YCTAHOBIEHUIO GAKTUIECKUX
06CTOATENHCTB TIPU pa3pelieHnu Jboro Jena mo
CBOEM CyTH aHaAJIOTUYHA IIPOlieccy AOKa3hIBaHUA B
YTOJIOBHOM CYZOTIPOU3BO/CTBE (@ TaK:Ke B MHBIX BU-
Jlax CyZIOTIPOU3BOACTBA), U3YYEHUIO KOTOPOTO MTOCBSI-
1eHa Teopus oKa3aTeabCTB. [109TOMY AeTanbHBIHN
aHaINU3 peajn3yeMbIX IIPAaBOIIPUMEHUTENIEM B PaM-
Kax JaHHOU ZIeTeIbHOCTU 3JIEMEHTOB YCMOTPEeHUH
11eJleco06pa3Ho MPOBOJUTH B paMKaX OTAeTbHOTO
WCCIe0OBaHUA.

Bmopbim aniemeHmom MexaHusma GpopmMupoBa-
HUA IPaBOIPUMEHUTENIBHOI'O YCMOTPEHUA ABIAET-
Cs1 YCMOTPEHHUE TIPU I0PUAUYECKON KBaTuduKaum
Ziesia — BBIOOD MTPaBOTIPUMEHUTENEM TTOAXOAAIIEH
MIPaBOBOM HOPMBI (COBOKYITHOCTH HOPM), ITOZJIeXKa-
el MpUMeHeHUIO JJIA pa3pellieHus Jea.

FOpuanyeckas kBaaudUKaIys — OfiHa U3 OCHOB-
HBIX KaTeropuii mpasa. Kak cripaBeAinBo yKa3blBa-
eT B. H. Kyzpasues, ee IniaBHOe Ha3Ha4YeHUEe — B
ompezieIeHUM TMoJJiexaleil IpuMeHeHUI0 HOPMBbI
HpaBa3 . Ho B popMymrpoBKe MTOHATHSA TPaBOBOM KBa-
JUUKAIUY MHEHUS YIEHBIX PACXOAATCS.

Bo-TmiepBhIX, IopuAndecKas KBaaudukauus pac-
CMaTpUBAETCA B IBYX 3HAYEHUAX:

a) Kak BUJ JleATeIbHOCTH, HallpaBleHHON Ha olipeie-

JieHVe HOPMEI 1TpaBa, mozjiexaniell npruMeHeHUIo;
6) KaK pe3yJbTaT TaKOH ZeITeTbHOCTH, Hallle/-

MY OTpakeHue B IPaBOIPHUMEHUTETHPHOM aKTe

(HampuMep, B IPUTOBOPE Cy/a, YCTAHOBUBIIEM

KBaTMUKAITUIO COZETHHOTO TI0 ONpeieIeHHBIM

CTaThAM YTOJIOBHOTO Kozlekca)®.

B manHo# paboTe MBI 6yZieM paccMaTpUBaTh Mpa-
BOBYIO KBAIMPHUKAIIMIO B TIEPBOM 3HAYEHUU — KaK
IOPUANYECKYIO [eATEeNTbHOCTbD.

Bo-BTOpEIX, pa3inyarTca IIOAXOABI U K OIIpe-
ZIeJIEHUIO TIPaBOBOM KBaupUKaIINY KaK BUAA Jles-
TeJIbHOCTH.

OfHU y4yeHble TOHUMAaIOT IPUANIECKYIO KBa-
JUGUKAINIO KaK AeITeNbHOCTD O OlleHKe GaKTOB
C MO3UIUU X 3HAYEHUA OIS HpaBa5 ; Apyrue — Kak

2 CM.: CapgaeBsa O. . YcTaHoBneHWe dakTnyeckux 0bCToATeNbCTB fefia Kak 0CHOBA KBannduKaLmMu i0puaNYeckr 3Ha4nMoro
noeepeHus : aBToped. guc. ... KaHa. topug. Hayk. CapaTos, 2013. C. 15.

3 Cw™.: Kygpsasues B. H. Obwas Teopus kBanudukaumm npectynnenuin. M. : KOpua. nuT., 1972. C. 67—68.

4 CM.: Kyapsisues B. H. TeopeTuyeckue 0CHOBbI KBanubukauum npectynieHunii : astoped. AuC. ... 4-pa lopu. Hayk. M.,

1963. C. 3—4.

5 CMm.: berneauk Y. B. Mpasosas kBanudukaLuusa B CTPyKType NpaBonpuMeHUTenbHoro npouecca // MpobneMsl coynannctu-
4eCcKOoW 3aKOHHOCTM : Hay4H. Tp. Bbin. 15. Xapbkos, 1985. C. 141—143 ; Jlazapes B. B. [lpumeHeHne coBeTCKOro npaga.

KaszaHb : N3a-Bo KazaHckoro yH-Ta, 1972. C. 48.
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BBIOOP TOH IPaBOBOM HOPMBI, KOTOpas MpeAycMa-
TpUBAET AAaHHBIY ciydall (WU noABeJeHue JaHHOTO
ciy4as oz obIree MpaBWIo, YyCTaHOBIEHHOE KOH-
KpeTHOU HOpMoit)®. Takke CylmIecTBYIOT TPaKTOB-
KH, 00beJUHAIOIINE B ceOe Ha3BaHHbIE 2JIEMEHTHI U
IpeIaraonye IOHUMaTh 1107 IPaBoBO KBanudu-
Kauuel 10pugudecKylo OleHKY BceX GaKTHIeCKUX
06CTOATENbCTB /leN1a, JAaHHYIO ITyTeM OTHECEHHS TO-
ro CiIy4as K ONpeieIeHHbIM HOpMaM paBa’.

FOpuanyeckas KkBaauprKamusa MOXKeT TPaKTO-
BaTbCA KaK JeATeIbHOCTD 110 OTBICKAaHUIO TOKJeCTBa
MeXJy TpuU3HaKaMi KOHKPETHOI'O leTHUA U IIpU-
3HaKaMU [IpaBOBOU HOPMEI, cofieprkalllell MoZiesIb
MPaBOBOTO TIOBeIEHUs’,

[Tpeanararorcsa TakXke ollpesesieHUsA IpaBOBOU
kBanuQUKaIWH, 110 CyTH, MHTETPUPYIOIIYe BCe Iepe-
yucnenHsle. HanmpuMmep, A. B. HedernypHOB BlesseT
B Ka4yecTBe [IPU3HAKOB I0PUANYECKON KBaTupUKa-
LIMH: IPABOBYIO OLIEHKY YCTAHOBJIEHHBIX QaKTU4e-
CKHX 0OCTOATENBCTB; BLIOOP HOPMBI IIPaBa, OJJIeKa-
el IpUMeHeHHIO0; OlIpe/ie/IeHNe TOXeCTBa MeXAy
BBIOpaHHOI IIPaBOBOM HOPMOU U GaKTHYECKUM Jie-
aureM’. [Tosaraem, 4To 3Ta TOUKa 3pPEHUS ABJISIETCA
HauboJsiee BEpHOIA, OTpaXkaroleil Bce aclieKThHI Tpa-
BOBOY KBaTUPHUKALIVH.

B-TpeTbux, pacxogATca IO3UIUU IIPaBOBEZOB B
OTHOIIIEHNU CyOBEKTOB, OCYLIECTBIAIONIUX IIPABO-
KBaJIMUKAIIMOHHYIO IeATeIbHOCTh: MOTYT JIH IIPO-
BOZUTH IOPUANYECKYIO KBaINUKAIMIO NHbIE JIUIIA,
IIOMHMMO YIIOJTHOMOYeHHBIX ITpaBolpuMeHuTeneil. He
BZlaBasACh B CyIIeCTBO JAHHOTO CIIOpa, OTMETHUM, 4TO
MBI He OTPUIIaeM CyIleCTBOBaHUe HapsAAy ¢ odULIU-
aspHOM KBanmpUKanyrel Takux ee BUZOB, KaK J0K-
TpUHaJbHasA, TpodeccroHanbHas u o6beHHast ™.
OfHako B paMKax JJaHHOTO MCC/IeJOBAaHUA MBI pac-
CMAaTpHUBaeM IOPUANYECKYIO KBATMPHUKAIUIO KaK CTa-
ZVIO IPaBOIIPUMEHUTEIBHOr0 IIpoliecca, a IOTOMY
oz, kBanuduKaiyel nogpasyMeBaeM JeATeTbHOCTb
IpaBOIIPUMEHUTEIA.

B xozne aHanM3a acneKkToOB, COCTABIAIOIINX Aed-
TEJILHOCTB 110 I0PUANYECKOH KBanmndUKaIym, ooHa-
py>XUBaeTcsd, 4YTO Ha JaHHOU CTafUU IIpaBolIpruMe-
HUTEJBHOTO IIpoliecca TOKe CyIIeCTBYeT 3JIeMEeHT
OIIeHKH, KaK ¥ Ha CTaIUM yCTAaHOBIEeHUA dpaKTHde-
CKUX 06cTOATENHCTB. OHAKO KPUTEPUU OI[EHKU B
3TOM ciy4ae OyAyT pas3andaThCs.

B mporiecce ycTaHOBIEHUA GAaKTHIECKUX 0OCTO-
ATENBCTB IIPOU3BOAUTCS OLIEHKa COOpPaHHBIX MaTe-
pHaJIOB II0 HAJIMYUIO Y HUX CBOMCTB JOKA3aTeJbCTB,
a TakKe II0 3HAYEHHIO STUX JOKa3aTeNbCTB JJIA IT0JI-
HOT'O yCTaHOBJIEHU GaKTUIECKOH OCHOBHI Zena. To
€CThb PAaBOIIPYMEHUTEJIb OLIeHUBAeT, ZOKa3aHo JIH,
YTO MMEJIO MECTO KaKOe-TNOO0 COOBITHE YUIH IeTHUA,
06CTOATENbCTBA, IPY KOTOPHIX IIPOU3OIILIO COOBITHE
60 esHUsA, CyO'beKT, COBEPIIUBIINI OIlpe/iesIeH-
HOe JIesHUe, U ApyTue pakTUdecKue 0OCTOSTENbCTBA,
yCTaHOBJIEHHE KOTOPBIX IPU3HAHO HEOOXOAUMBIM
JUI TIPaBIJIBHOTO pa3pelieHus fejia. Takyio OleHKY
MOYKHO Ha3BaTh «(AKTUIECKOU», XOTS JJIs1 OTAEIb-
HBIX Pa3HOBHUJHOCTEN IIPaBONIPUMEHUTENTbHON Jle-
ATEIBHOCTU (CYyZAONPOU3BO/CTB) CBOMCTBA J0OKa3a-
TebCTB 3aKpeIUIeHbl 3aKOHOATENbHO.

Ha cragyuu npaBoBo¥ KBaMUKALIUN OLIEHKe
[IpaBOIIPUMEHUTEIIA IOAJIeXKAT yKe He J0OKa3aTelb-
CTBa, a yCTAHOBJIEHHNE C UX IIOMOIIbI0 QpaKThde-
CKHX 06CTOATENbCTB. OLleHKa MPOU3BOAUTCS C LIETBIO
IIPOSICHUTB, KAKOe 3HaUYeHNe IIpaBo Mpu/aeT ycTa-
HOBJIEHHBIM paKTHUYeCKUM 0OCTOSITENbCTBAM, YTO
npujaeT el «IopuAndecKuii» xapakrep. OnpeennTb
3HadeHUe, IPUAaBaeMoe IIPaBOM OIpeZeIeHHBIM
baKTHIeCKUM 0OCTOSTETHCTBAM WM MX COBOKYITHO-
CTH, MOXXHO, PacCMaTpHBasi JAHHbIE 0OCTOSATETbCTBA
yepes NpU3My I0pundeckux GpakToB (COCTaBOB).

IOpugrnyeckumu pakTamMu ABIAIOTCSA peaslbHble
SIBJIEHUSA JeHCTBUTENbHOCTY (COOBITHSA, NeHCTBUA),
C KOTOPBIMU HOPMEI IIpaBa CBA3BIBAIOT HACTYILIE-
HHe [IPaBOBHIX NoceAcTBUl. He cnenndnyeckue
KayecTBa GaKTUYECKUX OOCTOATENbCTB IIPUAAIOT
VM 3Ha4YeHUe IopUANYecKuX GpaKToB, a UX BKIOYe-
HHe B IIPaBOBYIO MaTePHIO B IIpoliecce IPaBOBOIO
perynupoBanus''. OZHON U3 OCHOBHBIX QpYHKIUIA
IopuAnYecKux GaxkToB ABIsgeTcs GYHKIMA IPAaBOBOU
kBamuukanyu ',

[l BBIZIeSIeHNs M3 COBOKYITHOCTH YCTAHOBJIEH-
HBIX pAKTUUECKUX 0OCTOATENBCTB TEX, KOTOPBIE BBI-
CTYHAIOT I0PUANYECKUMH paKTaMu Win 00pa3yroT
IOpUAUYecKre COCTaBEl, IPaBOIPUMEHUTENb JIOKeH
obs1aZjaTh OCHOBATEJbHBIMU IIPABOBBIMU 3HAHUSA-
MU, TI03BOJIAIOIIMMY IIPABIIBHO KBATUPUIIIPOBATh
npousouregmiee. Tak, HanpuMmep, GakT IpUINHe-
HUSA JPYTrOMY JIMILy CMEPTU B COYETaHUU C APYTUMU
I0pUANYIecKUMU GaKTaMHu MOXKET 0Opa30BbIBATh pas-

¢ CM.: Kyapsisues B. H. 0buias Teopus kBanubukaumm npectynneHuin. 2-e usg., nepepab. v gon. M. : FOpucts, 2004. C. 4.
7 CM.: Anekcees C. C. 06was Teopus npasa. M. : Opug. nut,, 1982. T. 2. C. 340.
8 Cwm.: babaii A. H. Opugmueckas kBanudmkaLms NpaBoBOro NoBefeHUs IMYHOCTY : aBToped. AWC. ... KAHA. IOPUL. HaYK.

M., 1985. C. 10.

? CM.: HewenypHos A. B. MoHaTve opuaudeckoi keanmoukaumu // Bonpocsl Teopumn rocyaapcrea v npasa : JINuHoCTb,
npaso, MpaBoBas cucTema : MexBy3. Hay4yH. cb. Bein. 8. CapaTtos : M3a-Bo CapaTtoBckoro yHuBepcuteta, 1988. C. 167.
10 CMm.: Yssanesa E. B. CybbekTbl topuanyeckoit ksanudukauum // Bonpocsl Teopmm rocygapcrsa v npasa : JInuHocTs, npaso,

npasoBas cuctema. C. 168—171.

"' CM.: Cuniokos B. H. ®yHkuum opugudeckunx ¢paktos // Bonpockl Teopum rocygapctsa v npasa : JIYHOCTb, Npaso, npa-

BoBad cucTtemMa. C. 142.
12 CM.: CuHrwokoB B. H. Ykas. cou. C. 148.
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JINYHBIE COCTABhI IPECTYTIEHUH, IPEAYCMOTPEHHBIX
YrosoBHBIM KogiekcoM PO": y6uiicTBO, B TOM YrCiIe
MIPU OTATYAIOMNX 06cTOATENbCTBAX (CT. 105); «TIpu-
BUJIETMpOBaHHbIe» youiicTBa (cT. 106, 107, 108);
[IpUYMHEHNe CMEPTU IT0 HEOCTOPOXKHOCTH (CT. 109);
YMBIIIUIEHHOE TPUYHHEHNE TSKKOTO Bpe/ia 3710P0-
BBIO, TIOBJIEKIIIEE TT0 HEOCTOPOXKHOCTU CMEPTH TI0-
Tepnesmiero (4. 4 c¢t. 111) u t.4. (Hanpumep, 4. 2
cT. 124).

B KavecTBe OCHOBHBIX IIPE/IENIOB, OTPAHUYNBA-
IOIIUX YCMOTPEHUE MTPAaBOTIPUMEHUTENS B 3TOM
KOMTIOHEHTe, MOYKHO Ha3BaTh COOJIO/IeHE TIPaBUJI
MIPaBOTBOPYECKOH EATETLHOCTH U €€ COBEPIIIEH-
CTBOBaHUE, a TAKXKE TOJIKOBaHUE (B OCHOBHOM OdU-
IIMaTbHOE U HOPMATUBHOE) COOTBETCTBYIOIUX HOPM
MpaBa, aKIeHTUPYIolllee BHUMaHeE MPaBOIIPUMEHU-
Tesiel Ha 06CTOATEThCTBAX, BIUSIONINX Ha TPaBUJIb-
HYI0 KBIMUKAITUIO U TTO/JIEXKAIIUX BHIICHEHUTO
MIpY TPUMEHEHUY KOHKPETHBIX HOPM.

Berez 3a 10puAMIecKoli oleHKON GaKTUIeCKUX
06CTOATENBCTB UET BEIOOP HOPMBI TTpaBa, mozJie-
JKalel MpUMEHEHUIO, U COOTHECEHUE TEKCTYaTbHO
3apUKCUPOBAHHOI B 3TOM HOpMe MOJZiesiu ¢ 06CTO-
SATEJLCTBAMU PeaTbHOMN AeCTBUTENbHOCTH. [1pu
3TOM YCTAHOBJIEHHEIE B XO/I€ OLIEHKU PpaKTUIECKUX
06CTOATENBCTB 0puAndeckre GakThl (COCTaBhI)
UTPAIOT OTIPEEAIONIYIO POJIb B MPOIIECCE TAKOTO
cooTHeceHwus. Tak, HapuMep, oGHapyXeHue Ha TPy-
e 6OJTBIIIOTO KOMMYECTBA TIOBPEXAEHUIN MOYXET SIB-
JIATHCS IOPUANIECKUM GAKTOM (€C/IH TOBPEXKAEHUS
XapaKTepU3syIoT crocob youiicTBa), BIUAIONIUM Ha
kBamudukaiuio (1. «i» 4. 2 c¢T. 105 YK PO — y6uii-
CTBO C 0c000# )KECTOKOCTbHIO), & MOXKET TAKOBBIM He
OBITH (TIyMJIEHUE Hal TPYIIOM caMo Tio cebe He pac-
LIEHUBAETCA B KAUeCTBE CBUZIETETHCTBA COBEPIIEHUS
y6uiicTBa ¢ 0CO60I KECTOKOCThIO' ).

TakuM 06pa3oM, yCMOTpeHME TIPABOIIPUMEHUTENS
B IIPOIIeCCe MPAaBOBOM KBaMPUKAIIY 3aKTFOUYAETCS B
IOPUANYECKOH OIIEHKE YCTAaHOBJIEHHBIX GaKTUIECKUX
06CTOATENBCTB /IeNia, BEI6OPe Ha OCHOBE 3TOH OleHKU
HOPMBI TIpaBa (MM X COBOKYITHOCTH) U YCTAHOBJIE-
HUU TOXZIECTBA MEXy HOPMATHUBHO 3aKpeIIEHHON
MOZIeNbI0 Fopunyeckoro ¢pakTa (cocTaBa) U peaib-
HBIMU 006CTOATENbCTBAMHU.

Tpemuil anemeHm MexaHU3Ma GOPMHUPOBAHUA
YCMOTPEHUS TPAaBOIPUMEHUTENS — YCMOTPEHUE TIPU
MIPOBEPKeE U TOJIKOBaHUY BHIOpAaHHO MPaBOBOM HOP-
MBI (MJIF UX COBOKYITHOCTH). JIUCKPEIUS PABOTIPU-
MEHUTEJIS, BBICTYIIAIOIIETO B POJI UHTEPIIPEeTAaTOpa
(TonKOBaHMe-ysICHEHHE), B BLIOOPE CIIOCOOOB U 00be-
Ma TOJIKOBAHUS ABJISIETCSA 0053aTENbHBIM 3IEMEHTOM

MexaHM3Ma GOPMUPOBAHUA IPAaBOIPUMEHUTEIBHO-

r'0 YCMOTPEHUA.

[IpoBepKa MpaBOBOH HOPMBI, ITOZ0OPaHHOM 1
[IPUMEHEeHHsI, OCYIIeCTBIIAETCA Ha IIpeAMeET ee I0pU-
JITYeCKOH CHUIBL, a TaKXKe IeHCTBUSA BO BpeMeHH, IIPo-
CTPaHCTBe U 110 KPyTy JIHIL. TpH MOC/IeJHUX /IeEMEeHTa
MOT'YT IOTPeOOBATh ZOMOIHUTENTHHOI'O TOJIKOBAHUSA
coueTaHUM HOPMBI, IToZJIeXKalle MpUMeHeHHUIO, C
[IPaBOBBIMHU IIPEeAIMCAHUAMHY, YCTaHABINBAIOIMMU
ee leficTBre BO BpEMEeHH, IIPOCTPAHCTBE U 110 KPy-
ry nu1. KpoMe Toro, B Xo/ie TPOBEPKU MOTYT OBITH
BBIIBJIEHBI U HBIE 00CTOATENbCTBA, CBA3aHHBIE C
0COOEHHOCTAMY IPUMeHEHNS BHIOpaHHONH HOPMBI U
TpeOyIomre JOMOTHUTETPHOTO BHUMAHUA TP TOJI-
KOBaHUU (HalIn4ue KOHKYPEHLINH C APYTUMH HOP-
MaM¥ IIpaBa, CyIleCTBOBaHWE KOJUIU3UMA, TPOOEIoB
uzap.).

dopmasnbHas mpoBepka (6e3 TONMKOBaHUS) I0PH-
J9eCKOM CHJIBI HOPMEI IIPaBa, MoAJIeKallei nprumMe-
HEHUIO, MOYKET CBOAUTHCS K BBISICHEHUIO CIIEZYIOINX
OCHOBHBIX OOCTOSITETbCTB:

1) ompezeneHue UCTOYHUKA, COZep:Kalllero paBo-
BYIO HOpMY, ITOZJIeXalyio npuMeHeHuto. [Tpaso-
IIPUMEHUTENb JOJIKEH BEIICHUTD, I/Ie COAePIKUT-
cs ToZIeranias IprMeHeHHIo HopMa (B 3aKOHe,
[I0I3aKOHHOM HOPMAaTHUBHOM IIPAaBOBOM aKTe)
VI TIPYMeHeHHUIO TI0ZIeXKaT HOPMEI, 3aKpeIlIeH-
Hble B ICTOYHUKAX Pa3HOI'0 YPOBHS;

2) ycTaHOBJIeHUe I0PUANYECKON CUIBI TTOAIeXKaIei
IIpPIMEHEeHUI0 HOPMBI IIPaBa UCXOZs U3 MeCTa Co-
JiepKalliero ee ICTOYHUKA B N€PAPXUY HOPMAaTHB-
HBIX [IPABOBBIX aKTOB;

3) cobmronenue TpeboBanwmii 4. 3 cT. 15 KoHCTHTY-
nuu PO, npeaycmaTpuBaronieii ob6s3aTeabHOe
oIy 6IMKOBaHMe 3aKOHOB M MHBIX HOPMATHUBHBIX
IIPaBOBHIX AKTOB, 3aTParuBaloONINX IIpaBa, CBO-
60761 1 005I3aHHOCTH YeJIOBeKA U IPaXKJaHMHA.
KoHCTUTYIIMOHHEBIE TTOJIOKEHUS KOHKPETU3UPY-
IOTCSA B CIIEI[MATbHOM 3aKOHe, yCTaHABINBAIOIEM
NOPsZI0K 0PUIINATBHOTO OITy OIMKOBAHUA OCHOB-
HBIX HOPMAaTUBHBIX IPABOBHIX aKTOB Poccuu™.
B HeM omnpezensroTcss HCTOYHUKH OPUIINATbHOTO
oIy 6JIMKOBAHUA OCHOBHBIX BUZIOB HOPMATHUBHBIX
IIPaBOBBIX aKTOB, & TAK)XXE CPOK BCTYIUIEHUS B
cwty GesepasbHBIX KOHCTUTYLIMOHHBIX 3aKOHOB,
dbenepasbHBIX 3aKOHOB U aKTOB manat Pegepab-
Horo Cobpanus — 1o uctedennu 10 AHewH co AHS
VX OQUIMAIBHOTO OIyOIMKOBAHMSA, €CTM Ha3BaH-
HBIMH aKTaMH He oIlpeZieieH ApYyroi NopsA/oK;

4) BbISICHEHUe, He OTMeHeHa JIM MoAJjIeKalas npuy-
MeHEeHHUIO IPaBoBas HopMa.

'3 YronosHbiit kogekc PO ot 13 nioHa 1996 r. N2 63-03 (pen. ot 27 oktabpsa 2020 r.) // C3 P®. 1996. N2 25. CT. 2954 ; Poc-

cuickas raseta. 2020. 29 okTsabps.

" TocTtaHoBnexue MneHyma BepxosHoro Cyga PO o1 27 aHBapsa 1999 r. N2 1 «0 cynebHoit npakTuke no fenam ob ybuiictee
(cTatbst 105 YK PD)» (peq. ot 3 mapTa 2015 r.). MyHkT 8 // Blonnetenb BepxosHoro Cyna P®. 1999. N¢ 3 ; 2015. N 5.

5 ®epepanbHblil 3aKoH OT 14 nioHs 1994 . N2 5-O3 «0 nopsagke onybnvkoBaHWs v BCTynneHus B cuny denepanbHbiX
KOHCTUTYLMOHHbIX 3aKOHOB, defepaibHbIX 3aKoHoB, akToB nanat PegepansHoro Cobpanusas» (pea. ot 1 Mas 2019 r.) //

C3 P®. 1994. N2 8. C1. 801 ; 2019. N2 18. Cr. 2207.
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MexaHu3M GopMUpOBaHUS NPaBONPUMEHHTENHOTO YCMOTPEHMUS

Cpezu paKTOPOB, BIUAIOMINX HAa KAYeCTBO U CKO-
POCTBb IPOBeZleHUs IIPaBOIpPUMeHUTeIeEM COOTBET-
CTBYIOILeY IIPOBEPKY, MOKHO BBIIE/IUTH /IBE IIPOTH-
BOpEYMBBIE TEHAEHIINU.

[lepBasg — HeraTuBHas#d, 3aTpyJHAIONIas OCy-
mecTBIeHre nTpoBepku. OHa cBA3aHa ¢ U3MeHeHUs-
MU CHCTEMBI 3aKOHOZATENbCTBA, 00yCIOBIEeHHBIMU
CTPEMUTEIHbHO Pa3BUBAIOIIMMICH COLTMATbHBIMU,
3KOHOMUYECKUMH, leMorpadpuiecCKUMU U MHBIMU
He IIPaBOBBIMH IIPOLiECCAMU, IIPOUCXOJAIINMHU B
obmectBe. Hepeko M3MeHEHUS CUCTEMBI 3aKOHO-
JlaTelbCTBa HOCAT OTpULlaTeNIbHBIN XapaKkTep. OTO
MPOSIBIAETCA B XAaOTUYHOCTHU M 6ECCUCTEMHOCTH
MPUHATHS HOPMATUBHBIX TTPABOBBIX aKTOB, CHIKE-
HUM UX Ka4eCcTBa, BBI3BAHHOM HeZ0CTaTKaMU I0pU-
JIVKO-TEXHUYECKOTO XapaKTepa, MpoOeTbHOCTHIO
IIPaBOBOTO PETYINPOBAHUA OAHUX cdhep U AyOIn-
pOBaHHEM ITPaBOBOTO MaTepuaa B IPyTHUX ® U T..
B TakuxX yCIIOBHUAX IPABONPHUMEHUTENIO 3HAYUTENTBHO
CJIOKHee NIPOBepATh, He OTMeHeHa JIU Ta WIN UHasd
HOpMa, COOTHOCUTD IOpHUAUYECKYIO CHITY TPaBOBBIX
HODM, COZEPKAIINXCA B Pa3HBIX NCTOYHUKAX, HO pe-
TYIUPYIOLINX OfHY cdepy, CIeAUTh 32 U3MEHEHUAMU
JeHCTBYIOIIEro 3aKOHO/aTeNbCTBA.

Bropas TeHzAeHIINs ABJsAETCA IO3UTUBHOM, YIIPO-
Iarollel BeIACHEeHNe ITpaBOIIpUMeHUTeIeM Ha3BaH-
HBIX 06cTOsTENBCTB. OHA CBA3aHa C COBEPUIEHCTBO-
BaHUEM TEXHUYECKUX CPECTB U MHGOPMAIMOHHBIX
CHCTEM, UCIIOJIb3yEeMBIX IIPY paboTe C HOPMATUBHBI-
MU IMPABOBLIMU aKTaMH.

[TpoBepyB yKa3aHHbIE aCIIeKTHl, OTHOCAIINECT K
noZieXxalieii IpuMeHeHHI0 HopMe IIpaBa, IpaBo-
IIpUMEHUTEeJIb OCYI[eCTBIAET ee MHTepIIpeTaluio, a
rocse yACHeHUA CMbIC/Ia IPaBOBOIO MIpeIUCcaHUuA
TIepexoAuT K caeAylolleli cTaZfuu IpaBoOIIpUMeHN-
TeJIbHOT'O IIpoliecca.

VI3yuyrB Ha3BaHHbIE 2IeMeHTHI MexaHu3Ma Gpop-
MUPOBaHUA YCMOTPEHUs NIpaBOIpPUMEHUTEN,
MOXKHO BBIZIETUTh XapaKTePHYIO0 UMEHHO JJI 3TUX
9JIeMEeHTOB YepTy. DJIeMeHTHl YCMOTPEeHHUA, peain-
3yeMble IPaBOIPUMEHHUTENIEM B CTAZUAX YCTAHOB-
sneHus GaKTUIECKUX 0OCTOSTENbCTB Zlefia, I0pUAU-
YeCcKOU KBaqnpuKauuy, IPOBePKU U TOTKOBAHUA
BBIOpaHHOY HOPMBI, OTHOCATCS IIPeXK/ie BCETO K KOM-
MIeTeHIIMOHHOMY BUJY yCMOTpeHusA. be3ycioBHO,
OTZesIbHbIe IeICTBHSA, OCYLIECTBIIAeMbIe IPABOIIPU-
MeHHTeJIEM Ha JaHHBIX CTafUAX, MOTYT OBITh TIPIMO
yperyJaupoBaHbl OTZAeIbHBIMY IPABOBEIMU HOPMaMH
(oTpaxaTb KOHKPETHO-HOPMAaTHUBHOE YCMOTpeHNE)
WY IPAaBOBBIMY MHCTUTYTaMU, HO OCHOBHOM 00'beM
yCcMOTpeHws 6a3upyeTcs Ha Bceil COBOKYITHOCTH IIpa-

BOBBIX HOPM, YCTaHABJIMBAIOIINX ITPABOBOM CTATYC,
KOMIIETEHITNIO U MIOJTHOMOYUS COOTBETCTBYIOIIETO
opraHa, OpraHu3aIuy WIN JOKHOCTHOTO JINIIA, a
TaK)Ke HOPM, PETVIAMEHTUPYIOIIUX OIpeeIeHHbIE
BU/IbI IPAaBOTIPUMEHUTENBHOU eATeTbHOCTH (Ha-
npumep, obIye orpaHUYeHusA, KOTOPhIe yCTaHaB-
JIMBaeT 3aKOH'’ B OTHOLIEHUY TOCYapPCTBEHHOIO
KOHTPOJIA U HaZA30pa).

Cy1ecTBOBaHUE TIEPEYNCTIEHHBIX 2JIEMEHTOB Me-
xaHu3Ma GOPMUPOBAHUA YCMOTPEHUS IIPABOTIPUME-
HUTEJST 06YCIOBIEHO CaMOH CYThIO MPaBOIIPUMEHU-
TeJTbHOU /IEATETbHOCTH, €€ BIACTHBIM XapaKTEPOM U
OTJIMYMEM OT UHBIX GOPM peann3aluy Ipasa.

Yemaeepmblil aieMeHm MexXaHu3Ma GopMUPOBa-
HUS YCMOTPEHUS TPaBONPUMEHUTENT — BBIOOD Ba-
pUaHTAa pEIIeHus /lejia ¥ BIHECEHUE TPaBONPUMEHM-
TEJLHOTO aKTa. Ha JaHHO CTaZiK TPaBOTIPUMEHU-
TEJIbHOTO TIPOIECCA YCMOTPEHNE COOTBETCTBYIOIIETO
CcyObeKTa OTHOCUTCA K KOHKPETHO-HOPMAaTUBHOMY
BU/Iy U IpeZICTaBIsieT co60 BHIOOP BapraHTa pelire-
HUA fleJla U3 TPeyCMOTPEHHBIX TIPAaBOBOM HOPMOH
(rpymmoii B3aUMOCBA3aHHBIX HOPM), TToAJIexKanei
MIPUMEHEHUI0, U 0QOPMJIEHUE PEIIEHUS B TIPABO-
MIPUMEHUTETBHOM aKTe. DTO MPeATIoNaraeT Halu-
yre HanboJiee CTPOTUX TPEZEOB /1T HA3BAaHHOTO
3JIeMeHTa MexaHu3Ma GOPMUPOBAHUSA YCMOTPEHUA.
[TpaKTUYeCKU BO3MOXKHBI CJIydau, KOrza y MpaBo-
MpUMeEHUTENS He 6y/ZieT BO3MOXKHOCTH BEIOGOpa Ba-
PUAHTOB peIeHU Jiesia, MTOCKOIbKY MoAJIeKanast
MIpUMEeHEHUIO NTpaBOBas HOPMa, Olpe/ieJiIeHHas Ha
cTaZuu KBaaupuUKaIuu, COAEPKUT be3anbTepHa-
TUBHOE TIpeAnucanue (HampuMep, TOYHO OIpe/e-
JIEHHBIM BUZ U pa3Mep HaKa3aHUA 3a COBEPIIEHHOE
IIpaBOHapylleHue).

Vicknio4yeHUEM, PACIIUPAIOIIUM TPaHUIIBI
YCMOTPEHUS Ha CTAZIUU PENIeHU Jeia, ABIIeTCA
MpUMeHeHre aHaJIoruy mpasa. Cama Heo6X0AUMOCTb
WUCIIOTb30BAaHUS aHAJIOTUY 3aKOHA WIN aHaJIOTUU
MpaBa yCTaHABJIWBAETCSA MPABOTIPUMEHUTENIEM TIPU
KBaIMPUKAIUY ZIeJIa, KOTZa CTAHOBUTCSA OYEBU/I-
HBIM, YTO ITPABOBBIX HOPM, PETYIUPYIOMINX JaHHYIO
CUTYaIIUIO, HET. B crydae UCIob30BaHUA aHAIOTUY
3aKOHA B MMpoliecce KBATUGUKAIUY OTIPEENTIOTC
MIpaBOBBIE HOPMBI, PETVIAMEHTHUPYIOIIUE CXOAHBIE
o0bI1lecTBeHHbIE OTHOIIEHUS, U Y’K€ OHU CTAaHOBATCSA
MIPaBOBOI OCHOBOU YCMOTPEHUSA TIPU PENIEHUH Jie1a.

A BOT IPY UCITOJIb30BAHUY AHAJIOTUH TTPABa KOH-
KPETHBIE HOPMBI 3aKOHA He ompezessatoTes. Ecu 06-
PaTUTHCA K IPAKAAHCKOMY 3aKOHOAATETBCTBY, TO 1. 2
cT. 6 TK P®'® ykaswiBaeT, 4To IpaBa ¥ 00A3aHHOCTH
CTOPOH (a B UX YCTAaHOBJIEHUU MOXXET U 3aKJII0YATh-

16 CMm.: UImurke A. []. Cuctema npaBa 1 cucTema 3akoHogatesnbcTea Poccuu: Bonpock Mmetogonoruu / nog pea. U. H. Ce-
HsknHa. CapaTtoB : CapaToBckas rocynapcTBeHHas opuanyeckas akagemus, 2013. C. 8.

7 ®epepanbHblii 3aKoH 0T 26 fekabps 2008 r. N2 294-D3 «0 3awmTe Npas oPUANYECKUX UL, U UHOUBUAYANbHbIX Npef-
NpUHUMaTENEeN NPW OCYLLLECTBIIEHUN rOCYAapCTBEHHOrO KOHTpons (Hag3opa) v MyHUUMNansHoro KoHTpona» (peq. ot
13 utons 2020 r.) // C3 P®. 2008. N2 52 (u. I). Ct. 6249 ; 2020. N® 29. Cr. 4504.

'8 MpaxpaHckuit kogeke P® (vacTtb nepsas) o1 30 Hoabps 1994 1. N2 51-03 (peq. ot 31 uiona 2020 r.) // C3 P®. 1994. N 32.

Ct. 3301 ; 2020. N° 31 (. I). Ct. 5010.
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¢ KOHKpeTHOe I0pugudecKoe eio) OllpeJealoTCa
WCXOZIA U3 OOIIMX Havasl ¥ CMBIC/IA TPXKIAHCKOTO 3a-
KOHOZ[aTeTbCTBA U Tpe6OBaHU 06POCOBECTHOCTH,
PasyMHOCTH U clipaBeAMUBOCTH. COOTBETCTBEHHO, B
OCHOBY pellleHuA fefa 6yyT I0M0XeHbI He KOHKPeT-
HbIe IIPAaBOBBIe HOPMEL, COZiepKallliie pery/siTHBHEIE
WIN OXpaHUTeIbHBIE [TPeJINCaHNsA, a OLleHOYHBIE
HPaBCTBEHHBIE KATETOPUU — «I0OPOCOBECTHOCTD»,
«Pa3yMHOCTbB», «CIIPAaBEJJINBOCThb» — U UCXOAHBIE
IIpaBOBbIe HOPMBI (HOPMEBI-Ha4yasia, HOPMBI-IIPUH-
IIUIBI). DTO IPeZOoCTaBsAeT IPAaBOIIPUMEHUTEIIO
IIUPOKYIO cBOOOAY GOPMYIMPOBAHMSA U BEIOOPA Ba-
PUAHTOB pelleHus Jea.

3a4acTyio [IPaBOIPUMEHUTENBHYIO JUCKPEIUIo
CyZa WA UHOTO KOMIIETEHTHOTO OpTaHa CBOJAT
JIVIIB K 9TOMY 3JIEMEHTY MeXaHHU3Ma, OTMevast, YTO
yCMOTpeHHE eCTh BLIOOp BapyaHTa pelleHus U3 Iie-
DEUNCIIEHHbIX B 3aKOHE albTepHaTuB". Takoi mozxoz
aKI[eHTHpyeT BHUMaHUe JIUIIb Ha «BepIINHe alicoep-
ra», 3HaYUTEIbHO 00eHAET CoiepXKaHue KaTeroprun
«IIpaBOIPUMEHHUTENbHOE YCMOTPEHME», CHIKAeT
BO3MOKHOCTB €€ HCCIeZIOBAHNUA.

Kpome Toro, oH mopokzaeT BOIIPOC O IPUIHNHAX
pasnnuuA (opoil KapAUHAaIBHOI0) IPaKTUKU IIPU-
MeHEeHUs I0OpUJUYECKUX HOPM, CoZepKaIux 6e3-
aJpTepHATUBHEBIE, YETKO OIpe/ieJIeHHbIe IPABOBBIE
npeanvcanyis. PaspaboTka Teopun MexaHu3Ma $pop-
MHPOBaHMU IIPaBOIIPUMEHUTEIbHOTO YCMOTPEeHUA
[I03BOJIAET YKa3aHHbIe HEJOCTATKU YCTPAHUTb.

ITamulil anemeHm B MexaHu3Me GOPMUPOBAHUA
[IPaBONIPUMEHHUTENIBHOTO YCMOTPEHUA — JUCKPeLUs
B BOIIPOCAX WCIIOJIHEHNs IIPUHATOrO pelleHus. B mpa-
BOIIPMMEHHUTEIbHOM IIpoliecce CTaAus UCIOMHEHNSA
MIPUHATOTO pelleHUsA 3aKII0YaeTcs B peaan3aniuu
Mep, ollpeZie/IeHHBIX [IPaBONPUMEHUTEIbHBIM aKTOM
COIVIACHO IOCyAapCTBEHHO-BIACTHBIM IIPeANHUCAHNAM
npaBoBo# HOpMEL. OZHAKO He Bcerza HOpPMEI Ipa-
Ba WIK IPaBONIPUMEHUTENIbHOE pelleHNe JeTaTbHO
perIaMeHTHUPYIOT IOPAJOK U CIIOCOOBI peaTn3auu
COOTBETCTBYIOIIMX Mep. B Takux cirydasx pelnieHue
Ha3BaHHBIX BOIIPOCOB MOKET SIBIATHCSA YCMOTPEHHEM
[IpaBOIIPUMEHUTEJIA.

Tak, HanIpuMep, 3aKOH> TIpelycMaTpUBaeT BO3-
MO>KHOCTH pa3bsCHEHUA pelneHusa KoHCTUTyIH-
oHHoro Cyza P®, koTopoe faHHBII OpraH MOXeT

ZIaTh [I0CJIe IPUHATHSA COOTBETCTBYIOIIEro cye6Ho-
ro akTa (cT. 83 PesepasbHOr0 KOHCTUTYIIHOHHOTO
3axkoHa «O KoncturyunonHom Cyze Pocculickoit
degepannn»). Peanusaya Ha3BaHHOTO IIOJTHOMO-
Yy He0OX0oZMMa B CUTYyaI[UsX, KOTZIa BO3HUKAET
HeoIIpeZleIeHHOCTb OTHOCUTEIBHO ITOpAJKa U CIIO0-
co60B UCIIOTHEHUS pelleHUsI KOHCTUTYITMOHHOTO
Cyzna PO.

B HEKOTOpBIX CIy4dasax MUCIOJTHEeHHe ITpaBolipuMe-
HUTEJIBHOTO pellleHUs OCyIeCTBIACTCA UHBIM Opra-
HOM U 00pa3yeT OT/e/IbHbIHI IIPaBOIIPUMEHUTETbHBIN
porecc.

[ToaBOAA UTOTH M3YUEHUIO MeXaHU3Ma pOpMHU-
pOBaHUA YCMOTPeHUs IPaBOIPUMEHUTEI, MOXXKHO
cZenaTh pAZ BEIBOAOB:

1. Mexanu3M popMHpPOBAHUSA IIPABOIPUMEHU-
TEeJIbHOTO YCMOTPEHUS BKJIIOYAeT B cebsI IIATh OCHOB-
HBIX 2JIEMEHTOB, COOTBETCTBYIOIINX CTaAUAM IIpa-
BOIPUMEHUTENbHOrO IIpolecca. [Ipu aToM Takue
2JIEMEHTHI He 00J1aZjaloT 1[eJIOCTHBIM, HeIeTMMbIM
xapakTepoM. OHU BKJIIOYAIOT B ce0s «yCMOTPEHHUS-
MHKpPO3JIEMEHTBI», T.€. JUCKPELUIO IIpaBoIIpruMe-
HUTeJIA 110 OTEeIbHBIM BOIIPOCaM, COCTaBIAIONINIM
coZeprKaHue ollpe/le/IeHHOM CTaZAuy IIpaBoIlIpuMe-
HUTEJIbHOTO IIpolecca.

2. DeMeHTHI, 0Opa3ylomye MexaHu3M GOpMU-
pOBaHUA NPaBOIPHUMEHUTEIBHOIO YCMOTPEHUA, He
PaBHO3HAYHEI 110 BIUAHUIO Ha UTOTOBOE YCMOTpeHUe
IO ZIeJIy.

3. DieMeHTH MexaHu3Ma GOPMHUPOBAHUA
yCMOTpeHUs IPaBONPUMEHUTENA 00J1a1al0T pa3HOM
CTeINeHbI0 CBOOO/BI IUCKPELIUH COOTBETCTBYIOIIETO
cyObeKTa.

4. OcCHOBHBIE 3JIeMeHTHI B MexaHu3Me Gpopmu-
poBaHUA IPaBOIPUMEHUTEIbHOTO YCMOTPEHUA
MOTYT OTHOCUTBCA K Pa3HBIM BHUZaM IPaBOBOI'O
YCMOTpEHHUA.

Takum 06pa3oM, MexaHU3M GpOPMUPOBAHHUS TIpa-
BOIIPMMEHUTENIbHOTO YCMOTPEHHA MOXXHO OIIpese-
JIUTB KaK CHCTEMY B3aMMOCBA3aHHBIX YCMOTPEHUM
NIpaBONPUMEHUTeIA, ToCcaeloBaTe/NbHO peannusy-
eMBIX Ha CTaAuAX IIpollecca IpUMeHeHN IIpaBa,
KaXk/loe 13 KOTOPHIX B OllpeZle/IeHHON CTelleHH! Jie-
TEPMUHUPYET BEIOOP UTOTOBOT'O PEIIEeHUs I10 JeTy
U ero HUCIIOJHEeHHUe.
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opment direction of terrorism crime legislation.

In order to cope with the rising trend of terrorism
and the new characteristics, trends and trends of
terrorist activities, international conventions and
western countries are revising their legal provisions
in time to effectively combat and prevent terrorist
crimes. As an integral part of the international
community, China has been facing increasing pressure
of terrorism in recent years. Therefore, it is necessary
to revise the laws and regulations related to terrorism
based on the prevention of modern criminal law and
the frequent incidence of terrorist risks. Since 1997,
legislators have amended the relevant provisions
of the Criminal Code three times in succession,
revising the provisions on terrorism crimes, not only
to actively respond to the relevant requirements of
international conventions, but also to effectively deal
with the increasingly frequent terrorist activities. The
legislation of terrorism crime should accord with the
principle of scientific legislation, and should alleviate
the tension of criminal punishment in the early stage
from the judicial dimension, and actively explore the
effective way of governing terrorist crime outside the
criminal law.
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Abstract. In the past 10 years, China’s legislation on terrorist crimes has undergone great changes,
which not only responds to the inherent requirements stipulated in the international conventions,
but also reflects the policy governing terrorist crimes. The legislation of terrorist crime presents new
dimensions, specifically for the preventive strengthening, the increase of severity, the increase of rigour.
Under the background of risk society, the legislation of terrorism crime has positive social significance,
which is embodied in the combination of punishment after the event and prevention before the event,
the unity of behavior harm and personal danger. In the future criminal legislation, it is necessary to
enhance the foresight of legislation, promote the scientific nature of legislation, and strengthen the
effective connection between criminal law and anti-terrorism security law, which should be the devel-

Keywords: Terrorism crime; Preventive criminal law; Risk society; Place for education;

Comment on legislation of terrorism crime

Penal code promulgated in 1997, according to the
needs of social development, and constantly to
revise and perfect the criminal code, altogether has
10 before and after the amendment of criminal law,
three of the amendment is associated with terrorism
crime, namely, the Criminal Law Amendment III and
the Criminal Law Amendment. Eight and Criminal
Law Amendment Nine, the content of the amendment
involves both the content of the general provisions
of criminal law and the content of the provisions of
the specific criminal law. There are both the increase
and adjustment of a charge, and the amendment and
improvement of the statutory penalty. The scope of
the amendment is relatively wide.

1.1. On the revision of the general provisions
of the criminal law

The revision of the General Provisions of the
Criminal Law mainly involves the penalty system
for terrorist crimes, which is embodied in the
corresponding provisions of the "Criminal Law
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Amendment VIII". The content relates to the scope
of special recidivism, the applicable conditions of
probation, commutation and parole, etc.

First, expand the scope of application of special
recidivists, make terrorist crimes a condition for the
establishment of special recidivists, and expand the
scope of application of special recidivists. The 1997
Criminal Code only stipulated crimes endangering
national security as recidivism. The Criminal Law
Amendment VIII further expanded the scope of
special recidivism: "criminals of crimes endangering
national security, terrorist activities, and crimes of
mafia-style organizations anyone who commits any
of the above-mentioned crimes again at any time after
the execution of the sentence or the pardon is deemed
to be a recidivism.

Second, improve the conditions for applying
probation for terrorist crimes and prohibit terrorist
criminals from applying probation. In addition to
recidivists, the Amendment to Criminal Law (VIII)
added the provision that “ringleaders of criminal
groups” should not be subject to probation. That is,
aringleader of a criminal group and a recidivists are
not eligible for probation. Most terrorist crimes are
committed in the form of criminal groups. Therefore,
the aforementioned amendment on the applicable
objects of recidivism essentially increases the
intensity of punishment for terrorist crimes.

Third, make it more difficult to apply commutation
to terrorist crimes and revise the provisions on
commutation of death penalty with suspension of
execution. The Eighth Amendment to the Criminal
Law stipulates that the people’s court may, in
light of the circumstances of the crime, limit or
commute the sentence of a criminal sentenced to
death for crimes of organized crime and violence
at the same time. Terrorist crimes mostly involve
violent crimes of organized crimes. This provision
indirectly strengthens the difficulty of commutation
of sentences for criminals who are sentenced to death
for terrorist crimes.

Fourth, the range of punishment applicable
to terrorist crimes should be increased, and the
provisions on parole of fixed — term imprisonment
and life imprisonment should be revised. According
to the Amendment to Criminal Law (VIII), parole
shall not be applied to criminals who are sentenced
to more than 10 years in prison or life imprisonment
for crimes of organized violence. Since most terrorist
crimes are related to "organized violent crimes",
the above provisions should also be applicable to
qualified terrorist crimes, which indirectly aggravates
the criminal punishment of terrorist crimes.

1.2. Amendments to the Specific Clauses

Around 1997, organized terrorist activities have
already occurred in some places, and such crimes are
of great social harm. In order to effectively combat
terrorist crimes, Article 120 of the Criminal Law of

1997 stipulates the organization, leadership, and
participation in terrorist organizations. Crimes:
Organizing, leading and actively participating in
terrorist organizations shall be sentenced to more
than three years but not more than 10 years of fixed-
term imprisonment; others who participate shall be
sentenced to not more than three years of fixed-term
imprisonment, criminal detention or surveillance,
commit the crimes mentioned in the preceding
paragraph and commit homicide, explosion,
kidnapping, etc whoever commits a crime shall be
punished in acco

The Amendment (III) to the Criminal Law in 2001
amended the legislation on terrorist crimes mainly in
the following aspects: First, the statutory punishment
for the crime of organizing, leading and participating
in terrorist organizations was increased, and the fight
against terrorist crimes was intensified.

The first paragraph of Article 120 of the Criminal
Law is amended to raise the statutory punishment
for organizing and leading terrorist organizations
from three to 10 years to more than 10 years or life
imprisonment. For those who participate in terrorist
organizations, a supplementary punishment of
deprivation of political rights is added. Second, the
crime of financing terrorist activities should be added
as one of Article 120 of the Criminal Law.

Specifically, those who fund terrorist organizations
or individuals who carry out terrorist activities shall
be sentenced to fixed-term imprisonment of not more
than 5 years, criminal detention, public surveillance
or deprivation of political rights and shall also be
fined, If the circumstances are serious, he shall be
sentenced to fixed-term imprisonment of not less than
five years and shall also be fined or be sentenced to
confiscation of property. Where a unit commits the
crime mentioned in the preceding paragraph, it shall
be fined, and the persons who are directly in charge
and the other persons who are directly responsible
for the crime shall be punished in accordance with
the provisions of the preceding paragraph;

Thirdly, the crime of money laundering should
be modified to expand the upstream crime types
of money laundering crime. Upstream of money
laundering crime including the original drug
crimes, the underworld property organization crime,
smuggling crime, this change will terrorism crime and
drug crimes, the underworld property organization
crime, smuggling crime common rules of upstream
crime of money laundering, terrorism crime from
the economic, to effectively prevent terrorism crime
legalization of the illegal income. In addition, special
provisions are also made for unit crimes.

Persons in charge and other persons who are
directly responsible for such crimes in units, if
the circumstances are serious, shall be given a
heavier punishment and be sentenced to fixed-term
imprisonment of not less than five years but not more
than 10 years; Fourth, after the crime of gathering a
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crowd to disturb the order of public places and traffic
order in Article 291 of the Criminal Law, the crime of
placing false dangerous substances and the crime of
fabricating and intentionally spreading false terrorist
information are added as one of Article 291 of the
Criminal Law, in order to effectively prevent the use
of false terrorist information to disturb social order.

The 2015 Criminal Law Amendment (IX) further
tightened the criminal law network against terrorism.
The "Criminal Law Amendment (IX)" added five types
of crimes, including: Article 120-2 of the Criminal
Law for the crime of preparing to commit terrorist
activities, Article 120-3 of the Criminal Law for pro-
moting terrorism, extremism, incitement to commit
terrorist activities, and the crime of using extremism
to undermine law enforcement in Article 120-4, the
crime of compulsory wearing of terrorism, extremist
clothing, and marks in Article 120-5 of the Criminal
Law, and the crime of illegal possession of promoting
terrorism or extremism in Article 120-6 of the Crim-
inal Law. Secondly, the 2015 Criminal Law Amend-
ment (IX)" further improved the penal provisions of
related articles.

The specific manifestations are as follows: First,
the crime of organizing, leading, and participating in
terrorist organizations in Article 120 of the Criminal
Law increases the penalty of property, which specif-
ically includes different types of confiscated prop-
erty, fines, and election fines; second, criminals are
smuggled out of the country to participate terrorist
activity training or jihad acts, as an aggravating sce-
nario for the crime of illegally crossing the border of
the country (frontier) in Article 322 of the Criminal
Law, the perpetrator illegally crosses the border of the
country (frontier) in order to participate in a terrorist
organization, receive training in terrorist activities,
or carry out terrorist activities If they are found to
be sentenced to fixed-term imprisonment of not less
than 1 year but not more than 3 years, they shall also
be fined.

In addition to the criminal law, other relevant laws
have also strengthened the legislative provisions on
terrorist crimes. In recent years, the Decision on Is-
sues Concerning Strengthening Anti-Terrorism Work,
Anti-Money Laundering Law, Anti-Terrorism Law,
and Internet Security have been promulgated and
implemented. Laws and other laws and regulations,
these laws and the criminal law together form a strict
legal system to deal with and treat terrorist crimes
from different normative dimensions.

Legislation trend of terrorism crime

In order to effectively control and restrain terrorist
activities, the legislation of terrorist crime has un-

dergone new changes and presented new charac-
teristics in the world, and the criminal legislation of
our country is no exception. From the perspective of
legislative provisions and legal spirit, the legislation
of terrorism crime mainly embodies three basic as-
pects: pre-precaution, severity of punishment and
strictness of legal net.

2.1. The prevention of terrorist crime legislation
is obvious

Whether in Western social concepts or in our coun-
try’s discourse system, risk society has become a
unique form of social development. Although the con-
cept of risk society is constantly criticized by scholars
in jurisprudence theory, it plays an indispensable role
in the development and construction of law and has
a very obvious influence on criminal legislation. In
other words, as the last barrier of social governance,
the development of criminal law is increasingly influ-
enced by the theory of risk society.

Terrorist crime is not something that only appears
in a risky society. However, terrorist crimes also de-
velop with the development of the society, and con-
stantly derive new laws and characteristics. And the
argument that the world is entering a risk society fits
well with the emergence of new forms of terrorism.
Since 9/11, the public has adapted to the emergence
of a new type of risk. As the British Prime Minister
said, we must remain highly vigilant to threats that
are shared almost everywhere.'

Especially with the increasing development of
technological networks and communication technol-
ogies, terrorist crimes have begun to use new media
and tools to continuously obtain new living spaces
and development patterns. It is in this context that
terrorism crime has the characteristics of a risk so-
ciety in terms of social background and occurrence
mechanism, integrated into the connotation of the
times under the risk society, and therefore has new
attributes and connotations. In short, based on the
needs of social risk governance, in order to prevent
the uncertainty and harm of social risks, social policy
advocates that laws and regulations should actively
intervene in the field of life to prevent major social
harms caused by harmful behaviors.

The policy intention of intervention is clearly re-
flected in the terrorist crime legislation, which makes
the terrorist crime legislation show a distinctive so-
cial preventiveness. As some scholars have said, the
regulation of terrorist activities falls into the current
normative spectrum of preventive criminalization
practice, that is, from the attempted criminalization
in the judiciary to the preparatory implementation
in the legislation; from the preparation of the blow
for oneself to the preparation of the blow for others;
from the regulation of crime preparation to the reg-

" Extract from the Prime Minister’s Address to the Annual labor Party Conference, March 2004, cited in Waugh, P. (2004:
5), ‘Blair T.: Britain Must Never be Afraid to Fight Terrorists // The Independent. 13 March 2004.
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ulation of all illegal criminal behavior preparation.?
The legislative prevention of the crime of terrorist
activities is mainly reflected in the following aspects:

First, the preparatory behavior is implemented. In
the past practice, it was regarded as an act of prepa-
ration for a crime. The amendment to the Criminal
Law stipulated it as an act of execution, and the act
of preparation that was not punished in principle
was directly regulated as an act of execution, so as
to achieve the purpose of early intervention in crim-
inal acts.

As the British scholar Andrew Cornford said, in
the earlier stages of the traditional crime preparation
process, there are a wide range of criminal behav-
iors, including many common types of crime.’ For
example, the crime of preparing to carry out terrorist
activities in Article 120 bis added to the Criminal Law
Amendment (IX) is a typical legislative example of the
implementation of preparatory acts.

Second, help the behavior be criminalized. The act
of helping in joint crimes is stipulated by the legisla-
tive subject as a principal offender. and the crime of
financing terrorist activities added in the Amendment
(IT) of Criminal Law belongs to this legislative mode.
In traditional judicial practice, helping behaviors, es-
pecially neutral helping behaviors, are generally not
treated as crimes, or treated lightly as the principal
offender. The provision of helping acts as principal
offenders directly becomes the object of criminal law
and regulation, which obviously advances the time
point for criminal law to intervene in joint crimes.

Third, increase regulations on behavioral offences.
From a theoretical point of view, the criminal struc-
ture of behavioral offenders is relatively simple, and
the implementation of harmful behaviors can con-
stitute a crime, and there is no need to investigate
the circumstances of the crime or the results of the
crime. The reason for adopting the behavioral of-
fense legislation mode is that the harmful behavior
generally threatens or infringes on the legal interests,
which has the necessity of criminal punishment. Ar-
ticle 120-3 of the Criminal Law “Promotion of ter-
rorism, extremism, and incitement to commit ter-
rorist activities”, Article 120-4 of the Criminal Law
“using extremism to undermine the enforcement of
the law”, Article 120-5 of the Criminal Law forced to
wear clothing and marks, and Article 120-6 of the
Criminal Law, the crime of illegal possession of ar-
ticles promoting terrorism and extremism. And so
on four charges, these crimes are typical behavioral

criminal legislation models, which clearly indicate
that early intervention of similar behaviors.

Its preventive legislation is also the developing
trend of international legislation. In the face of the
threat of organized crime and terrorist activities, Ger-
many has increased the number of abstract danger-
ous criminals, possession criminals and preparatory
criminals for crimes against terrorist organizations.*
The Anti-Terrorism Act of the United Kingdom also
criminalizes “encouraging terrorist acts” and “prepar-
ing to commit terrorist acts”," thereby bringing more
preparatory acts into the criminal circle. Australia
comprehensively revised Article 101 of the 1995 Pe-
nal Code, focusing on the construction of a preventive
crime system based on the premise that “terrorist acts
have not been committed” around terrorist crimes,
so as to enhance the strength of the overall defense.
Among them, the focus includes criminal sanctions
for premeditated, prepared and assisted acts such
as terrorist training, assistance, financing, provision
of relevant documents, preparation and planning of
participating in terrorist acts, and inciting terrorist
acts and so on.°

2.2 . Legislation on terrorist crimes has become
more stringent

To effectively deal with terrorist crimes, in addi-
tion to the early intervention of criminal penalties,
it is also necessary to increase the range of penalties
and improve the types of penalties in the correspond-
ing clauses, increase the penalties for such criminal
acts, reflect strict criminal policies, and minimize or
deter terrorism the occurrence of socialist activities.

The reason for increasing penalties for terrorist
crimes is related to the development trend of terror-
ist activities at home and abroad. Judging from the
occurrence of terrorist crimes in recent years, the
pressure of terrorism on the international scale has
become increasingly obvious, especially after the Sep-
tember 11 incident in 2001, the pressure on terrorism
faced by the world has increased unabated, which has
caused all countries to strengthen criminal penalties.
in order to effectively restrain terrorist criminal ac-
tivities.

From the perspective of the development of ter-
rorism legislation in western countries, not only has
the substantive law increased penalties and weakened
the basic principles and spirit of the criminal law, but
also made changes in the litigation procedures to im-
prove the judicial efficiency of criminal penalties for

2 Guo Zhilong. The Chinese Realm of Preventing Sexual Criminalization: From the Perspective of the Comparison between

Terrorism and Cybercrime // Legal Science. 2017 (2).

¢ See: Comford A. Preventive Criminalization // New Criminal Law Review. 2015. P. L.

“ Horder J. Harmless Wrongdoing and Anticipatory Perspective on Criminalization / G R Sullivan & lan Dennis (eds).
Seeking Security : Pre-Empting the Commission of Criminal Harms, Oxford and Portland, 2012. P. 93.

S JiYing. Evaluation and Enlightenment of Preventive Criminal Justice in the UK // Politics and Law. 2014 (9).

¢ Zhao Bingzhi. Selection of Latest Foreign Anti-terrorism Laws. China Legal Publishing House, 2008. P. 1011—1017.
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terrorist crimes, targeted responses and regulation of
terrorist crimes. In the Anti-Terrorism Act 2000, the
United Kingdom through hold terrorism related items
sin set will reach of criminal law on the auxiliary be-
havior that is not of real harm, and established by
him since the card holds items has nothing to do with
terrorism crime push the formulary of the burden of
proof allocation pattern, to prevent and combat has
brought great convenience.” From the perspective
of the legislative amendment of terrorism crime in
China, it is mainly reflected in the improvement of
the penalty level of terrorism crime, the increase of
the penalty range of existing terrorism crime and the
increase of the penalty type of terrorism crime.

In 2001, Paragraph 1 of Article 120 of the Crimi-
nal Law was amended in the Amendment (III) to the
Criminal Law, raising the statutory punishment for
organizing and leading terrorist organizations from
3 to 10 years to more than 10 years or life imprison-
ment, and adding a supplementary punishment of
deprivation of political rights to those who participate
in terrorist organizations.

For another example, the Criminal Law Amend-
ment (IX) in 2015 further improved the penalty
provisions for the crime of organizing, leading and
participating in terrorist organizations: Article 120
of the Criminal Law increased the property penalty
for the crime of organizing, leading and participating
in terrorist organizations, specifically including con-
fiscation of property, and different types of fine and
selective penalty. It can be seen from the investigation
of the specific provisions of the two amendments to
the criminal law that the legislative subject has a clear
idea on the amendment of the penalty for terrorist
crimes, including the enhancement of freedom penal-
ty, the increase of property penalty, and the addition
of the additional penalty of deprivation of political
rights. In addition, Criminal Law Amendment (VIII)
the regulation shall not apply to the probation of ter-
rorism crime, organized violent crime death sentence
commuted, organized violence criminal sentenced
to fixed-term imprisonment, life imprisonment for
parole, given the regulations closely related to crime
and terrorism, and indirectly increase the criminal
penalties of terrorist crime.

2.3 . The legislation on terrorist crimes
has become more stringent

Since 1997, legal provisions on terrorist crime leg-
islation have been increasing in China. In addition
to the Anti-Terrorism Law, the Cyber Security Law,
and the Anti-Money Laundering Law, the criminal
law has also continuously revised the terrorist crime
provisions. It has reached a new height in the strict-
ness of the law, and it is also clearly reflected in the

7 Horder J. Op. cit. P. 93.

strictness of the legal network, which is in line with
the strict spirit and requirements of the legal network
for terrorism and crime, and has a practical legal ba-
sis for the risk management of terrorist activities.
The strictness of the law is mainly reflected in the
following aspects:

First, criminal law and pre-law develop simultane-
ously. From the perspective of the entire legal system,
the criminal law is the guarantee law of other laws,
the final law for terrorism crimes, and the last barrier
to terrorism. Therefore, in addition to perfecting the
criminal law provisions, it is also necessary to develop
pre-regulations, including financial Legal systems for
security, network security, personal information and
anti-terrorism security legal system, etc. Until now,
such legal systems have been basically established,
together with criminal law norms to build a network
of legal systems to deal with terrorist activities. “Up
to now, China has established a relatively complete
system of anti-terrorism laws, including the Criminal
Law, the Criminal Procedure Law, the State Security
Law, the Anti-Espionage Law, the Anti-Terrorism Law,
the Law on the Management of Activities of Over-
seas Non-Governmental Organizations in China, the
Cybersecurity Law, and the National Intelligence
Law,etc.”®

Second, the scope of conduct has continued to
expand. The crime of organizing, leading, and par-
ticipating in a terrorist organization was penalized
for the first time in the 1997 Criminal Law. In the
criminal structure of this crime, the behavior of or-
ganizing, leading, and participating in a terrorist
organization are all practising behaviors, and other
behaviors are regarded as non-practicing behaviors.
For example, funding behaviors, helping behaviors,
propaganda behaviors, possession behaviors, com-
pulsory wearing of terrorist clothing or signs, etc.,
only play a role in promoting terrorist criminal ac-
tivities. Subsequently, based on the policy needs for
the treatment of terrorist crimes, the legal status of
non-performing acts of terrorist crimes was continu-
ously strengthened at the legislative level. For exam-
ple, in criminal law amendment (IIT) appeared ready
to implement terrorist, criminal law amendment (IX)
set the funding terrorist, illegal possession of terror-
ism crimes, forced wear in terrorism clothing, signs
of sin, promote terrorism, incitement to terrorism
crimes charges.

With the development of the society, the expres-
sion forms of terrorist crimes will change, the crim-
inal law norms will also change, and the objective
expression ways of terrorist crimes will continue to
enrich and improve. In this regard, German scholars
have clearly pointed out that in the field of criminal
substantive law, the shift of criminal accountability

8 Xiao Wu. Continuous Improvement of China’s Anti-terrorism Legal System // People’s Daily. October 15 2018.
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to the point before the criminal act has been carried
out has become an important aspect of describing the
trend of German criminal legislation.’

Third, this crime and related crimes develop to-
gether. In addition to the crime of terrorism, other
crimes closely related to terrorist activities are also
constantly improved in the amendment of the Crim-
inal Law, so as to achieve the purpose of more effec-
tive regulation of terrorist activities. The Amendment
to Criminal Law (IIT) stipulates that terrorist activity
crime, drug crime, underworld organized crime and
smuggling crime are the upstream crimes of money
laundering crime, which expands the upstream types
of money laundering crime.

The first article of Article 291 of the Criminal
Law was added, that is, after the crime of gather-
ing a crowd to disturb the order of public places and
traffic order, the crime of putting false dangerous
substances and the crime of fabricating and intention-
ally spreading false terrorist information were added,
so as to effectively prevent the use of false terrorist
information to disturb social order.

Fourth, the crime committed by natural person
and the crime committed by legal person shall be
punished simultaneously. In order to crack down on
terrorist crimes economically and effectively prevent
the legalization of illegal gains from terrorist activ-
ities, special provisions are made on unit crimes of
money laundering crime, that is, the person in charge
and other personnel directly responsible for unit
crimes shall be convicted and punished according
to money laundering crime. In addition, special pro-
visions are made on the criminal responsibilities of
units that finance criminal organizations for terrorist
activities, provide training for terrorist organizations,
organize, carry out terrorist activities, or train, recruit
and transport personnel for terrorist activities.

Fifth, substantive law and procedural law are ad-
vancing together. The 2012 Criminal Procedure Law
specifically stipulated technical investigation meas-
ures for terrorism and other crimes, including techni-
cal investigation, secret investigation and controlled
delivery. Additional procedures for confiscation of
illegal gains in major criminal cases such as terrorist
activities; The addition of terrorist crimes as criminal
cases of first instance under the jurisdiction of the
Intermediate People’s Court; Measures for the protec-
tion of witnesses, expert witnesses, victims and their
close relatives of terrorism and other crimes have
been added. It also stipulates that the residential sur-
veillance of suspects suspected of terrorism and other
crimes may be carried out at designated residences
with the approval of the People’s Pocuratorate at the
next higher level or the public security organ if it may
hinder the investigation.

Analysis of the Value of Terrorism
Crime Legislation

Legislation on terrorist crimes has positive signifi-
cance. It is a timely response to social policies un-
der the background of high social risks. It is also a
reasonable manifestation of preventive criminal law
in terrorist crime legislation. It has diversified value
representations for effective terrorism crime man-
agement. Specifically, there are two dimensions: the
unity of post-incident punishment and pre-preven-
tion, and the combination of behavioral harm and
the perpetrator’s harm.

2.1. Ex post punishment and ex ante prevention
are unified

The unity of punishment after the fact and preven-
tion before the fact is discussed from the perspective
of the essence of penalty. In different social stages,
the value of the criminal law and the structure of
the criminal law will have different manifestations,
and there will be specific changes according to social
changes and policy demands. Based on this, we can
see that in the context of a risky society, the criminal
law governance of terrorist activities needs to show
characteristics different from traditional society from
the legislative and judicial levels.

The concrete structure of crime and crime coun-
termeasures are the phased products of social gov-
ernance of crimes. Under different social models and
stages, crime governance models and policy attrib-
utes will change differently. In the traditional social
model, the social relationship is relatively simple, the
social attributes are single, and the types of crimes
and crime patterns are also simplistic. Therefore, the
criminal mode of crime goverance is relatively simple.
In the pre-modern society, in view of the underdevel-
oped communication technology and network media,
terrorist acts were usually limited to the traditional
public crime, which caused relatively limited harm to
the society, and the social people were not sensitive
enough to terrorist crimes. Therefore, as with other
types of crimes, there is no essential difference in
the guiding ideology of criminal policy. It is basically
based on the traditional moral responsibility and ret-
ribution thought to carry out criminal legislation and
judicial discretion on terrorist crimes. Therefore, the
specific structure and judicial strategies of this type
of crime are relatively consistent with other types of
crimes, which are based on the idea of retribution to
construct the system and norms of punishing terrorist
crimes.

Since Beck put forward the concept of risk soci-
ety, risk society has become a theoretical model for

? Ulrich G. Qi Bai. Criminal Law in Global Risk Society and Information Society / translated by Zhou Zunyou, Jiang Su, etc.

China Legal Publishing House, 2012. P. 167.

Ne 4 /2021

175




OPUMYECKAA HAYKA BE3 [PAHUL|

MpoTUBOKEACTBHE TEPPOPUIMY

analyzing social problems and governing criminal
behavior. In other words, with the advent of the risk
society, it has brought new challenges to the tradi-
tional risk governance mechanism of human society.
Since modern risks are fundamentally different from
traditional social risks in essence and characteristics,
we must re-examine the traditional risk governance
system and establish a new mechanism that meets
the requirements of a risk society."

As a result, the western social governance model
began to change or even disintegrate under the influ-
ence of the risk society, and the risk society became
the theoretical basis for analyzing and interpreting
social problems. According to the theory of risk soci-
ety, social risks are pervasive at all levels of society,
especially the crises brought about by technological
risks and institutional risks have far-reaching impact,
and deconstruct traditional social structures in form
and substance. Based on this, terrorism has also be-
come a component of social risk and an important
indicator of risk society. Andrew Ashworth, a scholar,
believes that preventive change is the pre-control of
personal danger for the purpose of risk control.™!

In China, the social attributes are more complex,
including not only the traditional agricultural society,
but also the modern society and the post-modern
society. The risk types are more complex and the risk
contents are relatively diversified, which is also an im-
portant reason why domestic scholars mostly include
terrorism into the social risk.

In essence, terrorism is not the product of risk
society. Terrorist activities have existed in modern
society and pre-modern society. Of course, with the
development of communications and network media,
the manifestations, transmission methods and degree
of harm of terrorism have all undergone tremendous
changes. That is to say, under the new social back-
ground, terrorism is fundamentally different in form
and content, and the public’s feelings about terrorism
are becoming more and more profound. Based on
the new characteristics of terrorist crime pattern and
substantial harm, the guiding ideology and values
concept of criminal policy in tackling with terrorist
crime also have a new orientation.

The means of criminal intervention begin to shift
from post-punishment to pre-prevention, so as to
achieve the goal of criminal law of preventing and
controlling the occurrence of crimes in the early
stage. The change of criminal policy reflects on the
level of criminal legislation, which represents the
value and attribute of preventive criminal law. We

can see that this policy orientation is very obvious in
the Amendment to Criminal Law (IX), for example,
increasing the behavior offense, implementing the
preparatory behavior, helping the behavior to become
a major offense, etc. “The construction of the current
value system of anti-terrorism criminal legislation in
China, on the one hand, should adapt to the social
needs, on the other hand, should also be coordinated
with the nature of criminal law and its position and
function in the legal system, and must maintain the
orderly and reasonable combination relationship of
the basic value of law in the anti-terrorism field.”*

The transformation from ex post punishment to
prevention in advance is an important goal shift of
the criminal law system in crime governance, as well
as a significant change in the value orientation of
criminal policies, which is in line with the public’s
expectation for the future development of criminal
legislation. Based on this, the public is willing to tol-
erate the state’s intervention in social life more in
response to risks, and the concept of general preven-
tion in criminal law is more prominent. In terms of
legislation, the state further promotes the principle
of expansionary conviction that there are risks and
penalties.”

Therefore, in the coming period of time, with the
in-depth discussion of risk society theory, we will
continue to deepen the active intervention and pre-
vention of terrorist crimes, and the specific content
will be reflected in all levels of criminal legislation,
criminal justice and criminal enforcement.

3.2. The harm of behavior is unified with
the danger of perpetrator

The harmonization of behavior and the danger
of perpetrators are discussed from the perspective
of criminal law. The criminal charges in the criminal
law are determined by the legislator based on the
judgment of the harmfulness of the harmful behavior
or the dangerousness of the perpetrator, and on the
basis of social needs and policy demands.

Classical criminal jurisprudence attaches great
importance to the harmfulness and degree of criminal
behavior, regards behavior as the essential feature of
crime, and the freedom of the actor’s will is the basis
of moral responsibility. Therefore, according to the
classical criminal law, the criminal legislation often
carries on the concrete investigation to the behavior
structure, the harm behavior, the behavior result and
causation and effect relationship are the important
factors of the objective structure, conform the char-

10 Zhao Yandong. Risk society and Risk governance // Study Times. 2004 (3).
" Ashworth A. & Zedner L. Prevention and Criminalization: Justifications and Limits (2012) // New Criminal Law

Review 2012. Vol. 15. N. 4. P. 546.

12 Chen Jinlin. Reflectionon the path of preventive anti-terrorism criminal legislation // The Procuratorial Daly Newspaper.

2016.8. 2.

'3 Guan Zhefu. The subject of legal interest theory in modern society / translated by Wang Chong // Law Press. 2008. P.

339.
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acteristics of the objectivism criminal law. The enact-
ment of criminal law in China in 1997 basically re-
volves around objectivism, and the criminal structure
is also built around objective behavior. Therefore,
social harmfulness is the essential feature of crime,
consequential crime is the main type of crime, the
attempted crime and preventive crime are not dealt
with in principle, causality is an important factor to
analyze the objective constitution, and intentional
or negligent is the normative mode of responsibility.

With the deepening of social transformation, so-
cial risks are showing a trend of diversification and
complexity. In view of the development of network
technology, many criminal acts carried out through
the network will infinitely magnify their harmful ef-
fects. Moreover, in the context of risk society, the so-
cial risks of many behaviors are characterized by un-
certainty, unpredictability, and uncontrollable harm.

According to traditional criminal law theories and
ideas, criminal legislation is often used to control and
govern social risks. It is not ideal and cannot produce
positive results. In addition, under the impetus of risk
society theory, the policy value orientation of social
problem governance has also changed, and it has be-
come an important shift in criminal legislation from
regulatory behavior to discipline of actors.

Based on this, domestic criminal law theories have
begun to transform their knowledge, and German and
Japanese criminal law theories have been favored.
Criminal structure and accountability have changed
accordingly. Traditional behaviorism has turned to ac-
tor humanism. Active general prevention has become
the era of criminal policy. Both criminal legislation
and criminal justice began to develop to a subjective
criminal law model.

The subjectivism of criminal law is clearly man-
ifested in criminal legislation, and the emphasis on
personal danger has also begun to be manifested, and
the main body of legislation is used as the legislative
foundation to formulate criminal law clauses. In re-
cent years, the UK has issued a series of preventive
prohibitions for perpetrators of terrorist organiza-
tions, violent offenders and sex offenders as supple-
mentary measures for criminal punishment, which
restrict the freedom of action or qualification of the
perpetrators in a period of time based on the illegal
and criminal acts that have committed or will occur.
Preventive prohibition is a kind of auxiliary prohi-
bition, which is aimed at subjects who have not yet
implemented new criminal acts or who have only
dangerous personalities."

As a result, we can see changes at the level of
criminal legislation. For example, the harm result

gradually disappeared in the constitution of many
crimes, causality was no longer a constituent element,
and the traditional principle of guilt began to waver.
Based on this, preparatory behaviors, holding be-
haviors, abstract dangerous behaviors, and helping
behaviors that reflect personal danger have become
the content favored by legislators, and new criminal
structures and types are constructed accordingly to
achieve the purpose of early intervention in criminal
regulation. Of course, these contents fully reflect the
status and role of personal danger in criminal legis-
lation. In general, the change from the harmfulness
of the behavior to the danger of the perpetrator is
the era attribute and social reflection of the develop-
ment of criminal law, and it has positive significance
for embodying preventive criminal law policies and
values.

Review on Terrorism Crime Legislation

The effects of terrorism crime legislation are obvious,
and the scientificity and rationality of legislative pro-
visions are gradually improving, which is of positive
significance for effective management of terrorist
activities and has laid a good foundation for terrorism
crime legislation. It should also be noted that the pro-
visions on terrorist crimes still have room for develop-
ment in the design of penalties, and the connection
with the Anti-Terrorism Security Law still needs to
be improved. In other words, preventive manifesta-
tions" not only include changes in the criminal justice
system such as criminal law and criminal procedure
law, but are also reflected in the increase in supple-
mentary prohibitive measures closely related to this.

4.1. The analysis of the penalty provisions
of terrorist crimes

Through the analysis of the seven provisions of
terrorism crime in the criminal law, we can see that
the design of penalty categories basically conforms
to the relationship between the principles of criminal
law and crime and punishment, which reflects the
advanced and scientific nature of legislation. How-
ever, there is still room for further development in
the design of penal measures, which is not condu-
cive to embodying the coordination and rationality
of the criminal law. The specific manifestations are
as follows:

First of all, the statutory penalty for the crime of
organizing, leading, and participating in terrorist
organizations in Article 120 of the Criminal Law lacks
provisions on confiscation of property. Except for the

" Supplementary injunctions are stipulated by different separate criminal laws, such as the Criminal Justice and Court
Service Act of 2000, the Sexual Offences Act of 2003, the Serious Organized Crime and Police Act of 2005, and the
Criminal Justice and Criminal Justice Act of 2008. The Immigration Law, etc., authorize different courts, including
Magistrates’ court and County court, to issue injunctions to perpetrators to meet different judicial needs.

5 Zedner. Security. Routledge, 2009. 81—82.
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crime of compulsory wearing of terrorist clothing,
terrorist marks, and the crime of illegal possession of
terrorist objects, other legal punishments for terrorist
crimes include confiscation of property.

From the harmfulness of the act, the harmfulness
of the crime of organizing, leading and participating
in terrorist organizations is obviously more serious
than other charges, but the severity of property pun-
ishment is lower than other charges, which violates
the principle of balance of crime and punishment and
the principle of integrity of criminal law. In particular,
the crime of organizing, leading, and participating in
terrorist organizations is often inseparable from finan-
cial support. Therefore, it is necessary to consider the
confiscation of property in the allocation of penalties.

Secondly, the crime of advocating terrorism, ex-
tremism and inciting to carry out terrorist activities
in Article 120 ter of the Criminal Law and the crime
of forcing people to wear the clothing and symbols
of advocating terrorism and extremism in Article 120
quv of the Criminal Law do not stipulate the depriva-
tion of political rights. From other terrorism charges,
deprivation of political rights as supplementary pun-
ishments are incorporated into the legal punishment,
at the same time, the terrorism crime is often against
the legitimacy of the government and social stability
of terrorism, mostly with a strong political purpose
and intention, are extremely destructive to national
security and social stability. In view of this, it is not in
line with the spirit of legislation not to impose dep-
rivation of political rights on terrorist crimes, nor is
it conducive to the governance of terrorist crimes.

Thirdly, there is no provision on life imprisonment
for the crime of organizing, leading and participat-
ing in terrorist organizations in Article 120 of the
Criminal Law. The provision of life imprisonment was
added into the amendment of the provisions of the
crime of corruption in the Amendment to Criminal
Law (IX), which actively promoted and improved the
penalty system of our country and had a great deter-
rent effect on corrupt personnel, which was in line
with the spirit of active prevention of criminal policies
in modern society. However, compared with the sub-
jects of corruption crimes, terrorist criminals need to
apply the criminal measures of life imprisonment to
give full play to the special preventive function of the
criminal law. Therefore, it can be considered to add
the provision of life imprisonment to the provisions of
the crime of organizing, leading and participating in
terrorist organizations, so as to increase the punish-
ment for terrorist criminals and the deterrent effect.

4.2. The value analysis of placement education
in the pre-regulation

Article 30 of the Anti-Terrorism Security Law stip-
ulates that for criminals of terrorist activities and ex-

tremist criminals who are sentenced to imprisonment
or more, prisons and detention house, shall before
they are released, based on their criminal nature,
circumstances, and degree of social harm, and their
performance during their sentences. And release,
conduct social risk assessment on the impact on the
community where they live. If the prisoner is assessed
to be dangerous to society, the prison or detention
house shall make suggestions on placement and edu-
cation to the Intermediate People’s Court of the place
where the prisoner is serving his sentence, and shall
send a copy of the proposals to the People’s Procura-
torate at the corresponding level.

The Intermediate People’s Court of the place
where a terrorist criminal serves his sentence shall,
before his release from prison after serving his sen-
tence, make a decision to order him to receive place-
ment education after his release. If the decision on
placement for education disagrees with the decision,
the person may apply to the People’s Court at the next
higher level for reconsideration.

Placement education is a judicial measure to al-
low offenders to return to society based on the evalu-
ation of the correction effect during the period of the
sentence. Therefore, the placement education sys-
tem is based on the assessment of the offender’s per-
sonal danger and is the basis for judging whether the
offender will be released after the execution of the
sentence. To a certain extent, placement education is
similar to the security measures in the criminal law
of Western countries. They are more consistent in
system settings, policy demands, and values. which
conform to the value demands of social prevention
and play a positive role in social security.

“As long as the perpetrator is not in danger of re-
peating the crime, or the danger disappears, security
measures cannot be allowed or must be stopped. On
the contrary, if the danger persists, security measures
will be necessary. Personal danger is the essential el-
ement and foundation of security punishment, which
also determines the implementation period of secu-
rity punishment is often uncertain.”"

In this sense, the provisions on placement edu-
cation in the Anti-Terrorism Security Law are un-
doubtedly reasonable and meet the actual needs of
the current state in dealing with terrorist crimes. In
addition, from the perspective of legislative technol-
ogy, the legislative mode of resettlement education
is relatively scientific and reasonable.

To put it simply, this provision is to provide a full
explanation for the actual effect of the education
and reform of terrorist criminals during their im-
prisonment, that is, if the prison reform fails to meet
expectations, the criminals are still in considerable
personal danger and will bring unstable social effects
once released. In other words, placement education

16 Otani M. Gereral Essay on Criminal Law (New Version 2) / translated by Li Hong, China People’s University Press,

2008.
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is essentially an afterthought after the execution of
the penalty, and is a security measure aimed at pre-
venting terrorism.

The decision criterion of placement education is
the personal danger of the perpetrator. The decision
stage runs through the whole process of custody of
the offender and can be made at any time. Therefore,
in criminal justice, for criminals sentenced to fixed-
term imprisonment, judicial organs should conduct
social risk assessments before they are released. If
they are assessed to be socially dangerous, they shall
be ordered to receive the inevitable placement edu-
cation after their release.

Therefore, the positive effect of placement ed-
ucation is beyond doubt, but the practical effect is
not obvious. The reason is that there are still prob-
lems in the system setting, which leads to gaps in its
practical application, and the placement education
system hardly plays a practical role. To some extent,
the provision of placement education in the Anti-Ter-
rorism Security Law conforms to the principle of le-
gal system and integrity, but there is no provision
on placement education in the criminal law, that is,
the legislative body does not include the placement
education system in the criminal law norms. There-
fore, it is worth thinking about how to activate the
placement education system from the perspective of
criminal justice, which can be considered from the
following two aspects:

First, include the placement education system in
the general provisions of the Criminal Law, clarify

the operating procedures and applicable subjects
of the placement education system, and refine the
application time, application process, and applica-
ble subjects of the system, so that the judicial or-
gans can initiate and apply the placement education
system. In other words, the placement education
system should be used as an effective supplement
to penalties and play an active role in preventing
terrorist crimes;

Second, set up a reasonable mechanism for per-
sonal risk judgment. Placement education cannot
play a role. One of the obstacles is the lack of nor-
mative standards for personal risk judgments, which
causes judicial subjects to take a negative attitude
toward personal risk judgments. In order to active-
ly promote the specific application of the judicial
subject’s choice of placement education system, it
is necessary to build a proper evaluation mecha-
nism for personal risk judgments. The evaluation
elements include criminal behavior, reform effects,
prison opinions, community suggestions, etc., which
together constitute criminals the personal risk eval-
uation system.

“Only in countries with sound legal systems, strict
substantive and procedural applicable conditions are
set for such measures to prevent their abuse.”"’

According to the evaluation mechanism, a com-
prehensive assessment and judgment of the degree of
physical danger of the offender can be made to deter-
mine whether the placement education system should
be applied to the offender and, if so, for how long.
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Annomauus. Paccmampugaemcst KOMIIEKCHAS Xapakmepucmuka 6uosozuueckozo meppopusma
Kak 0cob60 0NacHo20 A6J1eHUS, Y2P03bl HAUUOHANIBHOU be3onacHocmu 20cydapcms, npecmynieHus
MencdyHapoOHo20 xapakmepd, 0ecmpyKmueH020 MeXaHU3MA, 8USAHOULe20 HA U3MeHeHUe U nepedop-
MamuposaHue obuecmaeHHbLX OmHoweHUll. KoMniekcHas Xapakmepucmuxa uHmezpupyem 3HaHus
U3 MHO2UX ompacell HayK, ekouaem caedyouylie NeMeHMbl: y20J108HO-NPABO8bLe, KPUMUHOI02UYe-
CcKUe, KpUMUHAUCMUYecKUe U Opy2ue, KOMOopble 83aUMOC853aHbL Medcdy coboll U onpedessiiom mepbl
obecneueHuss HAUUOHANLHOU 6e30nacHocmu 20cy0apcmea npu 803MONCHOM HECAHKUUOHUDOBAHHOM
npumeHeHUU 6UO0I02UUECKUX cpedCma.

Kntouessle cnoea: buonozuueckuil meppopusm, KOMIeKCHASl XapaKkmepucmuka, buonozudeckoe
opyaicue, yepo3sa, mepsl 60pbObL, ONACHbLE UHHEKYULL.

Abstract. The article considers the complex characterization of biological terrorism as a special dan-
gerous phenomenon, a threat to the national security of states, a crime of an international nature,
a destructive mechanism that affects the change and reformatting of public relations. The complex
characteristic integrates knowledge from many branches of science, includes the following elements:
criminal law, criminology, criminology, and others, which are interrelated and determine measures
to ensure the national security of states in the event of possible unauthorized use of biological agents.
The study was supported by the Russian Foundation for Basic Research in the framework of the proj-
ect “Ethical and Legal Principles of Genomic Research: Limits of interference in human rights”, RFBR
project No. 18-29-14015/20.The study was supported by the Russian Foundation for Basic Research in
the framework of the project “Ethical and Legal Principles of Genomic Research: Limits of interference
in human rights”, RFBR project No. 18-29-14015/20.

Keywords: biological terrorism, complex characterization, biological weapons, threat, control mea-
sures, dangerous infections.

B HOJIOTUYECKUH TEPPOPU3M Ha COBPEMEHHOM
oTall€ pa3BUTUA O6H.IeCTBa IIpeEACTaBIAET coboit
OAHY 13 CaMbIX OIIACHBIX U [I06aIbHBIX yIrpos3 9€eio-
Be€YeCTBaA, KOTOpad «MaCKUPYETCA» 110/, GHOJIOTH-
YeCKHe aKThl, HECHAaCTHBIE ClIy4dau, LI]_I)eBBBI“IaI‘/JIHbIe
IIpONCIIECTBUA IIPU pa60Te ¢ OMOJIOrMYeCKUMY Ma-
T€pHruajaMi B HAYYHbIX UCCIIEAOBAHUAX YU HA IIPOU3-

1

BOZICTBe OMOIIPENnapaToB, BCIIBIIIKY 0COO0 OITaCHBIX
MHOEKINOHHBIX 3a00I€BaHMIA.

Jlnsg Poccuu mpobiieMa 60pb6bI ¢ 6GUOTEPPOPH3-
MOM Kpa¥He aKTyalbHa, 4YTO II0ATBepKAaeTcs U Co-
OTBETCTBYIONUMU TPUHATHIMU TOKTPHUHATHHBIMU
nokyMeHTaMmu: CTpaTervel HallMoOHAIbHOM 6e30-
nacHocTtu Poccutickoit @ezpeparnuuy, CTparerveii pas-

NccnepoBaHue BbinosHeHo Npu ¢uHaHcoBon nopaepxke Poccuinckoro poHpa GyHAaMeHTanbHbIX UCCef0BaHUN B

paMKax npoekTa <<3TVIKO—I'IpaBOBbIe NPUHLNNbI TEHOMHbIX VICCJ'Ie,D,OBaHVIVI: npenenbl BMeLWwaTenbCTBa B NpaBa YenoBeka»,

npoekt PO®I N 18-29-14015/20.
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KomnnekcHas XdpakTepuCcTiKa buonoruyeckoro TEPPOPU3Ma

BUTUS 37paBooxpaHeHus B Poccuiickoit ®enepariuu
Ha niepuog zo 2025 roga, OcHOBamMu rocyjlapcTBeH-
Hoti monuTuku Poccuiickoit @enepaiiuu B 06acTu
obecrieyeHNsT XUMUIECKOH ¥ GHOJIOTYeCcKOi 6e30-
MMacHOCTH Ha Itepuof 1o 2025 roza 1 JaJbHeUIIyIo
MIePCIIEKTUBY .

TakuM 06pa3oM, TOCyZapCcTBO NPU3HAET HEOO-
XOZAMMOCTD IIPOTUBOJEUCTBUA JAaHHOMY OIIaCHOMY
SIBJIEHUIO, CBA3aHHOMY C pa3paboTKoi U B albHeH-
IIeM MCIIOJb30BaHUEM OHOJIOTUYECKOTO OPYXKUS,
COBepIIeHNEM aKTOB broreppopu3sMa (nanee — BT).

Bronornyeckuii TeppopusM — 3TO IIpeCcTyIIeHre
MIPOTUB CTAOWIbHOCTY MEXYHAPOAHBIX OTHOIIEHHH,
MeXXJyHapoAHOTo ITpaBomnopsazaka. OH onpesenaeTca
Kak «IIpeZlHaMepeHHOoe paclpocTpaHeH!e BUPYCOB,
GaKTepUil WIK JPYyTUX areHTOB C LIEJbI0 BHI3BATh 060-
JIe3Hb WU CMEPTb JIIOZIeH, a TaKKe TUOesb )KUBOT-
HBIX WIN PAaCTEeHU» . BUOJIOTHYeCK1ii TeppOPU3M
KaK 0c060 OIacHoe sIBJIeHNe, yTP0o3a HallMOHAIBbHON
6e30I1acHOCTH r'OCyZapCTB, IPEeCTyIUIEHHE MeX Y-
HapOAHOTO XapakTepa, AeCTPYKTUBHBIN MeXaHU3M,
BIIMAIOUINH Ha M3MeHeHHe U nepepopMaTUPOBAHUE
00IIeCTBEHHBIX OTHOIIEHU NMeeT KOMIUIEKCHYIO
XapaKTepUCTHUKY, MHTerpupyeT 3HaHUA U3 MHOTUX
oTpacjel HayK (KpUMHHAJINCTHUKN, KDUMUHOJIOTUH,
610JIOrMH, MEXKAYHAPOJHOI'O IIPaBa, yrOJIOBHOTO
mnpasa u ap.).

Kommuiekcnas xapakrepucrtuka BT Britodaer cie-
ZYIOIIYE 3JIEMEHTHI: YTOJIOBHO-TIPABOBEIE (0OBEKT
MIPECTYIUIEHUS, TEPPUTOPUS, CYOBEKT U ZIP.); KPU-
MUHaJIUCTUYECKHE («ciieZioBas KapTUHA», CIIOCO0
COBepIIIeHNs, UCII0Nb30BaHNe CllellalbHbIX 3HAHUHI
U Zp.) ; KpUMUHOJIOTHYecKHe (B3alMOCBA3b TePPOPU-
CTUYeCKOH 1eATeJbHOCTH C pa3BUTHEM OTHOIIEHUH
B cdepe OUOTEXHOIOTHI, MepBl 60PBOBI € yTpo3aMu
BT u Ap.), KOTOpble B3aMOCBSI3aHbI MEX/Y COOOM.

Buonoruyeckuii TeppopusM, Kak ofHa U3 Hau-
6oJiee OMMaCHBIX Pa3HOBUAHOCTEN TeppOpU3Ma, B
KadecTBe 06BeKma npecmynjieHus UMeeT 6e3omnac-
HOCTb 4eJIoBeueCcTBa, MUP U CAaHUTapHO-3NIUIEMHO-
JIOTHYECKYIO 6e301acHOCTD. /Il COBEPIIEHNUA TAKUX
NpecTyIUIeHU UMeeT 3HaueHNe MacCOBOCTh Iopa-
’KaeMBbIX 0O'bEKTOB WM KOJIMYEeCTBO CMepPTELd; 1Mo-
pakeHHEe 0O'bEKTOB JKUBOTHOTO MUPA, SIBJIAIOLINXCS
CTpaTernyecky BaXXHBIMU pecypcaMH JJId TocyAap-
cTBa (HampyMep, KPYIIHBIN poraThlii CKOT, ZOMAIIHAA
nTuna, peiba). CoBepiueHre akTa 6MOTEPpPOPU3Ma,
KaK IpaBUJIO, CBA3BIBAIOT C UCII0Ib30BaHUEM OPYXKHUA
MacCOBOTO IOpakeHus (Kak BUZ OMOJOTUYECKOTO
WM 6AKTEPUOTIOTUIECKOTO OPYKHUS).

TeppumopuanbHas pacnpocmpaHeHHOCMb 0estHUS
(B ZaHHOM CTy4yae 3apaskeHue TeppUTOpUii) He MOXKET
He BJIUATH Ha YCTAHOBJIEHUE OOCTOATENBbCTB COBEP-
IIeHusA TepakTa. BO3HUKAIOT cepbe3Hble MPOOIeMBI
C oIIpeZieJieHMeM MecTa COBEpPIIeHUA IPeCcTyIUIeHNA
Y BBIIBJIEHUEM OOIIECTBEHHO OIIACHBIX MTOCIIEICTBHH,
YTO, KaK IIPaBUJIO, OIIpe/lesIAeTCa TepPUTOpHel He-
CKOJIBKUX TOCYZapCTB WIN TepPUTOPUAMH, He IIoTa-
JAIOIMMU 10/, FOPUCAUKIIVIO HU OFHOTO TOCYZAapCTBa.

Buosoruueckyio BOMHY MOXXHO pa3BA3aTh B
J060# TOYKe MUPA, OTIaCHBIE MTOCIEACTBUA MOTYT
MIPOABUTHCA HA TEPPUTOPUU MHOT'HX T'OCYZApPCTB.
Buonorudeckoe opy»kue peHa3HadeHo [ Macco-
BOTO MOpa)KeHUs JIoZel, pacTeHU U )KUBOTHBIX, B
OTZe/IbHBIX CITydasax — JJIA IOBPeXAeHNA 3aIllUTHBIX
00BEKTOB, CPEZACTB KOMMYHHUKAIWH, TEXHUKY U JPY-
I'UX MaTepuaabHO-TeXHUYECKUX cpeAcTB. [TosTomy
TOC/IeICTBUA TEPPOPUCTUYECKUX aKTOB C IIPHUMe-
HeHUEeM OMOJIOTUYECKOTO OPYXKUS IPEACTABIAIOTCA
kaTacTpopudeckuMu (ypoBeHb CMEPTHOCTH MOXKET
OBITH TOPA3/I0 BHIIIIE, YeM ITPU NOPAYKEHUHU PYTIMHU
BUZIaMU OPYXKUA).

CoBepileHHE aKTOB OMOTeppopU3Ma, KaK Ipa-
BWIO, OCYI[€CTBIAETCA KpUMUHAIbHBIMU IPYIIIIaMU
(rpynmoti iu 1o npeABapuTeIbHOMY CTOBOPY, Op-
TaHM30BAHHOM I'PYIITON WK IPECTYITHBIM CO001Ie-
CTBOM (IIpecTyIIHOM opraHusalyeii), B TOM 4UCIe
U TpaHCHALlMOHAJIBHBIMU TEPPOPUCTUYECKUMU OP-
raHusanuAamu. CoszaHne, BHe[peHNe, TPaHCIOPTU-
POBKa U haKTHIecKoe NpUMeHeHNEe OGHOIOTMYeCKOT0
OpYXHs TpeOyIOT HaJIN4YUsA 3HAaHUH B Pa3HbIX 0071a-
CTAX, PYHAHCUPOBAHUA TAKOU CJI0’KHOCOCTAaBHOMU
ZeATebHOCTH, a TaK)Ke pa3paboTaHHOTO IUIaHa T0-
STaIlHOT'O COBEPILIEHUA IIpecTyIieHns:A. [1Hoi, MeHee
OYeBU/IHBIM, BApUAHT JIMYHOCTH IIPECTYITHHUKA MOXKET
BBIpa)kaTbCsA B COBEPIIEHUH IIPeCTyIUIEHN JIUIIOM
CaMOCTOATENbHO (HallpuMep, TeppOPHUCTOM-OANHOY-
kol). OZHaKo JJ1 COBEpPILEeHNA CTOIb CI0XKHOTI'O IIpe-
CTYTUIEHUS €T0 CYyOBEKTY MOTPeOYIOTCS ClieliaabHble
3HaHUA B €CTECTBEHHBIX HayKax.

Crnedogas kapmuHa akToB BT uMeeT cBoOlO crieru-
¢rKy MHGOPMAaTUBHOCTH, YTO BIHAET HA UX PACIIO3-
HaBaHUe, AMaTHOCTUKY CKJIaZbIBAOIINXCA CUTYallui,
TpeOyeT IpUBJIeUYeHU K PACKPBITHIO U paccie0Ba-
HUIO Pa3HBIX CIIEIIMaINCTOB. bromorudyeckoe opyxue
IIpUMeHsAeTCA, KaK IpaBWIo, He3aMeTHO, NMeeT 3a-
Me/JIEHHOE ZIeHCTBUE, MaclITabbl €r0 PaclpocTpa-
HEHUA CBA3aHBI C 3apa3HOCThIO U YCTONYMBOCTbHIO
K OTIpe/ie/IeHHBIM YCJIOBUAM OHOJIOTMYECKUX Opra-
HU3MOB.

Z CM.: Ykas Mpe3ugenta PO ot 31 gekabps 2015 r. N2 683 «0 CTpaTernu HaumoHanbHoi 6esonacHoctv Poccuiickoin Qe-
pepauum» // CMC «FapanTt» ; Ykas MpesugeHta PO o1 6 nions 2019 1. N2 254 «0 CtpaTernun pa3sutus 34paBooxpaHeHns
B Poccuiickoit Pepepaunm Ha nepuog o 2025 roga» // CMC «FapanT» ; OCHOBbLI rOCyAapCTBEHHOM NOAUTHKMU B 061acTu
obecneyeHuns xnummyeckol n bruonornyeckon besonacHoctn Poccuinckon Qepnepaunm Ha nepuog fo 2025 ropa u gans-
Hemnwyto nepcnektusy (yTe. MpesuaentoM PO 1 Hoa6pa 2013 r. N Mp-2573) // CMC «apaHT».

3 Centers for Disease Control and Prevention.Webpage Emergency Preparedness and Response. Specific hazards.
Bioterrorism.Available from: URL: http://www.bt.cdc.gov/ bioterrorism (accessed: 12.12.2015).
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Bocrpou3sBeieHre UHOEKIINI MOXKET 3HAUU-
TeJIbHO YBEJIUYUTD MaciiTab mopakenus. CiemoBas
KapTHUHA OTAENbHBIX aKTOB BT Takas e, KaK U Ipu
TIPOSIBJIEHUH OT/IETbHBIX MUAEMUN 1 MHOEKIIUM, YTO
3aTPYJHSET UX pacrio3HaBaHue. MOXXHO yTBEPKAATh,
YTO TEPPOPUCTUYECKHIE aKTHI MOTYT OBITH 3aMaCKU-
POBAHEI IO/l ECTECTBEHHO BO3HUKIIIVE BCIBIIIKY VU
SMUIEMUY Pa3IMYHBIX 3a060/IeBaHUA. B mepcriekTrBe
MOYXHO TTPOTHO3UPOBATh aTaKu GMOTEPPOPUCTOB U
KOMMeEPYECKUX KOHKYPEHTOB C UCITOJTb30BAaHUEM
BUPYCHOT'O OPY?KHS IO/ BUZIOM SKOJIOTUYECKOU Ka-
TacTpodsl. [Tosaraem, 4To OCHOBHAsI CJIOXKHOCTH B
obHapyxeHuUU 1 GUKcaIUU CIeloB TAKUX IPECTY-
IJIEHUH CBsI3aHa ¢ BHIOOPOM KOHKPETHOTO BUza 61o-
JIOTUYECKOTO areHTa, a Takke GaKTUIECKOTO OPYAUS
COBEPIIIEHUS TTPECTYIUIEHUA.

Oco06blii crtocob COBEpIIeHN TEPPOPUCTUIECKUX
aKTOB C MICITOJIb30BaHMEM GHOJIOTHIECKOTO OPYIKHUA.
B Hay4HOI IUTEPATyPE ONMCAHBI ZIBA IPUHIIUITHATH-
HBIX TIOZIX0/Ia K KOHCTPYHUPOBAHUIO OGOEBBIX TTATOTEH-
HBIX OMOJIOTUYECKUX areHTOB: «a) MepeHoC paHee
CYIIIECTBOBABIIIETO ITATOTE€HA OT OAHOTO X03IMHA Ha
ZIPYTOT0, COTIPOBOXKAIONTUMICS TKENBIM TEUeHUEM
3abosieBaHuA BCIeCTBYE OTCYTCTBUS aaTallvu y
OpraHM3Ma HOBOTO XO35IMHA K BO3/IEMCTBUIO MTaTO-
reHa; 6) mMosiB/IeHYe HOBBIX TTATOT€HHbIX CBOMCTB y
y’Ke U3BECTHOTO OMOJIOTUYECKOTO areHTa, 0OBIIHO
peanu3yeMbIX B XO/le TOPU30OHTAIBHOTO TIEpeHoca
reHOB»",

Jlpyro#i BO3MOYKHOCTBIO ZIJisT 6UOTEPPOPUCTOB
SIBJIAETCS BEPOATHOCTD MOJTYYEHUA UMHU JOCTYTIa K
O6UONOTUYECKUM areHTaM, pa3paboTaHHBIM B PE3YJib-
TaTe BOEHHBIX ITPOTrPaMM IOCyAApCTB, U KOJUIEKIIVSM
MMaTOTeHHBIX MUKPOOPTaHU3MOB. Tak, Hampumep,
«B CIIIA B HayYHO-UCCIe0OBaTeNhCKUX paboTax B
0061aCTH CO3/IaHMs CPEACTB OGUONTOTUIECKOTO BO3/IEH-
CTBUSA 3aHATO NMPUOIU3UTENHHO 30 BOEHHO-HCCIIE0-
BaTeJbCKUX IIeHTPOB U 70 rpakJjaHCKUX MOAPAAHBIX
opraHusaiuii (bupm, HayIHO-UCCIEAOBATENbCKUX
WHCTUTYTOB U YHUBepCcUTETOB). COOTBETCTBYIOIIAS
paboTa BeZieTcsa TI0 TPeM OCHOBHBIM HaTIPaBIeHUAM:
UCITOJIb30BAHME MAJIOU3BECTHBIX WJIU HE IPUMEHSB-
LIUXCSA paHee B “TIOAPBIBHBIX [EJISIX MUKPOOPTaHU3-
MOB U TIpeZicTaBUTeNelN GpayHbI U GIOPHI B KAUeCTBE
CpeacTB OMOJIOTMYECKOTO BO3JIEHCTBUS; PUBNKO-XU-
MuYecKas MoguUKaIsA paHee U3BECTHBIX CPEJICTB
OMOJIOTNYECKOTO BO3/eHCTBUS; UCIOIb30BaHUE
METO/IOB '€ HHOU WH)KEHEPUH JJI CO3/LaHUS HOBBIX,

HEU3BECTHBIX B IPUPOZE CPEACTB OMOIOTMYECKOTO
BO3/IEHCTBUA» .

K HacTosameMy BpeMeHH IlepedeHb [1aTOTeHOB
BUPYCHOH IIPHPO/bI, UCIIOIb30BaHNE KOTOPHIX Be-
POSITHO IIPH OcyllecTBIeHNH akToB BT, cokpamieHn
1o 20°, Torga Kak paHee WX YUCJIO JOXOAHUIO 10
40—50. CrieKTp maTOreHOB 6aKTepUaTbHOM MPU-
POZBI ITO-IIPe’KHEeMY HEBEJTMK — OCHOBHBIMU U3 HUX
OCTAIOTCSA BO30YAUTETH CUONPCKOM S3BBI, YYMBI, TY-
JIIpeMHUU. B cOBpeMeHHBIX YCJIOBUAX CYLIECTBYET pe-
ajsbHas OIIACHOCTh HECAHKI[MOHMPOBAHHOI'O IPHMe-
HeHH OMOJIOTMYECKUX CPEZCTB C TEPPOPUCTHIECKON
LIeJTbIO, T.€. IOCTaBKa M3-3a pybexa Bo30yauTesnei
omacHbIX MHGeKnuii B Poccuiickyro @ezepanio u
[pyTrie CTPaHBHI.

Tak, Haripumep, PesepanpHas ciryxxba 1o BeTepu-
HapHOMY 1 QUTOCAaHUTAPHOMY Haz30py Poccuu Opita
06eCIoKoeHa TeM, UTO «I10 coobumenuam B CMU B
TrOTOBOU MsACHOU IPOAYKIINH, BBe3eHHOU 13 KuTaii-
ckoit HapogHoii Pecrty6miiku B SITOHUIO, B PYYHOM
KJIaZI¥ TTacca’kupa oOHapy)KeH reHoM apprUKaHCKOH
4yMBI CBUHEN»'. B 3TOM cBsA3u 6GbLIO paspaboTaHo
COOTBeTCTBYylOlIee MMCbMO Poccenbxo3Hazi3opa, Ko-
TOPOE 0053bIBAJIO PYKOBOAUTENIEN TEPPUTOPHUATBHBIX
yrnpasieHuii PoccerbX03HaA30pa B LeIAX 3alUThI
Tepputopuu Poccuiickoil ®esepanyiv OT BO3MOXK-
HoTo 3aHoca u3 Kuratickoit HapogHoii Pecrybnvku
yKa3aHHOT0 3a060/IeBaHUSA IPUHATD MEPHI TI0 yCuie-
HUIO [TIOTPAHUYHOTO BETEPUHAPHOT'O KOHTPOJIA IIpU
BBO3€ BCEX BUIOB ITOJKOHTPOJIHHBIX TOCBETHAZI30PY
rpy3oB u3 Kuraiickoit HapozHoii Pecy6mky. Takue
bakThI 3aB03a JOJKHBI TIATENIBHO PACcCIeZoBaThCs,
Y UM JIOJDKHA OBITB JaHa COOTBETCTBYIOIIAs [IPaBO-
Basd OIleHKa.

Bsaumoceszs meppopucmuueckoil dessmenbHOCMU
C pazgumuem OMHoWeHUll 8 chepe buOmMexHON02UL.
Cdepa 6uorextosnoruii (Biotech) sBisercs ofHOM 13
Haubosiee GBICTPO Pa3BUBAIOIIUXCA BHICOKOTEXHO-
JIOTUYECKUX obacTeil, 06;1ajaeT OrpPOMHBIM DKOHO-
MHUYeCKUM ¥ BOEHHBIM IIOTeHIINaMoM. B HacTos1ee
BpeMs MHOTHE IoCyZapcTBa UMEeIOT MOITHeH e
Hay4JHbIe U IPOU3BOJCTBEHHBIE BO3MOXXHOCTH B
OUOTEXHOJIOTMYECKOH, MUKPOOUOIOTUYECKOH, M'eH-
HO-WHXeHEePHOM cdepe, B TOM Yuciie 001a1aloT KOJI-
JIEKIIUAMU BCEBO3MOKHBIX TATOTE€HOB U OHI0areHTOB.

Hanpuwmep, B Kutae HabrogaeTcs By3HAYHBIN
POCT OMOTEXHOIOTHI. BUOTEXHOIOTMYECKU CEKTOP
paccMmaTtpuBaeTrcsa B Kutae v Ha MeXXAyHapOJHOM

4 TywwH B. A., MaHyiinoB B. A., Makapos B. B., Tkauyk A. [1. Hagnexauias opraHmsanms cucteMbl brobesonacHocTu kak
CPEACTBO CHUXEHUS YA3BMMOCTU 06LL,eCTBa, 3KOHOMUKM M rocyaapcTea nepef broreHHbiMu yrposamm // BectHuk PIMY.

2018. N2 4. C. 5—=21.

S [lpoueHko E. A., Cmeinsesa K. A., CmbilunseB B. A. 3konornyeckoe opy>xue B KOHTEKCTe Npobnematuku besonacHocTu
Poccuu: nonntnueckue n nnHreomHdopmaumoHHsle acnektsl // CuHeprus Hayk. 2016. N2 6. C. 779—793.

¢ Schmaljohn A., Hevey M. Medical Countermeasures for Filoviruses and Other Viral Agents. Biological Weapons Defense:
Infectious Diseases and Counterbioterrorism / ed. by L. E. Lindler, F. J. Lebeda and G. W. Korch. Totowa, New Jersey :

Humana Press, 2004. 239—53.

7 MunucoMo PepepanbHoit cnyxbbl N0 BeTepuHapHOMY U duTocaHUTapHOMY Hagsopy oT 25 okTabps 2018 r. Ne OC-

KC-7/27031 // CTIC «lapaHT».
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YPOBHe, KakK IleHTpalbHas 061acTh HAIMOHAIBHOTO
Hay4HOT'O ¥ SKOHOMUYECKOTO pasBUTHA . KuTaii iu-
AVIpyeT U 110 KOJIMYeCTBY KIMHUYECKUX HCCIeloBa-
HMI B TAKUX KIOYEBBIX OUTEXHOMOrUAX, Kak CAR-T,
r/le KOJTMYeCcTBO MaTeHTOB U KINHUYeCKUX MUCIIBbITa-
HuM B KuTae npeBrlaeT aHaJoTUYHbIe TOKa3aTeau
B CIITA. 3ameTum, kopoHasupyc COVID-19 Taxxe
ABJIAETCA XMMEPHBIM BUPYCOM, T.€. CO3[aHHBIM I10
texHosoruu CAR-T°. BiiacTu cTpaHsl, IPUCOEAUHUB-
meiica Kk KBTO B 1984 1., MOCTOSTHHO 3asBJISIIOT, YTO
HUKOI/Ia He MCCIeJOBAIU U He TPOU3BOAWIN OGUOIIO-
rudyeckoe opyxue. TeM He MeHee HECOMHEHHO, 4YTO
B CTpaHe UMeeTCcd HayYHBIU U TPOU3BOACTBEHHBIN
MIOTeHLIMAJ AJIA ero CO3JaHuA.

OzHU ¥ Te Xe GUOTEXHOJIOTHMH MOTYT OBITh U TIO-
JIe3HBI, 1 HAHECTH KOJIoCCaNbHBIN BpeZ. B cBA3M ¢
9TUM, HanpuMep, Pa3BeZpIBaTeIbHOE COOOIIECTBO
CIITA BKJIIOUWIO TEXHOJOTHIO PeZlaKTHPOBAHUA Te-
HOMa B CIIMCOK «OPY»KUA MacCOBOT'O YHUUTOKEHUA»
(weapons of mass destuction)'. Ycrexu coBpeMeH-
HOU CHHTETUYEeCKOM OGMOJIOTHH Jal0T OCHOBAHUSA T10-
JlaraTh, 4TO B GJrpKaiiniee BpeMs MOXKHO 0XXKH/ATh
MOABJIEHHUA JOCTYIIHBIX METO OB CUHTEe3a HOBBIX
OPTraHMU3MOB C 33ZlaHHBIMU (IIpOrpaMMUpPyeMbIMU)
CBOHCTBaMH /ISl PA3TUIHBIX QpyHAaMeHTaIbHBIX U
NpUKIaZHBIX 1eseil. C MOMOIIbI0 CUHTETUYeCKOHN
610JIOTUY BO3MOXKHO «IIPOBOJUTD Pa3pabOTKy U CHH-
TEe3 BUPYCOB M OaKTEPHii € 3aJaHHBIMU CBOHCTBAMU
B TEPPOPUCTUYECKUX ¥ BOEHHBIX 1eJIsAX»' . TTo cocTo-
AHUIO Ha Havdasto asrycra 2020 r., no gaHHeM BO3,
HeT TBepZAOH yBepeHHOCTU OTHOCUTEIBHO ITPOUCXOXK-
JAeHus kopoHaBupyca COVID-19 (ecTecTBeHHBIH Win
HCKYCCTBEHHBIU ITyTh), a TAK)XXe U MecTa ero IIPoMC-
XOXKAEeHUA.

IIpusneueHue cneyuanicmos Kak 0ist Co8epuleHUs,
axkmos BT, mak u 08 npomugodelicmaus npecmy-
NJIeHUSIM, C8SA3AHHBIM C OUO02UUECKUM OPYHCUEM.
PeasibHbIE YTPO3BI COBEPIIEHUA OMOTEppOpPH3MaA
00yCJIOBIEHBI POCTOM YHCJIA CIIENUATICTOB — OHO-
TEXHOJIOTOB ¥ JOCTaTOYHO ZIOCTYITHON nHpOpMaLy-
eli, KoTopas KacaeTcs TeXHOJIOTHUU 10 IIPOU3BOJCTBY
6MOIIOTUYECKHX IIpernaparTos'>. BMecTe ¢ TeM, Kak

MUIIYT OTAEJNbHBIE UCCIEL0BATENN, CTEIIEHb YTPO3bl
BT k HacToAleMy BpeMeH! 3HaYUTeNbHO CHU3WIACK,
TaK KaK CYLECTBYIOT «CJI0XXHOCTHU C IIOUCKOM U IIpU-
BJIeYeHHEeM K ITOJTOTOBKE MpeAIoIaraeMoi broara-
KU CIIeIIHAINCTOB, CIOCOOHBIX PyKOBOJUTD U (WJIN)
BeCTH paboThI ¢ TaToreHaMy BUPYCHOM WK OaKTe-
PUaIbHOU TPUPO/BL, CTOAIINE HA I'PAHU COOCTBEHHO
HCCIIe[OBATENbCKOM IeATEbHOCTH U TPeOyIoIye
COOTBETCTBYIOILIETO JaOOPaTOPHOTO OCHAIIEHUS U
ormbiTa» ",

Cucmema meaczocydapcmeeHHbLx Mep 60pbObL ¢
y2posamu pacnpocmparerus BT, HO8bLx U CKpblMblX
opm buono2UUecKk020 OPYHCUSL MACCOBO20 YHUUMO-
aceHusl. KOHBeHIINA 0 3anpenieHny 6UOI0rUIeCKOTOo
OpYXUs He rapaHTHUpyeT 3$GEeKTUBHOIO MeXAyHa-
POZHOTO KOHTPOJIA €€ PeaIbHOI'O UCIIOIHeHu . JIto-
60e rocyzapcTBO, noANKcaBilee KOHBEHIINIO, MOXET
MIPOZOJKATh Pa3paboTKy 6MOIOTUYECKOTO OPYKUS
TIOZ, IPUKPBITHEM HCCIeZI0OBaHUM IO IporpaMMam
3amuTh .

Ha coBpeMeHHOM 3Tarne yBeIn4nBaeTcsa KOJIU-
YeCTBO TOCYZAapCTB, 00/IaIal0IINX HAYYHO-TIPOU3-
BOZICTBEHHBIM ITOTEHIINAIOM B chepe GOTEXHOIIO-
MU, MUKPOOWOJIOT MY, TeHHON NH)XEHEPHH, a TAK)Ke
VMMEIOIINX KOJUIEKIIUY TATOT€HHBIX OMOIOTHYeCKUX
areHToB. TeppopH3M B pa3JIMYHbIX €ro IPOABIECHUAX
PEerucTpupyeTca BO BCEX CTpaHax Mupa. B ycrosuax
Havaza XXI crosnetus npobiaemarrka BT HauymHaeT
NIpU3HaBaTbhCA BayKHeHIIel N3 OCHOBHBIX YyTPO3 Ha-
I[MOHAILHOM 6€3011acHOCTH B cTpaHax EBporieiickoro
Coro3a, CoegunenHsbix llltaTax AmMepuku, Kanaze, a
TaKKe B pA/ie APYTUX CTpaH .

CoTpyZAHNYECTBO U B3aUMO/IeliCTBHE roCyZapCTB
B 60pb0e ¢ yrpo3oii BT onpezensercsa MeXXAyHapos-
HO-IIPaBOBBIMU OCHOBaMU JJaHHOU JleATeIbHOCTH.
Tak, HarIpuMep, B paMKax MeXIOCyAapCTBEHHOI'O CO-
TpyAHudecTBa crpaH CHI' cozzaeTca eauHad cucrema
OpraHMU3aIIOHHO-IIPABOBBIX Mep IIPOTUBO/IEHCTBHA
yrpo3am BT, mprMeHeH!s HOBBIX U CKPBITEIX GOPM
6UOIOTMYECKOTO ¥ XUMUYIECKOTO OPYKUS MacCOBOTO
YHUUTOXKEHUs, 00eCIieueHN s aHTUTEPPOPUCTUYECKOM
3aIIMIIEHHOCTH GUOJIOTUYECKH OTIACHBIX OGBHEKTOB™®.

8 URL: https://wikichi.ru/wiki/Biotechnology_industry_in_China.gata (06paweHus: 11.04.2021).
? URL: https://zen.yandex.ru/media/vpoanalytics/raspolagaet-li-kitai-biologicheskim-orujiem-5eb3d9bf2027

132¢419e7519 (nata obpawenns: 11.04.2021).
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Pa3nuuHbIl YpOBEHb yperynupoBanus chep us-
y4eHUs MaTOTeHOB U pa3paboTKU HOBBIX OMOTEX-
HOJIOTUH B PasHbIX CTpaHaX CO3/IaeT OTpe/ie/IeHHbIE
po6IeMbI TIPY COTIACOBAHUY MEXYHAPOAHBIX J10-
TOBOPOB 1 HallMOHATHHBIX aKTOB M0 60phbe ¢ BT B
pasHbIX cTpaHax. OmacHOCTh TIPUMeHeHYs GMOIOTH-
YEeCKOTO OPYKHUS TEPPOPUCTAMU U BO3MOXKHOCTD BO3-
ZeNCcTBUA OMOOTUYECKUX aT€HTOB Ha IPaskJaHCKOe
HacejleHue 3aCTaBUIU FOCyAapCTBEHHbIE OpTaHU3a-
1AW Pa3HbIX CTPaH U MEXKAyHapOJHbIE OpraHU3aIUY
TOTOBUTb IUTAHBI OTBETHBIX MeP, HAXOUTh CITOCOOBI
npeceyeHud akToB BT.

HauuvoHanbpHbIe TUIaHBI TIPpOTUBOAeNcTBUA BT
[IOJIXKHBI SIBJIAThCSI COCTABHOM YaCThIO IUIAHOB I10
60pb0Oe co BCIbIITKaMU MHPEKITMOHHBIX 3ab0eBa-
HUH, XAMWUYECKUMU U PAJUOOTUIECKUMU UHIIAIEH-
taMu. OTipe/ieIeHHbIM CPeJICTBOM ITPOTHUBO/IEMCTBYSA
6UOTEPPOPU3MY CIYKUT Beeobimas ekiapaiius o
6103THKe U TIpaBax desnoBeka (FOHECKO, 2005),
KOTOpast He TOJbKO ZieKJIapupyeT 06513aHHOCTH CO-
XpaHATb 6MopasHoobOpa3ue B KauyecTBe 001elt 3a-
Jlauy 4eJI0BE€YECTBa, HO U TpeOyeT OT roCyAapCTB-
Y4aCTHUKOB TIPUHATHA HaJIEXAIIUX Mep A1 60pb-
651 ¢ BT 1 He3aKOHHBIM 060POTOM OPTaHOB, TKAHEH,
06pasIioB, FreHETUIECKUX PECYPCOB U T€HETUYECKUX
MaTepUuasoB.

Pe3ysbTaThl 00001eHIA aHATUTHYECKUX MaTePU-
aJioB 10 TpobieMam 6OPHOBI C OTTACHBIMU UHGEKITHSA-
MU CBUZIETETHCTBYIOT, YTO Ha COBPEMEHHOM STare HU
O/IlHa M3 CTpaH He CITOCOOHA B ZIOCTATOYHOM CTEeNeHU
MIPOTUBOZIENCTBOBATh OBUOTEPPOPUCTUIECKOM yTPO3e.
TakuM 06pa3oM, 0co60 onacHbie UHGEKITMY TTIPO/OI-
JKal0T OCTaBaThCs YTPO30ii 3/I0POBbIO HacEeNEeHUS U
SKOHOMUKE BCEX TOCYIapCTB.

JlanHble UHGEKIIUY MOTYT BO3HUKATh U PaCIIPO-
CTPaHATHCA KaK €CTeCTBEHHBIMU, TaK U IIpeHaMe-
PEHHBIMU TyTAMHU. [109TOMY KaXkZloe TOCyIapCTBO
06s13aH0 cOO6JTIOZIaTh MEXK/IyHaPOAHbIE TPaBUIa TI0
3ampeTy Ha CO3/laHue U UCIIOIh30BaHue OGUOoIorrye-

CKOT'O OPY’KUA U HaIlMIOHAJIbHBIE TIpaBUIa 6106e30-

MIACHOCTH U OMO3aIIUTHI IIPU PACCIel0OBAHUU CITyda-

€B, TI0ZIO3PUTEIBLHBIX Ha 0C000 OTIacHble HHGEKIUH Y

JIfoZielt ¥ YKUBOTHBIX, TabopaTOpHO# paboTe ¢ 0c060

OTIaCHBIMU ITATOT€HAMHU U IPOBEIEHUH MTOJIEBBIX HC-

C/IeJOBaHUH B IPUPOZAHBIX OYarax.

Jna obecniedyeHN HAIMOHAIBHOM 6€30M1acHOCTH
rocyZapcTBa Ipy BO3MOXKHOM HECAHKITMOHUPOBaH-
HOM IIpUMeHEHUH OUOJIOTUYECKUX CPeJCTB HEOO-
XOZIVIMBI:

— OCYILECTBJIEHUE €IMHOMN CHCTEMBI MOHUTOPHHTA
JUIS BBIIBJIEHUS OMOJIOTUYECKUX YTPO3;

— pabora crerciIyx6 co CrenuanicTaMu-6M0TeXHO-
JIOTaMU, UCCIIeZIOBATEIAMH B 00J1aCTH T€HHO-MH-
YKEHEPHOM /IeITeTbHOCTH, KOTOPBIE HE CMOTJIN
HaWTHU IpUMeHeHUe CBOMM 3HAHUAM B rocyzap-
CTBEHHBIX HAyYHO-UCCIIeJ0BATEIbCKUX IIEHTPaX;

— obyJeHue CIIelNaanuCTOB, BOBJIEYEHHbIX B ATIH/-
Ha/I30p 3a MaTOreHaMH, [0 IPOrpaMMaM, BKJIIO-
YaOIIUM OTPAaHUYEHHYI0, HO IPaBIJIbHO BBIOpaH-
HYIO I'PYTITY 6MOJIOTMYECKUX areHTOB;

— TIOATOTOBKA CHEINATINCTOB MEACTYKObI, KDUMU-
HaJIMCTOB, DKCIIEPTOB, CIeZj0BaTeNell 10 BOIPO-
caM 0COOeHHOCTEN MPOSBIeHNUs UHPEKIUH Tpu
IpPUMeHEHUH BEPOSITHBIM IIPOTUBHUKOM OHOJIO-
TUYECKUX CPE/ICTB C TEPPOPUCTUIECKUMU LEISAMU;

— TIpOBeJieHre TPEHIHI'OB MeUIIMHCKUX U 1abopa-
TOPHBIX PA6OTHHUKOB, pAOOTHUKOB JITHEMHUOJIO-
TMYeCKOU CITy>KOBI ¥ BETEPUHAPHOT'O KOHTPOJIA
JUIS1 HaJIJIEeXKAIero KOHTPOJIA 3a 0000 OTIaCHBIMHU
MH}EeKIUAMY;

— BeZieHHe MPOQIIaKTHYECKOH pabOThI cpesiy Hace-
JIeHUs1, pa3paboTKa COOTBETCTBYIOIIUX IIPOrPaMM
ZUIS IPOCBEIEHNS HaceleHN OTHOCUTETBHO HO-
BBIX OITACHBIX NHG}EKIINIA;

— pa3paboTKa CIennaJbHbIX MEJUIIUHCKUX CTaIU-
OHAPOB C BBICOKMM YPOBHEM 3aIIUTBI /I TOCITH-
TQJIM3UPOBAHHBIX MHPEKIIMOHHBIX OOJBbHBIX U
MeAUIIMHCKOTO TIepCoHasa.

NnpaBOBOro perynnpoBaHna // Mexp,yHapop,Hoe COTpyAHMNYECTBO EBpa3MVICKMX rocygapcTB: NOJINTUKA, 3KOHOMUKA, NpaBo.

2019.N21.C. 78—86.
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AnHomauus. B cmambe paccmampugarmcs cneyuguueckue 0cobeHHOCMU Npo@eccuoHaIbHO20
duanoza poccuiickux u Kumatickux wpucmos ¢ 0C06bIM AKUeHMOM HA COUUOKYIbIMYPHbLE PACXONHC-
OeHUsl, BO3HUKAIOWUE 8 PAMKAX 00WeHUS. 8 MENCKYIbIMYPHOM NPABOBOM NoJie. AHAU3UPYemC sl
NOMEHYUAN AH2AULICKO20 A3bIKA KaK 00uez0 ko0a KOMMYHUKAyuu npedcmasumesell opuouueckoil
npogeccuu 08yx cmpaH. ABmop npuxooum K 8u800y 0 He0OX00UMOCMU yuema cOUUOKYAbIMYPHO20
KOMNoOHeHma 8 o6yueHuu 6y0yuux pUCmMo8 MeXCKYAbmypHOU NPOPHeCcCUOHATIbHOU KOMMYHUKAYUU.
Knroueevte cioea: coyuokynbmypHblil, MeXCKYAbMypHbLil, NPagogoe noJie, Npagogast Kyasmypda,
cneyuguka.

Abstract. The article dwells on specific nature of professional dialogue of Russian and Chinese law-
yers with an emphasis on sociocultural differences arising in communication within the framework of
intercultural legal space. The potential of the English language as a common code of communication
for members of legal profession of the two states is analyzed. The author concludes that it is necessary
to take into consideration sociocultural component in teaching lawyers intercultural professional
communication.

Keywords: sociocultural, intercultural, legal space, legal culture, specific nature.

1_ [ pPOAOIKATOTIIMECS TIPOIleCCHl TIobanu3anuu B
1 coBpeMeHHOM 06II[ECTBE IPUBOAAT K pacIiupe-
HUIO IPaHUL] MEXKYIBTYPHOTO TPOPECCUOHATBHOTO
B3aUMO/IEVICTBYS B PA3JIUIHBIX Chepax AesITeMbHOCTH
JIIOZIEN.

BmecTe ¢ TeM nmpodeccruoHaNIbHOE COTPYAHUYE-
CTBO B MEXXKYJIBTYPHOM IIPOCTPAHCTBE OOHAPYKU-

BaeT psAJ CEpbe3HbIX U HabOJIEBIINX IPOOIEM COITH-
OKyJIbTyPHOT'O XapaKTepa, KOTOPbIe BCTAIOT Ha MyTH
CIIEIATUCTOB TP OCYIIECTBIEHUN MEXKKYIBTYP-
HO¥U npodeccroHaIbHOM KOMMYHUKAUU. OcobeH-
HO OCTPO COI[MOKYJIBTYPHBIE PA3INYUS OILIYTUMBI B
061IIeHUY FOPUCTOB, I7le OHA U3 CTOPOH, K TOMY K€,
MIPEZICTABISIET BOCTOYHYIO KY/IBTYPY.
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COBpEM&HHbIe KOMMYHUKALMOHHbIE rIpOﬁJ'IEMbI HayyHoro 00weHns

B pamMkax faHHOU cTaThy MBI IIpeANPUMeEM II0-
IIBITKY IIPOaHATN3UPOBATD CHENUPUKY MEKKYIBTYP-
HOT'O TPO¢EeCCHOHANTBHOTO O0IIEH A TPeACTaBUTeTeN
IpaBOBBIX Ky/NbTYp Poccuu u Kuras ¢ Touky 3peHus
BBIABJIEHUA OIIPe/ie/IeHHBIX COLIMOKYIBTYPHBIX ITPO-
TUBOPEYMI, HeM30€eKHO OKa3bIBAIONIUX BIUSIHUE
Ha yCIEeNIHBIN UCX0/, TPOdeCcCHOHAIbHOTO AUalora
IOPUCTOB /IByX CTpPaH.

B nepByto ouepe b yIIOMAHEM, YTO KUTalcKas
KYJIBTYPa, B COOTBETCTBUU C KiaccupuKaiyen ame-
PUKaHCKOro aHTporosora J. Xojula, IpUHaIeXUT
K TaK Ha3bIBa€MBIM «BBICOKOKOHTEKCTHBIM» KYJIBTY-
paM, B KOTOPBIX MHOTO€ OIIpe/iesiAeTcs HesA3bIKOBBIM
KOHTEKCTOM, CKPBITBIMU CMBICJIAMH.

VI3BecTHBIN HUZepIaHACcKui conuoor I'. Xod-
cTeZle, B Te4YeHNe HeCKOJIbKUX JIeT IIPOBOAUBIINMI
HccleZloBaHNA HallMOHAJbHBIX Pa3JINdUi MeXAY
CTpaHaMH II0 BceMy MUPY, IT0ocjie IPOBeAeHUs OIIpoca
COTPYAHUKOB ¢urmana Koprnopanuu IBM, pacro-
JokeHHoro B KuTae, Ha npeMeT onpezie/ieHUA UH-
JieKca JOJITOCPOYHOM opreHTauuy (IJIaHupoBaHue
OyZay1ero), cAenan BEIBOZ O HEOOXOAUMOCTH ydeTa
BIMAHUA KOHQYIIMAHCTBA Ha KyJIbTypY ZAaHHOH CTpa-
Hbl. OnIpoc nokasaj BBICOKUH NH/EKC J0ITOCPOYHON
opuenTtanuu B Kutae (118 6a/10B) B CpaBHEHUH C
JpPYrMMU cTpaHaMU; a B Poccuu Takoii mokasaresnb
He goctur U 80 Gawios'.

COIMOKY/IBTYPHBIE PA3IMYUsA B MBIIIEHUH, 00Y-
CJIOBJIEHHBle MHOTOBEKOBBIM BIUAHNEM TPaJULIUH,
HaxXoZAT CBOe OTpakeHHe U B COLIMOJIMHIBUCTHYE-
cKoit crerrdrKe OOIEHUS C TPEACTaBUTENAMU KH-
Talickoil KynbTyphl. [IprBeZieM conocTaBieHue He-
CKOJIPKUX IIPYMEPOB 3JIEMEHTOB KY/IbTYPhI OOIIeHNA
B PYCCKOM U KHUTalCKOM A3bIKaX:

1. [Tpusemcmaue. Ilo cioxuBIIeNca TpaAULIK HO-
CUTEJIN PYCCKOIO A3bIKa IPUBETCTBYIOT Pyroe JUIIO
oT cBoero suna («Pazapl mpuBeTcTBOBaTH Bac», «Pas-
pelInTe MONpUBETCTBOBATh Bac», u T.4.). B kuTaii-
CKOM JKe A3bIKe IIPU BCTpeyde IPUHATO IPUBETCTBO-
BaThb He OT CBOETO, a OT TpeThero juia (HanpuMmep,
OT MMEeHHU JiMpeKTopa WIH JaXke BCcell OpraHmsaliin)
(«fRF&... 38 7" Wil ») . TIpuBETCTBHE OT CBOETO JIMIA
MOJKeT OBITbh BOCIIPHUHATO KaK HEIIOJHOIIEHHOE, He-
3aBepIlleHHOe BBICKa3bIBaHUE.

2. Coznacue. B pe4eBoi MOZie/I PyCCKOTO A3bIKa
coriacvie OOBIYHO BBIpaXKaeTcss KOPOTKUMU dpasa-
MM MTOATBEPKAEHUS WIN 000pEeHN YCIBIIIaHHO-
ro (<<COI‘JIaCHbI C BaMI/I», «BBI IIpaBbI», «MBI AyMaeM
TaKXe», ¥ T.I.). B kuTalickoM ke A3BbIKe CyI|eCTBYeT
Liesiasd MaanTpa MoZesel 41 BeIpaXKeHUA COITIachA.

Hampumep, roBopsIuii MoxxeT MOA4epKHYTh, B Ka-
KOU CTeIeH! OH COIIAaceH C MpeAIoKeHHbIM (F 77
2 H — Ha CTO IPOLIEHTOB, IEIUKOM U TOJHOCTHIO;
43 — ouenn, BecbMa U T.11.). [[pUMeYaTeNbHO, YTO
BBIpa)KEHHOE B peUU lTIepBOHAYaIbHOE COTVIacre BIIO-
CJIeICTBUY BIIOJTHE MOKET 06EPHYThCSA OTKa30M, TaK
KaK B COOTBETCTBUM C KUTAUCKUM TUKETOM HECO-
Iacue Hesb3s BbICKa3aTh CPa3y ke U KaTeroOpu4HoO,
€ro Heo6XOZIMMO CMATYUTH, 0O0HUTH, He puberas
K pe3KHUM BhIpakeHUsM. Takas Mozesb peueBoro
MOBe/IleHUs OYeHb YCTOMUNBA, TOCKOJIbKY ABAETCS
HEOTheMJIEMON UepTOil KUTAaiCKOTO MEHTaMUTETA.

3. Komnaumenm. B oTanyne oT KOMMYHUKA-
TUBHOU KYJBTyPbl TOBOPSIINX HA PYCCKOM fI3BIKE,
B KOTOPOM B OCHOBHOM IIPUHSTO IPUHUMATh KOM-
IUTMMEHT, pearupys Ha Hero Ju60 BepbajbHO — C
6J1aT0ZIapHOCThIO, MO0 He BepbaTbHO — C TIOMOIIIBIO
VIBIOKY WK KUBKA, B KUTAMCKOM Ky/IbTYpe OOIIeHs
moo6Hast MOZie/b B3aUMOAEHCTBUS B/ JIU YMECT-
Ha. B kuTalickol KyJabType ¢ ApeBHUX BpeMeH X0Po-
LIUM TOHOM CUHTaeTCs BCAUYECKOe OTpUIlaHe W,
1o KpatiHeil Mepe, IpUyMeHbIlIeHHe CBOUX 3aC/IyT
u criocobHocreit (W, & 715 1EWe — gto B, 10
3TOrO ellfe faneKo U T.11.). [I[puHATHe KOMILUTUMEeHTa
WJTU TIOXBaJTbI MOKET OBITh paciieHeHO KaK MpU3Hak
HECKPOMHOCTH WM HEBOCITUTAHHOCTH .,

[Tomo6HbBIE COIIMOMHTBUCTUYECKE HECOOTBET-
CTBUA JIeMOHCTPUPYIOT OUEBUIHBIE PACXOXKAEHUS
KOMMYHUKATHUBHBIX TaPaMeTPOB IBYX KY/IbTyp 06-
uteHus. [Ipu ocyliecTBIeHUU Ke KOMMYHUKAIUU B
paMKax MeXKY/IbTyPHOT'O IIPAaBOBOTO MTOJIA CUTYaLUs
OCJIOXKHAETCA U pa3IndueM MPaBOBBIX TPAAUIIUIMA.

[TpaBoByto cucteMy Kutas HepeKO Ha3bIBAIOT
yHUKaibHOU. Takoe omnpezieseHue, Ha HAII B3IVIAL,
SIBJITETCSI BIIOJIHE 0O0CHOBAHHBIM, Be/lb OHA TIpe-
cTaBsAeT cob0M YHUKAIbHOE COUeTaHe HOPM COITH-
QJIMCTUYECKOTO, MeXAYHAPOAHOTO IpaBa U Tpaau-
roHHoro npasa Kuras (koH}ynmaHCTBO, IETU3M).
[TocnenHee oka3zaso OrpOMHOE BIUSHUE HA COBpe-
MEHHBIH 00JIMK KUTAHCKOTo paBa. VI3BeCTHBIH Hc-
cienoBatTesb coBpeMeHHoro npasa Kuras I1. B. Tpo-
IIUHCKUH B cBOel paboTe, TIOCBAIIEHHON KOMITTIEKC-
HOMY McCCJIeZJOBaHUIO IIPaBOBOM cucTeMbl KuTas,
MIPUBOAUT IlepeyeHb MPaBOBBIX TPAAULINHN, TOBIU-
SIBIINUX HA CTAaHOBJIEHUE KUTANCKO MPaBOBOI KyJIb-
TypBI, B TOM yncie B [oHKOHTe, Makao u TaiiBane’
(cMm. Tabuiry).

Kaxk BUZIHO U3 TabJIMIIbI, BAUSHIE TPAAUIMOHHOTO
npasa Kurtas nmoBcemMecTHO, UTO, B CBOIO OUepe/ib, ie-
MOHCTPUPYET OOJBINON aBTOPUTET Tpaaulinii JIpes-

' Haymenko T. B., MopozoBa []. A. Teopusi MexKynbTypHbix u3amepeHuii I'. XodbcTene kak MeTofonornyeckas ocHoBa mccle-
[0BaHNS COBPEMEHHbIX COLManbHbIX MpoLeccos // MexayHapoaHbIi XypHan nccnefosanmin kynbtypsl. 2018. N2 1 (30).

C. 144—154.

2 byneHHas C. 10. K npobneme obyuenuns Lingua Franca c no3uuuii pasHbix npaBoBbix KynbTyp // BecTHnk Mockosckoro
rocyfapCTBEHHOro NHIBUCTMYECKOrO yHuBepcuTeTa. O6pasosanme u negaroruveckue Hayku. 2020. Boin. 4 (837).

C. 60—70.

8 TpowwmHckuii [1. B. NMpaBoBas cuctema Kutaitckot HapogHoi Pecnybnuku: ctaHoBneHue, pasButue U xapakTepHble
ocobeHHocTH // BecTHuk Yuunsepcuteta umenn 0.E. Kytaduna (MTHOA). 2015. Ne 5. C. 99—117.
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IIpaBoBbIe TpaguLVY, IIOBIKNABIINE Ha CTAHOBJIEHIE KUTalCKOU IPaBOBOM KyJIbTYPbI

KoHTnHeHTanbHbIM Kutan [[OHKOHT

Makao TamBaHb

1. AHrnocakcoHckas
npaBoBas CeMbS

2. TpapvumnoHHoe
npaso Kutas

1. PomaHo-repmaHckas
npaBoBas CEMbS

2. AHrnocakcoHckas

npaBoBas CEMbS

3. CoseTckoe npaBo

4. TpapgunumoHHoe npaso Kutas

1. PomaHo-repmaHckas 1. PomaHo-repmaHckas
npaBoBas CeMbs npaBoBas CeMbS

2. TpaguumoHHoe 2. AHrnocakcoHckas
npaso Kutas npaBoBas CeMbs

3. TpaguumnoH-

Hoe npaBo Kutas

Hero KuTass B mpaBOCO3HAaHUY KUTAUCKUX TPAXK/aH.
Takas cenuduKa MpaBOBOM TPAAUIIUY TAKXKeE Ha-
XOZIUT CBOE OTPA’KEHUE U B OPUANIECKOM MTUChME,
B KOTOPOM E€IIle C [PEBHUX BpEMEH ITPUBETCTBYETCS
JIAKOHU3M: MBICJIA BBIPAXKAIOTCSA TIOCPEACTBOM BCETO
JIUIIb YETHIPEX UEPOTTH(OB, KOTOPBIE, OTHAKO, He-
cyT mrybokoe cozepikatre. DTa 0COOGEHHOCTD I0PH-
IMYECKOT0 TTMChMa COXPaHSIeTCs U B Hallle BpeMH,
YTO 3aTPYAHAET MTePEeBO/] KUTAWCKUX IOPUAAIECKUX
ZIOKYMEHTOB Ha ZIpyTue sA3biku (Hampumep, [7] 1. [A]
i — obecrieyeHre KEHIMHAM PABHOTO C MyXKYMHA-
MU BO3HarpakeHus 3a paBHbIA Tpyz; i LR —
COBepIIleHHe IPECTYIUIEHHU 10 HEOCTOPOKHOCTH ).

He MeHbIIIe 3aTPyITHEHUI MOXET BBI3BATh U MPO-
1IeCC 3aKJIIOUYEHU JOTOBOPA, TaK KaK 3aKJII0UEHUE
ZIOTOBOPOB B KUTANICKOY TPaBOBOMU KyJIbType UMe-
eT paz crenuduuecKUx 0cOOEHHOCTEH: HalpruMep,
OTCYTCTBHE Ha 3aKOHO/J]aTETbHOM YPOBHE TAaKOT'0O
TOHSITUST POCCUMCKOTO TIPaBa, KaK «CyleCTBEHHOE
YCJIOBUE IOTOBOPA»; IEPBOCTENIEHHOCTh ITEYATH TI0
OTHOIIIEHUIO K MTOATINCH TIPU 3aKII0YEHNHU IOTOBODA;
MIPaBO MPEACTAaBUTENS OPraHU3AIUY TTOATTUCHIBATh
JIOKYMEHTHI 6€3 I0BEPEHHOCTH | T.7.°

Kpome Toro, Kak MU3BECTHO, OCHOBHBIM SI3bIKOM
MEXYHAaPOJHOTO OOIIeHNs, B TOM YHCIIe podec-
CUOHAJIbHOTO, B CWJIY PA/la MPUYHUH TPU3HAETCS
AHIVIMHCKUH A3BIK. PaccMaTpuBas BO3MOXKHOCTh
€ro MCI0JIb30BaHUsA B TpodecCHoHaTbHOM 00II1e-
HUU B paMKaxX MEXKYJbTYPHOT'O IIPAaBOBOTO TOJIS C
ydacTrieM napTHepoB u3 KHP, o6Hapy)XxuBaeM, 4To
pecypc aHTJIMMCKOTO SI3bIKa He MOYKET OBITh hCUep-
MIBIBAIOIIVM TIpU TTepefiaye I0PUANIECKUX CMBICIOB
MMOHATUH, He TPUHAJIEKAIINX aHTIIOCAKCOHCKOMU
MIPaBOBOI KY/IBTYpe. B KauecTBe mpuMepa MpuBegeM
0/THO 13 HanboJiee YacThIX IOPUANIECKUX TIOHATHIH.

MouuenHuuecmeo — B yroJIoBHOM IIpaBe Poccuu
3TO OJHO U3 IPECTYIUIEHUH IIPOTUB COOCTBEHHOCTH,
HeHacWwIbCTBeHHas ¢popma xuinenus. [Ipectymie-
HHeE COCTOUT B 3aBIaZIeHUU YyKUM UMYIIEeCTBOM
WIA IproOpeTeHn  NpaBa Ha UMYIIeCTBO ITyTeM
obmaHa 6o 3/10ynoTpebaeHreM foBepueM (ctT. 159
YK PD)°.

Fraud — the name given to the actions that are
meant to mislead and deceive that may not have been
the original intent. Fraud consists of some deceitful
practice or willful device, resorted to with intent to
deprive another of his right, or in some manner to
do him injury’.

VER—ILVEIR U ) (3aBnanenue ayxum umy-
IIeCTBOM WJIH IeHEeXKHBIMU CPeICTBaMU 0OMaHHBIM
nyrem® (ITepesoz Hamt. — C. B.).

OueBHUZHO, YTO OIIpefe/ieHUA JAHHOTO IIOHATHUA B
PYCCKOM U KUTaMCKOM s3bIKax Oojiee KOHKPETHBIE,
B OTJINYHE OT OIlpeZieJIeHNs B aHITTMMCKOM fA3bIKe,
I/le JaHHOE TTOHATHE OKa3bIBaeTCsA 60jIee IIMPOKUM.
[TpexcraBieHHble e GUHUILINYI TAKOT'O YaCTOTHOI'O
MIOHATHS, KaK «MOLUIEHHIYeCTBO» Ha IIpUMepe pyc-
CKOT'0, KUTAalCKOT'O U aHIVIMHMCKOI'O A3bIKOB, a TaK-
Ke IPOBEeZIEHHOE HaMU B TIPEAbIAYIINX U3BICKAHUAX
Ty60KOe HcceJoBaHue TOTeHIMala aHITIMICKOTO
A3BIKA KaK 00111ero A36IKOBOT0 KOZA /IS YIaCTHUKOB
MEXKYJIBTYPHOTO TIPABOBOTO IUAIOTa’, B TOM YUCIIE
C KUTAWCKUMHU ITAPTHEPAMU, BBIABIAET PACXOXKAECHUA
IOpUJUYECKUX CMBICIOB ITOHATHUH, UCIOIb3YEMBIX
KOMMYHHUKaHTaMH, IPe/CTABIAIOIINMY POCCUHCKYIO,
KUTANCKYIO ¥ aHIVIMICKYIO IPABOBBIE KY/IBTYPHI.

CiiefoBaTesbHO, HEMAJOBAXHBIM (paKTOPOM B
POCCUHCKO-KUTAaWCKOM I0PUJUYECKOM OOIIeHUN
CTAHOBUTCS BbIOOP sI3BIKA TAKOTO OOIIEeHUs, BEJb
WCIIO0/Ib30BAHNE aHIVINCKOTO S3BIKA He MOXKET B IOJI-

Loy Katonb. HOpnpanueckas NUHrBUCTUKA Kak HaydHblii npeaMet B Kutae // Opucnunnreuctuka. 2007. N2 8.

5 KpaTtkuit 0630p kuTaitckoro npasa // URL: https://www.mk-law.ru/delyus-znaniyami/knowledge_16.htmL.
¢ Bonbuwow topuguueckuit cnosaps // URL : https://juridical.slovaronline.com/.
7 Black’s law online dictionary // URL: https://alegaldictionary.com/page/3/?s=fraud.

& ARDE VI A #2004,

CM.: bypenHas C. fO. K npobnemMe ncnonb3oBaHUs aHrnmnnckoro a3bika kak Lingua Franca npodeccroHanbHoro obuieHns

topucTos B XX| Beke // BecTHMK MoCKOBCKOIO rocyfapCTBEHHOIO JIMHIBUCTMYECKOTO YyHUBepcuTeTa. OBpasoBaHme u
neparorudeckue Hayku. 2019. N2 4 (833). C. 29—40 ; OHa xe. K npobneme obydeHus Lingua Franca ¢ nosuuuin pasHbix

NpaBOBbIX KYyNbTyp.
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HOI Mepe rapaHTHpPOBATh JOCTAaTOYHOE IOHUMaHHe
IIoJIy4aeMoii oT cobeceJHMKA MHPOPMAIIHH.

Takum obpazom, i u3ydaromux rnpaso Kurasa B
Poccun u nsydaromux npaso Poccuu B Kutae mpez-
CTaBJISIETCA 1Ie1ecO00pa3HBIM U3y4aTh KUTAUCKUHA 1
PYCCKUI A3BIK, COOTBETCTBEHHO. BeccropHo, U TOT,
U ZIpyTOIi A3bIK, 0COOEHHO KUTAUCKUHN, ABIAIOTCA
SI3BIKAMU BBICOKOM cTeleH! cyIokHOCTU. OZHAKO B
CJIOKUBIIUXCSA YCIOBUAX TaKOE B3aMMHOE M3yde-
HUe S3bIKOB II03BOJIUT IOJYYUTh Oojiee TIIyOoKoe
MTOHMMaHUe COLMOKY/IBTYPHBIX 0COOEHHOCTEN /IBYX
KY/IBTYP, 9TO, B CBOIO OYepeZb, TOJOKUTEIbHO II0-
BJIVSIET Ha aZleKBAaTHOCTh BOCIIPUATHSA IPAaBOBOU
criennpUKY B paMKax OOIIeHHs B MEXKYJIBTYPHOM
[IPaBOBOM IIOJIE.

ITpuBeZieHHBIN HAMU aHATN3 OTJENIbHBIX XapaK-
TEePHBIX YePT KaK KUTAWCKON KyIbTYPhI OOIIeHUA
B [IeJIOM, TaK U IPaBOBOU KyJAbTYPHI B YaCTHOCTH,
JieXKaluX B OCHOBE CYIIECTBYIOIINX TPYAHOCTEH
npodeccroHaIbHON KOMMYHUKAIIUY IOPUCTOB, II0-
3BOJIAET cZleIaTh BEIBOZ O HEOOXOAMMOCTH IIOUCKA
IyTel IpeooIeHNs 3aTPYAHEHN, 00y CITOBIEHHBIX
COLIMOKY/IBTYPHBIM XapaKTepoM B3auMOZENCTBUSA B
MEeXKYJIbTypPHOM IIPaBOBOM IIPOCTPAHCTBE.

[TockonbKy M3HAYaIBHO OBJIaZIeHUE I0pHUCTaMU
OCHOBaMH MEXKYJIbTYPHON KOMMYHUKALIUY IIPOIC-
XOZIUT B paMKax oOy4eHus B yueOHOM 3aBeZIeHNH, TO
ocob0e BHUMaHUE B COZIep’KaHUU 00y4eHHUs JOHKHO
YAEeNATHCSA, HAa Hall B3IVIAZ, UMEHHO COLIMOKYJIbTYP-
HBIM 3HAaHHUAM B IpodeccroHaIbHON chepe, Kak B
npotiecce 0Oy4eHUs IpeIMETHBIM 3HAaHUAM, TaK U
WHOCTPAaHHOMY fA3BIKY I10 CIEIIUaTbHOCTH.

3HaYMTeIbHBIM IIArOM BIIEpe[], C TOYKU 3peHUs
03HAKOMJIEHUS €O crenudrKoi (B TOM YHCiIe TepMU-
HOJIOTMYEeCKOI) COBpEMeHHBIX IIPABOBBIX CHCTEM, a
Taxke GOPMUPOBAHNA CUCTEMATU3MPOBAHHBIX 3Ha-
HUH 06 UX UCTOPHH, COBPEMEHHOM COCTOSTHUY, B3aU-
MOBJIMAHUH U B3auMozeiicTBuu'’, cTano BKIoYeHre
B 0Opa3oBaTeIbHbIE IIPOrPAMMBI OTE€YECTBEHHBIX
BY30B TaKOT'0 HEOOXOAMMOTrO, Ha Halll B3MIAZ, Kypca
Kak «CpaBHHUTEIbHOE IIPAaBOBe/IeHNE», 0COOEHHO pU
IIOArOTOBKE IOPUCTOB MEXAYHAPOAHOTO IPOQUIIA.
OzHAKO B paMKax TaKOT'O Kypca aKI[eHT B OCHOBHOM
JieslaeTcs Ha M3ydeHre JOMUHUPYIOIINX B COBPEMeH-

HOM IOpUNYECKOM COODIIeCTBE aHIVIOCAKCOHCKOH U
pOMaHO-TepMaHCKOH ITPaBOBBIX Ky/NbTyp. KuTalickoit
)Xe IIPaBOBOM cHCTeMe He yZensaeTcs JoKHOTO BHU-
MaHUA, a 3a4acTylo U BOBCe IIpe/jiaraeTcsa U3y4uThb
CTyZIEHTaM CaMOCTOATENBHO. Bosee yO6oKuM usyde-
HHEeM KUTaNCKOro IpaBa 3aHMMAIOTCA YUeHBIe, yKe
MTOJTyYUBIIKE BBICIIEe 0Opa30BaHUe U XKeTalolye
CBAI3aTh CBOIO PO eCCHOHATBHYIO AeATENIbHOCTB C
npaBoBoOl Tpaaunueil KHP.

B ci10:XUBIINXCA YyCIOBUAX, IPOBOANMEIE B I10-
cjleflHYe roJbl COBMECTHBIE POCCUNCKO-KUTaCKUe
MepOIpUATHS, TOCBAIIeHHbIe BOIIPOCaM IopuANYIe-
CKOT'0 00pa30BaHUA U COTPYAHUYIECTBA FIOPUIIMIECKUX
coobmectB Poccuu 1 KHP, cTaHOBATCA HEOOXOAUMBIM
WHCTPYMEHTOM pellleH!sI pacCCMOTPEHHBIX HaMU B
paMKax JJaHHOU CTaTbU BOIIPOCOB, KACAIOMINXCA IIPO-
deccroHambHOTO 00IEeHNA IIPe/ICTaBUTe el TPaBo-
BBIX KyJIBTYP ZABYX cTpaH. OcylllecTBisgeMble B paMKax
Takux GOPyMOB COBMECTHEIE UCC/IeJOBAHNA yUe-
HBIX-IOPHCTOB IO3BOJIAIOT YIIYOUTHCA B COI[MOKYIIb-
TYpPHYIO criellpUKy IPaBOBBIX TPAaAULINH, 3HAHNE
ocobeHHOCTe KOTOPBIX II03BOJINT B AaIbHEHIIIEM pe-
11aTh pas3JInyHble BOIIPOCH MEeXJyHapOJHOTO IIpaBa.

B 3aBepuIeHre OTMETHM, ITO cdhepa I0pUCIpPYyZAeH-
LMY HACTOJIBKO OOYC/IOBIeHA HAllUOHAIbHO-KYJTh-
TypHOU crielinUKOH, 9TO IPU ITOATOTOBKE I0PU-
JIMYEeCKUX Ka/[pOB HEBO3MOXKHO CET'OZHS 0OOUTHCH
6e3 oByaZieHys OyAyIIUMY IOPUCTAMU YMEHUAMH,
[TO3BOJISIOIIMMH OCYIIeCTBIIATE IPodeCcCHOHaIbHOe
ob1IeHre ¢ TapTHEPaMHU U3 JIF0OBIX JIMHI'BOCOIIIYMOB
B XOZle iuajora B MeXKy/JIbTypHOM IIpaBOBOM IIOJIE.
BriABNeHMe, OCBOEHME U YUeT «CKPBITHIX CMBICJIOB» B
IIpaKTU4YeCKOU 1eATeIbHOCTY COBPEMEeHHOI0 I0prCTa
ZIOJKHBI CTaTh IPUOPUTETHBIMY HallpaBIeHUAMU
IeIarorn9ecKuX yCWINHA B paMKax obydyeHus Oyay-
IIUX IOPUCTOB MEXKYIBTYPHOU IIPOdeccroHaTbHON
KOMMyHuKanuu''.

Tako oAxoZ K pellleHNI0 JUHTBOAUAAKTUIECKUX
3a/a4 3HAUUTEIbHO CHU3UT PUCK MEXKKYJIbTypPHOHN
UHTeppEePEHIINH, a TAKXKe 0OpalleHus K JIOXKHBIM
cTepeoTumiaM; OyZeT CIIOCOOCTBOBATh PACIIUPEHUIO
po¢deccroHaIbHOTO KPYTro30pa, a KaK pe3y/IbTaT —
6oJiee KOHKPETHOMY OTIpeZIeJIEHHUIO MeCTa IIPaBOBBIX
kynbTyp Poccun u KHP Ha mpaBoBol KapTe Mupa.
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