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Annomauus. Hnppacmpykmypa unancogoeo pvinka Kumas sxatouaem wecms munog cucmem:
cucmeMbl peeucmpayull U XpaHeHust UHAHCOBLLX AKMUB08, KIUPUH208ble U PACUeMHble CUCMeMbl,
mopeogble NI0WAOKL, XPAHUIULLA OMUENMO08 0 MPAH3AKUUSLX, KI0Ueable NIAMmeNCHble CLUCTeMbL U
6a308ble KpedUmHbLe cUcMeMbl, KOMopble umerom 60iblLoe 3HaueHue 015l 0becneueHlss cmablib-
HO020 PYHKUUOHUPOBAHUS PUHAHCO801L cicmeMmbl. OOHAKO COOMeemcmayrolee 3aKoH00ameabcmao
PA3PO3HEHHO, CO0ePHCUMCS 8 Pside OMOeNbHbLX 3aKOHO8 U AOMUHUCMPAMUBHBLX Pe2NaAMeHN08,
Xapaxkmepu3syemcsi fpazmMeHmapHoCcmbvio U HeOOCMAamouHbLM YpO8HeM HopmamuegHoil 6assl. Kpome
mozo, HeDOCMAMOUHO sICeH NPABOBOLL cMamyc UHGPaAcMpyKmypbL GUHAHCOB020 PbIHKA, 02PAHU-
YeHa 3P PexmusHOCMb cAMOPeYAUPOBAHUS U OMCYNMCMEYeNm CUCMeMHAs MOOelb pe2yuposa-
HUs. B cesi3u ¢ amum scenamensvHo, umobsl 3aKoH 0 uHaHcax yHubuyuposan 6azosyto cucmemy
UHPpacmpyKmypsl GUHAHCOB020 PbLHKA, NPOSICHILI ee coOeprcaHue, 00BeMm U Npagogoli cmamyc, a
maxkice yOeausn NpUOpUmMemHoe BHUMAHLE HOPMAM CAMOPe2YAUPO8aHUsl. B mo jce 8pemst cnedyem
€030ams CKOOPOUHUPOBAHHYHO CUCMEMY Pe2yUPO8aHUS, NpU Komopoll LlenmpansHulii 6aHk 6ydem
ocyujecmeaisims MaKponpyoeHUUANbHbLI Had30p nod KoopouHayueil [JenmpanwvHoil puraHcogotl
komuccuu, a Komuccus no yeHHsim Gymazam u gvrouepcam u [nasHoe ynpasieHue puHaHco8020
Hadsopa pazdensim 06513aHHOCMIL NO GOPMUPOBAHLIO OUHAMUUHOZ0 U CO2JIACOBAHHO20 MEXAHU3MA,
obecneuusarnuyezo 0KA3aHle KAUeCma8eHHbIX UHAHCOBLLX YCIy2 PeanbHOl IKOHOMUKE Hepe3 8epX0-
8eHCMB0 3aKoHA 06 UHPpacmpykmype puHaHC08020 pbihka Kumas.
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Kntoueesle cnosa: uHgpacmpykmypa puHaHco8020 PbIHKA, PUHAHCOB80E 3AKOHO0AmMeabCmaeo,
cucmema Had3opa, CuUCMeMmMHast ONMUMU3AYUS

Abstract. China’s financial market infrastructure encompasses six types of systems: financial asset
registration and custody systems, clearing and settlement systems, trading facilities, transaction
report repositories, important payment systems and basic credit systems, which are of great signifi-
cance in safeguarding the stable operation of the financial system. However, the relevant legislation
is scattered in a number of individual laws and administrative regulations, showing fragmentation
and low-level characteristics, and there are problems such as unclear legal status of financial market
infrastructure, limited effectiveness of self-regulation, and lack of systemic regulatory model. In this
regard, it is recommended that the proposed financial law should unify the basic system of financial
market infrastructure, clarify its content, scope and legal status, and give priority to the application
of self-regulatory norms. At the same time, a coordinated regulatory system should be constructed,
with the central bank leading the macro-prudential supervision under the coordination of the Central
Financial Commission, and the Securities and Futures Commission and the General Administration
of Financial Supervision dividing up the work to form a dynamic and coordinated mechanism, so as
to provide high-quality financial services for the real economy by the rule of law of China’s financial
market infrastructure.

Keywords: financial market infrastructure, financial legislation, regulatory framework, system

optimization

n July 2024, the Third Plenary Session of the

20th Central Committee of the Communist
Party of China passed the Decision on Further
Comprehensively Deepening Reform and Promoting
Chinese Modernization, which explicitly put forward
the legislative goal of “enacting financial laws”, with
the intention of enacting a basic law in the field of
finance to coordinate the individual financial laws
and to form a coordinated, unified, and complete
system of financial laws and regulations. The system
of financial laws and regulations is harmonized and
complete.' Financial Market Infrastructures (here-
inafter referred to as FMI), as the backstage system
of financial system operation, its stable and efficient
operation is crucial to the safety and efficiency of the
whole financial system?. Therefore, FMI should be-
come an important adjustment dimension of finan-
cial law. Retrospectively, the systemic risk prevention
and control function of FMI has been emphasized
after the international financial crisis in 2008, and
the connotation of FMI was first defined in the U.S.
Dodd-Frank Act in 2010; in 2012, the Committee on
Payment and Settlement Systems of the Bank for In-
ternational Settlements (CPSS) and the International
Organization of Securities Commissions (I0SCO)
jointly issued Principles for Financial Market Infra-
structures (hereinafter referred to as PFMI) further
defines FMI as “a multilateral system for clearing,
settling, or recording financial transactions between
participating institutions”, and categorizes it into five
types: payment system, central securities depository
(CSD), securities settlement system (SSS), central
counterparty (CCP), and transaction database (TR).

China’s financial market infrastructure (FMI) sys-
tem is in line with international standards, but also
has local characteristics. 2020, the People’s Bank of
China (PBOC) and six other ministries jointly issued
the “Work Program for the Coordinated Supervision
and Regulation of Financial Infrastructures” (herein-
after referred to as the “Work Program”), which in-
cludes the “trading facilities” and “basic credit system”
in the scope of FMI. “into the category of FMI, forming
six categories, including financial asset registration
and custody systems, clearing and settlement systems,
trading facilities, transaction report repositories, im-
portant payment systems, and basic credit systems,
and continuing the categorization paradigm in the
Measures for the Supervision and Administration of
Financial Infrastructures (Solicitation of Opinions)
(hereinafter referred to as the “Management Meas-
ures”) in 2022. Based on the Chinese FMI classifi-
cation framework and the international standard of
PFM]I, this paper systematically deconstructs the ac-
tual pattern of China’s FMI legal system and discusses
its legal system dilemma and optimization path.

1. Legislative Overview of China’s
Financial Market Infrastructure System

At present, the scope of China’s FMI has been deter-
mined, the relevant system is scattered in a number of
laws, regulations and departmental rules, the content
framework has been basically formed, and the rele-
vant administrative policy documents have initiated
an attempt to build a unified system.

' Xing Hui-giang. On the Formulation of Financial Law[J] // China Law Journal. 2025(2). P. 24.
2 Guo Li. The Era’s Demand and Theoretical Consideration for the Formulation of Financial Law[J] // Finance and

Economics Law. 2025. N2 2. P. 27.
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1.1. Legislative Forms

China’s FMI regime is scattered in a number of
individual laws such as the Securities Law of the
People’s Republic of China, the Law of the People’s
Republic of China on the People’s Bank of China,
and the Law of the People’s Republic of China on Fu-
tures and Derivatives (hereinafter referred to as the
Securities Law, the PBOC Law, and the Futures and
Derivatives Law), which are fragmented and limited
in scope, and the construction of the regime has not
been sufficiently systematized. The legal regulation
of FMI relies more on the administrative regulations
of the State Council and departmental administra-
tive regulations of lower rank, the former including
the Regulations on the Administration of the credit
reporting Industry and the Regulations on the Ad-
ministration of Futures Trading, and the latter mainly
including the Measures for the Administration of Se-
curities Settlement Risk Fund, the Measures for the
Administration of Futures Exchanges, the Measures
for the Administration of Stock Exchanges, the Meas-
ures for the Administration of Securities Settlement
and the Measures for the Payment and Settlement
of Payments, the Measures for the Administration of
Network Payment Businesses of Non-Bank Payment
Institutions and the Measures for the Administra-
tion of Bond Registration, Custody and Settlement
of Bond Markets in the Interbank Measures for the
Administration of Bond Registration, Custody and
Settlement in the Bond Market, etc.

In addition, other administrative documents is-
sued under the names of “Circulars”, “Decisions”,
“Programs”, etc. also play a role in the construction
and operation of the FMI. For example, the 2013 Cir-
cular on Matters Relating to the Implementation of
the Principles for Financial Market Infrastructures
provided institutional guidelines for the initial con-
struction of the FMI by citing the contents of the
PFMI; and the 2020 Work Program clarified for the
first time the scope of China’s FMI, marking the tran-
sition of China’s FMI system to a coordinated and

systematic approach to planning and construction.
These administrative documents have a more “admin-
istrative policy” color, reflecting the gradual evolution
of a “policy-first” approach in constructing China’s
FMI system.

1.2. Main contents

In respect of the financial assets registration and
custody system, Chapter 9 of the Securities Law, “Se-
curities Registration and Settlement Institutions”,
stipulates the conditions for the establishment of
securities registration and settlement institutions,
the scope of their functions, their business rules and
legal liabilities. Due to the fact that the Securities
Law mainly focuses on the adjustment of publicly
issued capital securities, its provisions on registration
and settlement organizations are mainly applicable
to the securities market, and are not mandatory for
the registration and custody of non-securities finan-
cial assets such as the interbank lending market, the
interbank bond market, the bill market and the gold
market.? In addition, the Administrative Measures for
the Registration, Custody and Settlement of Bonds in
the Inter-bank Bond Market provides for the registra-
tion and custody of inter-bank bonds, of which Article
5 clarifies the legal status of the Centralized Treasury
Bonds Registration and Settlement as the bond regis-
tration, custody and settlement institution.*

In respect of the settlement and clearing system,
the PBOC Law contains no explicit provisions on FMI.
Article 52 defines financial institutions, primarily
banking financial institutions, and even the scope
covered by the “application by reference” clause in
its second paragraph excludes FMIs. Article 27 men-
tions the clearing system but confines it to regulating
internal clearing within the banking industry.’ In con-
trast, the securities registration and settlement system
is more complete and detailed, with three different
levels of legislation. First, Articles 108 and 147 of the
Securities Law clarify the clearing responsibilities of
the securities registry and clearing organization, and

8 Zhu Xiao-chuan. China’s Financial Market Infrastructure Management: Current Situation, Difficulties and Legislative

Path [J] // Southwest Finance. 2020. N® 4. P. 14.

4 See Article 5 of the Administrative Measures for Bond Registration, Custody and Settlement in the Interbank Bond
Market: The bond registration, custody and settlement institution referred to in these Measures refers to the legal
person that specializes in the registration, custody and settlement of bonds in the interbank bond market. The Central
Government Bonds Registration and Settlement Company Limited is the bond registration, custody and settlement
institution designated by the People’s Bank of China.

5 See Article 27 of the Law of the People’s Bank of China: The People’s Bank of China shall organize or assist in organizing
the clearing system among banking financial institutions, coordinate clearing matters among banking financial
institutions and provide clearing services. Specific measures shall be formulated by the People’s Bank of China.
Article 52: (1) The banking financial institutions referred to in this Law refer to commercial banks, urban credit
cooperatives, rural credit cooperatives and other financial institutions established within the territory of the People’s
Republic of China that absorb deposits from the public, as well as policy banks. (2] Financial asset management
companies, trust and investment companies, finance companies, financial leasing companies, and other financial
institutions established within the territory of the People’'s Republic of China and approved by the State Council's
banking supervision and administration authorities shall be subject to the provisions of this Law on banking financial
institutions.
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Article 158 further establishes its legal status as a
“central counterparty”, reflecting the response to the
PFMI classification standard.® Secondly, the Adminis-
trative Measures for Securities Registration and Set-
tlement, as administrative regulations detailing the
securities registration and settlement system of the
Securities Law, are more detailed and correspond to
the contents of the PFMI. Third, the Measures for the
Administration of Securities Settlement Risk Funds
make brief provisions on the establishment and op-
eration of risk funds, which enhance the risk preven-
tion ability of securities settlement organizations. In
addition, Chapter VII of the Futures and Derivatives
Law, entitled “Futures Clearing Institutions”, stipu-
lates the clearing and settlement services provided by
futures clearing institutions in futures transactions,
and Article 93 of the Law specifies the status of fu-
tures clearing institutions as “central counterparties”.
Article 93 also specifies the status of futures clearing
agency as a “central counterparty”, and in Chapter
I1, provides for a centralized clearing mechanism for
derivatives transactions.” The administrative regula-
tion “Regulations on Futures Trading” and the depart-
mental regulation “Measures for the Administration
of Futures Exchanges” also regulate the settlement of
futures trading in greater detail.

In terms of trading facilities, Chapter VII of the
Securities Law provides more detailed provisions
on stock exchanges in 22 articles, and the depart-
mental regulation Measures for the Administration
of Stock Exchanges provides further details on this
basis. Chapter 6 of the Futures and Derivatives Law

also clearly defines the establishment, alteration, dis-
solution, organizational form and duties of futures
exchanges, while Chapter 2 of the Regulations on
Futures Trading and the Measures for the Adminis-
tration of Futures Exchanges contain more detailed
provisions. It is worth noting that both the Securi-
ties Law and the Futures and Derivatives Law grant
stock exchanges and futures exchanges, respectively,
enforcement powers regarding self-regulatory meas-
ures, making it clear that they can take disciplinary or
other self-regulatory measures for violations, which
is highly punitive and corrective.® However, there is
a lack of clarity in terms of the enforcement power of
the business rules of other types of FMIs.

In terms of transaction report repository, it serves
as an institution that centrally keeps electronic re-
cords of financial transaction data, with the dual at-
tributes of technical system and infrastructure. Cur-
rently, registry and custodian institutions such as the
Central Treasury Bonds Registration and Settlement
Corporation, the Interbank Market Clearing House
Corporation, and the China Securities Depository
and Clearing Corporation, as well as trading facilities
such as the China Foreign Exchange Trading Center
(the national interbank lending center), assume the
function of transaction report repositories for spe-
cific markets. Although the Work Program and the
Administrative Measures set out the objectives for
the construction of trade report repositories, their
construction is still at an exploratory stage.

In terms of important payment systems, The Ad-
ministrative Measures categorize them as FMI, repre-

¢ See Article 108 of the Securities Law: Securities companies make transaction declarations in accordance with the
securities trading rules based on the entrustment of investors, participate in centralized trading on the floor of the stock
exchange, and bear the corresponding responsibility of clearing and settlement based on the results of the transaction.
The securities registration and settlement institution shall, based on the transaction results and in accordance with
the clearing and settlement rules, carry out the clearing and settlement of securities and funds with the securities
company and handle the registration and transfer of securities for the clients of the securities company.
Article 147: The securities registration and settlement institution shall perform the following functions: (a) the es-
tablishment of securities accounts and settlement accounts; (b) the depository and transfer of securities; (c) the
registration of the register of securities holders; (d) the clearing and settlement of securities transactions; (e) the dis-
tribution of interests in securities by the issuer on behalf of the issuer; (f] the handling of inquiries and information
services relating to the abovementioned businesses; (g) other businesses approved by the securities regulatory authority
under the State Council; (vii) other businesses approved by the securities regulatory authority under the State Council.
Article 158: A securities registry and clearing institution that provides securities settlement services as a central
counterparty is the common clearing and settlement counterparty of the settlement participants, carries out netting,
and provides centralized performance guarantee for securities transactions.

7 See Article 93 of the Futures and Derivatives Law: A futures clearing institution, as a central counterparty, is a common
counterparty of clearing participants, carries out netting and provides centralized performance security for futures

transactions.

8 See Article 83 of the Futures and Derivatives Law: Futures exchanges engaging in futures trading and related activities
shall comply with the business rules formulated by futures exchanges in accordance with the law. In case of violation
of the business rules, the futures exchange shall impose disciplinary actions or take other self-regulatory measures.
Article 3 of the Measures for the Administration of Futures Exchanges: A futures exchange referred to in these Measures
refers to a legal person established in accordance with the Futures and Derivatives Lawprovisions of the Regulations on
the Administration of Futures Trading and these Measures, fulfilling the duties stipulated in the Futures and Derivatives
Law, the Regulations on the Administration of Futures Trading and these Measures, and practicing self-regulation in

accordance with its charter and business rules.
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senting a narrower scope than the broader “payment
systems” category under PFMI. China has formed
a multi-level payment system with a modernized
payment system (CNAPS) at its core, including the
PBOC'’s central clearing system (large-value real-time
payment system, small-value batch payment system,
online payment inter-bank clearing system, domestic
and foreign currency payment system), the commer-
cial banks’ in-branch system, the UnionPay inter-bank
payment system, the city bank’s clearing and payment
system, the Farmers’ Bank’s payment and clearing
system, the RMB cross-border payment system (CIPS)
and the Net Link Clearing Platform and so on. The
Measures on Payment and Settlement provide for
the harmonization of transaction rules for payment
systems, but do not address the relevant criteria for
the identification of important payment systems.

As for the basic credit reporting system, China
has formed a credit reporting system with the cen-
tral bank’s credit reporting system as the main body.
The Regulations on the Administration of the Credit
Reporting Industry provide for the establishment,
business rules, supervision and legal responsibility
of credit reporting agencies, but they have not been
revised in the 12 years since they were implemented,
and they have become difficult to adapt to the needs
of modern financial development. For example, this
administrative regulation which narrowly defines
the scope of entities subject to credit reporting reg-
ulations, fails to distinguish between corporate and
personal credit information, and employs a single
penalty mechanism makes it difficult to cope with
the risks of complex and diverse credit information.’
In addition, as a new category of FMI, the legal sta-
tus and regulatory path of the basic credit reporting
system is still unclear, and how to integrate it into the
unified regulatory system of FMI is still a problem to
be solved.

2. The main problems of China’s
financial market infrastructure system

Currently, China’s FMI system lacks unified legisla-
tion, its content is not systematic, and there are prob-
lems such as regulatory fragmentation and regulatory
gaps under the separate regulatory model, which
need to be remedied to strengthen the legislative
shortcomings.

2.1. Lack of unified legislation

In the current Chinese FMI legislation, although
the number of relevant administrative regulations is
considerable, to a certain extent, fill legislative gaps.

However, their lower legal binding force cannot ful-
ly overcome issues such as legislative fragmentation
and unsystematic content. Constrained by the domain
barriers of sectoral legislation, the regulatory scope of
sectoral regulations is limited to specific domains or
specific types of FMIs, presenting distinct industry-ori-
ented characteristics, lacking a unified definition of
the conceptual scope of FMIs and not establishing
general legal rules. For example, regarding financial
asset registration, custody, settlement, and clearing
systems, existing legislation remains largely confined
to the securities and futures markets, and the bond
market registration and clearing system has been split
into the inter-bank market and the stock exchange
market, failing to cover the settlement and clearing
system of other financial assets; in terms of the trading
facilities, there is a lack of the standard of “systemi-
cally important financial infrastructures”, which does
not facilitate the development of FMIs. In terms of
trading facilities, there is a lack of standards for “sys-
temically important financial infrastructure”, which
does not facilitate the identification and supervision of
important payment systems, and there is a lack of le-
gal authorization and recognition of the effectiveness
of self-regulatory norms; in terms of trade reporting
repositories, there is a lack of unified real-time trade
databases and their standards for the scope of appli-
cation, and there is a lack of institutional norms of the
trade reporting system for the bond market or for the
financial market as a whole; and in terms of important
payment systems, the relevant recognition standards
for important In respect of important payment sys-
tems, the relevant criteria for recognizing important
payment systems have not been addressed, etc.

Although defining the FMI scope, the Work Pro-
gram is an administrative policy document, and the
Administrative Measures remain in draft form. This
situation creates serious difficulties in legal appli-
cation. Although the Work Program often produces
substantive binding force in regulatory practice and
constitutes a functional reinforcement of the lack of
legislation, it does not have national coercive force to
ensure implementation, and has the obvious attrib-
utes of soft law," insufficient legal effect, and can-
not be used as the basis for judicial decisions. This
normative framework leads to serious legal applica-
tion difficulties, market participants can only invoke
the “People’s Bank of China Law”, “Securities Law”
and other single law in the sporadic provisions, once
encountered in the field of legislative gaps, that is,
caught in the governance vacuum cannot be relied
upon. As the complexity and risk relevance of the FMI
system increases, it needs to be optimized at the level
of uniformity, authority and adaptability.

? Lin Jun-yue. Gains and Losses on the 10th Anniversary of the Enforcement of the Regulations on the Administration of
the credit reporting Industry [J] // Credit reporting. 2023. N2 6. P. 9.
10 [ uo Hao-cai, Song Gong-de. Soft Laws are also Laws — Public Governance Calls for the Governance of Soft Laws. Law

Press, 2009. P. 394.
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2.2. Legal status is suspended

There is ambiguity regarding whether FMI refers
to the system itself, its managing/investing institu-
tion, or the controlling entity traced back from the
system level. PFMI explains in Note 5 of 1.8 that
FMI should not be defined too narrowly as merely
the operating system, nor too broadly to encompass
shareholders or controllers. Instead, it should refer
to the facility business-oriented entity at the opera-
tional level that possesses control rights,'' constitut-
ing a tangible organizational body. At present, the
organizational forms of FMIs in China are mainly
membershIP-based and corporate-based, and there
are also more special business units, but no matter
what the form of composition is, they all face a prob-
lem, namely, the lack of legal authorization for the
external validity of their internal self-regulatory man-
agement norms. Under the membership model, only
the self-regulatory norms of securities and futures
exchanges have been authorized,' while under the
corporate model, FMI operating institutions, being
corporate entities and equal market participants, lack
any explicit legal authorization for the external valid-
ity of their internal self-regulatory rules," the current
operating institutions can only rely on the statute
or the relevant agreement to make self-regulatory
acts to form a binding force.'* Even for representa-
tive institutions like central clearing centers, which
may receive administrative approval or endorsement,
their near-monopoly status and perceived authori-
ty often deter market participants from challenging
their rules. However, this de facto acceptance does
not equate to legal authorization."

The reason for this phenomenon is mainly that
Chinese law does not specify the legal status of FMI,
i.e. it is not clear whether FMI is a legal subject with
management authority. In this self-regulatory man-
agement norms lack of legal authorization and thus
do not have the external effect of the situation, if it
involves an unspecified third party to claim the right
to have the effect of defects, which leads to the uncer-
tainty of the financial transactions, so that the finan-

cial transactions shrouded in the cloud of litigation
risks. At the same time, vague legal status directly
weakens the effectiveness of supervision.

2.3. Lack of Lack of Coordinated Supervision
Since China’s financial industry is in the mode
of “separate operation and separate regulation”,
the payment system, credit reporting system and
inter-bank market FMI are also supervised by the
People’s Bank of China (PBOC), while the securities
settlement system, securities custodian system and
central counterparty are supervised by the PBOC and
the China Securities Regulatory Commission (CSRC)
according to the different financial markets in which
they are located. The PBOC also supervises the secu-
rities settlement system, the securities custody sys-
tem and the central counterparties. For example, the
Shanghai Clearing House as a central counterparty
is supervised by the PBOC, while the Shanghai Fu-
tures Exchange, Zhengzhou Commodity Exchange
and Dalian Commodity Exchange, which are also
central counterparties, are supervised by the CSRC,
and the insurance exchange is supervised by the State
Administration of Financial Supervision. Under this
fragmented regulatory framework, rules issued by
individual departments have limited applicability.
Departments working in silos creates regulatory vacu-
ums, and the absence of inter-regulatory coordination
mechanisms results in ineffective oversight which is
not conducive to the smooth operation of the FMI.
In response to the above systemic deficiencies,
China’s recent institutional efforts, while showing a
clear intent towards consolidation, have yet to over-
come the path dependency of incremental patching,
although there is an obvious intention to consolidate.
In October 2020, the People’s Bank of China (PBOC)
released the “People’s Bank of China Law (Draft Re-
vision Draft)” (hereinafter referred to as the “Draft
Revision Draft”), which attempts to make localized
adaptation, and Article 39 of which adds the PBOC
to “taking the lead in planning and coordinating the
implementation of supervision of important financial

"' Zhang Yang. Risk Regulation of Financial Market Infrastructure [D] : Wuhan University PhD thesis. 2021. P. 39.
12 Article 83 of the Futures and Derivatives Law and Articles 117 and 158 of the Securities Law give mandatory power
to the internal trading rules of securities and futures exchanges as well as securities registration and settlement

organizations.

3 Typical corporate FMIs are China Securities Depository and Clearing Company Limited, Central Government Bonds
Depository and Clearing Company Limited, China Trust and Registration Company Limited, China Financial Futures
Exchange Company Limited, Shanghai Insurance Exchange Company Limited, Shanghai Bills Exchange Company
Limited, Inter-bank Market Clearing House Company Limited, and Cross-border Inter-bank Payment and Clearing
Company Limited, of which. China Securities Depository and Clearing Co. engages in securities registration and
settlement and is authorized by Article 158 of the Securities Law, and its internal self-regulatory norms have worldwide
effect, while the Beijing Stock Exchange, which was newly established in 2021, although adopting a corporate model,
has also been authorized by Article 158 of the Securities Law because it is a securities trading facility.

1% Ji Kui-ming. The Effect Formation Mechanism of Self-Regulatory Norms for Financial Market Infrastructure[J] // Peking

University Law Journal. 2019. N2 2. P. 545.
5 See supra note 11 at 41.
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infrastructure construction”,'® establishing for the

first time the central bank’s function of coordinating
the supervision of important FMIs, which is borrowed
from the U.S. Dodd-Frank Act, which requires that
systemically important financial market infrastruc-
tures be identified and supervised, as well as the Fed-
eral Reserve, which is still responsible for implement-
ing macro-prudential supervision."” In June 2024, the
NPC Standing Committee published the Financial
Stability Law (Draft Second Review Draft), Article
2 of which explicitly stipulates that the objectives of
financial stability include safeguarding the continuity
of the basic functions of financial institutions, finan-
cial markets, and financial infrastructures.'® Article
17 proposes the establishment of a national financial
database, and incorporates the FMIs into the legisla-
tive vision of financial stability."” However, its article
45 also fails to define the specific scope of FMI, which
is a drawback, and the Act has been shelved since the

The Administrative Measures consist of six chapters
and forty-six articles, providing detailed provisions on
the establishment, operation, supervision and legal
liability of FMIs. Among them, Article 2 continues
the six classifications of FMIs in the Work Program;*
its Article 24 affirms the principle of interconnection
and interoperability of FMIs, requiring FMIs to carry
out business cooperation with each other through
the connection of relevant systems, and reinforces
the transparency of FMIs to reduce the cost of sys-
tematic communication in the transaction process.'
In addition, the Administrative Measures also set ac-
cess and reporting obligations for cross-border de-
livery services of foreign FMIs, taking into account
the opening-up and financial security. By clarifying
the scope of regulation of FMIs, improving the access
arrangements, strengthening their operational and
risk management requirements, and optimizing the
supervision and responsibilities of relevant entities,

initiation of the financial law legislative program.
In December 2022, the People’s Bank of China,
in conjunction with relevant departments, drafted
and released the Administrative Measures, which is
China’s first exposure draft for FMI system legislation.

the Administrative Measures represent China’s first
attempt to implement unified regulation of FMIs.*
However, the Administrative Measures are still at the
stage of consultation and the official implementation
date is not yet clear.

16 See Article 39 of the Law of the People’s Bank of China (Draft Revision for Opinion): the People’s Bank of China takes the
lead in formulating rules for the supervision and management of financial infrastructures, organizing inspections and
evaluations of financial infrastructures, and proposing opinions on the determination of systemically important financial
infrastructures and the implementation of macro-prudential management. The PBOC approves the establishment and
supervises the establishment of inter-bank market infrastructure, basic credit reporting systems, important payment
systems and their operators, and approves the establishment of financial infrastructures other than those in the
securities and futures industries in conjunction with the relevant State Council financial supervision and administration
authorities, and implements functional supervision.

17 Lin Jie. Exploring the Reform of Financial Market Infrastructure Regulation[J] //Jinan Journal (Philosophy and Social

Science Edition). 2024. N2 5. P. 53.

See Article 2 of the Second Review Draft of the Financial Stability Law (Draft): The goal of maintaining financial stability

is to safeguard the continuity of the basic functions and services of financial institutions, financial markets and financial

infrastructure, to continuously improve the ability of the financial system to withstand risks and serve the real economy,
to curb the formation and expansion of financial risks, and to prevent systemic financial risks.

See Article 17 of the Second Review Draft of the Financial Stability Law (Draft): The People’s Bank of China, in conjunction

with the relevant departments of the State Council, shall establish a macro-prudential policy framework covering the

major financial institutions, financial markets, financial infrastructures and financial activities; it shall monitor and
assess the overall risk situation of the financial industry; it shall utilize macro-prudential policy tools; and it shall guard
against systemic financial risks. The People’s Bank of China, in conjunction with the relevant departments of the State

Council, has established a macro-prudential policy framework covering major financial institutions, financial markets,

financial infrastructures and financial activities, monitored and assessed the overall risk situation of the financial

industry, utilized macro-prudential policy tools, and prevented systemic financial risks.

See Article 2 of the Measures for the Supervision and Administration of Financial Infrastructure (Exposure Draft): The

financial infrastructure referred to in these Measures refers to the financial asset registration and depository system, the

clearing and settlement system (including the central counterparty that carries out the centralized clearing business),
the trading facilities, the transaction report repository, the important payment system, and the basic credit reporting
system.

See Article 24 of the Measures for the Supervision and Administration of Financial Infrastructures (Draft for Public

Comments): When financial infrastructures carry out business cooperation among themselves through relevant system

connections, their operating institutions shall clarify the rights, obligations and responsibilities of each party through

the signing of an agreement or a convention, etc., and shall effectively identify and manage relevant risks.

Ji Kui-ming. Outline of Infrastructure Unification Norms in the Formulation of Financial Law [J] // Finance and Economics

Law. 2025. N® 4. P. 89.
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3. Optimization Path of China’s
Financial Market Infrastructure System

For the long-neglected FMI system, it is only expedi-
ent to patch up the current law, and it is more urgent
and feasible to take the opportunity of drafting the
financial law to formulate the unified basic rules.
China’s FMI legislation needs to achieve a three-fold
goal through the unification of legislation, first, to
clarify the basic scope of the six types of FMIs and
the dynamic adjustment mechanism; second, to give
FMIs a special corporate status and strengthen the
effectiveness of self-regulatory norms in the world;
and third, to build a hierarchical synergistic system
with the central bank’s macro-prudential supervision
as the core and the functional supervision of the Se-
curities and Exchange Commission (SEC) and the
General Administration of Financial Supervision as
the complementary system. On this basis, relying on
the Financial Services Commission to coordinate and
implement differentiated regulatory intensity and
high-frequency rule iteration, promote the paradigm
shift from fragmented governance to systematization
and rule of law, and strengthen the function of “bal-
last” for financial stability.

3.1. Clarify the basic scope of FMI

The Third Plenary Session of the 20th CPC Central
Committee proposed the formulation of a financial
law, which provides an important opportunity for the
rule of law and institutionalization of FMI. Although
the current legislative model of financial law exists in
the financial basic law and “stability and regulation”
unification of the two legislative paths of choice, but
these two legislative models will be involved in the
regulation of FMI, so to solve the current problems
encountered in the construction of the FMI, the opti-
mal model is still a strong unification of the financial
law on the FMI for comprehensive regulation. There-
fore, the author believes that the scope of the basic
concept of FMI, its legal status and regulatory path
can be clarified in the financial law by combining the
Administrative Measures, the Exposure Draft, the Fi-
nancial Stability Law (Draft) and other relevant doc-
uments. First of all, for the basic concept and scope of
FML, it can continue the provisions in the Administra-
tive Measures, adopt enumerative definition to divide
China’s FMI into six categories, and at the same time,

2 See supra note 22 at 95.

it can set up a bottom-up clause, primarily stipulating
the criteria and methodologies for identifying FMI,
thereby enabling the FMI scope to evolve dynamical-
ly*® and mitigating the limitations inherent in purely
enumerative legislative approaches. For the Internet
financial platform can be incorporated into the su-
pervision of FMI through the idea of differentiated
treatment, categorized governance and differentiated
supervision.* At the same time, the “Administrative
Measures” did not further explain the specific FMI af-
ter categorization, so it can be defined together in the
financial law to clarify the specific point of each type
of FMI. The definition of the scope of FMI is only the
starting point for the construction of the system, and
it is more crucial to establish the legal personality and
power boundary of FMI. For the lack of effectiveness
of self-regulatory management of this core problem,
need to be empowered by legislation to achieve from
the “de facto authority” to the “legal source of power”
of the leap.

3.2. Enhancing the External Validity
of FMI Self-Regulatory Norms

FMI can become the basis of financial market
transactions, because of its self-regulatory manage-
ment of the financial market to form a constraint,
prompting market participants to form stable expec-
tations. However, as mentioned above, only a few
FMI self-regulatory management norms have been
explicitly authorized, and none of the others have
been explicitly authorized. The issue of the external
effectiveness of self-regulatory management norms
boils down to the ambiguity of the legal status of FMI
operating organizations. The “Management Meas-
ures” have responded to this problem, Article 23
gives FMI operating institutions the responsibility
of managing the main body, but the concept of “FMI
operating institutions” introduced in this article is
controversial.?® As previous analysis indicates, the
core connotation of FMI refers to the entity directly
responsible for operating the facility-oriented busi-
ness. However, this article creatively introduces the
FMI operating organization, which is obviously the
result of confusing the front-end technical system
with the main body and placing FMI too far in front
of the technical system. And the source of its self-reg-
ulatory authority and the way of performing its du-
ties are still stuck in the solidified thinking of private

2t Yue Cai-shen. Legal Reflections on the Incorporation of Internet Financial Platforms into the Regulation of Financial
Market Infrastructure [J] // Politics and Law Series. 2021. N¢ 1. P. 91.

% See Article 23 of the Measures for the Supervision and Administration of Financial Infrastructure (Exposure Draft):
Financial infrastructure operating institutions shall assume the main responsibility for the management of participants
and take practical measures to strengthen the supervision and management of participants. The rights, obligations
and responsibilities of each party shall be clarified between the financial infrastructure operator and the financial
infrastructure participants through the signing of agreements, conventions or the formulation of business rules. For
participants that conduct business in violation of the law and pose greater risks, management measures such as
suspension of business and orderly withdrawal should be taken as appropriate.
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authorization and administrative penalties, which
need to be unified legislation to break the conceptual
and practical path of dependence.”® Therefore, the
provisions of the Management Measures can be fur-
ther improved in the financial law, which can directly
stipulate that FMI is the main body of management of
market participants, and make it clear that it is a spe-
cial enterprise legal person with certain market man-
agement authority. Furthermore, grant priority effect
to FMI internal self-regulatory rules, allowing them to
prevail over conflicting provisions in general laws. By
directly authorizing the self-regulatory management
of FMI in the financial law, its legal status is clarified
and FMI is given a higher legal status, which makes it
have the double-layer functions of both management
and service, and also helps to relieve the regulatory
pressure and realize the full coverage of regulation.
After the legal status is clarified, the scientific nature
of the configuration of the regulatory power becomes
the guarantee for the system to land, and the flexible
regulatory framework matching the risk level of FMI
can be constructed to dissolve the tension between
sectoral regulation and functional regulation.

3.3. Constructing a coordinated
regulatory system

While different legislative models for the financial
law are under consideration, the regulatory model
for FMI must be addressed regardless of the mod-
el chosen. The Management Measures “Exposure
Draft” requires the central bank to coordinate the
supervision of important financial FMIs. The Finan-
cial Stability Law (Draft) similarly provides for the
central bank’s responsibility to supervise FMIs and
requires the central bank to supervise them in co-
ordination with the State Council’s supervisory and
regulatory authorities, but is silent on the specific
coordination mechanism. 2023 The State Council
implemented institutional reforms to form the State
Financial Supervision and Administration Bureau,
which will unify and exercise the functions of finan-
cial supervision in addition to those of the securities
industry. How the newly established General Admin-

% See supra note 29 at 95.

istration of Financial Supervision can supervise FMIs
in synergy with the central bank and the Securities
and Futures Commission, and how to play the func-
tion of the financial members’ association for coor-
dination and harmonization have all become urgent
issues to be resolved. Therefore, important FMIs can
be distinguished in the Financial Law according to
the categorization criteria for important FMIs in the
Administrative Measures.” In accordance with the
provisions of the Administrative Measures, the Ex-
posure Draft and the Financial Stability Law (Draft),
and under the principle of “who establishes, who
supervises”, and upholding the systemic thinking of
supervision, a hierarchical supervisory system should
be established to differentiate between significant
and non-significant FMIs.

Specifically, under the overall leadership, com-
munication and coordination of the Financial Ser-
vices Commission, the People’s Bank of China may
be responsible for macro-prudential supervision of
important FMIs. Among them, FMIs involving securi-
ties, futures and their related activities shall be super-
vised by the China Securities Regulatory Commission
in accordance with the law; payment systems, basic
credit systems, and inter-bank market FMIs shall be
supervised by the People’s Bank of China; other FMIs
may be functionally supervised by the State General
Administration of Financial Supervision; for non-im-
portant FMIs, they shall be supervised by the depart-
ment that approves of their establishment; and in the
case of regulatory conflicts, they may be supervised
by the Finance At the same time, it is necessary to
build a differentiated regulatory intensity gradient —
comprehensive regulation for systemically important
FMIs (e.g., applying the 24 indicators of the PFMI,
etc.), and flexible regulatory tools (e.g. exempting
part of the operational resilience requirements, etc.)
for non-systemically important FMIs, for which “reg-
ulatory sandboxes” can be introduced. Introducing
a “regulatory sandbox” mechanism can incentivize
financial innovation and application, while simul-
taneously containing associated risks within man-
ageable bounds to safeguard financial stability.*® Si-

27 See Article 37 of the Administrative Measures, which determines that those that meet some or all of the following criteria
are systemically important financial infrastructures, and the financial administration department of the State Council
shall be responsible for proposing and supervising the determination in accordance with the division of responsibilities:
(i) the number of participants is large and widely distributed; (ii) it has a high market share; (iii) it has complex business,
is highly interconnected with financial institutions or is interconnected with other systemically important financial
infrastructures; and (iv) it has a high level of risk in terms of the number of participants and the number of participants.
interconnected; and (v) providing critical services in the financial market that are difficult to replace and may have a
significant adverse impact on the financial system and the real economy in the event of a major risk event or other
event that results in the inability to sustain operations. Those that do not meet the above criteria are non-systemically
important financial infrastructures and shall be supervised by the financial administration department of the State
Council or the provincial people’s government in accordance with the division of responsibilities in accordance with
the requirements of Article 3 of these Measures.

% Yuan Kang, Tang Feng. Systemic Risks of Financial Infrastructures in the Context of Fintech and Their Regulatory
Consequences [J] // Finance and Economics Law. 2021. N2 6. P. 16.
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multaneously, financial regulators should be granted
greater autonomy in rulemaking. This, coupled with
a high-frequency cycle of enacting, amending, repeal-
ing, and interpreting rules ("legislation, reform, abo-
lition, and interpretation”), will enhance regulatory
adaptability to market dynamics. Regulatory policy
incentives and constraints should be dynamically ad-
justed, and regulatory measures allocated in a timely
manner to remain effective.”

4. Conclusion

The development of China’s FMI legal framework is at
a critical juncture, transitioning from a “policy-driv-
en” approach to “systematic legislation”. The existing
system has formed structural contradictions in terms
of fragmented legislative content, vague classification

standards, suspended legal status and fragmented
regulatory powers and responsibilities, which ur-
gently need to be consolidated through high-level
legislation. The enactment of a basic financial law
or a special FMI law can not only unify and define
the legal scope and classification framework of FMI,
but also eliminate market transaction uncertainty by
granting external validity to self-regulatory norms.
At the same time, the construction of a hierarchical
regulatory system centered on the importance of FMI,
to realize the tension and relaxation of regulation.
In the future, China needs to balance the local prac-
tice and international integration in the legislative
innovation, strengthen the institutional function of
FMI as the “ballast” of financial stability, and support
the high-quality development of the Chinese-style
modernized financial system with the rule of law and
systematic underlying structure.
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AnHOmMauus. B cnopax, 803HUKAOWLX U3 002080p08 BHYMpeHHell 8030YUIHOLL Nepeso3KL NAccaxrcu-
pos u bazaxca, Hab0AAMCES CyuecmaeH Hble Pa3IUULS 8 NPUMeHeHUL 061LX YCA08UIL Nepeo3KLL.
YkasaHHble pacxoscoeHUss NPOSBJISIOMCS 8 mpex Kamezopusx cnopog: 1) o deticmgumensHocmu
cmandapmHubix ycao8uil (002080pa npucoeduHeHUs), KAoUedas Npodiema KOmopslx 3akaoudemcs 8
CY0ebHbIX PAZHOUMEHUSX MeXcdy mpebo8aHUAMU GOPMANLHO20 cob00eHUs mpebosaHull u mame-
PUATBHO-NPABOBbILM CO2NACO8AHUEM Yca08ULL; 2) 06 omeemcmaeHHOCMU 3a nospescdeHue bazaxca,
8 KOMOPbLX OCHOBHOE NPOMUBOPeUlie NPOSBIAEMCS 8 KOJNUIUL MeHcDY NOSOHCEHUAMU 001LUX
yca08ull nepego3ku U Hopmamil Bo3dyuiHozo kodekca, a maxoice 8 Omcymcmaeuu cnpagediusocmu
scsiedcmaue CyuecmgeHH020 omemasaus delicmayouiezo HOpMamueda 803meuieHuUst («<KOMNeHca-
Yus 3a KUnozpamm geca»); 3) 06 omeemcmeeHHOCMU 3a HApYUleHlle 00513ameibcma NpiL 3ameHe
muna 8030yuH020 CyOHa, Kauegoll acnekm KOmopblx 3aKa0UdAencsl 8 Npomugopeuuu meicoy
CmpemJieHUeM aguanepeso3uUKad nocpedcmaom CmaHOapmubLX YCA08ULL CHAMD ¢ cebsl 2apanmuio
cobt00eHUsL muna 8030y1HO020 CYOHA U PA3YMHBIMU OXHCUOAHUAMU NACCANCUPO8 OMMHOCUTNENbHO
Kauecmaea npedocmasisieMoll ycayau.

B yensix popmuposanust eOuH006pasHoz0 nodxodd U ycmpaHeHs HeonpedeleHHOCMIL 8 NpA8onpuMe-
HeHuu Odelicmaue cMaHOapMHMbLX NOA0NHCEHUL DOJINCHO COOMBeMcmao8ams 080UHbIM cmaHdapmam,
npedycmompenHbim cmamuell 10 PaswssicHeHus BepxogHozo cyda no eonpocam mosnkosarust O6ux
NPUHYUN08 KOHMPAKMO8.

Cmanoapm KomneHcayuu 3a nogpescdetile 6azaxca 00LyceH 3aN0AHUMDb NPAB08ble NPObebL 8
coomeemcmaulL ¢ NPUHYUNOM CNpagediu80oCcmu, 3aKpenieHHbim 8 cm. 6 Ipancdanckozo kodekca, U
coomeemcmaosams MexdyHapoOHbLM CMAHOAPMam KOMneHcayull, npedycCMompeHHbIM 8 NPOeKe
uameHeHuil Bo3dyuiHozo kodeKkca, Umo no3goaum chopmuposams cnpagednusslii U pasymHblil
MexaHuzm komneHcayuu. OnpedeneHue akma HapyuLeHUs YC08ULL KOHMPAKMA 8 C8S3U C U3MeHe-
Huem muna 8030yUH020 CyOHA 00ICHO OCHOBbIBAMbCSL HA NPUHYLLNE cCMAHOAPMA 06CYHCUBAHUSL,
ycmarosieHHom 8 cm. 821 Ipancdarckozo kodekcd, ¢ yuemom 06seKmugHoeo Kpumepus yxyouleHus
Kauecmaa ycauyau.

Knioueswle cnoga: obuue ycnosust 8030ywHOl nepegosku, cmaHoapmmsbie ycaogus (002080p npu-
coeduHeHus1), delicmaue ycaosuli 002080pa npucoeduHeHUsl, nospexcdeHue 6azaxyca, 3ameHa muna
8030YUIH020 CYOHA
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Abstract. In domestic air passenger transportation contract disputes, there are significant differences
in the legal application of the general conditions of transportation, which are concentrated in three
types of disputes: first, the dispute over the validity of the standard clause, the core of which lies in the
judicial difference between the formal compliance requirements and the substantive agreement; Second,
the dispute over the standard of compensation for baggage damage focuses on the conflict between the
provisions of the general conditions of carriage and the provisions of the Civil Aviation Law, and the lack
of substantive fairness due to the serious lag of the current compensation standard of “compensation
per kilogram”; Third, the key to the dispute over liability for breach of contract for aircraft type change
lies in the tension between the airline’s obligation to eliminate the type guarantee obligation and the
reasonable service expectations of passengers through standard clauses. In order to build consensus
and clarify the application of law, the effect of standard clauses should follow the dual standards of
conspicuous reminder and substantive knowledge in Article 10 of the Judicial Interpretation of the
General Principles of Contracts. The standard of compensation for baggage damage should fill the
subsequent legal loopholes with the principle of fairness in Article 6 of the Civil Code, and connect
with the international compensation standard introduced in the Civil Aviation Law (Revised Draft)
to form a fair and reasonable compensation mechanism. The determination of breach of contract for
aircraft type change shall be based on the “service standard principle” established in Article 821 of the
Civil Code, and the objective impairment of service quality shall be the criterion.

Keywords: general conditions of air transport, standard clauses, Subscription effect, damage to bag-

gage, aircraft type change

With the popularization of electronic contract-
ing, the general conditions of air transport
are important documents regulating the rights and
obligations of air transport contracts, and the legal
application disputes are becoming increasingly prom-
inent. It coincides with a critical stage in the revision
of the Civil Aviation Law, providing an important op-
portunity to resolve long-standing differences in the
application of law. This paper focuses on the field of
domestic air passenger transportation, and selects
three major disputes such as the validity of standard
clauses, the standard of compensation for baggage
damages and the liability for breach of contract by
aircraft type change as the research objects, mainly
based on the following considerations: First, through
the Judgment Documents Network and the Peking
University Law Weapon Database, the full-text search
of cases from 2020 to 2025 with the keywords “air
passenger transportation” and “general conditions for
domestic transportation of passengers and baggage”
is conducted, and 108 judgment documents are pre-
liminarily obtained. After screening, after excluding
12 duplicate cases, procedural rulings and irrelevant
cases, the valid samples were 94 cases, including dis-
putes over the validity of standard clauses (28 cases),
baggage damage compensation (11 cases) and air-
craft type change disputes (15 cases). These three
types of cases together account for more than 50%,
and there are significant differences in the positions
of the adjudicators. Secondly, these disputes are di-
rectly related to the institutional connection between
the Civil Aviation Law and the Civil Code, especially
the regulation of standard clauses, the fairness of
compensation standards, and the guarantee of service

1

for Domestic Carriage of Passengers and Baggage'.

standards. Finally, from the perspective of industry
development, resolving these disputes is practical and
urgent to regulate the air transport market and pro-
tect the rights and interests of hundreds of millions
of passengers.

This paper takes the Civil Code and its judicial
interpretations as the analytical framework, combines
typical precedents and law amendment trends, and
focuses on the legal application paths of the three
types of disputes, aiming to provide a theoretical
reference for balancing industry efficiency and con-
tractual fairness. It should be noted that although the
general conditions for domestic carriage of passen-
gers and baggage also involve other disputes such as
overbooking and refusal of loading, the three major
disputes selected in this article are of fundamental
significance for improving the legal system of air
transport because of their representativeness, theo-
retical depth and practical value.'

1. Typical types of disputes regarding
the general conditions of domestic
carriage of passengers and luggage

1.1. Disputes over the validity
of standard clauses

In the process of concluding air carriage contracts,
the issue of the validity of the general conditions of
carriage as a typical standard clause has become the
core focus of controversy. Before the promulgation of
the Judicial Interpretation on the General Principles
of Contracts, judicial practice showed a trend of par-
allel formal and substantive review. Most courts fa-

Unless otherwise specified, the term “General Conditions of Carriage’ referred to below means the ‘General Conditions
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voured the formal review standard, holding that when
a passenger ticks the “I have read and agree” option
at the time of ticket purchase, it is presumed that the
airline has fulfilled its obligation to inform the airline
of the risk warning and baggage declaration terms set
out on the ticketing website.? Some judgments even
further clarify that the carrier’s provision of a website
and telephone number for inquiring about the general
conditions of carriage on the purchase form is deemed
to have fulfilled its reasonable obligation to remind.?
Of course, there are also judges who break through
the limitations of formalism and deny the presump-
tion effect of “checking the box and agreeing”, em-
phasizing the need to examine the true agreement.*
After the promulgation of the Judicial Interpretation
on the General Principles of Contracts, Article 10,
paragraph 3 stipulates that the obligation to prompt
or explain cannot be regarded as having been fulfilled
just by means of “checking and popping up”. However,
even if there are regulations, there are still referees
who continue the idea of “checking and agreeing”.”
The above conflict is essentially a difference between
formal and substantive review, and it still exists after
the implementation of the new judicial interpretation.

jor contentious issue. Airlines typically incorporate the
liability limits prescribed by the Montreal Convention
and relevant civil aviation legislation into their Gener-
al Conditions of Carriage, or formulate their own lim-
ited compensation clauses.® However, judicial practice
reveals divergences in applying such compensation
clauses. Some courts directly enforce the compensa-
tion standards stipulated in the General Conditions of
Carriage.” For instance, in an air passenger transport
dispute involving a damaged violin (6 kg), the court
awarded only 600 RMB based on the carrier’s stand-
ard of “100 RMB per kilogram” for checked baggage.
Other courts conduct substantive examinations of the
reasonableness of the baggage compensation stand-
ard stipulated in the general conditions of carriage
based on the principle of fairness. For example, in an
air transport dispute case, although the airline’s gen-
eral conditions of carriage stipulate the compensation
limit, the court combined with the Civil Aviation Law
and the Provisions on the Liability Limit of Domestic
Air Transport Carriers to exceed the compensation
limit of the total conditions of carriage by many times.®
In addition, the current standard of “compensation
by kilogram” has frequently caused controversy in

practice due to the low amount of compensation.’ The
core of such disputes is that there is a difference in the
value of “strict contractual adherence” and “equitable
adjustment” in judicial judgments on the compensa-
tion standards for air baggage.

1.2. Disputes over the standard
of compensation for baggage damage

In air passenger carriage practice, the compensa-
tion standards for baggage damage have become a ma-

2 Refer to Guo v. Shanghai Airlines Co., Ltd. Air Passenger Carriage Contract Dispute Case, Xinwu District People’s Court

of Wuxi City, Jiangsu Province (2023) Su 0214 Min Chu No. 8812 Civil Judgment. For similar judgments, see Ma Moumou
v. China Eastern Airlines Co., Ltd. Air Passenger Carriage Contract Dispute, Beijing No. 2 Intermediate People’s Court
(2021) Jing 02 Min Zhong No. 11520 Civil Judgment.

Refer to Li Moumou v. China Eastern Airlines Co., Ltd. Air Passenger Carriage Contract Dispute, Shanghai Pudong
New Area People’s Court (2018) Hu 0115 Min Chu No. 89817 Civil Judgment. For a similar judgment, see Feng v. Spring
Airlines Co., Ltd. Air Passenger Carriage Contract Dispute Case, Guangdong Province Shenzhen Bao’an District People’s
Court (2022) Yue 0306 Min Chu No. 1719 Civil Judgment.

Refer to Ye v. Jiuyuan Airlines Co., Ltd. and other network service contract disputes, Beijing High People’s Court
(2022) Jing Min Zai No. 64 Civil Judgment. In this case, the parties disputed whether the airline had fulfilled its obligation
to remind with respect to its stipulated “no free consignment quota”. The court ultimately held that although passengers
may be aware of the specific content of air transportation services when purchasing tickets, it cannot be presumed
that all network users are aware of and voluntarily accept the terms of the air transport service when entering into
a transportation contract with a transport company through a third-party trading platform just because passengers
check “I have read and know” when purchasing tickets.

Refer to Liu v. Hainan Company and Other Air Passenger Contract Dispute Case, Haikou Maritime Court (2025) Qiong
72 Min Chu No. 99 Civil Judgment. In this case, the court held that the plaintiff read and agreed to the defendant HNA's
General Conditions of carriage, which constituted the agreement of the transportation contract between the two parties,
and did not review whether the specific way in which the airline provided the standard clause met the statutory prompt
standards.

Dong Nian-Qing. Theoretical Interpretation and Practical Investigation of Exemption Clauses: Based on the Analysis of
Air Carriage Contracts[J] // Lanzhou Academic Journal. 2021. N2 12. P. 16—32.

Refer to Feng v. Spring Airlines Co., Ltd. Air Passenger Carriage Contract Dispute, Bao'an District People’s Court of
Shenzhen, Guangdong Province (2022) Yue 0306 Min Chu No. 1719.

Refer to China Eastern Airlines Co., Ltd. v. Sun Wei Air Cargo Contract Dispute, Beijing No. 3 Intermediate People’s
Court (2021) Jing 03 Min Zhong No. 11892 Civil Judgment.

Beijing News Commentary. (2024, March 26). Don’t just debate whether the 260 million porcelain’ is a scam; the
airline’s ‘pay by the kilogram’ policy is a predatory clause. Toutiao. Retrieved July 10, 2025, from URL: https://www.
toutiao.com/article/6284981248704119297/.
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1.3. Disputes over the determination
of breach of contract by aircraft type change

In the practice of air transportation, the choice of
aircraft type directly affects the travel experience of pas-
sengers, and there are significant differences in comfort
and facility configuration between different models. At
present, disputes caused by airlines’ unilateral changes
in aircraft models are frequent, and there are obvious
differences in judicial practice as to whether it consti-
tutes a breach of contract. Some courts strictly follow
the contractual agreement, holding that if the airline
clearly states in the general conditions of transportation
that the aircraft type may be changed, and the pas-
senger does not raise any objection when purchasing
the ticket, it should be deemed that the passenger has
accepted this agreement, and the airline’s change of
aircraft type does not constitute a breach of contract.”
In contrast, other courts emphasize that based on the
substance of the contract and the reasonable expecta-
tions of the passenger, the airline changed the aircraft
type without informing the passenger, which reduced
the comfort of the flight, which constituted a breach of
contract." The core of the above judgment disagree-
ment is whether the airline should fully respect the
formal agreement of the contract when excluding the
aircraft type guarantee obligation through the general
conditions of transportation, or whether it needs to take
into account the reasonable expectations and substan-
tive fairness of passengers.

2. Analysis of the causes of typical
disputes regarding the General Conditions
for Domestic Carriage of Passengers

and Baggage

2.1. The causes of disputes over
the validity of standard clauses

The disagreement in the judicial practice on the
validity of the general conditions for carriage mainly
stems from the following factors: First, although air-

'° Refer to Zhong Moumou v. China Southern Airlines Co.

lines use visual prompts such as bold font and bolding,
due to the lengthy content and dense typesetting, and
often superimpose multiple documents such as the
“Terms of Service for Air Ticket Ordering” and “Inter-
national General Conditions of Carriage”, which not
only leads to a poor actual reading experience, but also
makes the key clauses hidden under multi-layer links,
requiring multiple clicks to view the full content." Al-
though this “information overload” presentation meets
the minimum prompt requirements in form, it serious-
ly weakens the recognition of rights and obligations
such as liability limitation, baggage damage, and air-
craft type change due to insufficient visual distinction
of clauses, making it difficult for consumers to quickly
locate key clauses in the vast amount of information,
and it is difficult to reach the level of “sufficient to
attract the attention of the other party” required by
Article 10, Paragraph 1 of the Judicial Interpretation
of the General Principles of Contracts.

2.2. Causes of disputes over
baggage compensation standards

The differences in judicial practice on compen-
sation for baggage damage mainly stem from the
following two issues: First, the lag of compensation
standards. The Provisions on the Liability Limit of
Domestic Air Transport Carriers formulated in 2006
and the Rules for the Domestic Carriage of Civil Air
Passengers and Baggage of China formulated in 1996
and revised in 2004 both stipulate the compensation
standard of “RMB 100 per kilogram”. These standards
were formulated in line with the social and economic
conditions at that time, but after more than 20 years,
with economic development and significant price
changes, it has been difficult to adapt to actual needs.
For example, if a limited edition suitcase checked in
by a passenger (with a purchase price of 1,700 yuan
and has collection value) is seriously damaged during
transportation, the airline will compensate 500 yuan
according to the total transportation conditions at
the rate of 5 kg." The judgment result of this kind of

, Ltd. Air Passenger Carriage Contract Dispute, Guangzhou

Railway Transport Intermediate People’s Court (2021) Yue 7101 Min Chu No. 80 Civil Judgment. The aircraft model
purchased by the passenger in this case was “Boeing 787", which was found to be “Airbus 321" after boarding. The
passenger filed a lawsuit claiming that the airline was liable for breach of contract. The court cited the airline’s general
conditions of carriage that “the aircraft type stated in the flight schedule may change from the actual aircraft type, and
the aircraft type does not constitute an integral part of the transportation contract between China Southern Airlines
and the passenger”, and found that the airline’s change of aircraft type did not constitute a breach of contract.

Refer to China Eastern Airlines Co., Ltd. v. Liu et al. Air Passenger Carriage Contract Dispute Case, Shanghai No. 1

Intermediate People’s Court (2023) Hu 01 Min Zhong No. 1106 Civil Judgment. In this case, the airline changed the
aircraft type from the original two-aisle wide-body aircraft to a single-aisle narrow-body aircraft without informing the
passenger, and the court held that the airline changed the aircraft type without the passenger’s consent, lowered the
service standard, harmed the legitimate rights and interests of the passenger, constituted a breach of contract, and

required compensation to the passenger.

'2 Zhou Heng-Yu. Exploration of the Applicable Rules for Standard Clauses in the Civil Code [J]// Legal Application. 2022.

Ne 09. P. 159—167.

13

Yang Chen. (2024, March 26). If the limited edition suitcase is broken, is it appropriate for the airline to compensate 500

yuan per kilogram?Retrieved June 2025 // URL: https://www.toutiao.com/article/7350628527709979175/.
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machinery applying outdated standards can neither
compensate for the actual losses of passengers nor
violate the principle of fairness.

Second, the deeper problem lies in the divergence
of value orientation in the standards for the appli-
cation of law. Some courts have taken the position
of prioritizing freedom of contract, holding that as
long as the airline clearly stipulates the standard of
compensation for baggage damage in the general
conditions of carriage and does not violate the man-
datory provisions of laws and regulations, its validity
should be respected. This adjudication approach fo-
cuses on the high-risk characteristics and standard-
ized operation needs of the air transport industry, and
emphasizes maintaining the stability of the industry’s
transaction order by respecting the validity of stand-
ard clauses. while the other part of the court adheres
to the concept of substantive fairness first, focusing
on whether the provisions of the general conditions
of transportation improperly reduce the carrier’s li-
ability and whether the compensation standard is
obviously unfair. In specific cases, such adjudications
are more inclined to be based on the perspective of
consumer rights protection, and to ensure that the
legitimate rights and interests of passengers are not
harmed by formally compliant but substantively un-
fair clauses by reviewing the reasonableness and bal-
ance of clauses, so as to achieve a balance of interests
in individual cases.

2.3. The cause of the aircraft type
change controversy

The current judicial practice mainly stems from
the following two reasons: First, the difference in
contract interpretation methods leads to opposing
adjudication positions. Some courts adopted a formal
interpretation of the general conditions of carriage,
holding that as long as the airline fulfills its obliga-
tion to inform and the passenger does not raise any
objection, it is deemed to accept the agreement in
the general conditions of carriage that “aircraft type
change is not part of the contract”. while the other
part of the court adheres to the position of substan-
tive interpretation, starting from substantive fairness,
emphasizing the difference in cabin experience of dif-
ferent aircraft types, and unilateral changes without
consent constitute a breach of contract.

Secondly, there are differences in the scope of ob-
ligations in air transport contracts.'* The court with

a negative opinion limited the core obligation of the
contract to “safe transportation”, holding that as long
as the airline fulfills its obligation to safely transport
passengers to the destination, it is deemed to have
fully fulfilled the contract.” The affirmative court
held that the obligations of modern air transport con-
tracts have gone beyond a single safe transportation
category, and should also include the guarantee of
the quality of the flight experience.'

3. The Proper Legal Application
of the General Conditions for Domestic
Carriage of Passengers and Baggage

3.1. The general condition of carriage
entry control should meet the standards
of distinctiveness and information

According to Article 10 of the Judicial Interpre-
tation of the General Principles of Contract, the per-
formance of the obligation to remind the standard
clause must reach a level that is “sufficient to attract
the attention of the other party”. As a typical stand-
ard clause, the general conditions of carriage need
to meet this standard for the performance of the re-
minder obligation. The satisfaction of this standard
not only needs to attract the attention of the other
party, but also needs to make the passenger substan-
tively informed. Because the purpose of the standard
clause provider to perform the obligation to remind is
to enable the other party to reach the level of knowl-
edge and then make a decision of consent.'” Moreo-
ver, from a legal point of view, if the airline does not
actively indicate the general conditions of carriage,
passengers will be unaware of the important clauses,
resulting in the lack of an agreeable basis for the air
transportation contract.

At the specific operational level, it is first necessary
to meet the formal reminder requirements. Airlines
should use special logos for core content such as dis-
claimer clauses and limitation clauses, such as red
bold font and yellow shading, and maintain a clear
distinction from ordinary clauses. Secondly, at the
level of substantive knowledge, airlines need to en-
sure that passengers actually understand the content
of the terms through technical means. This includes
but is not limited to: (1) splitting the core clauses
into independent pop-ups to avoid cognitive over-
load caused by “information bombardment”; (2) Set

' Dang Si-Chen. The Legal Effect of the ‘Aircraft Aircraft Type Change Exemption Clause’ in Airline Transport Conditions[J] //
Journal of Shandong Aviation Institute. 2025. N® 01. P. 48—59.

'S Chen Jie. (2019, August 31). If the flight is temporarily changed, should the airline refund one and compensate three?
Two claims were tried in Xiamen. Taihainet. Retrieved June 25, 2025 // URL: http://www.taihainet.com/news/xmnews/

shms/2019-08-31/2301637.html.

'® The Paper. (2024, June 20). Passengers bought tickets to experience the C919 but were replaced with an old model to
fly, did the airline default? Retrieved July 1, 2025 // URL: https://www.thepaper.cn/newsDetail_forward_27797583.

"7 Zhao Tong. On the Entry Control and Effectiveness Control of Standard Clauses: Focusing on Articles 9 and 10 of the
Judicial Interpretation of the General Principles of Contract[J] // Law Journal. 2024. N® 06. P. 52—71.
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a mandatory reading time, and prohibit skipping or
checking the consents before the countdown ends;
(3) Attach colloquial notes or examples to complex
clauses (e.g., liability limits) to ensure that ordinary
travelers can understand the legal consequences. The
above measures aim to overcome the phenomenon of
“click fatigue” in electronic contracts through proce-
dural enforceability and content comprehensibility,
and truly achieve the normative purpose of “enough
to attract attention”. It should be emphasized that if
simple format adjustments (such as changing font
color and font size) do not cooperate with the sub-
stantive reading guarantee mechanism, the passen-
ger’s click consent cannot be regarded as the airline
has fulfilled its reminder obligation."®

3.2. Compensation for baggage damage
should adhere to the concept of fairness
and reasonableness

According to Article 824, Paragraph 2 of the Civ-
il Code, if the baggage checked in by a passenger is
damaged or lost, the relevant provisions of the car-
go carriage contract shall apply. According to article
832 of the contract of carriage, the carrier is not at
fault liable for losses in the carriage of the goods,
and the carrier may be exempted only if it proves the
existence of the exemption provided for in paragraph
2 of this article. In terms of compensation for loss-
es, according to Article 833, Sentence 2 of the Civil
Code, the limit of liability for civil air transportation
is usually subject to Articles 128 and 129 of the Civ-
il Aviation Law. However, as mentioned earlier, the
compensation limit set by the current Civil Aviation
Law has seriously lagged behind the needs of the
times, forming obvious legal loopholes in the future."

It is worth noting that in 2005, our country rat-
ified the Montreal Convention, which established a
compensation standard of 1,000 SDRs per passenger,
which is higher than the standard set by the General
Administration of Civil Aviation but has not been ap-
plied in practice for a long time. This situation may
change, and Article 133 of the recently released Sec-
ond Review Draft of the Civil Aviation Law (Revised

Draft) intends to directly introduce the compensation
limit of the existing 1,519 SDRs of the Convention.*
This legislative trend has significant demonstrative
significance; the substantial increase in compensation
amounts directly responds to the practical demands,
reflecting a substantive and fair consideration of pas-
sengers’ rights and ensuring the actual effectiveness
of the compensation function. In the transitional pe-
riod before the new law is enacted, faced with clearly
lagging compensation standards, courts may use the
principle of fairness as outlined in Article 6 of the
Civil Code to address loopholes in order to protect
passengers’ legitimate rights and interests.*!

3.3. The responsibility for aircraft type change
should follow the principle of service standard
Article 821 of the Civil Code stipulates that if
the carrier lowers the service standard without au-
thorization, it shall bear the liability for breach of
contract. This article is result-oriented, emphasiz-
ing that as long as the carrier unilaterally lowers the
service standard, it constitutes a defective payment
and should bear the responsibility for refunding or
reducing the fare. Therefore, the core of determin-
ing whether a change of aircraft type is a breach of
contract is whether the change substantially reduces
the standard of service that passengers would oth-
erwise be entitled to under the contract.” With the
continuous improvement of people’s living standards,
there is also a higher demand for the quality of pas-
senger services. The content of air carriage contracts
is not limited to safe transportation, but also includes
elements such as space comfort, in-flight facilities,
service quality, and catering standards related to the
aircraft type. This means that the carrier not only has
the obligation to safely transport passengers to the
agreed destination but also should provide the cor-
responding level of service as specified in the ticket.
From the perspective of contract formation, when
the airline uses a specific aircraft type (such as a wide-
body passenger aircraft) as a marketing selling point,
or clearly indicates the aircraft type on the booking
page, the information has constituted the content of

'® Yin Qiu-Shi. Commentary on Article 496 of the Civil Code (Definition and Subscription Control of Standard Clauses) [J] //

China Applied Law. 2022. N® 04. P. 222—238.

19
20

Wang Li-Ming. Methodology of Jurisprudence. Beijing : Renmin University Press, 2012. P. 490—491.
Article 133 of the Second Review Draft of the Civil Aviation Law (Revised Draft] stipulates: “The liability of the carrier

for losses caused by the destruction, loss or damage of baggage or cargo, or the delay of passengers, baggage and
cargo in air transportation shall be limited to the limit of liability determined by the relevant international civil aviation
conventions to which our country is a party at the time of the event or delay causing the damage.” Article 22(2) of the
Montreal Convention stipulates: “The liability of the carrier shall be limited to the 1519 SDR per passenger in the event
of destruction, loss, damage or delay caused in the carriage of baggage, unless the carrier proves that the amount
declared by the passenger at the time of delivery of the checked baggage to the carrier is higher than the actual interest
of the passenger at the time of delivery at the point of destination”.

2

Ne01. P. 209—226.

22

Liu Shi-Guo. Legal loopholes and their supplementary methods [J] // National People’s Congress Law Review. 2010.

Dang Si-Chen. The Legal Effect of the Clause on Exemption for Change of Aircraft Type in the Transportation Conditions

of Airlines [J]// Journal of Shandong Aviation University. 2025. N 01. P. 48—59.
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the offer, and the consumer will form an agreement
when the ticket is purchased.” In this case, if the car-
rier unilaterally changes the aircraft model and fails to
provide reasonable compensation, it not only consti-
tutes a breach of contract, but also actually damages
the contractual rights and interests of consumers. In
particular, it should be pointed out that passengers
cannot deny their expectations for a reasonable flight
experience just because they purchase economy class.
There are differences in seat spacing, cabin noise, fa-
cilities and services between different types of econo-
my class, and if a narrow-body aircraft is used instead
of a wide-body aircraft, even if the cabin remains un-
changed, it is a reduction in service standards.

As for airlines, they often invoke the exemption
clause in the general conditions of carriage to claim
that “the change of aircraft type does not constitute a
breach of contract”. From the perspective of industry
operations, if airlines are completely prohibited from
adjusting aircraft types due to legitimate operational
needs, it may indeed affect operational efficiency and
increase operating costs. However, the application of
this exemption clause should be reasonably limited:
first, the general conditions of carriage are typical
standard clauses, and if they completely exclude the
passenger’s right to claim compensation due to aircraft
type changes, it may violate the provisions of Articles
496 to 497 of the Civil Code on the validity of standard
clauses. In particular, when an airline makes chang-
es without authorization for purely commercial rea-
sons (such as consolidating flights to reduce operating
costs), it constitutes an abuse of the disclaimer. Second-
ly, in judicial practice, if an airline uses a specific aircraft
model as a marketing selling point or clearly marks the
aircraft type at the time of contracting, but completely
denies the responsibility for changing the aircraft type
through the standard clause, essentially excluding the
legitimate rights of the passenger, and the passenger
has the right to claim that the clause is invalid.**

Conclusion

The legal application of the general conditions of car-
riage is directly related to the protection of passenger
rights and interests and the standardized develop-
ment of the aviation industry. This paper analyzes the
current judicial judgment differences and their caus-
es, and proposes corresponding solutions for three
typical disputes in domestic air transport: the validity
of standard clauses, the standard of compensation
for baggage damages, and the liability for breach of
contract by aircraft change.

On the issue of the validity of the standard claus-
es, Article 10 of the Judicial Interpretation of the
General Principles of Contract Preparation should
be strictly applied, abandoning the formal review of
“checking and agreeing”, and instead emphasizing
the dual standards of “conspicuous reminder” and
“substantive knowledge” to ensure that passengers
truly understand the content of the contract. For bag-
gage damage compensation, the current standard of
“compensation by the kilogram” has lagged behind,
and the court can make reasonable adjustments in
accordance with the principle of fairness in the Civil
Code and promote the connection with international
standards such as the Montreal Convention. In the
dispute over aircraft type change, the core should
be whether the service standard is lowered, and
the liability for breach of contract should be judged
based on the reasonable expectations of passengers,
so as to avoid airlines abusing the standard clause
to avoid liability. In the future, it is necessary to fur-
ther balance contract efficiency and fairness through
legislative revision, judicial unified discretionary
standards and industry self-discipline, improve the
legal application system of air transport, effective-
ly protect consumer rights and interests, and pro-
mote the healthy development of the air transport
market.
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AnHomauus. B 3akonodamensHbix akmax Kumas, cneyuansHo He pe2yiupyroiyux Hano208ble
OMHOULEHUSL, CO0EPHCUMCS 3HAUUMESILHOE KONUUECMB80 NOA0NCeHULL, CBA3AHHBLX C HAI02000.10%1ce-
Huem. OOHAKO 8 OMIUYUE OM NOJONCeHUL HAN0208020 3AKOHO0AMENbCM8A, XAPAKMePUIYHOLe20Cs
€mpo2oil cmpyKmypotl U UHCMUMYYUOHAILHOU 3a8epPUIeHHOCTBI0, TLOJI0NHCEHUAM, NPedyCMOMPEHHbIM
8 HEHA10208bLX 3AKOHAX, CB0LICMBeHHbL pa3Hoobpasue $opm, HeonpedesleHHOCMb GOPMYAUPOBOK U
wupoxoe dese2uposariie nOAHOMoOuUll. B cmambe ucxo0s u3 cucmemamuuecko20 aHAIU3d HA020-
8blX nosoxceHuUll, cooepaucaujuxcs 8 290 HEHAN0208bIX 3AKOHAX, 8bLCMPAUBALMCS MUNON02UUECKAS
M00estb, 0CHOBAHUAMU KOMOPOU 8blcmynarnm GyHKUUOHANIbHAS HANPABIEHHOCMb, NpedMemHoe
codepaicaruie U NOJ0YceHUe HOPMbL 8 CUCTIeMe 3AKOHO0amelbcmad.

OnpedenieHbl 0CHOBHbLE MUMNBL HAJI0208bLX HOPM 8 HEHAJI02080M 3aKOHOOAMeIbcmae U NposedeHo
ux conocmasJietile ¢ noaodceHusmMu 16 Hanoz08bix 3akoHos. HccnedosaHile 8bLABILIO CUCMEMHbLE
npobembl: U36bIMOUHOCMb 3AKOHOOAMENILHOZ0 Pe2yAUPOBAHLLSL, HECO2JIACOBAHHOCMb NPABONPUMe-
HUMeNbHOU NPAKMUKU U hpazMeHMapHOCMb pe2yauposanus. JIns ux ycmpaHenus npedideaemcs
ymouHums chepy npumeHeHUs HOPM, CMAHOAPMUIUPOBAIMb 02080PKU 0 Oesle2llpo8aHULL U obecne-
UMb KOHCOMUIAUUIO MAMEPUATIbHO-NPABOBbLX HOPM. Peanusayus amux mep 6ydem cnocobecmaosams
€08epULeHCMB08AHUI HAI0208020 3AKOHO0AMEeNbCMEA U MOOePHU3AUUL HATL0208020 YNPABJIEHUSL.
Kntouesule cnoea: HeHA102080€ 3aKOHOO0AMENBCTNBO, HAL0208ble NOJIOYNCEHUS, MUNON02US, NPUHUUN
00513amenbH020 HAI0200010JKce LS, HAL02080€e YNPAasJieHlle
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Tunonoruyeckuit aHanu3 HanoroBbIX NONOXEHM
B HEHA/I0r0BOM 3aKOHOAATENbCTBE

Abstract. A significant number of tax-related provisions are embedded within China’s non-tax legis-
lation. However, compared with the structurally rigorous and institutionally complete tax provisions
found in tax laws, those in non-tax laws tend to exhibit diverse forms, ambiguous language, and
broadly delegated authority. This paper systematically analyzes tax provisions in 290 non-tax laws
and constructs a typological framework based on criteria such as functional orientation, substantive
content, and legal structural positioning. The analysis identifies the fundamental types of tax provisions
in non-tax legislation and compares them with those in 16 formal tax laws. The study reveals common
issues including legislative overreach, disjointed enforcement, and regulatory fragmentation. To address
these, the paper recommends clarifying the boundaries of application, standardizing authorization
clauses, and promoting the consolidation of substantive rules. These measures aim to enhance the tax
legislative framework and advance the modernization of tax governance.

Keywords: non-tax legislation, tax provisions, typology, principle of statutory taxation, tax governance

With the ongoing refinement of China’s tax law
system and the deepening of national govern-
ance modernization, the embedding of tax-related
provisions in non-tax laws has become increasingly
common. These provisions serve as critical junctures
connecting the tax system with sectoral governance,
and fiscal policy with industry-specific legislation.
They reflect a growing trend toward the integration of
policy objectives and legal mechanisms, but also ex-
pose institutional vulnerabilities. This paper centers
on the principle of statutory taxation and adopts a
typological perspective to treat tax provisions in non-
tax laws as a distinct subject of study. By systematical-
ly categorizing tax provisions in 290 non-tax statutes
and comparing them with provisions in 16 dedicated
tax laws, the study fills a gap in the horizontal appli-
cation of the statutory taxation principle across differ-
ent legal domains. The recommendations presented
aim to assist legislators, enforcement authorities, and
oversight bodies in maintaining appropriate legal
boundaries and adherence to the rule of law. Ulti-
mately, the paper seeks to ensure that tax measures
are aligned with both national development needs
and constitutional mandates, thereby achieving a
balance between lawful taxation and effective mac-
roeconomic governance.

1. Systematic Analysis
and Comparison of Tax Provisions

1.1. Typologies of Tax Provisions
in Non-Tax Legislation

First Category: Tax Administration Provisions.
This category includes two subtypes: (1) Legislative
authority provisions, which define the boundaries
for tax imposition. Examples include Article 11 of
the Legislation Law of the People’s Republic of Chi-
na, as well as delegated authorization clauses such
as Article 29 of the Budget Law and Article 53 of the

1

Distribution [J] // Law Review. 2025. N® 43 (04). P. 1—12.

2

Law Review. 2025. N2 43 (02). P. 62—72.

Customs Law. (2) Implementation-oriented provi-
sions, which regulate tax collection or exemption. For
instance, Article 41 of the State Compensation Law
and Article 52 of the Legal Aid Law contain clauses
exempting certain actions from taxation. Meanwhile,
provisions such as Article 56 of the 2018 Amendment
to the Constitution and Article 6 of the Law on State-
Owned Industrial Enterprises (2009 Revision) stipu-
late positive obligations to pay taxes. Typical phrases
include: “XX shall pay taxes in accordance with the
law,” “XX has the obligation to pay taxes in accord-
ance with the law,” and “XX shall bear the obligation
to pay taxes in accordance with the provisions of laws
and administrative regulations.”

Second category: Policy-Oriented Provisions. This
category includes: (1) Tax incentive provisions, which
form the majority — spanning 104 clauses across 53
laws. These clauses utilize preferential tax treatment
or supportive fiscal measures to promote national
strategies, industrial growth, regional revitalization,
or social development objectives'. They reflect the
deep integration of taxation as a policy instrument
within broader legal frameworks. (2) Prohibitory or
restrictive provisions, found in 27 clauses across 9
laws. These function as legal “red lines” by defining
illicit activities, authorizing enforcement powers, im-
posing severe penalties, and revoking tax benefits to
deter misuse — thereby playing a vital role in safe-
guarding national fiscal security.?

Third category: Procedural and Coordination Pro-
visions. This category consists of: (1) Administrative
and judicial coordination provisions, including re-
ferral and inter-agency cooperation clauses — 14 in
total, across 14 statutes. Referral provisions define
obligations such as tax withholding or designate the
legal basis for tax actions; cooperation clauses require
tax authorities to engage in information sharing, joint
regulation, or enforcement collaboration with oth-
er governmental bodies. (2) Procedural provisions,
comprising 46 clauses across 29 laws, which fall into

Liu Jianwen. Legal Reflections and Institutional Optimization of Personal Income Tax under the Principle of Fair

Chen Jinlin. Thirty Years of Tax Crime Governance: The Expansion and Contraction of Typical Statutory Offenses [J]//
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three types: Processing procedures — regulating ap-
plication processes, timeframes, and preconditions;
Tax calculation — defining the priority of tax liabili-
ties in debt settlements and outlining computational
rules; Explanatory provisions — clarifying the poli-
cy function, evidentiary role, or disclosure require-
ments related to taxation While these provisions do
not impose or design new taxes, they function by
embedding tax-related elements into broader legal
procedures — such as in cases involving guarantees
or customs clearance — thus ensuring legal complete-
ness and enhancing both the stability and traceability
of tax obligations.

Fourth category: Special provisions. These pro-
visions typically appear in the context of special ad-
ministrative regions, ethnic autonomous regions,
consular affairs, or diplomatic missions. They fre-
quently address unique tax regimes, exemptions, or
jurisdiction-specific rules for tax applicability.

1.2. Common Features Between Tax Provisions
in Non-Tax Laws and Those in Tax Laws

Although non-tax legislation is not primarily de-
signed to establish tax systems, the tax-related provi-
sions it contains exhibit several structural common-
alities with those found in formal tax laws. These
commonalities are evident in three key dimensions:
authority logic, normative classification, and insti-
tutional function. First, the tax-related provisions in
both legal categories are grounded in a consistent
logic of legislative authority. The establishment, ad-
justment, and collection of tax matters must be enact-
ed by the National People’s Congress and its Stand-
ing Committee, or legally authorized to the State
Council, as stipulated in Article 11 of the Legislation
Law. In tax laws, this principle is explicitly reflected
in foundational statutes such as the Tax Collection
and Administration Law and the Value-Added Tax

Law. While non-tax laws tend to express tax-relat-
ed matters in a more policy-oriented manner, they
nonetheless adhere to the premise of “enjoyment in
accordance with the law,” thereby implicitly recogniz-
ing the authority framework established by tax law.
Second, the two types of provisions share a consistent
logic of normative classification. Whether embedded
in tax or non-tax legislation, tax-related clauses can
generally be grouped into four categories based on
their functional roles: Dispositive provisions, which
establish tax obligations by defining elements such
as tax categories, rates, subjects, and collection stag-
es; Policy-oriented provisions, which aim to achieve
policy goals through tax incentives or penalties;
Procedural provisions, which regulate tax collection
processes and enforcement mechanisms; Special pro-
visions, which address exceptional cases or particular
jurisdictions. Third, both tax laws and non-tax laws
exhibit functional synergy in terms of institutional
objectives and governance goals. As a key instrument
of state governance, taxation fulfills multiple core
roles — namely, revenue generation, economic reg-
ulation, and the promotion of social equity While the
two legal frameworks may approach these objectives
through different legislative pathways, their underly-
ing intent often converges on advancing the public in-
terest and supporting macro-level policy implementa-
tion. In tax law, this is achieved through mechanisms
such as preferential tax rates, additional deductions,
and periodic exemptions that promote high-tech in-
dustries, green energy, and public welfare sectors.’
In non-tax legislation, tax provisions frequently serve
as complementary tools for public service delivery
and social governance, such as encouraging chari-
table donations, supporting disadvantaged groups,
or incentivizing regional development. Despite their
formal differences, both forms of regulation reflect a
high degree of consistency in their policy logic.

1.3. Analysis of Differences Between Non-Tax Law Tax Provisions and Tax Law Provision

Comparative Analysis of Differences Across Dimensions

Dimension | Comparison Item Non-Tax Law Tax Provisions Tax Law Provisions
Function- Purpose of Primarily serve as policy declarations, Primarily establish substantive rules that
al Role Provisions such as “tax incentives shall be enjoyed in | clearly define tax obligations
accordance with the law”
Regulatory Emphasize supportive, encouraging, and Emphasize mandatory, regulatory, and
Intent guiding language constraining logic
Regulatory | Expres- Employ flexible language such as “may” or | Use rigid formulations such as “shall” and
Density sion Style “in accordance with the law” “shall not”
Provision Often appear as supplementary or incen- Typically appear as independent chapters
Structure tive clauses or core legal provisions
Enforce- Applicability | No unified standards; rely on administrative | Clearly defined rules for calculation and
ability Standards interpretation collection

® Gu Cheng, Wang Qian. A Review of Tax Theory Research in 2022 [J] // Tax Research. 2023. N¢ 03. P. 25—33.
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Dimension | Comparison Item Non-Tax Law Tax Provisions Tax Law Provisions
Dispute Res- | Lack explicit procedural foundations; de- Equipped with complete administra-
olution pend on ad hoc coordination in practice tive reconsideration and judicial relief
mechanisms
Region- Applica- Often apply only to specific regions or tar- Uniformly applicable nationwide, with
al Scope tion Scope geted groups clearly defined applicability boundaries
Exceptions Commonly allow for franchises, special Exceptions are only permitted under spe-
zones, or exemptions cific legal provisions
Legisla- Legal Derived from departmental laws, often Based on Article 11 of the Legislation
tive Basis Foundation serving as supplementary clauses Law; enacted by the NPC or its Standing
Committee
Authoriza- Typically authorized by State Council or Often authorize the State Council to issue
tion Level ministry-level normative documents implementing rules, subject to legal filing
requirements
Imple- Enforcement | Executed by competent authorities with Enforced by tax authorities under a com-
mentation Mechanism high discretion prehensive legal framework
Supporting Lacks a complete institutional framework; | Supported by Tax Administration Law and
Regulations | enforcement tends to be fragmented related implementation guidelines
Discretion- | Flexibility Wide room for interpretation; enforcement | Interpretation is limited and strictly
ary Power of Inter- discretion is high regulated
pretation
Subject Ap- Mostly targeted at specific natural persons | Universally applicable to all taxpayers with
plicability or enterprises uniform criteria

The differences between tax provisions in non-tax
laws and those in tax laws reflect not only the diver-
gence in legislative purposes but also expose a lack
of systemic alignment in China’s current tax legal
framework. To advance tax governance moderniza-
tion, it is essential to institutionalize and standard-
ize tax-related provisions within non-tax laws. This
includes upgrading legislative authority, improving
enforcement mechanisms, enhancing operational
feasibility, and promoting integration with the tax
law system through legal interpretation and judicial
practice.

2. Analysis of Issues with
Tax Provisions in Non-Tax Laws

2.1. Conflict Between Tax Content
and the Principle of Tax Legality

This conflict is primarily reflected in how differing
densities of legal norms impact the principle of tax le-
gality. According to Article 11 of the Legislation Law,*
major tax elements — such as the establishment of

4

tax categories, determination of tax obligations, and
tax rates — must be stipulated by law, highlighting
the foundational role of the principle of tax legality in
China’s tax system. Among the 290 existing non-tax
laws, there are already several hundred provisions
involving tax-related content. Many of these provi-
sions establish tax obligations or grant preferential
treatment indirectly, through means such as “author-
ization,” “guiding provisions,” or “ancillary clauses,”
thus forming what is referred to as an “implicit tax
regime.”

Article 86 of the Charity Law states that “char-
itable organizations and their income shall enjoy
tax incentives in accordance with the law.”” This au-
thorization is highly abstract and vague: it neither
specifies the tax types, forms of incentives, nor the
eligibility criteria. Instead, it merely offers a blanket
statement that “tax incentives shall be enjoyed in ac-
cordance with the law.” In practice, many of the tax
incentives enjoyed by charitable organizations are
not determined by law.® For example, qualification
for tax-exempt status, exemption of donation income,
and tax exemption on self-owned real estate and land

Article 11, paragraph 6, of the Legislative Law of the People’s Republic of China (as amended in 2023): Only laws

may be enacted on the following matters: (f) the basic system of taxation, such as the establishment of tax types, the
determination of tax rates and the administration of tax collection.

accordance with the law.

Article 86 of the Charity Law: Charitable organisations and the income they obtain are entitled to tax incentives in

Gong Puguang. Promoting High-Quality Development of Charitable Causes in the New Era Through Good Laws and

Governance: A Retrospective and Outlook on the Revision of the Charity Law [J] // Social Policy Research. 2024. N 3.

P.3—14.
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are almost entirely governed by the Implementing
Regulations of the Enterprise Income Tax Law, an
administrative regulation. Such “blank” or “sweep-
ing” authorizations seriously violate the clarity re-
quirement of the tax legality principle, undermining
both the rule of law and taxpayer reliance interests.

Article 50 of the Law of the People’s Republic of
China on Science and Technology Popularization
(2024 Revision)—which states that “the state shall
implement tax incentives for science and technolo-
gy popularization in accordance with the law”” —
presents similar, if not more serious, issues. Initially,
science popularization tax incentives were support-
ed mainly by normative documents. For example,
in 2003, five ministries including the Ministry of Fi-
nance, State Administration of Taxation, and Minis-
try of Science and Technology jointly issued the Tax
Incentive Policies for Encouraging the Development
of Science Popularization, which exempted ticket
revenues from science museums, natural history
museums, planetariums, meteorological stations,
seismological stations, and science popularization
bases at universities and research institutions, as
well as from science activities organized by coun-
ty-level or higher Party and government agencies and
the China Association for Science and Technology,
from business tax.® After the “business tax to VAT”
reform, [2016] No. 78 by the Ministry of Finance and
the State Administration of Taxation continued this
exemption under the VAT system. Although this doc-
ument has since been repealed, the incentives have
been renewed repeatedly. The most recent regula-
tion, Announcement No. 60 (2023) by the Ministry
of Finance and the State Administration of Taxation,
continues the VAT exemption on ticket revenues from
science popularization units and activities until the
end of 2027.° The statutory expression “the state shall

implement tax incentives for science and technology
popularization in accordance with the law” fails to
clarify the eligible entities, the scope of beneficiaries,
or the specific qualifications or conditions required.
Most crucially, the reference to “in accordance with
the law” is ambiguous — it does not identify the spe-
cific law nor limit its legal hierarchy. This opens broad
space for lower-level laws, particularly administrative
regulations and normative documents, to define the
core tax elements, thereby weakening the legisla-
ture’s control over taxation.

2.2. Abuse of Delegated Provisions
and Lack of Enforceability

The abuse of delegated provisions is primarily
reflected in the legal framework characterized by
“overly broad authorization and weak procedural
safeguards.” Numerous provisions in non-tax laws
delegate authority using vague expressions such as
“the State Council shall formulate specific measures”
or “shall be otherwise prescribed by law,” yet most
fail to specify the timeline for implementation, proce-
dural standards, or mechanisms for accountability. "

Article 38 of the Film Industry Promotion Law
authorizes the State Council to formulate specific
tax incentive policies."' However, since the law came
into force in 2017, the State Council has not issued
any corresponding regulations, and only a few local
governments have introduced supporting policies.
For instance: The Haikou Municipal Government in
Hainan Province issued the Several Provisions on Pro-
moting the Development of the Film and Television
Industry in Haikou, which provides graded rewards
to film and television enterprises based on their con-
tributions to local public finances;'* In June 2025,
Guangdong Province issued the Several Policies on
Promoting the High-Quality Development of the An-

7 Article 50 of the Law of the People’s Republic of China on Popularisation of Science and Technology (Revised 2024):
The State shall, in accordance with the law, provide tax incentives for the popularisation of science and technology.
Ministry of Science and Technology of the People’s Republic of China . Circular of the Ministry of Finance, State
Administration of Taxation, General Administration of Customs, Ministry of Science and Technology, and General
Administration of Press and Publication on Tax Policy Issues Regarding Encouraging the Development of Science and
Technology Cai Shui [2003] No. 55 [EB/OL] (2003-05-08) [2025-07-21] // URL: https://www.most.gov.cn/xxgk/xinxifenlei/
fdzdgknr/fgzc/gfxwij/gfxwj2010before/200512/t20051214_143314.html.

Ministry of Finance of the People’s Republic of China. Announcement on the Renewal of the Implementation of
Preferential VAT Policies on Propaganda and Culture [EB/OL] (2024-09-22) [2025-07-21] // URL: https://szs.mof.gov.
cn/zhengcefabu/202309/t20230926_3909095.htm.

Xiong Wei. The Systemic Construction and Practical Pathways for Fully Implementing the Principle of Tax Legality [J] //
Chinese Journal of Law. 2025. N2 03. P. 5—23.

Article 38 of the Law on the Promotion of the Film Industry: The State shall implement the necessary tax incentives
to promote the development of the film industry, and the specific measures shall be formulated by the competent
department of finance and taxation under the State Council in accordance with the provisions of tax laws and
administrative regulations.

Haikou Municipal People’s Government. Notice of the People’s Government of Haikou City on the Issuance of Several
Provisions on Promoting the Development of the Film and Television Industry in Haikou City (Haifu Regulation [2020]
No. 2) [EB/OL](2020-05-08)[2025-07-21] // URL: https://www.haikou.gov.cn/xxgk/szfbjxxgk/zcfg/fzsx/ 202005/t410954.
shtml.
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imation and Film Industry;" In July 2025, Chongqing
Municipality issued the Several Incentive Policies
on Supporting the High-Quality Development of the
Science and Technology Film Industry, allowing film
and cultural enterprises to benefit from the “Western
Development” tax policy, with a reduced corporate
income tax rate of 15%."* Beyond these examples,
no other relevant implementation documents have
been released. The current policy implementation
path mainly relies on agencies such as the Ministry
of Finance and the State Taxation Administration,
which issue specific policies through administrative
rules and notices. While this approach has provided
some degree of tax and fiscal support for key seg-
ments like production, distribution, and exhibition,
the low legal hierarchy of such instruments, their
narrow scope of application, and the absence of clear
statutory delegation have led to a fragmented and
temporary regulatory structure. This, in turn, under-
mines long-term policy stability and predictability,
resulting in inconsistent application across regions,
substantial variation in local implementation stand-
ards, and growing regional disparities in industrial
development. These inconsistencies further weaken
the overall effectiveness of central government policy
incentives.

The widespread use of such delegated provisions
in non-tax legislation also raises serious enforceability
concerns. Legislatures often transfer the responsibil-
ity for rulemaking to the State Council or relevant
administrative authorities. However, in the absence of
clear limits on delegation, procedural requirements,
deadlines, or accountability mechanisms,' these pro-

visions frequently fail to result in concrete and oper-
able subordinate rules. Consequently, when rights
are infringed, affected parties often find it difficult
to assert claims or initiate administrative review or
litigation based on such vague provisions. This leads
to a regulatory vacuum in which authority is granted
without normative guidance, and rules exist without
accompanying remedies.

2.3. Fragmented provisions hinder
system integration

In applying the tax registration system, Article
11 of the E-Commerce Law'® and Article 15 of the
Tax Collection'” and Administration Law intersect
in terms of their authorization mechanisms. Arti-
cle 11 of the E-Commerce Law establishes the tax
registration obligations of unregistered e-commerce
operators, which appears to be supplementary legis-
lation to Article 15 of the Tax Collection and Admin-
istration Law, intended to address regulatory gaps in
the digital economy. However, from the perspective
of legislative structure and authorization logic, this
approach effectively constitutes a “preemptive re-
placement” of the existing authorization pathway:
Article 15 of the Tax Collection and Administration
Law explicitly authorizes the State Council to stipu-
late tax registration matters for non-business license
entities. While this authorization is not exclusive, it
does not explicitly authorize the Standing Committee
of the National People’s Congress to intervene direct-
ly without amending the foundational legislation.
According to the principles of legislative authority al-
location under Articles 10'® and 13 of the Legislation

" People’s Government of Guangdong Province. Guangdong Issues Several Policies and Measures on Promoting the
High-Quality Development of Guangdong’s Animation, Film and Television Industry [EB/OL] (2025-05-22) [2025-07-
211// URL: https://www.gd.gov.cn/zwgk/zcjd/snzcsd/content/post_4714662.html.

Chongging Finance Bureau. Chongging Daily | Chongqing introduces incentives to support the development of the

whole industry chain of science and technology film and television [EB/OL](2025-07-07)[2025-07-21] // URL: https://
czj.cq.gov.cn/zwxx_268/czdt/cjsd/202507/t20250707_14791694.html.

Wu Siyuan. A Systematic Reflection and Optimization of Authorized Legislation in China [J] // Journal of Shanghai

University (Social Sciences Edition), 2025. 42. N¢ 04. P. 29—42.

Article 11 of the Law of the People’s Republic of China on Electronic Commerce: E-commerce operators shall fulfill their

tax obligations in accordance with the law and enjoy tax benefits in accordance with the law. E-commerce operators
who are not required to register as market entities in accordance with the provisions of the preceding article shall,
after the occurrence of their first tax obligation, apply for tax registration in accordance with the provisions of the laws
and administrative regulations on tax collection and management, and truthfully declare their taxes.

Article 15 of the Law on the Administration of Taxation: Enterprises, branches of enterprises set up outside the country

and premises engaged in production or business, individual businessmen and institutions engaged in production or
business (hereinafter collectively referred to as taxpayers engaged in production or business) shall, within 30 days
from the date of receipt of their business licenses, make a declaration to the tax authorities for registration of their
tax affairs, holding the relevant documents. The tax authorities shall register and issue tax registration documents
on the same day they receive the declaration. The administrative authorities for industry and commerce shall inform
the tax authorities on a regular basis of the registration and issuance of business licenses. The scope and methods
for taxpayers other than those provided for in the first paragraph of this article to apply for tax registration and for
withholding agents to apply for registration to withhold taxes shall be prescribed by the State Council.

Article 10 of the Legislative Law: The National People’s Congress and the Standing Committee of the National People’s

Congress exercise the legislative power of the State in accordance with the provisions of the Constitution. The National
People’'s Congress enacts and amends criminal, civil, State institutional and other basic laws. The Standing Committee
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Law," authorization decisions must clearly define
their purpose, scope, and duration. The legislative
body’s “reverse setting” of matters already clearly au-
thorized does not constitute an overreach of author-
ity but raises issues of procedural rationality. While
the “pre-emptive substitution” legislative practice
has filled governance gaps, it has also exposed three
structural defects in the system’s operation: first, the
absence of legislative interpretation. The State Coun-
cil and its competent authorities have not issued for-
mal documents on the relationship between the two
laws, leading to inconsistent application standards
by local tax authorities in determining registration
obligations and a lack of unified legal basis; second,
the issue of inverted hierarchical structure is prom-
inent. In practice, taxpayers’ tax registration is pri-
marily based on departmental regulations such as the
“Tax Registration Administration Measures” and the
“Natural Person Tax Filing Operational Guidelines,”
rather than directly on legal provisions, creating a
factual inversion in which “regulations supersede
statutes,” violating the fundamental principles of
legal hierarchy stipulated in Article 80 of the Legisla-
tion Law. Third, fragmented enforcement has inten-
sified, further amplifying administrative discretion
and undermining the uniformity and fairness of the
tax system.

Article 86 of the Charity Law® requires that “tax
incentives be enjoyed in accordance with the law,”
reflecting the state’s institutional orientation of en-
couraging charitable behavior and safeguarding the
tax rights of charitable organizations. The term “in

accordance with the law” used in this provision has a
clear authorizing and guiding nature, and its specific
application must rely on explicit provisions in rele-
vant tax laws. Regarding corporate donations, Article
9 of the Enterprise Income Tax Law,* sets a rigid limit
of “up to 12% of annual profit total may be deduct-
ed, with excess amounts carried forward for three
years”. effectively establishing an upper limit for pre-
tax deductions. Such institutional arrangements have
created certain tensions in practice: on the one hand,
the Charity Law aims to expand the scale of charitable
resource mobilization through tax incentives; on the
other hand, the deduction ratio restrictions under the
Enterprise Income Tax Law may suppress corporate
donation enthusiasm in practical implementation.
Take the Alibaba Public Welfare Foundation as an
example. Its donation expenditures in 2020 exceed-
ed 1.5 billion yuan,? far exceeding the 12% pre-tax
deduction ratio of its profit total. The excess dona-
tions can only be carried forward annually over the
next three years, which to some extent weakens the
company’s willingness to make immediate charitable
contributions. It must be noted that Article 86 of the
Charity Law does not have the effect of overriding
the substantive provisions of the Enterprise Income
Tax Law. The phrase “enjoying tax benefits in accord-
ance with the law” should be understood as applying
within the scope authorized by tax law. Therefore,
the contradiction between “promoting institutional
objectives” and “substantive tax constraints” reveals
that the current tax legal system still lacks sufficient
coordination.

of the National People’s Congress enacts and amends laws other than those which should be enacted by the National
People’s Congress; when the National People’s Congress is not in session, it makes some additions to and amendments
of laws enacted by the National People’s Congress, provided that they do not conflict with the basic principles of the
law. The National People’'s Congress may authorize the Standing Committee of the National People’s Congress to
enact relevant laws.

Article 13 of the Legislative Law: An authorization decision shall specify the purpose, matters, scope and duration of
the authorization, as well as the principles to be followed by the authorized organ in implementing the authorization
decision. The duration of the authorization shall not exceed five years, unless otherwise provided for in the authorization
decision. Six months before the expiry of the term of authorization, the authorized organ shall report to the authorizing
organ on the implementation of the authorization decision and submit an opinion on the need to enact the relevant
law; where continued authorization is needed, it may submit a relevant opinion for decision by the National People’s
Congress and its Standing Committee.

Article 86 of the Charity Law: Charitable organisations and the income they obtain are entitled to tax incentives in
accordance with the law.

Article 9 of the Enterprise Income Tax Law: Expenditures for public welfare donations incurred by enterprises are
allowed to be deducted from the calculation of taxable income up to 12 per cent of the total annual profit; the portion
exceeding 12 per cent of the total annual profit is allowed to be carried forward and deducted from the calculation of
taxable income within the next three years.
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3. Concrete Optimization Pathways
for Tax Provisions in Non-Tax Legislation

3.1. Clarify Application Boundaries
and Establish a Pre-Legislative Review
Mechanism for Tax Provisions

A fundamental principle should be established
whereby core tax elements are to be exclusively pre-
scribed by tax legislation.* Core tax elements such
as the establishment of tax types, tax bases, taxpay-
er identification, application of tax rates, and col-
lection procedures should only be stipulated by tax
laws enacted by the National People’s Congress and
its Standing Committee. Non-tax legislation must
not implicitly impose tax obligations or define tax
exemptions through ambiguous expressions or pol-
icy-laden language. At the same time, explore the
creation of a “negative list” mechanism for tax ele-
ments as an institutionalized instrument to delineate
the limits of legislative authority. This list should be
led by the Finance and Economics Committee of the
National People’s Congress and revised in collabora-
tion with the Ministry of Finance and the State Tax-
ation Administration, clearly listing tax matters that
non-tax laws are prohibited from creating, such as
establishing new tax types, setting new ranges for
tax exemptions or reductions, expanding the scope
of tax incentives, or authorizing local authorities to
reinterpret core elements of the tax system. The list
should be updated regularly in tandem with the pro-
gress of fiscal budget compilation, establishing a du-
al-track operational mechanism combining “list-based
authority constraints” and “case interpretations” to
provide legislative bodies with operational boundary
references.

Additionally, a systematic pre-review mechanism
should be established,** a systematic pre-legislative
review mechanism should be instituted to shift the
principle of tax legality from a static procedural
commitment to a model of dynamic institutional co-
ordination. It is recommended to establish a Joint
Review Office for Tax-Related Provisions to conduct
substantive evaluations of all legislative drafts in-
volving tax issues, and to implement a structured
“three-tier review” framework. First, if provisions
involve constituent elements such as tax types, tax
rates, taxpayers, or tax bases, they should be prohib-
ited from being established in non-tax laws; Second,
if the provisions pertain to tax incentives, they should
be subject to a validity period and accompanied by

a performance evaluation mechanism; Third, if the
provisions involve procedural rules such as reporting
and collection, they should be structurally compatible
with the Tax Administration Law to prevent duplica-
tion or conflicts.

3.2. Establish Standardized Norms
for Tax Authorization

The widespread presence of delegated provisions
in non-tax laws constitutes a key structural problem,
resulting in implementation stagnation and an im-
balance of powers and responsibilities. While au-
thorization provisions are necessary in institutional
design, they must not be overly broad, ambiguous,
or subject to abuse.* To standardize the logic of
authorization, define the scope of implementation,
and enhance the controllability of the rule of law,
it is urgent to establish a systematic “standardized
system for authorization provisions.” Therefore, all
tax-related authorization provisions in non-tax laws
should follow a unified model that clearly defines
four key elements: the authorizing body, scope of au-
thorization, procedural steps, and time limits,”® and
establishing a responsibility mechanism for failure
to formulate implementation regulations within the
specified timeframe or for the abuse of authoriza-
tion. Additionally, the scope of authorization content
and entities should be limited. Vaguely formulated
phrases such as “implementing necessary tax policy
support” should be clarified, allowing only specific,
already established tax types to be detailed within
their legislative authorization scope; The authoriz-
ing authority should be confined to the Ministry of
Finance and the State Taxation Administration under
the State Council, and should not be vaguely direct-
ed at relevant departments or local governments.
To prevent authorization provisions from becoming
obsolete or ineffective, a dynamic review mechanism
accompanied by retrospective revisions should be
instituted. Authorization clauses that have not issued
implementing regulations after implementation or
whose regulations lack performance should be in-
cluded in the “legislative cleanup” process. The Minis-
try of Finance and the Legislative Affairs Commission
of the National People’s Congress may jointly conduct
an assessment of the implementation of tax-related
authorization clauses in current non-tax laws every
two years, producing a “recommendation list for the
rectification of authorization clauses.” For authori-
zation clauses that have not been implemented with

% Liu Jianwen, Chen Lijiao. The Logic and Pathways of Tax Law in Promoting the High-Quality Development of the Private
Economy [J] // Learning and Practice. 2025. N¢ 06. P. 24—34.
% Ye Jinyu. The Unity of Order and Systemic Advancement of Administrative Approval Clauses in Tax Law [J] // Law and

Business Research. 2024. N® 41 (06). P. 151—166.

% Zhou Bo, Zhang Aixue. China’s Tax System Reform: Successful Experiences, Challenges, and Prospects for Future
Reforms [J/OL] // Journal of Guizhou University of Finance and Economics. 1-9.

% Zhang Wansu. The Practical Advancement from Tax Legality to Tax Rule of Law: Centered on Further Implementing the
Principle of Tax Legality [J] // Legal Studies. 2023. N2 45 (01). P. 162—178.
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detailed regulations, lack performance, or are clearly
abused, recommendations for revision, abolition, or
replacement should be proposed and incorporated
into the regular “legislative cleanup” process to en-
sure that the logic of authorization returns to ration-
ality and that the implementation of laws does not
fail or deviate from their intended purpose.

3.3. Promoting the Consolidation
of Substantive Rules

Tax codification, as the ultimate path for insti-
tutional integration and legal system restructuring,
carries significant legal and normative value. How-
ever, its implementation is currently hindered by the
slow progress of the revision of the Tax Collection and
Administration Law and the severe fragmentation
across tax-related provisions. Therefore, a pre-cod-
ification approach should be adopted by gradually
building a sub-database of tax-related provisions in
non-tax laws, categorized by topics such as budget
management, registration procedures, preferential
policies, and coordination of tax administration. This
sub-database would serve as a practical foundation for
structuring future chapters in the codified tax law. For
instance, the removal of the pre-payment requirement
in tax appeals, as proposed in the draft revision of the
Law of the People’s Republic of China on the Admin-
istration of Tax Collection, is a representative exam-
ple of procedural optimization. Similar institutional
innovations can be prioritized in the non-tax domain,
such as the establishment of dispute coordination
mechanisms, clause interpretation databases, and
local pilot platforms. These not only respond to re-
al-world demands but also accumulate empirical data
and institutional prototypes for future codification.”

For tax incentive provisions frequently found in
non-tax laws, a hub clause for tax incentives could
be introduced in the Tax Collection and Administra-
tion Law.*® This hub clause would stipulate that any
measure involving tax exemptions or reductions must
be implemented strictly within the framework of tax
laws or under properly delegated legislative authori-
ty. It should also define corresponding record-filing or
review procedures, thereby creating a legal “master
switch” that governs scattered preferential policies
and ensures that administrative authorities imple-
ment them in accordance with clear legal norms and
procedures. At the same time, the legislative expres-
sion of such provisions should be standardized by
creating tax clause templates across non-tax laws.

For areas that require tax-related support, legal texts
should adopt consistent terminology with clearly
defined preconditions, avoiding inconsistency and
ambiguous wording. This harmonization of legis-
lative language would enhance the coordination of
tax provisions across different legal instruments and
promote a more unified legal order. This approach
would ultimately absorb fragmented tax incentive
provisions scattered throughout non-tax laws into a
codified, coherent legal structure, thus addressing
the fundamental issue of disjointed tax legislation.

4. Conclusion

Amid China’s accelerated efforts to advance the
rule of law in taxation and modernize national
governance, the embedding of tax-related provisions
in non-tax legislation has become an increasingly
common phenomenon. These provisions, serving as
crucial points of connection between the tax system
and sectoral governance, carry certain significance
in terms of institutional innovation. However, they
still exhibit considerable deficiencies in legislative
logic and structural coherence. This paper classifies
the core types of tax-related provisions found in
non-tax laws and conducts a comparative analysis
with normative clauses in tax legislation to identify
key differences and commonalities. The findings
highlight widespread issues, including legislative
overreach, disconnection in implementation, and the
fragmentation of legal provisions. In response, this
study proposes three tiers of optimization strategies:
Clarify the scope of application of tax-related
provisions in non-tax laws to ensure the exclusivity
and precision of their institutional function;
Standardize the formulation of authorization clauses
to avoid administrative arbitrariness and legal
uncertainty arising from overly broad delegations of
authority; Promote the legislative-level integration of
tax rules to enhance the internal logic and practical
applicability of the overall legal framework. Overall,
this typological analysis of tax-related provisions in
non-tax legislation not only addresses a longstanding
gap in the horizontal application of the principle
of tax legality, but also provides legislators and
law enforcers with a structured reference for the
drafting and application of such clauses — ultimately
supporting the steady enhancement of tax governance
capacity under the rule of law.

27 Zhai Jiguang, Ou Yuanyuan. A Review of Tax Rule of Law Research in 2024 [J] // Tax Research. 2025. Ne 03. P. 23—30.
% Ye Jinyu. Legal Reflections on Tax Preferential Provisions in Non-Tax Laws and Legislative Coordination [J]// Law. 2024.

Ne 9. P. 156—176.
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Annomauus. B dexabpe 2025 2. Tocydapcmeennas [lyma Poccutickoti @edepayuu 8Heca nonpasku
8 Kodekc PP 06 adMuHUCMPAMUBHBLX NPABOHAPYULEHUSX, DACULUPUS Chepy NpUMeHeHT AOMUHU-
cmpamugHotl 0meemcmeeHHOCMU 3d NPOCPOUEHHYI0 ONIAMY NO 002080pAM 3AKYNKU ¢ Cy6BeKmMos
Manoeo u cpedHezo npednpunumamensvcmaa (MCII) Ha 8cex nocmasujukos. B kauecmeae omnpas-
HOUl MOUKU UCCNIe008AHUSL 8 CMAMbe NPOBOOUMCS CPABHUMeNbHDLI aHau3 moodesell 002080pHOLL
omeemcmeenHocmu 8 Kumae u Poccuu. Ycmanosnieno, umo 8 Kumae npumensiemcst e0uHas Mo0easb
4acmHonpasosoli 0meemcmaeHHOCMU, OPUEHMUPOBAHHAS HA 2PANCOAHCKO-NPABOBOE B03MeEULeHLLe
U ABMOHOMUIO B0/ CMOPOH, Mo2da Kak 8 Poccuu cghopmuposana 08yxyposHeadas Modesb omeem-
CMBEHHOCMLL, COUemarwas uacmuoe U nyouuHoe npago, 8 pPamMKax KOmopotl npocpoueHHAs oniama
keanuguyupyemcs 00HO8peMeHHO KAK HapyuleHue 002080pa, 8JleKyljee 2paicOaHcKO-Npasosyo
0MeencmaeHHOCMb, U AOMUHUCMPAMUBHOe NPagoHapyuleHue. [IOHUMAHUe YKA3AHHbIX PA3UHULL
uMmeem cyujecmeeHHoe 3HaueHue 01l KUMAatickux mpaxcepaHuyHblx npednpusmuil 8 acnexme obec-
neuexust co61H00eHUs 3AKOHOOAMEeNbCMBA U YNPABAEHUS PUCKAMLUL.

Kntoueasle cioea: npocpoueHHast oniama, 0020860pHASl 0MBEMCMeeHHOCMb, nybaAUUHOe NPaAso,
yacmHoe npago, AOMUHUCMPAMUBHAS 0OTNEeNMCME8eHHOCMb, MPAHCZPAHUUHOEe COOII00eHUe 3AKOHO-
damenbvcmea

Abstract. In December 2025, Russia’s State Duma amended the Code of Administrative Offences of the
Russian Federation, extending administrative liability for late payment under procurement contracts
from small and medium-sized enterprises (SMEs) to all suppliers. Taking this reform as an entry point,
this paper compares Sino-Russian contractual liability models and finds that China adopts a unitary a
private-law liability model focusing on civil compensation and party autonomy, while Russia establishes
a dual-track liability model that combines private and public law, defining late payment as both civil
breach and administrative offence. Understanding these differences is crucial for the compliance and
risk control of Chinese cross-border enterprises.

Keywords: late payment, contract liability, public law, private law, administrative liability, cross-bor-
der compliance
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B poccuiickoM 3akoHogatensctee 2025 ., kacarwyxc NpocpoyeHHoit onnaThl N0 JOroBOpaM 3akynku

1. Introduction

In December 2025, Russia’s State Duma amended the
Code of Administrative Offences of the Russian Feder-
ation, extending administrative liability for late pay-
ment in state and municipal procurement contracts
from small and medium-sized enterprises (SMEs) to
all business entities. According to the bill, the person
in charge of the violating purchasing party shall be
fined 30,000 to 50,000 rubles, and the legal entity
shall be fined 50,000 to 100,000 rubles.! This amend-
ment touches on the fundamental issue of the nature
of contractual liability. This paper conducts research
from both theoretical and practical perspectives: at
the theoretical level, by comparing the contractual
liability models of China and Russia, it deepens the
understanding of the legal traditions of the two coun-
tries; at the practical level, facing the continuously
deepening Sino-Russian economic and trade cooper-
ation (the trade volume in 2024 reached USD 244.8
billion),? accurately grasping the opportunities and
risks brought by the new regulations is a prerequisite
for enterprises to effectively control cross-border con-
tractual risks. This paper adopts the research method
of comparative law, focusing on three core issues: the
core content and legislative orientation of the new
regulations, the dimensions of differences in contrac-
tual liability models between China and Russia, and
the response strategies for cross-border contracts.

2. Analysis of the Core Content
of Russia’s 2025 New Regulations
on Late Payment

Legislative Background and Purpose of the New
Regulations. Previously, Russia’s provisions on late
payment only applied to SME suppliers, leaving non-
SME suppliers without effective legal remedies when
facing dishonest procuring parties. With the deepen-
ing of Sino-Russian economic and trade cooperation,
disputes over late payment in cross-border procure-
ment have increased. Against this background, the
State Duma adopted amendments introducing the
2025 late-payment regulations on late payment. The
core legislative purposes of the new regulations are
threefold: first, to expand the scope of protection for
suppliers and achieve equal protection for all types of
suppliers; second, to regulate the payment behavior

of procuring parties and deter late payment through
administrative penalties; third, to enhance the com-
petitiveness of procurement activities and create a
fair and honest market environment.®

Core Content and Impact of the New Regulation.
First, scope of application. The new regulation covers
all types of procurement contracts and protects all
suppliers, no longer limited to SMEs, thus achieving
full protection coverage. Second, definition of over-
due payment. It is stipulated that the purchaser shall
be deemed to be in late payment if it fails to make
payment within the period agreed in the contract.
Third, forms of liability. Liability is divided into ad-
ministrative liability and civil liability, which apply
concurrently. For administrative liability, legal enti-
ties shall be fined from 50,000 to 100,000 rubles, and
the persons in charge shall be fined from 30,000 to
50,000 rubles; for civil liability, the purchaser shall
pay the outstanding amount, overdue interest and
liquidated damages, and compensate the supplier for
actual losses and lost profits. Fourth, effective date
and exceptions to application. The new regulation
shall take effect on December 16, 2025 and apply to
procurement contracts concluded after its entry into
force; overdue payment caused by force majeure may
exempt the liable party from administrative liability
and part of civil liability.

3. Systematic Comparison
of Sino-Russian Contract Liability Models

The differences between the Chinese and Russian
contractual liability models are reflected in four di-
mensions: the principle of imputation, the nature
of liability, grounds for exemption, and remedies.
Regarding the principle of imputation, China gen-
erally adopts the principle of strict liability for con-
tractual breach, with fault liability as an exception.
The non-breaching party is not required to prove the
breaching party’s fault in most cases.* Russia, howev-
er, applies the principle of presumed fault. According
to Paragraph 1 of Article 401 of the Civil Code of the
Russian Federation, the breaching party is presumed
at fault and must prove the absence of fault to be ex-
empted. In terms of the method of bearing liability,
China focuses primarily on compensatory civil liabil-
ity, where the core function of liquidated damages is
to compensate for losses. Punitive liquidated dam-

' Draft Federal Law No. 921844-8 On Amending Art. 7.30.4 of the RF Code of Administrative Offences // The State Duma
of the Russian Federation (Official Site). URL: https://sozd.duma.gov.ru/bill/921844-8 (accessed: 08.03.2026).

2025. 11 Mar. (No. 16).

Yuan S. Trade turnover between China and Russia in 2024 reached a new record high of $244.82 billion [N]. China Daily,

Sputnik (news agency). Trade between Russia and China reached a record high in 2024, despite sanctions — special

representative of the Russian president // Sputnik. 2025. 24 Nov. URL: https://sputniknews.cn/20251124/1068530866.

html (accessed: 08.03.2026).

P. 1—16. DOI: 10.16092/j.cnki.1001-618x.2023.06.002.

Cui J. Rules of Prior Breach of Contract: Comparison, Borrowing and Integration // Law Journal. 2023. Vol. 44. No. 6.
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ages are generally not recognized, and courts may
reduce any liquidated damages that are excessively
high. In contrast, Russia employs a dual-track system
where civil liability and administrative liability run
in parallel. Russian law permits the parties to agree
on contractual penalties, while courts may reduce a
penalty that is manifestly excessive. Furthermore, it
introduces administrative penalty mechanisms, form-
ing a dual sanction system, i.e., “civil compensation
+ administrative punishment”.” Regarding grounds
for exemption, China’s provisions are more flexible,
with the fault of the non-breaching party serving as
a core basis for exemption.® Russia’s standards for ex-

emption are stricter; in practice, the approval rate for
force majeure certification by the Russian Chamber
of Commerce and Industry is relatively low, and the
new regulations clearly state that only force majeure
may serve as a ground for exemption from adminis-
trative liability.”

Concerning remedies, in China, relief is predomi-
nantly provided through civil litigation, supplement-
ed by negotiation and mediation. Russia, however,
has established a diversified remedy system consisting
of “administrative complaints + civil litigation + arbi-
tration”, in which the convenience of administrative
relief is particularly prominent.

Comparison Dimension

Chinese Law

Russian Law

Liability Principle

Strict Liability

Presumption of Fault

Liability Composition

Primarily Civil Liability

Dual Liability: Civil + Administrative
(Except Force Majeure)

Liability Performance Method

Compensatory

Compensatory + Punitive

Exemption Grounds

Force Majeure, Fault of the Non-
breaching Party, etc.

Primarily Force Majeure (Strict
Recognition, extremely high
rejection rate)

Remedy Channels

Litigation as the Main Method,
Negotiation and Mediation as
Supplements

Parallel: Administrative + Civil +
Arbitration

Note: The table is provided for quick reference purposes only.

4. Analysis of the Causes of Differences
in Sino-Russian Contract Liability Models

First, differences in legal culture. China’s legal cul-
ture is centered on “fairness, justice, and good faith”,
emphasizing the equal protection of both parties to
the contract, focusing on the compensatory nature
of liability for breach of contract, and reflecting the
concept of "prioritizing settlement".® Russia’s legal
culture is deeply influenced by the civil law system,
emphasizing the enforceability and standardization
of the law, and focusing on the comprehensive pro-
tection of the rights and interests of the non-breach-
ing party. From a historical perspective, Soviet civ-
il law theory emphasized the role of contracts in
the national economic plan. The performance of a
contract was not only a private matter between the
parties, but also the implementation of the national
plan, and the influence of this concept continues to
this day.

Second, differences in legislative value orienta-
tion. China’s legislation on contractual liability takes
"balancing efficiency and fairness" as its value orien-
tation, which not only protects the legitimate rights
and interests of the non-breaching party, but also
avoids excessively burdening the breaching party
with liability. Russia’s legislation on contractual li-
ability takes "protecting the rights and interests of
suppliers and regulating procurement activities" as
its core value orientation. Through mechanisms such
as presumption of fault and dual liability, it reduces
the cost of rights protection for suppliers and deters
dishonest purchasers.

Third, differences in economic development and
market environment. As the world’s largest devel-
oping country, China focuses on "mutual benefit
and win-win results" in cross-border economic and
trade cooperation, adopting a more moderate way
of assuming liability and placing greater emphasis
on negotiation and mediation as remedies. Russia’s

® Zhang Z. Analysis of the Penalty System in Russian Law // China Overseas Investment Promotion Association. 2020. 25
Aug. URL: http://www.ciodpa.org.cn/index.php?m=content&c=index&a=show&catid=54&id=3315 (accessed: 08.03.2026).
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Jurisprudence. 2025. Vol. 37. No. 4. P. 1024.

Yin Q. Determining the Validity of Liability Exclusion Clauses Based on Their Typology // Chinese and Foreign

Zimneva S., He S. Agreements on Exemption from Contractual Liability of Entrepreneurs in Russia and China // BRICS

Law Journal. 2024. Vol. 11. No. 3. P. 120 ; Kanashevskiy V. A. International Private Law. 6th ed., revised and enlarged.

Moscow : Mezhdunarodnye Otnosheniya, 2026. P. 429.

 Zhang S. Traditional Culture of Contractual Good Faith and Its Modern Value in the Context of Law and Morality [N] //
Guangming Ribao. 2025. 20 June (No. 11). URL: http://www.nopss.gov.cn/n1/2025/0620/c219544-40505043.html.
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market economy is relatively mature, with higher
requirements for the standardization of contract per-
formance, ensuring the orderly conduct of market
transactions through strict liability constraints and
administrative penalties.

5. Practical Strategies for Sino-Russian
Cross-Border Contracts in Response
to the New Late Payment Regulations

Improve the design of contract clauses. First, clarify
the payment term, the standard for determining late
payment, and the obligation to notify in case of de-
lay. Second, refine the clauses on liability for breach
of contract. Specify the calculation standard of late
interest, the amount or calculation method of liqui-
dated damages, and clarify the administrative liability
that the purchaser shall bear for late payment.’ Third,
clarify the exemption clauses and the burden of proof.
Define the identification standard of force majeure
and agree on the method for distributing the burden
of proof for fault.

Strengthen compliance management. For Chinese
enterprises acting as purchasers in Russia, the 2025
new regulations impose higher compliance require-
ments. Responsible personnel of enterprises may bear
personal liability for payment delays, even when the
delay is caused by objective reasons. Chinese enter-
prises operating in Russia should strengthen internal
compliance management: establish a strict payment
approval process; strive for a reasonable payment
term during contract negotiations; retain complete
payment vouchers and communication records; take
the initiative to communicate with suppliers when
potential payment delays occur.”

Improve the dispute resolution mechanism. First,
give priority to negotiation and mediation. When en-
countering late payment disputes, first try to resolve
them through negotiation or apply for mediation by
a neutral third party. Second, reasonably select the
method of dispute resolution. Clearly stipulate the
dispute resolution method in the contract, and agree
on the competent court or arbitration institution. Sup-
pliers can make full use of Russia’s administrative relief
channels, file a complaint with the relevant adminis-
trative departments to pursue the purchaser’s adminis-
trative liability, and at the same time file a civil lawsuit
or apply for arbitration to pursue civil liability. Third,
strengthen cross-border judicial cooperation. Relying
on the Sino-Russian bilateral judicial assistance treaty,

9

promote the efficient resolution of cross-border dis-
putes, and entrust local lawyers to represent the cases.

For Chinese enterprises exporting to Russia, the
2025 regulations provide additional legal protection.
After the implementation of the new regulations, Chi-
nese exporters, as suppliers, not only enjoy the civil
rights agreed in the contract, but also can report the
purchaser’s late payment behavior to regulatory au-
thorities such as the Federal Antimonopoly Service
of Russia, request to pursue their administrative lia-
bility, and form an effective deterrent to unqualified
purchasers.

6. Conclusion

Russia’s 2025 late payment regulations highlight the
fundamental divergence between the Sino-Russian
contract liability models. China adopts a unitary pri-
vate-law liability model, which regards late payment
as a purely contractual matter with the core of party
autonomy and compensatory remedies. Russia ap-
plies a dual private-and-public law model, charac-
terized by the presumption of fault and a combined
civil-administrative disciplinary system, in which a
breach of contract may trigger both civil compensa-
tion and administrative penalties.

The two systems differ in four core aspects. First,
regarding conditions of liability, China requires the
non-breaching party to prove fault, whereas Russia
reverses the burden of proof and adds no-fault admin-
istrative liability. Second, in terms of liability forms,
China focuses on compensation, while Russia adopts
a compensation-plus-punishment mode. Third, for
exemptions, China implements a relatively flexible
standard; Russia only accepts force majeure as the
exemption condition for administrative liability. Final-
ly, concerning remedies, China adopts a judicial-led
mode, in contrast to Russia’s administrative-judicial
dual-track remedy system. These differences originate
from the distinct legal cultures, legislative goals and
market environments of the two countries. For enter-
prises engaged in Sino-Russian economic and trade
cooperation, exporters may leverage Russia’s public
law mechanisms to ensure payment security, while
importers must strengthen compliance management
and improve contractual protection clauses. Going
forward, tracking the judicial practice of the new regu-
lations and promoting Sino-Russian cross-border con-
tract legal cooperation will help enterprises enhance
their core competitiveness in cross-border operations.

Kuajing Zhidao (information portal). Russia Adopts Law on High Fines for Late Payments by Customers // Kuajing

Zhidao. 2025. 18 Dec. URL: https://www.ikjzd.com/news/495311 (accessed: 08.03.2026).

'® National Development and Reform Commission of the People’s Republic of China, et al. Notice of Publication of
the "Guidelines for Managing Compliance Risks in Overseas Business Activities” (No. 1916 [2018] of the National
Development and Reform Commission] // Official website of the Embassy of the People’s Republic of China in Eritrea.
2018. URL: https://er.mofcom.gov.cn/zcfg/art/2019/art_99161cd154274937b808edc200e0b70b.html (accessed:

08.03.2026).

Ne1/ 2026



[JloroBopHoe npaso
Contract Law

REFERENCES

1. Cui J. Rules of anticipatory breach of contract: comparison, borrowing and integration // Law Journal. —
2023. — Vol. 44. — No. 6. — P. 1—16. — DOI: 10.16092/j.cnki.1001-618x.2023.06.002.

2. Kanashevskiy V. A. International Private Law. — éth ed., revised and enlarged. — Moscow : Mezhdunarodnye
Otnosheniya, 2026. — 1184 p. — ISBN 978-5-7133-1817-8.

3. Kuajing Zhidao (information portal). Russia adopts a law on high fines for late payments by purchasers. —
2025. 18 December. — URL: https://www.ikjzd.com/news/495311 (accessed: 08.03.2026).

4. Sputnik (news agency). Trade between Russia and China in 2024 reached a record level despite sanctions —
special representative of the President of the Russian Federation. — 2025. 24 November. — URL: https://
sputniknews.cn/20251124/1068530866.html (accessed: 08.03.2026).

5. Yin Q. Determining the validity of exemption clauses based on their typology // Chinese and Foreign Juris-
prudence. — 2025. — Vol. 37. — No. 4. — P. 1024—1042.

6. Yuan S. Trade turnover between China and Russia in 2024 reached a new record level of USD 244.82 billion
[N]// China Daily. — 2025. 11 March. — No. 16.

7. Zhang S. Traditional culture of contractual good faith and its modern value in the context of law and morality
[N]// Guangming Daily. — 2025. 20 June. — No. 11. — URL: http://www.nopss.gov.cn/n1/2025/0620/c219544-
40505043.html.

8. Zhang Z. Analysis of the penalty system in Russian law // China Overseas Investment Promotion Association. —
2020. 25 August. — URL: http://www.ciodpa.org.cn/index.php?m=content&c=index&a=show&catid=54&id=3315
(accessed: 08.03.2026).

9. Zimneva S., He X. Agreements on release of contractual liability of entrepreneurs in Russia and China // BRICS
Law Journal. — 2024. — Vol. 11. — No. 3. — P. 117—134.

] oHsP



WHocTpaHHble uHBecTMumMn  Foreign Investments

Hosoe Cornaweue Mexxay Poccueit u Kutaem
0 NOOLLPEHUN W B3aUMHON 3alLuTe MHBECTULMA 2025 T.
New Agreement between Russia and China on the Promotion
and Reciprocal Protection of Investments 2025

Hatanba HukonaesHa Bukroposa,

KaHIMAAT OPUINYECKNX HAYK, OLEHT,

JIOUEHT Kabeaipbl MEXyHapOHOT0 YaCTHOTO NpaBa

umenn [K. ImMutpueBoii

MoCKOBCKOr0 rocy/JapCTBEHHOMO KOPUIMYECKOT0 YHUBEPCHTETA
umenn 0.E. Kyramna (MT10A),

r. Mockea, Poccus

vozgik{dmail.mipt.ru

Natalia N. Viktorova,

Cand. Sci. (Law), Associate Professor,

Associate Professor of the Department of Private International Law
named after G.K. Dmitrieva

of the Kutafin Moscow State Law University (MSAL),

Moscow, Russia

vozgik{dmail.mipt.ru

© Buroposa H. H., 2026

DOI: 10.17803/2587-9723.2026.9.1.039-044

Annomauus. B cmamue uccnedo8anvl nonodceHuss Hogozo Coznauenus mexcdy Poccueti u Kumaem
0 NOOWPeHUL U 83AUMHOLL 3alUme UH8eCMUYULL, KOMOopoe 6bL10 NOONUCAHO U paMUGUUUPOBAHO
8 2025 2. u 3amenuno Coenauwerue 2006 2. I[lokazaHo coomHoweHUe HO8020 UL CMApo20 Co2d-
weHull, 8bl0eeHbl HOBblE NOJI0JNCEHUS, BKIHOUeHHbLle 8 deticmaytowee CoznaleHue, 8 HACMHOCMU
Xapakmepucmuku, Komopbimu 00ax%cHa obaadams uHgecmuyust. [100pobHoO ucciedo8aHO NoOHsIMuUe
«UHBECMOop», yKa3aHbl Kame20puu AUy, komopule uckatouenslt Coenauweruem 2025 2. uz nonamus
«UHBeCMOop». YKa3aHsl haKmopsl, KOmopbwle ciedyem yuumal8ams Ost onpedeseHusl, A61emcs au
Mepa npuHuMarouiezo 20cy0apcmasa 8 KOHKpemHoil pakmuueckotl cumyayuu skcnponpuayuetl, a
maxce KaKue mepul He s8asromes akcnponpuayuetl 8 pamkax Coenawenus 2025 2. HccnedogaHo
NOHsAMUe «MPAHCNAPEHMHOCTb», KOMOPOoe npedycmampusaem 06s3aHHOCMb 20Cydapcme ceoespe-
MeHHO NybIuKo8ams UHHOPMAYUIO 0 80NPocax, oxgamblgaemsix CoenaiuerHuem. Onucan nopsi0ox
npogedeHUss AOMUHUCMPAMUBHBIX U PA3PEULUMENbHBIX NPOUeJYP, NPUMEHAEMbLX 8 OMHOULEHUU
uHeecmuuyuil uH8ecmopos 0pyz020 2ocyoapcmea-yuacmuuka. OnpedesieHsl U3MEHEHUS,, KOMOpble
ObLIL BHECEHbL 8 CMAMbIO 0 NOPsI0Ke PA3PelleHLs UHBECMULUOHHBLX CNOPO8 Mencdy NPUHUMAOUUM
20cy0apcmeom U UHOCMPAHHbIM UHBecmopoM. Ommeuaemcest, umo Coenawerue 2025 2., ckopee,
A8J151eMcsl UHBECMUYUOHHBIM CO21alULeHUeM NOCe0He20 NOKOJIeHUSL.

Kntoueeste cnosa: CoenaileHue o noowpeHull U 83AUMHOLL 3awyume UH8eCMUYULL, noHAMuUe «UH8e-
cmuyus», IKCNPONpUAyUsl, 2apaHmusa Hadiexcau,e2o paspeleHuss UHBeCTNUYUOHHBLX CNLOPO8,
Xapakmepucmuku uHgecmuyuil, 0esimeaibHOCMb 8 853U € UHBeCMULUAMU, 30HMUUHASL 02080PKd,
MpaxcnapeHmMHocmy, npogedeHue AOMUHUCTPAMUBHBLX NPOLedyp, NpogedeHlie Pa3peltmeibHblLX
npouedyp, nepecmomp u 06xcanosarue AOMUHUCMPAMUBHBIX pellleHUll

Abstract. The article examines the provisions of the new Agreement between Russia and China on
the Promotion and Reciprocal Protection of Investments, which was signed and ratified in 2025 and
replaced the Agreement of 2006. The article shows the relationship between the new and old Agree-
ments, highlighting the new provisions included in the new Agreement. These include, in particular,
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the characteristics that an investment must have. The concept of "investor” is examined in detail, and
the categories of persons excluded from the concept of "investor” by the new Agreement are indicated.
The factors that should be taken into account in determining whether a measure of the host state in
a specific factual situation constitutes expropriation, as well as which measures do not constitute ex-
propriation under the Agreement 2025. The concept of "transparency” is examined, which implies the
obligation of states to promptly publish information regarding the issues covered by the Agreement. The
procedure for conducting administrative and permitting procedures applied to investments of investors
of another participating state is shown. The changes that were made to the provisions on the procedure
for settlement of investment disputes between the host state and a foreign investor are examined. It is
noted that the Agreement 2025 is more in line with the “latest generation” of agreements.

Keywords: Treaty on the Promotion and Reciprocal Protection of Investments, the concept of "invest-
ment”, expropriation, settlement of investment disputes, characteristics of investment, activities in
connection with investments, umbrella clause, transparency, conduct of administrative procedures,

P occus U Kutaii ABIAI0TCSA KPYITHBIMU SKOHOMU-
4ecKUMU MTapTHepaMu. B HayuHO! auTepaType
OTMeYaeTcs, UTO «yCUIeHre B3aUMHOT'0 UHTepeca B
MeX/IYHApOJAHBIX JelaX U YKpeIleHe TOPTOBBIX CBA-
3eif TopoXk/JaeT HeoO6X0AUMOCTDb TIPOBEIEHUS COOT-
BETCTBYIOIINX CPAaBHUTENIBHO-IIPABOBIX HCC/IEI0BA-
HUH TPAaBOBOTO PETYINPOBAHUA OTHOIIEHUH B cdhepe
XO3AMCTBEHHOMH ZIeATeIbHOCTH» . DTO OTHOCUTCA U
K chepe MHOCTPAHHBIX MHBECTUIINH, TeM HoJee 4To
KuTaii aBisieTcs KpyIIHBIM UHBECTOPOM B MUPE U
3aHUMaeT Befylllee MeCTO 1Mo 06beMy MpUBJIeKae-
MBIX UHOCTPAHHBIX UHBecTUIUM. Mexay Poccueit
u KuTaem «OCyIecTBIsAETCA PsAZL IPOEKTOB B cde-
pax MpOM3BOACTBA, CTPOUTEIBCTBA U TPAHCIIOPTHBIX
IepeBO30K, OCBOEHUS MECTOPOKAEHNU ITOIe3HBIX
HCKOTIaeMBbIX, 3aTOTOBKHU U TIepepabOTKU ZIPEBECUHBI,
CTPOUTENBCTBA 00BEKTOB HEABIKUMOCTH, OCBOEHUS
CeJIbCKOXO3IMCTBEHHBIX YTO/MH, TepepabOTKU CeTb-
CKOXO3AHCTBEHHOMN HpO/:[yKuHH»Z.

PaHee UHBeCTULIMOHHAA [eSITEIbHOCTD OCYyIIle-
CTBJISIACh Ha OCHOBE /IBYCTOpOHHero CoraiieHus
0 TIOOIIPEHUY U B3aMMHOM 3aluTe KalnuTaaoBIo-
>)xkeHu# (manee — Cornamenue 2006 r.), KOTOpoe
6bUTO TTOATHCaHo Mexxay Poccreti u Kutaem B 2006 T.
Oto CoryanieHre OTHOCUJIOCH K TakK Ha3bIBaeMbIM
MHBECTUI[MOHHBIM OTOBOPAM CTapOro MOKOJIEHHUS".
CornamieHue cozep:ajao onpezeieHre TOHATUN
«KaMUTaJTOBIOKEHNE», «<MHBECTOP», 3aKPETUIIO
MIpaBOBbIE PEXXUMBI: CIIPaBe/JIMBBIN U paBHOIIPaB-
HBIH, HAITMOHATBHBIN PEXKUM, PEXXUM HanOOJIBIIEro
6/1arOTIPUATCTBOBaHYS, IpedepeHITNaTbHBIN PEXIM.

CormalreHue 3aKpeIvisyo TapaHTUU IIpaB UHO-
CTPaHHBIX UHBECTOPOB, K KOTOPBIM OTHOCUJIUCH:
rapaHTUs OT SKCIPONpUaliu, rapaHTUsA KOMIIeH-

conduct of licensing procedures, review and appeal of administrative decisions

callv¥ MPY SKCIPOIPUAIINY, FapaHTUA OeCIIpernsT-
CTBEHHOTO ITlepeBo/ia 3a IPaHUlly IIaTeXel B CBA3U
C KallUTaJI0BIOXXEHUAMHU, TapaHTUA pa3pelleHus
CIIOPOB MeX/y MHOCTPAaHHBIM UHBECTOPOM U MIPU-
HUMAaOIINUM UHBECTUIIUU T'OCYZapCTBOM, FapaHTU
BO3MellleHUs yiiepba, IPUIMHEHHOTO B Pe3yJIbTaTe
BOMHBI, TpaXIaHCKUX O6ECITOPSIKOB WM UHBIX aHa-
JIOTUYHBIX OOCTOATEBCTB.

CoryanieHue coziep>kajao MeXaHu3M pa3pelleHNsa
UHBECTUIIMOHHBIX CIIOPOB MEXAY IPUHUMAOIIUM
WHBECTUIINM I'OCylapCTBOM U MHBecTOpoM. [Tpez-
yCMOTpeHa ObLiIa MpeX/e BCero CTaZus MUPHOTO
yperyJinupoBaHuAa CllopoB. Eciu B TedeHUe 1IecTU
MecsIIEB CIIOp He OBLT pa3pelleH, TO OH MOT ObITh
nepesilad Ha pacCMOTpeHMe: a) B KOMIIETEeHTHBIN Ccy/
JOTOBapUBaloIeiica CTOPOHEL, ABJA0eHCA CTOPO-
HOM B cniope; 6) B MeXX[yHapOJHBII IIEHTP II0 ype-
TYIMPOBAHUIO UHBECTUIIMOHHBIX crtopoB (MLIYHC),
CO3/IaHHBIH B COOTBETCTBUY ¢ KOHBeHIMeH 00 ypery-
JINPOBAaHUM UHBECTUILIMOHHBIX CIIOPOB MEXY I'oCy-
ZJlapcTBamMu U GU3NYECKUMU WIHN I0OPUAUIECKUMU
JINIIaMU JpYTHUX TOCYAapCTB, MOANNCAaHHOM B T. Ba-
muHrToHe 18 MapTta 1965 r. (1ipu ycjioBUM, YTO OHA
BCTYIIWIA B CHITY ZIs1 0O€UX ZIOTOBapHBAOIINXCS
CTOPOH), WIU B COOTBETCTBUU C [IONTOIHUTENIbHBIMU
npaswiamu MIIYHC (B caydae, ecnu KoHBeHINA He
BCTYIIIJIA B CHUTY ZIJIs1 JTIOOOH U3 0OTOBApHBAIOLINXCS
CTOPOH); B) B apOuTpaxkHbIii cyZ ad hoc B cooTBeT-
cTBUM ¢ ApOUTpaXHBIM persiameHToM Komuccun
Opranuzaunu O6befnHEeHHBIX Haruii mo npasy
MeXJYHapOJHON TOPTOBIU (FOHCUTPAD)*.

OfHaKO BO3HUKJIA HEOOXOAUMOCTb U3MEHUTH
CoryanieHue ¢ y4eToM COBpeMeHHBIX peanuil. [lepe-
TOBOPHI TI0 OOHOBJIEHUIO JIBYyCTOPOHHETO MHBECTULIY-

AnekceeHko A. [1. [lpaBoBoe perynmpoBaHue oTHOLWEHW B chepe NpsMbIX MHOCTPAHHbIX MHBeCTMLMIA B Poccuinckon

®epepaumnn n Kutaiickonn HaponHoi Pecnybnuke: cpaBHuTensHo-npasoBoi acnekT. M. : MpocnekT, 2018. C. 3.

TaMoXeHHon akagemuun. 2022. Ne 3. C. 9—23.

Mantycos B. b. IHTerpaumoHHbie npoueccsl u cotpyaHuuectso Poccum co ctparamu BPUKC // BecTtHuk Poccuiickon

CM. 06 aToM: BuktopoBa H. H. Yuactue ctpan BPUKC B MexayHapofHbIX MHBECTULMOHHbIX JOrOBOPaXx «HOBOMO Nokose-

Hua» // BectHuk YHueepcuteta umenn 0.E. KytaduHa (MTHOA). 2025. N¢ 3 (127). C. 45—53.

CornawweHnue mexay lMpasutenscteoM Poccuitckonn Qepepaumm v MNpasutenscteom Kutaickon HapogHoi Pecnybnmku

0 MOOLLPEHNUM 1 B3aUMHOI 3aLimTe kanuTanosnoxenun (Mekun, 09.11.2006) // CMC «KoHcynbtaHTM0C».
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Hosoe Cornawenue mexay Poccueii n Kuaem
0 NOOLPEHY Y1 B33UMHO 3aLiuTe HBecTUUMI 2025 .

OHHOT'O COIVIAIlIeHUs HadaJuch MeXJy CTOPOHAMU
B 2022 r.° HoBas Bepcus corvianieHus GoIbIie mo
06Bemy: comepkuT 20 cTaTeit. B peabiyiieM cora-
1meHuu 66110 13 cTaTei.

8 mas 2025 1. B MockBe ObIIO TIOAMUCAHO HOBOE
CornameHue Mexzy IIpaButensctBoM PO u [IpaBu-
TenbcTBOM KHP 0 moonipeHru 1 B3auMHOU 3a1iu-
Te nHBecTULIMIA® (1anee — Cornamenue 2025 T.).
B okTsa6pe 2025 T. 0HO 6BLTO PaTUGUITUPOBAHO U
BCTYIIWIO B CUIY.

CormmamenueM 2025 r. Ipe/lyCMaTpUBAIOTCA Te
’Ke TapaHTUU JJI1 UTHOCTPAHHBIX UHBECTOPOB, YTO
u ComnameHreM 2006 T.: rapaHTHA 3aLIUTHI OT 3KC-
npomnpuanuu (HaljnoHaaIu3aun); rapauTusa Bo3-
MeleHus yiepba, KOTOPBIH HaHeCeH UHBECTUITUAM
B pe3y/ibTaTe BOWHBI, IPaXKZaHCKUX O€CITOPSA/KOB,
BBeJIeHU YPEe3BBIUaTHOT'O MOJIOXKEHUS WIN UHBIX
TTOZIOOHBIX COOBITHIL; TapaHTHs 6ECTIPETIITCTBEHHOTO
mepeBo/ia IaTexelt; cybporaiiys; rapaHTys Ha/jie-
JKallero pa3pelieHns MHBECTUIIMOHHBIX CIIOPOB MeXK-
[y UTHBECTOPOM U IPUHUMAIOIIUM I'OCyJapCTBOM.

Ob6paiaet Ha cebst BHUMaHMe, yTo B CoralieHuu
2025 r. ucnosb3yeTca TEepMUH «MHBECTULMA» BMECTO
TepMUHA «KallUTAJIOBI0XKEeHNUE». DTO MPeACTaBIA-
eTcsa 6ojiee KOPPEKTHBIM C TOYKU 3PEHUS IOPUAU-
yeckol TexHUKU. Cornamenue 2025 r. cogepKuUT
oTIpe/ieieHE TIOHATUSA «THBECTUIIMS», & TAKXKE YKa-
3BIBAET XapaKTEePUCTUKHU, KOTOPBIMU OKHa 06J1a-
JlaTh UHBECTULIMA: «B TOM YMCJIE BJIOXKeHUe KanuTaa
WU IPYTUX PECYPCOB», «OXKUAaHUEe TIPUOBUTU U TIPU-
HATUE pUCcKa». Jlajmee uzeT nepedyeHb UMYIeCTBeH-
HBIX IIeHHOCTeN, KOTOPhle CUUTAIOTCS UHBECTUIIHEH.
[To cpaBHeHuto ¢ Cornamenuem 2006 . 3TOT Iepe-
YeHb CTaJl LIMPe, OH BKJIIOYAET, HallpUMep, eJ0BYI0
penyTaiiuio. [IpegycMOTpeHbl U3BATUA U3 TOHATHUS
«MHBECTUIHS». TaK, TEDMUH «MHBECTHUIINS» HE BKJTIO-
Yaer B cebs:

(i) mpaBa TpeboBaHUs eHEKHBIX CPE/ICTB, BO3-
HUKAaIOIIMe UCKII0YUTENbHO U3 KOMMEPUECKUX J0-
TOBOPOB Ha ITPOZAAKy WIK apeHy TOBapOB WIU YCIIYT;

(ii) mpaBa TpeboBaHMA AEHEKHBIX CPEZICTB, BO3-
HUKAIOIIMe UCKIIOUYUTENbHO B pe3yIbTaTe mpeo-
CTaBJIEHUS B CBA3U C KOMMePUeCKOH ceaKoM Kpe-
[IUTa, TAKOTO KaKk QUHAHCUPOBAHWE TOPTOBIIH;

(iii) mocTaHOBIEHNE WM pellleHre B paMKax JIto-
60ro cyZe6HOTO, aIMUHUCTPATUBHOTO WIHN apOu-
Tpa)XHOTO pa3bupaTeNbCTBA.

J1s1 1iesiel MOHATHS «MHBeCTUIN» CorviallieHue
2025 1. He TpUMeHAeTCA K CEeKTOpaM YCIyT WIH Lpy-
TUX BU/IOB I€ATENbHOCTHU, IIPEAOCTABISAEMbIX MU
BBITIOJTHAEMBIX HEe Ha KOMMepYeCcKOo OCHOBE MU He
Ha yCJIOBUAX KOHKYPEHIIUU C OJHUM WIN HECKOJIb-
KUMU JIMIIaMU, 3aHUMAIOIIUMUCA TeM Ke BUZ0M
ZleATeTbHOCTU.

3HaYUTEIbHO U3MEHWIOCH OllpeZiesieHre TIOHATUA
«rHBecTop». [log MHBeCcTOpOoM HOBOe CoralieHue
MMOHUMAaEeT PU3NIECKOE WU IOPUANIECKOE JIUTIO /10-
roBapuBaroleiics CTOPOHBI, KOTOPOE OCYIIEeCTBIIAET
WJIH OCYIIECTBIJIO MHBECTULIUIO Ha TEPPUTOPUN APY-
roli [oroBapuBaoIleiicss CTOPOHHI.

JlaeTcs ompeiesieHre TEpPMUHA «QU3UIECKOE
JINTIO» — 3TO GU3UYIECKOE JIUII0, Y KOTOPOT'O €CTh
rpakZLaHCTBO 3TOU JoToOBapuBarolielica CTOPOHHI B
COOTBETCTBUMU C €r0 3aKOHOAATeIbCTBOM. TepMUH
«IOpUAMYECKOe JIUIIO J0TOBapUBaloleiicss CTOPOHBI»
O3HayvaeT I0pUAUYECKOe JUI0, KOTOPOe JOKHBIM
06pa3oM co31aHO WM UHBIM 06pa3oM OpraHU30BaHO
B COOTBETCTBUU C 3aKOHOZIATEILCTBOM JOrOBapUBalo-
11eiics CTOPOHBI, HE3aBUCUMO OT TOTO, OPTaHU30BAHO
OHO B I[eJIX MTOIyYeHUs TPUOBUTY WK HET, U He3aBU-
CUMO OT TOT'0, HAXOAUTCS JIK OHO B YaCTHOM WU TOCY-
ZlapCTBEHHOM COOCTBEHHOCTH WJIH IO/, KOHTPOJIEM.

CoriaiieHue He BKJIIOYaeT B TOHATHE «THBECTOD»
clefyrolye Juna:

(a) m060€e PpUsIECKOEe U0, ABJAIOIIEECT TPaK-
JAaHUHOM JIOTOBapUBaloleiicss CTOPOHEI, HAa TepPU-
TOPUU KOTOPOU OCYIIECTBIISAETCA WK ObLIA OCYyIIle-
CTBJIEHA UHBECTUIINS;

(b) nob0oe dpusmUeckoe U0, KOTOPOE OBIIO
rpakJaHHOM JIOTOBApUBAIOLIECsl CTOPOHBL, Ha TEP-
PUTOPHY KOTOPO# ObLIA OCyIIeCTBIeHa MHBECTUIINSA
Ha [IaTy OCyIIeCTBIeHNs TaKOU UHBECTUIINY;

(c) m060e PopUANIECKOE JTUITO OTOBaPUBAOIIEH-
¢S CTOPOHBI, KOTOPOE NMPUHAAJIEKUT JULY APYTOU
ZIOTOBapUBAIOIeics CTOPOHBI IMO0 HAXOAUTCS O/,
€ro TIPSIMBIM WJIN KOCBEHHBIM KOHTPOJIEM;

(d) mr060€ PopUANYECKOEe JUI0 OTOBapUBAIO-
1elics CTOPOHBI, €U TaKOe I0pUANYeCcKoe JTULI0 He
OCYIIECTBJISIET CYIIeCTBEHHON KOMMepUeCcKoil fes-
TeJbHOCTU Ha TEPPUTOPUH 3TOH ZoroBapHBatolieiics
CTOPOHBI, BKJIIOUasA I0pUAUYECKHUeE LA, KOTOphIe
TIpUHAAJIeXKAT JUIY TPeThero rocyAapcTBa Wik HaXxo-
JISITCS TIOJ] €70 TIPSIMBIM WJIU KOCBEHHBIM KOHTPOJIEM;

(e) ropugryecKoe JIUIO AOrOBapUBaloIIeiicsa CTo-
POHBI, KOTOPOE MIPUHA/JIEIKUT TPEeTheMy T'OCyapCTRY,
bU3MIeCKOMY WU I0PUAUIECKOMY JIUIY TPETHETO
rocyziapcTBa 11060 HaXOAUTCS MO/ UX MPSAMBIM WU
KOCBEHHBIM KOHTPOJIEM, €CJIU IpyTas I0roBaprBao-
asAcsa CTOPOHA He MOAZEePXKUBaEeT AUTUIOMATUYeCKUX
OTHOIIIEHUH C TAKUM TPETBUM I'OCyJapCTBOM.

OTU YyTOYHEHUS OYeHb Ba)KHBI ITPU KBaIUUKa-
IIUY TIOHATHUA «UHBECTOP». TaK, He MOXKET ObITh UHO-
CTPaHHBIM UHBECTOPOM /ISl IPUHUMAIOIIEro UHBe-
CTUIIMY TOCyIapCTBa GU3NIECKOE JIUI0, UMEIOIIee
rpakZIaHCTBO 3TOTO rOCyZapCcTBa HA MOMEHT OCylile-
CTBJIEHUS MHBECTUIIUU. B IpaKTHUKE MEXKAYHAPO-
HOT'O MHBECTUIMOHHOTO apbuTpaa ObIITH CIIOPHI,
Kor/la GU3NIeCcKue JIUIa, UMEBIINE TPaKJaHCTBO

BcTtynuno B cuny obHoBReHHoe cornalleHve o NOOLWPEHNIN U B3aVMHON 3alLMTe HBECTULMI Mexay npaBuTensctBamMm KHP
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WHoCTpaHHbIE MHBECTMLIMK
Foreign Investments

JIBYX TOCYZapCTB — YYaCTHUKOB OIIPeZeIeHHOTO /IBY-
CTOPOHHETO MHBECTHUI[MOHHOT'O 0TOBOPA, I0AABAIN
HCKU IIPOTHUB CBOET0 rOCyZapcTBa, 3¢ deKTUBHOE
IPKJAHCTBO KOTOPOTO OHY UMeJH’ . MOYKHO JTH 9THUX
JIUI] IPU3HABaTh B TAKOM CJIydyae MHOCTPAaHHBIMU
vHBecTOpamMu? EAMHO06pa3us B IpaKTUKE He OBUIO.
HoBoe CoriarieHye M03BOJIAET CHATD 3Ty IPo6JIeMy.

Cormnamrenue 2025 T. BBOAUT TEPMUH «JeATeNb-
HOCTbB B CBAI3U C UHBECTHUIMSAMU», IOl KOTOPOLi TOHMU-
MalOTCs 9KCIUTyaTallys, yIpaBieHue, cofepKaHue,
[I0JIb30BAHNeE, BIaZleHre U PacIopsDKeHHe JJOIyIleH-
HOI UHBeCTUILUEH.

B Cornamennu 2025 r. ykasaHbl MepBbL, K KOTO-
PBIM OHO He IIPUMEeHSETCA:

(a) 3akymka rocyZiapCTBEHHBIMU VUPEKAeHUAMU
TOBAPOB WU YCIYT WIN JTI000M X KOMOWHALIUY [JIS
roCyZapCTBEHHBIX Iiejiel ¥ He B IeJIAX KOMMePYeCcKOu
MIPOJIAYKY VI TIEPeNPOJAKU WIN UCIIOJIb30BaHUSA B
[IPOM3BO/CTBE W [TIOCTABKE TOBAPOB WIH YCIIYT I
KOMMeEPUYEeCKO! MPoZAaXy Wi llepenpojaxu. Jns
GoJIblIIEl OIIpe/Ie/IEeHHOCTH HACTOSIIHIH ITyHKT He Ipe-
[IATCTBYeT IIPUMeHEeHUIO HacTosAmero CormameHus K
MepaM, 3aTparuBaoIM HHBECTUIINIO, UHBECTHPO-
BaAHHYIO B pe3y/IbTaTe TaKOU 3aKYIIKY;

(b) smo60oe feticTBUE WM GaKT, KOTOPBIE UMETU
MECTO, WIH JII00ast CUTYaI[Hs WIH CIIOP, KOTOPbIE BO3-
HUKJIU WIY IPEeKPaTWIN CyIIeCcTBOBAaTh IO BCTYILTe-
HUA B cWIy HacTosmero CorameHus.

Kaxzmaa norosapusaromascsa CTOpOHa CTPEeMHUTCA
co3zaBaTh 6JaroNpUATHBIE YCIOBUA UHBECTOPAM
Zpyroi floroBapuBalolielicss CTOPOHBI JJIs Ocylie-
CTBJIEHVS WHBECTUIUH HA CBOEU TepPUTOPUH U
JIOTIyCKaeT TaKye NHBECTUINH B COOTBETCTBUU CO
CBOUM 3aKOHoZaTeabCcTBOM. Cornamenue 2025 r.
IIpeAoCTaB/sAeT UHBECTUIUAM U JOX0JaM NHBECTO-
POB IIOJTHYIO 3aIIUTY Ha CBOEH TePpUTOPUH. MOXKHO
TOBOPUTB, YTO HOBOe ComialieHue COAEeP>KUT 30HTHY-
Hyto oroBopky (umbrella clause).

B Cornarenuu 2025 r. oTMedaeTcsi, KaKiM o0pa-
30M rOCyZapCTBa-y4aCTHUKY OYAYT MOOIIPSATH MHBE-
CTHUIIUY, B TOM YHCJIE «IIOCPEJCTBOM:

(a) cTUMYyIUPOBAHUA UHBECTUIINMN MeX Iy J0TO-
BapUBAIOIIVMMICA CTOPOHAMU;

(b) opranusauuu U NOAAEPKKHU COBMECTHBIX
MepOIPHUATHH I10 TOOUIPEeHNI0 NHBECTUIIUH, MePO-
MIPUATHH 10 OAOGOPY AEIOBLIX MAPTHEPOB, a TAKIKE
Pa3INYHBIX OpHPUHTOB U CEMHUHAPOB 110 UHBECTH-
LIIOHHBIM BO3MOXXHOCTSIM U IO BOIIPOCaM 3aKOHO-
ZlaTeIbCTBA U TOJIUTUKU B 00JIaCTH UHBECTHUIUH;

(c) nmpoBegeHusa o6MeHa nHoOpMaIHeH 110 Apy-
UM IIPeZCTaBJIAIONMM B3aUMHBIM HHTEPeC BOIIPO-
caM, CBI3aHHBIM C [TOOLIPeHNeM MHBECTUINN; U

(d) cozmaHua Wi NoALep>)KAaHUA KOHTAKTHBIX
IIyHKTOB, UHBECTULIVIOHHBIX IIeHTPOB “eJHHOro OKHA”
JUL OKa3aHUsA COZEHCTBYSA ¥ KOHCY/IbTaTUBHBIX YCIIyT
WHBECTOPaM, BKJIIoYas yIpolleHre IPoLeAyp BhIAa-
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YU JIMLIEH3UN U pas3pelIuTeabHbIX JOKyMEeHTOB Ha
eITEJIbHOCTD».

VHBeCTULIUAM U JIeTeIbHOCTU B CBSI3U C TAKUMU
UHBECTULIUAMU IIPEeJOCTaBISAETCA CIIpaBe/IUBhIN
paBHOIIpaBHBIN pexxuM. Hu ofHO U3 rocyzapcTs
He MMpUMeHsIeT KaKue-Tu60 JUCKPUMUHATIMOHHBIE
Mephbl, KOTOPble MOTYT MPENsITCTBOBATD AesATeNbHO-
CTH B CBSI3U C UHBeCTULIUAMU. [Ipe[ycMOTpeHO Takke
npefoCTaB/IeHNe HAllMOHAIBHOTO peXXUMa, pexxruma
HauObOJIbIIEro 6IaroNPUATCTBOBAHUS U TpedepeH-
LHMaJbHOTO pekuMa.

3HauUTeIbHblE U3MEeHEHUA IPOU3O0ILINU B OT-
HOIIIEHUU KpUTepHeB 3aKOHHOU 3KCIIpONIpruanuu
(manuonanusanun). B Cornamenuu 2006 r. 6BLI0
yKa3aHo, YTO MephI SKCIponpuanuu (HaloHaau-
3a1uu) 0/DKHBI TPEATIPUHUMATHCA B 061I1eCTBEH-
HBIX UHTepecax ¥ OTBevYaTh CJIeAYIOIMINM YCIOBUAM:
OCYIIECTBIATHCA B COOTBETCTBUU C IIPOIeAYPOH,
NpeAyCcMOTPEHHOU HallMOHAJIbHBIM 3aKOHOAATEb-
CTBOM; He SIBJIATbCA AUCKPUMUHAIIMOHHBIMU; COIIPO-
BOXKJIaThCA BBIIIATOM KoMIleHcaluy. ComiaiieHue
2025 r. 3aKpeIuIfeT Takue xe TpeboBaHUsA, OJHAKO
YKa3bIBaET, UTO Mepa, NpeANpUHATaA IPUHUMAIO0-
LIIUM MHBECTULIU I'OCYAApPCTBOM, He SABJIAETCS 3KC-
nporpuale, ecjii oHa He HapyllaeT IIpaBa Ha Ma-
TepUaIbHYIO WY HeMaTepHalbHyI0 COOCTBEHHOCTD
B OTHOIIIEHUY MHBECTUIIH.

Kpome Toro, B cooTBeTcTBUU ¢ CoramnieHueM
2025 r. f1a onpe/iesieHUs, ABIAETCA JIU Mepa IIpU-
HUMAIOIIETO rOCy/IJapCTBA B KOHKPETHON daKTUye-
CKOM CUTyaI[uu SKCIIpompualei, Heob6xXoauMo B
KaXXZIOM KOHKPETHOM cJIydae yYUThIBaTh, B YaCT-
HOCTH, CJIeAyomye GaKkTopHI:

«(a) BrusaHUe Mephl (KOMILIEKCA Mep) Ha KO-
HOMMYECKYI0 CTOMMOCTbh MHBECTUIIUN UHBECTOpA
Zpyroii JloroBapuBaroiieiica CTOpOHBI, XOTA eH-
CTBEHHBIH $akT, 4To Mepa (koMIiutekc Mep) Jorosa-
puBatotieiics CTOPOHBI OKa3bIBaeT HeOIaTOMpPUAT-
HOe BO3ZieiicTBUEe Ha 9KOHOMUYECKYI0 CTOMMOCTD
TaKOM MHBECTUILINY, HE yCTaHABIUBAET, UTO IIPOU30-
1A SKCIPOIpUALIUS;

(b) mpupoza Takoi Mephl (KOMILIEKCA MED),
BKJIIOYAs IPOAOIKUTENBHOCTD U 11eJIb TAKOU Mephl
(komIIekca Mep); U

(c) crenenb, B KOTOpOI Mepa (KOMILIEKC Mep)
MIPOTUBOPEYUT 3aKOHHBIM U PA3yMHBIM OXKUAAHUAM,
CBSI3aHHBIM C TAKMMU MHBECTUILIHSIMI».

[Tpu aTOM HapyllleHUe UHBIX ooxkeHuit Corna-
menus 2025 r. camo 110 cebe He 0603HAYAET, YTO
“MeJjia MEeCTO SKCIIPOIpUaIys.

Cornamenue 2025 r. ycTaHaBIUBAET, KAKHAE MEPHI
He ABJIAIOTCS SKCIIpoIpualuei. 3To:

«(a) BrIZZAUA IPUHYAUTENbHBIX JIUIEH3UU, TIPEeZio-
CTaBJIIEMBIX B OTHOIIIEHUHU ITPaB UHTE/IEKTYaIbHOU
COOCTBEHHOCTH, WV aHHYJIMPOBaHUE, OTPAHUIEHIE
WJIM CO3/IaHUe MPaB UHTEIEKTYalbHON COOCTBEHHO-

CM. 06 3ToM: BukToposa H. H. 3noynotpebneHune npaBoM co CTOPOHbI MHANBWAYaNbHbIX MHBECTOPOB B MHBECTULMOHHOM

ap6utpaxe // BectHuk Yuusepcuteta umenn 0.E. Kytaduna (MITHOA). 2021. Ne 3 (79). C. 72—81.

OHKuP



BukToposa H. H.

Hosoe Cornawenue mexay Poccueii n Kuaem
0 NOOLPEHY Y1 B33UMHO 3aLiuTe HBecTUUMI 2025 .

CTU B TOU Mepe, B KaKOl Takue Bbljaya, aHHYIUPOBa-
HUe, OTpaHUYeHMe WU CO3ZlaHre COOTBETCTBYIOT Co-
IJIallIeHUIO 110 TOPTOBBIM acleKTaM IpaB UHTeJIeK-
TyanbHOM cobcTBenHocTH (Coratenuto TPULIC);

(b) 3azmeprkka, MpUOCTAHOBIEHUE WU ITPEKpalIe-
HUe marexxed Jloropapusatonieiica CTOpPOHOH 10
KPeAUTHBIM COIVIAIIEeHUAM WIU JOTOBOPEHHOCTAM
¢ ygacTueM Takoi /loroBapusatoiietica CTOPOHHI,
Jlake ecyTy TaKue COIVIAllleHUs WU JOTOBOPEHHO-
CTH COOTBETCTBYIOT KPUTEPUSIM UHBECTULIUH, IPeJ-
YCMOTpPEHHBIM IIYHKTOM 1 cTaThu 1 HacTOSIIEro
CormnaiieHus;

(c) mepsl, mpuHATHE JJoroBapusatoiieiica CTo-
POHOM A1 TpeojoieHrsT GUHAHCOBOTO WU 3KO-
HOMMYECKOI'0 Kpu3uca, CB3aHHbIe C MOpaTOpueM
Ha BBIIUIATy I'OCYZIapCTBEHHOTO J]0JIra, BpeMeHHOHU
MIPHUOCTAaHOBKOU BHITUIATHI ITPOIIEHTOB WJIU I1EePEr0oBO-
paMu ¢ UHBECTOPaMU O PeCTPYKTYpHU3aLuHU J0JTra;

(d) daxT Toro, uTO CyOCHIVS WK IPAHT TU6O APY-
ras ¢opMa rocyZIapCcTBEHHOM WM MyHULIUTIATbHON
TTOA/IEPKKY He ObLTN BO30OHOBIEHBI UM COXPAaHEHbI
win GBI U3MEHEHBI WK COKpallleHb JloroBapuBaro-
meticas CTOPOHOI B COOTBETCTBUU C MOJIOXKEHUAMU U
YCJIOBUSAMU TaKOM MOAJEPIKKHU, IPeyCMOTPEHHOI ee
3aKOHOZATENbCTBOM, AaXKe eC/IU B Pe3y/IbTaTe HHBe-
cTop Apyroii JloroBapusatoiieticsi CTOpOHBI HeCeT
YOBITKY WU YIIepO B CBSI3U C MHBECTUI[UEHN 9TOTO
UHBECTOPAa».

Cornamenue 2025 r., kak 1 Comtamenue 2006 .,
COZIep>KUT TOPSZIOK OTipeZiesieHNs pa3Mepa KoMIleHca-
UMY Opy HallnoHanusanuu. Eciu B mpexxHem Cora-
LIEHUU TOBOPUJIOChH, UYTO PHIHOYHAS CTOMMOCTb KOM-
TeHcaly Jo/IXKHA ONIPeeIAThCA B COOTBETCTBUU C
06BIYassMHU ZIETOBOTO 060POTa, KOMITEHCAITUSA 0/KHA
BKJIIOYAThb B CeOsI TIPOIIEHTHI, UCUUC/ITEMBIE C ZIaThI
SKCIIPOIIPUALIVU [I0 JAThI BHIILIATEI 110 CTaBKe LIBOR®
TI0 IIECTUMECSIYHBIM JI0/UIaPOBBIM KpeIuTaM, U JOJK-
Ha BBITUTAYUBaThCA 6e3 3a/IePKKHU B JII060H CBOGOAHO
KOHBEPTHPYeMO}li BaJIfoTe, TO B COOTBETCTBUH ¢ Coria-
mwenueM 2025 I. KOMIIeHCallUA BKIOYaeT IPOLEeHTHI
110 KOMMepuecKoii cTaBKe, OpeZiesieMON PhIHKOM,
HO He HIKe, 9eM 110 ctaBke SOFR’ o mectumecsay-
HBIM IOJUTAPOBBIM KPeJUTaM C AaThl SKCIIPOIIpUALU
Zio pgatel riarexxka. SOFR — sto ansrepHaTiBa LIBOR.
SOFR — 6ostee mpo3payHas cTaBKa, OTpakaeT CTOU-
MOCTb 3aliMa B GrHaHCOBO# cucteme CITIA™.

B HoBOM CorvaiieHuu MosBWIAch CTaThs «TpaHc-
MmapeHTHOCTh». OHAa MpefycMaTpUBaeT 06513aHHOCTD
rOCyZIapCTB CBOEBPEMEHHO MyOIMKOBaTh MHbOPMa-
LIMIO O BOIIpOCax, OxBaThbiBaeMbIx CorviamieHueM, B
YaCTHOCTHU O TOM, TpebyeTcs iu pa3pellneHue I
WHBECTUIIMOHHOU 1eAITeTbHOCTH, O IPUMEHUMBIX
JINTIEH3UOHHBIX TPEeOOBAHUAX, TEXHUUECKUX CTaH-
naptax. MHpopMaIus A0/DKHa OBITH TI0 BO3MOYXXHOCTH
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3abaroBpeMeHHO ONMyOIUKOBaHa, JOKHA TTPEZO-
CTaBJIATh 3aMHTEPECOBAHHBIM JIMIIAM U IpYTO foro-
BapuBaloleiica CTOpoHe pa3yMHYI0 BO3MOXXHOCTh
Npe/ICTaBUTh 3aMedaHus 110 Ipe/jiaraeMbIM MepaM.
Pa3pabaTbiBaeMoe 3aKOHOATENbCTBO, 3aTParu-
Barolllee BOIIpocH B paMkax Comtamenusa 2025 r.,
my6IuKyeTcs He MeHee yeM 3a 30 gHell 0 1aThI,
KOT/Ia IOJDKHBI OBITH MPE/CTAaBIeHbl KOMMEHTAPUHU
OOIIIeCTBEHHOCTH; CJIeIyeT TaKXKe MPUHUMATDb BO
BHUMaHMe KOMMEeHTapUH, oJydeHHbIe OT 3auHTepe-
COBAHHBIX JIULI. DTO HE OTHOCUTCS K Ype3BbIYaHBIM
CUTyalUsIM, MepaM, CBA3aHHBIM C HAaIlMOHATbHOU
6€30TacHOCTHIO, CIENUPUIECKUM MEPAM, OTIpesie-
JISIOIIVIM JIeHEeXKHO-KPeJUTHYIO MTOJIUTUKY, MepaM,
MyG/IMKATIVS TI0 KOTOPBIM IPEMATCTBOBaIa ObI TIpaBo-
MIPUMEHEHUIO, MHbIM 06pa3oM MPOTUBOpeYrIa o01Ie-
CTBEHHBIM MHTEpecaM WIN HaHOCWIIA yiepb 3aKOH-
HBIM KOMMePUYeCKUM UHTepecaM KOHKPETHOTO JIUTIA.
B Cornamenue 2025 r. BKJIIOYE€HA CTaThs, TOCBSA-
1eHHasa aZIMUHUCTPATUBHBIM IIpoIieZlypam, mpuMe-
HfIEMBIM B OTHOIIIEHUM UHBECTUIIUN UHBECTOPOB
Zpyroro rocyzapcTpa-ydacTHuka. Takue afMUHU-
CTpaTUBHBIE NPOIEeAYPHI JOJKHBI TPUMEHATHCS
«pa3yMHbIM, 0ObEKTUBHBIM U GECITPUCTPACTHHIM
o06pazom». [TopAZIOK TTPOBeIeHU aZIMUHUCTPATUB-
HBIX IIPOIIeIYP AOKEH COOTBETCTBOBATh 3aKOHO-
ZlaTeIbCTBY rOCyZlapCcTBa, KOTOPOE IIpUMEeHseT 3TU
nponeAypsl. [To BO3MOXHOCTU UHBECTOPY JOKHO
OBITH 3261aTOBPEMEHHO MPEAIOCTaBIEHO YBeJOMIIE-
HUe 0 HavaJjie TaKOM MPOIeAyphl, «BKII0OUas obiiee
omrcaHue XapaKTepa MPoeAyphl U J0OBIX CITOP-
HBIX BOTIPOCOB». Y MHBECTOPA ZIOMKHA OBITh BO3MOXK-
HOCTb MPEJCTABUTh (aKThI U IOBOJHI B IIOAIEPIKKY
CBOe MO3UITNHU 10 OKOHUYAHUSA a/IMUHUCTPATUBHOTO
JeMCTBYA, €CJIU 9TO MO3BOJISAIOT «CPOK, IPHUPO/A MPO-
1IeZIyphl ¥ 06IIIeCTBEHHBIE MHTEPECHI».
Comnamenue 2025 r. mpefycMaTpUBaeT TAKXe
IpoBeZieHUe pa3peluTeNbHbIX IPOIeAyp U AaeT
oIpeZiejieHUe TepPMUHA «pa3pelleHne»: «pa3pele-
HUe KOMIIETEHTHOTO OpraHa Ha OCyIlecTBJIeHUe
UHBECTUIIMOHHOMU /IeITeTbHOCTH, BhITEKAlOllee 13
MpoLie[yphl, KOTOPOM OKEH IPUAEP>KUBATHCA UH-
BECTOP, YTOOHI POIEMOHCTPHUPOBATH COOTIOEHIIE
HeobXoaUMBIX TpeboBaHUii». Cornamenvie 2025 T.
COZIEPXKUT TPebOBaHUS, KOTOPHIM OJDKHBI COOT-
BETCTBOBAaTh pa3pelinuTeabHble poueayphl. OHU, B
YaCTHOCTH, AOIKHBI OBITH OCHOBAaHBI Ha 0OBEKTUB-
HBIX ¥ TPAHCIIAPEHTHBIX KPUTEPHUAX, AODKHBI OBITDH
6eCTIpUCTPaACTHBIMU, TO/DKHBI OBITH 3apaHee ZioBe-
ZIEHBI 10 OOIIEro CBeZIeHUA, He OIKHBI YCIOKHATh
WIY 3aMeJJIATh UHBECTULIMOHHYIO 1eATeTbHOCTbD.
OtaenbHada craTtbsa Comnamtenus: 2025 1. mocBs-
1eHa mepecMoTpy U 063KaloBaHUIO0 aIMUHUCTpA-
TUBHBIX pellleHUH, 3aTparuBaloliux BOMIPOCH], K

LIBOR (London Interbank Offer Rate] — cTaBka kpeauToBaHMs Ha MexB6aHKOBCKOM pbiHke Benunkobputanum (URL: https://

finuslugi.ru/glossariy/libor_libor (gata obpauerus: 09.03.2026)).
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SOFR — Secured Overnight Financing Rate.

'® Yo Takoe SOFR // URL: https://www.binance.com/ru/academy/articles/what-is-sofr (naTa o6paueHus: 09.03.2026).
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WHoCTpaHHble MHBECTHLMU
Foreign Investments

KOTOpBIM IIpuMeHsAeTcd 3To CornamieHue. ['ocyzap-
cTBa — yyacTHUKY Cormamenus 2025 . 0653y10Tcs
obecreunBaTh, YTOOBI TPOIIEAYPHI IIPeyCMaTPUBAIN
O0OBEKTHUBHBIHN U 6ECIPUCTPACTHBIH ITEPECMOTP.

Cornartrerue 2025 1. He TpebyeT OT ToCyAapCTB-
Y4aCTHUKOB IIPeAOCTaBIATh WM pa3peliaTs JOCTYTI
K KOHQHeHITMaTbHOU HHPOpManuy, pacKpheITHe
KOTOPOI IPOTHBOPEYMIIO ObI OOII[ECTBEHHBIM UHTE-
pecaM Wi HaHecJIo yuiepb 3aKOHHBIM KOMMepye-
CKMM MHTepecaM KOHKPETHBIX [OCyapCTBeHHBIX WU
YaCTHBIX IPeJIpUATUI.

Kak u npezapigymuii gorosop, CornameHue
2025 r. mpesycMaTpuBaeT CIIOCOOb! YPeryIupoBaHUsA
WHBECTUIIMOHHBIX CIOPOB MEXAy MPUHUMAIOUINIM
rocyZlapcTBOM Y MHOCTPAHHBIM MHBECTOPOM OTHO-
CHUTeJIbHO ITPeJIoIaraeMoro HapyueHus obs3aTeb-
CTBa NPUHUMAIOIIEro rocyAapcTBa 10 HaCTOAIeMY
CoryaneHuIo, KOTOpoe IpeAIIoN0XUTeIbHO IIPU-
BOJUT K yIiepOy it ”HBECTOPA B OTHOIIEHUU ero
WHBECTUINH, OCYIIleCTBIeHHBIX HAa TEPPUTOPUU IIPU-
HUMaIoIIero rocyjapcraa.

[Tpexze Bcero CTOPOHHI Cliopa AOJXHEI 110-
TIBITAThCA Pa3pelluTh CIOop IIyTeM IIPOBeeHNA KOH-
cynbranuii. CoranieHre NogpoOHO perlaMeHTHPYyeT
IIpolieZlypy HallpaB/eHHA 3alpoca, CPOK HallpaB/lIeHUA
3ampoca, cofiepkaHue 3anpoca. Eciu ciop He MoxeT
OBbITH YPETryJIMPOBaH ITyTEM KOHCY/IBTAIUI B TEIeHUE
180 mHeli ¢ faThI TOSyYeHNA 3allpoca Ha KOHCYJIbTa-
LMY, UCTel] MOXKeT IlepeiaTh CIIOp Ha pacCMOTpeHHe
B OJTHO U3 CJIEAYIOMIUX YUPeKJeHUI: KOMITeTeHTHBIN
CyZ rocyAapcTBa — ydacTHUKa ComialeHus, Ha Tep-
PUTOPUU KOTOPOTO OCYIL[ECTBIEHA MHBECTHLIVS; apOu-
TpaxHBIN cyZ ad hoc, co3maHHbIN B COOTBETCTBUU C
Ap6utpaxxubM pernmamenToM FOHCUTPAJT; a Takxe,
TI0 COIVIALIIEHUIO CTOPOH, B JIF000€ pyroe apOuTpask-
HO€ yupex/IeHUe WIN B COOTBETCTBHH C JIFOOBIM JIPY-
T'YIM apOUTPaKHBIM PEIIAMEHTOM.

OzpHako B OTHOIIEHUU yKa3aHHBIX BhIIIE CIIO-
POB Apyrye apOUTpaKHbIe YIPEXAEHUA HE UMEIOT

topucaukiuu. B Cornatenun 2006 1. 6bU1a Ipeay-
CMOTpeHa BO3MOXKHOCTh obpatiienus B MIIYVC, o
Cornamenuio 2025 r. Takoif BO3MOXKXHOCTH HeT. Poc-
cua u Kuraii npu 3akmouyeHnu ComtamieHus 2025 1.
petmy oTkasaTbeda oT MLIYVIC. Comamenue 2025 1.
MOZIPOOHO perIaMeHTHPYeT IPOLeAYPY CO3AAHUSA ap-
6urpaxa ad hoc, B 9acTHOCTHM KOIMYECTBO apOUTPOB,
A3BIK apOUTPaXka, BOIIPOCHI BEIHECEHUS PEIIEHUA.

CornameHue 2025 I. COAEPKUT OTOBOPKY sunset
clause, mpegycMaTpUBaloOLIyIo, YTO B CIy4ae Ipe-
KpallleHus AeiicTBuA aToro ComiaiieHus OHO POJ0T-
»KaeT IPUMEHATHCA B TeUeHUe II0CIeyIOMUX AeCATH
JIeT B OTHOIIIEHUN WHBECTUINH, OCYIIIeCTBIEHHbBIX
ZI0 JlaThl ero IIpeKpalleHusd. JTOo I0J0KeHNe OYeHb
Ba)XHO, TaK Kak IIpeZloCcTaBAeT AOIOJIHUTENbHYIO
3aIIUTy UHBECTULIMAM JaXke B ciydae IpeKkpalleHusa
CornameHus.

HecmoTps Ha To uTo Cornammenue 2006 r. aBToMa-
TUYECKH IIpeKpaTUiIo CBOe efiCTBUE C JaThl BCTYII-
snerus B cwry Cornammenus 2025 1., T.e. ¢ 1 gexabps
2025 r., OHO ZeUICTBYeT B TeueHue 3 JIeT B OTHOIIIe-
HUU UHBECTUIIUM, OCYIIeCTBIeHHBIX /IO BCTYIUIEHUS
B cuty Comtamenus 2025 1.

[To cpaBHenuio ¢ Cornamenuem 2006 T., B HOBOM
CormaleHny 6bUTH «JOTTOTHUTENTBHO CKOPPEKTHPO-
BaHBbI [TOJIOXKEHUA O 3alllUTe NHBECTULINH U yCUIeHa
NIpaBoOBas ONpe/leJIeHHOCTh B OTHOIIEHUH JIByCTO-
POHHUX MHBECTULINI; ObUTH 00aBIEHBI TPaBUIa
YIIPOIeHUA Ipollelyp NHBECTUPOBAHNSA, UTO CIIO-
COOCTBYyeT MOBBIIIEHHIO IIPO3PAYHOCTH U MPEZCKa-
3yeMOCTH Mep 00erX CTOPOH, CBA3aHHbBIX C HHBECTH-
I[USMU; TIPOLIEAYPHI YPErYIUPOBAHUSA CIIOPOB OBUTH
ZIeTaIM3UPOBAHBL, YTO 0OecreunBaeT bosee YeTKHe
IIpaBuJIa U pPyKOBOAAIINE IPUHIUIILI I HaJleXKa-
IEr0 YPETyINPOBaHUsA MHBECTUI[OHHBIX CIIOPOB» ',
Cornamntenue 2025 1. cozepxut 6osee cbanmaHcu-
POBAHHBIE TIOJIOKEHHUS, TOITOMY OHO MOXKET OBITh
OTHECEeHO K NHBECTUIIMOHHBIM JOrOBOpPaM HOBOT'O
ITOKOJIEHUA.
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AnHomauus. Cmambus N0C8sAUEHA AHANUZY 0OKMPUHATBHBIX U 3AKOHOJAMeNbHbIX 0c0beHHocmell
MencdyHapoOHozo uacmHoezo npasa (MYII) e Kumae, /lamuHckoil AMepuke U MyCYAbMAHCKUX
cmpaHax. Paccmampuesaemes agontoyus kumaiickotl Hayku MYIT om u3onsyuoHu3mMa K noaumuke
OmKpblmMblX d8epell, 8 KOMOPOIl KNt0UegYH0 POJb Cbl2PALd Meopusi «00H020 Mead U 08YX KPbLibes»
npogeccopa Xaw /leneu, a npunsamue 3axora 2010 2. 03HAMEH08AI0 NPOUECC KUMaudayuu npasd.

Hccnedyemest makdice yHUKATbHBLL heHOMEH TamuHOoamepuKaHckoll wkonsl — Kodexc Bycmamanme
1928 2., e2c0 cmpykmypa u kaaccugukayus Hopm, obecneuusiuiie e2o 0oeosemue.

B cmambe packpbleaemcst 8aAUSHUE MYCYTbMAHCKOL 0OKMPUHBL HA npumepe [ pancdanckozo kodekca
Eeunma 1948 2., demoHcmpupyroiyezo cuHmes wapuama u egponetickux mpaouyuil.

Jenaemcst 861800 0 MHO2006pa3uu nymeil popmupoganusi MYII 8 HezanadHblx Npagonopsokax,
couemarnwux HayUOHAIbHble Mpaduyul ¢ MextcdyHaApoOHbLMU CMAHOAPMamul.

Kntouegwle cnosa: medxncdyHapoOdHoe uacmHoe npaso, nybauuHblil nopssdok, KoAIU3UOHHOEe NPAso,
Xan /leneu, meopusi «00H020 meJid U 08YX KpblLibes», 3akoH KHP «O npumeHuMom npase 8 2pancoau-
CKUX NPABOOMHOULEHUSX, OCIONCHEHHBIX UHOCMPAHHbIM 3iemenmom» (2010), kumausayus npasa,
Kodexc Bycmamarnme, Mycy1bMaHckoe npaso, A60-aib-Paszsak anb-Canxypu

Abstract. This article analyzes the doctrinal and legislative peculiarities of private international law
(PIL) in China, Latin America, and Muslim countries. It examines the evolution of Chinese PIL scholar-
ship from isolationism to the Open Door policy, where Professor Han Depei’s “one body and two wings”
theory played a key role, and the adoption of the 2010 Act marked the process of legal “Sinicization.”
The second part explores a unique phenomenon of the Latin American school — the Bustamante Code
of 1928, its structure, and classification of rules that have ensured its longevity.

The third part reveals the influence of Muslim doctrine, using the Egyptian Civil Code of 1948 as an
example, which demonstrates a synthesis of Sharia and European traditions.

The conclusion is drawn about the diversity of paths in the formation of PIL in non-Western legal
systems, combining national traditions with international standards.
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Wings" theory, Law of the People’s Republic of China on the Law Applicable to Civil Relationships In-
volving Foreign Elements (2010), “Sinicization” of law, Bustamante Code, Islamic law, Abd el-Razzaq

el-Sanhuri

Hayka mexayHapOosHOro
yacTHOro npasa B Kurae

VcTopudecky pa3BUTHE MEKAYHAPOJHOI'O YACTHOT'O
npasa B KuTae IpoucxoAuIo B yCIOBUAX, KOTOPBIE
CerofHA MOXXHO OXapaKTepu30BaTh KaK CAEPXKU-
Batomye GpakTopsl. Jlonroe BpeMs ZOMUHHUPYIOIIHE
MIPaBOBbIE U IOJTUTHYECKIE YCTAHOBKY Jie/Iaiu 00-
paleHre K MHOCTPaHHBIM IIPaBOBBIM HOPMaM 3a-
TPYAHUTEIbHBIM KaK JJIA CYZ0B U I'OCyJapCTBEHHBIX
OpraHoB, TaK U /A Hay4HoU Teopuu. K uncity kiro-
YeBBIX IPUYMH CJIOKUBIIENCA CUTyal[i OTHOCATCA
JAJIATebHAsA U30JIALMOHUCTCKAsA IIOJIMTUKA U OIIBIT
IIpYMeHeHN NHOCTPaHHOI KOHCY/IbCKOM I0PUCANK-
uuu B XIX B. KpoMme Toro, cama KOHLeNIysA KOJUIM3UN
3aKOHOB BO MHOT'OM OCTaBaJsach 4y>KepoAHON 1A
TPaJULIMOHHOTO KUTANUCKOT0 IPaBOCO3HAHUA, OPU-
€HTUPOBAHHOTO HA UHbIE, HEKOHQIUKTHBIE CIIOCOOBI
peryJInpoBaHUA.

®opMupoBaHNEe COBPEeMEHHOI'0 3aKOHOAaTeb-
crBa KHP B cdepe MexZAyHAPOZHOTO YaCTHOTO
IpaBa B pycje IOJUTHUKU OTKPBITHIX IBepeil Haua-
J10¢h ¢ 1980-x rT. I[IpUHATEIE B TOT NIEPUO/, 3aKOHBI
CTaJIi OTBETOM Ha MOTPEGHOCTU PA3BUBAIOLIETOCH
MeXJyHapoJHOTO COTpyZHUYeCcTBa. B kuTaiickoi
JOKTPUHE CJIOKWIUCH Pa3/IUYHbIE IIOAXOAbL. Takue
aBTOPUTETHHIE YUeHbIe, Kak Va0 Xyanr, Pen JlumeHr
u JIpto JTUHT, 000CHOBBIBAJIN IIUPOKYIO TPAKTOBKY
MHII, oXBaTHIBAIOIIYIO BCE IIPABOOTHOIIEHUA C NHO-
CTPaHHBIM 3JIEMEHTOM (Teopus «bosbioro» MYII).
AnpTepHaTUBHYIO To3uLMI0 3aHuMaln Jlu Xoa Ilei,
KOTOpBIH oTcTauBai mouuManue MYII kak cyry6o
KOJUIM3MOHHOTO IIpaBa (Teopus «Masoro» MYII).

B coBpeMeHHBIN ITepu-
O/ MeXXAyHapoAHOe 4acT-
Hoe npaso Kuras czenaio
OTPOMHBIN IIAr BIepeJ,
OPUEHTHUPYACh BO MHOTOM
Ha JIOCTI>KeHHUA 3allaZHOU
HayKU U IIpaKkTUKU. [Toger-
HBIH npe3uzieHT Kuralickoro
ob11ecTBa MEX/IYHAPOAHOTO
U MEXAYHapOAHOTO 4acT-

HOTO TIpaBa, co30amesib co8pemMeHHOll kumatickoil
cucmembvl MexcOyHaApoOH020 UaCMHO20 npasa npogec-
cop Xau fluneu (1911—2009) cuuTail, 4ToO pasBUTHE
MeX/IyHapOZHOI'0 YacTHOTO ITpaBa B Kurae gomkHO
VYUTBIBATh MEXAYHAPOAHYIO CUTYAITUIO, a TAKXKe
Pa3BUTHE FPAKAAHCKUX U TOPTOBBIX OTHOIIIEHUH.

B coBpemeHHbIM nteproz B Kutae mimpoko mpu-
HATA Mmeopusi «00H020 meJa U 08YX KpbLibes», TIpeJ-
JoxxeHHas npodeccopom XaH Jlerer. B cooTBeTCTBUM
C 9TOU Teopuel MeXAyHapoAHOe YacTHOe IIPaBo,
07[06HO CaMoJIeTy, BKIIOYaeT Gpro3esK (Teso) U 1Ba
KpbLa. TeJlo — 3TO KOJUTM3UOHHOE IIPaBo, eINHOe
MaTepualbHOEe IIPaBO U 3aKOHBI, KOTOPbIE rocyAap-
CTBO HEIIOCPEZACTBEHHO IIPUMeHseT K I'PaKJaHCKO-
MIPaBOBBIM OTHOIIEHUSAM, CBSI3aHHBIM C THOCTPAHHBI-
MU rocyzapcrBamu. OfHO U3 IBYX KPBUIbEB — BOIIPO-
CHI TPKJ,AHCTBA U IIPABOBOT'O CTaTyCa MHOCTPAHIIEB;
Zpyroe KpbLIo — IpoIesyphl MeXJyHapOAHOT'O
IPaXJaHCKOT'O CyZIONPOU3BO/CTBA U apOUTpaka i
paspelleHus CIIOPOB B clIydae X BOSHUKHOBEHN,
BKJIIOYAIOIIVEe IOPUCAUKIINIO, CYyZeOHYIO TOMOIIb,
a TakKe IpU3HAHUE U UCTIOTHEHNE MHOCTPAHHBIX
cyme6OHBIX U apOUTPaKHBIX PeleHu .

OcHOBBIBasiCh Ha ZIOKTpUHE mpodeccopa XaH Jle-
ey 06 «OZTHOM TeJie U IBYX KPBLIbAX», KUTAHCKOE
IOPUNYECKOE COOOIIECTBO BEICTPOMIO TEOPETHUYE-
CKYIO CHCTEMY MEXZYHapOJZHOI'0 YaCTHOTO IIpaBa
C KUTANCKOU CcrieninUKON U TIOCTETIEHHO TOCTUTIIO
KOHCEHCYCa OTHOCUTENBHO cdephl JeHCTBUA MEeXIY-
HapOZHOTO YaCTHOT'O IIPaBa, ero 06beKTOB 1 METO/[0B
perynpoBaHus’.

Perieniiysas MTHOCTPAHHBIX UJEW U THOCTPAHHOTO
3aKOHOZaTenbCTBA UzeT B Kurtae gocTaTouyHO oCTO-
POXXKHO Y B3BELIEHHO. DTO IIPOSBIIAETCS He TOJBKO B
ob6BbeMe peryMpoBaHUA BOIIPOCOB KOJUTU3UH 3aKO-
HOB U MeXAyHapOJHOT'O I'PaKAaHCKOI'o IIpoIiecca,
HO ¥ B IBHOM TIPEATIOYTEHUU KUTAUCKUM 3aKOHO-
JlaTesieM MaTepUaIbHO-IIPABOBOTO PETyINPOBAHMUS.

BmecTe c Tem ciefyeT OTMeTUTb, 4TO 3akoH KHP
«Q IPUMEHVMOM TIPAaBE B IPAYKJAHCKUX PABOOTHO-
IIIEHUAX, OCJIO)KHEHHBIX MTHOCTPAHHBIM 3JIEMEHTOM>
(2010)? B OJTHOM Mepe OTpaXkaeT COBPEMEHHbIE
TEHZEHIINY PA3BUTHUA MEXIYHAPOAHOTO YaCTHOTO

X3 UniusH. TpuauaTk feT KUTaCKOro MexayHapoaHoro 4actHoro npaga (1978—2008) // MexayHapoLHbIN 10pUanyecKmii

0630p CSSCI/ YxaHbckunin yusepcutet. 2010. N2 1. C. 251—275. URL: https://zk.faxin.cn/flgk/content.html?gid=F1313
07&Libid=040103#Remark33 (nata o6pauierus: 07.03.2026).

3akoH Kutanckon HapogHon Pecnybnnkn «0 npyMeHUMoOM npaBe B rpaXkaaHCKMX MPpaBOOTHOLLEHUSAX, OCJTOXKHEHHbIX

MHOCTpaHHbIM 3n1eMeHToM» (2010) // URL: https://law.pkulaw.com/falv/7674d9626365d7e3bdfb.html (nata obpaieHus:
07.03.2026). HassaHue 3akoHa AaeTcs B COOTBETCTBUM C NePeBOAOM [OKTOpa pUAMYECKMX HayK, npodeccopa Ban Yxuxya
(MHcTUTyT cpasHUTENBHOTO NpaBoBefeHNs npu KntaickoM noamtuko-npasosBoM yHueepcuTeTe). CM.: BetynutensHoe cnoso //
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Hayka MexxayHapopHoro yacTHoro npasa B Kwtae, Jlatuckoii AMepuke
M MyCyNIbMaHcKux cTpaax (o6uuye nonoxetus)

npaBa. OTO HAXOJUT BhIpaXKeHMe KaK B 3aKpeIIeHUu’
cybcuarapHOro IpUMeHeHUs TIPUHITHIIA Hanbosee
TeCHOU cBsA3U (CT. 2), TaK ¥ B UCIIOJIb30BAaHHUM MaTe-
pUaTbHO-TIPABOBOTO (CMEUIaHHOI'0) MOAX0Aa IIPU
peryaupoBaHUU psiZia MHCTUTYTOB.

B kauecTBe WLTIOCTPALUU MOXKHO IPUBECTU HOP-
My § 29 yKkazaHHOTO 3aKOHa, KaCaollyiocs aTuMeHT-
HBIX 00513aTEBCTB: B 1IJISIX MaKCUMAaJIbHO 3aIUThI
UHTEPeCOB IoIyJYaTessa coep:KaHusA IpaBoIpuMe-
HUTEJH 06513aH OCYIECTBUTD BHIOOD MEXIY TIPaBOM
CTpaHbl OOBIYHOTO MECTa KUTEThCTBA, PABOM TO-
CcyZlapcTBa Ipa)k/laHCTBA WX IIPaBOM rocyZapcTBa
MecTa HaxOoXK/JeHUsA OCHOBHOU YacTU UMYIIecTBa
YIIPaBOMOUYEHHOT0 JINIIA. AHAJIOTUYHBIN MeXaHU3M
BBIOOPA TPUMEHUMOTO TIPaBa MPeAyCMOTPEH 3aK0-
HOZiaTesieM U /i1 OTHOIIEHUH, CKIaZBIBAIOIINXCS B
cdepe omekwu (§ 30).

CornacHo oneHke npodeccopa Csao KOHMMHA
(YxaHBCKUU YHUBEPCUTET), IPUHATHE U BCTYILIe-
Hue B cuy 3akoHa KHP «O npumeHrMOM 1Ipase B
rpakJAaHCKUX IIPAaBOOTHOLIEHUAX, OCJIOKHEHHBIX
UHOCTPAHHBIM 3JIEMEHTOM>» IOCTY>KIWIO OTIIPABHOMN
TOYKOM /IJIT HOBOT'O MUCTOPHUYECKOI'0 3Talla B pa3BU-
TUUM KUTANUCKOTO MeXAyHAPOAHOT'0 YaCTHOT'O IIpaBa.
BeTymuieHne 3akoHa B CUITy 00YCJIOBIIIO CMeIeHUe
aKlleHTa B HayYHBIX UCCIEIOBAHUAX OT IPeUMyIIe-
CTBEHHOTO M3yYeHUSI U UMIUIEMEHTAIIUY 3apy0esk-
HOTO OITBITAa B CTOPOHY YIJTyOI€HHOTO MCC/Ie[OBaHUS,
06006111eHNA ¥ COBEPIIEHCTBOBAHMA HAI[MOHATBHOM
MIPaBOIIPUMEHUTENbHON IPAKTUKU U TEOPETUYECKUX
BO33peHUH. YKa3zaHHas TpaHchopMaIys, XapaKTePH-
3yeMas KaK KUTausalusa Mek[yHapOAHOT0 YaCTHOTO
mpaBa, MPOsIBUIACH B €TI0 aZjallTalliy K PelleHUuI0
aKTyaJbHBIX 33/Ia4, CTOSIINX MTepes KUTalCKuM 00-
1eCTBOM U F'OCYZapCTBOM, a TAK)Xe B CTPEMJIEHHUU K
TIOCTPOEHUIO I1eIOCTHON KUTalCKOM TeopeTUieCKon
CHCTEMBI B IaHHOH cdepe’.

Kak oTmMedaeT 13BeCTHBIN KUTANCKUIN ITUBUINCT,
ZIOKTOP IOPUANYECKUX HaAYK, Tpodeccop DKIUBTH-
ckoro yHUuBepcuteTa Xy Munbdaii, mpuHaTHUe 3a-
koHa KHP «O nmpuMeHUMOM IIpaBe B I'PaKJaHCKUX
MIPaBOOTHOIIEHUAX, OCJIOKHEHHBIX UHOCTPAHHBIM
27IeMEHTOM» O3HaMeHOBaso co60# BaXKHBIH oTat B
Pa3BUTUU KUTAUCKOTO MeXAYHAPOAHOT'O YaCTHOTO
npasa. C TOYKU 3peHUsA 3aKOHOAATeTbHOU TEXHUKU
JIJAaHHBIHM aKT 3aBEPIIII TEPEXO OT GparMeHTapHOTO
(pa3po3HEeHHOr0) peryaMpoBaHus K eAMHOMY KOZAU-
bUIMpoBaHHOMY UCTOYHUKY. YTO KacaeTcs coiep-

’KaTeJbHON YacTH, TO 3aKOH He TOJIbKO BOCIIOTHII
CYIIIeCTBOBAaBIIIME TTPaBOBBIE MPOOEITHI, HO U YCOBEP-
LIIEHCTBOBAJI paHee ZieliCTBOBABILINE HOPMBI C YU€TOM
CIIOKUBIIENCA CyAe6HOM MIPaKTUKU®,

JlaTnHOaAMepHKaHCKad LIKOoJIa
MEeXAyHapOJAHOIr'o 4aCTHOIO IIpaBa.
Kogexc bycramanTte 1928 r.

JlaTuHOAMepHuKaHCcKas IIKO-
Jla MeXZAyHapOoAHOI'0 4YacT-
HOTO IIpaBa CBsA3aHa C UMe-
HEM BUZHOTO KyOMHCKOTO
IOpUCTAa, MOJUTHUIECKOTO
JedaTend U AUIIoMaTa AH-
moHuo CaHueca 0e Bycma-
manme-u-Cupgera (1865—
1951). OTUM y4eHBIM OBLT
paspaboTtan Kozekc Mexay-
HapOZHOT0 YacTHOIO IIpaBa
(Kozexc Bycramante), Ipu-
HATeIA 20 peBpasnsa 1928 r. B I'aBane Ha VI Mexay-
HapoZHOM KOHepeHINY aMepUKaHCKUX TOCYAapPCTB
B pamkax KoHBeHIINM 0 MeXXAyHapOoAHOM YacTHOM
npase’.

YuuxkanpHOCTh Kogekca BycramanTe, AelicTByIo-
IIIero 10 CerOAHANIHNM eHb B HeM3MeHHOM BU/e A1
yeThIpHAZAATU cTpaH JlaTuHckol AMepuku (bonu-
BUM, bpaswiuu, BeHecyassl, I'BaTemansl, I'oHzypaca,
Tauty, JloMruHUKaHCKOM Pecrybauku, Kocta-Puku,
Ky6w1, Hukaparya, I[Tepy, [Tanamsl, CanbBaziopa, DK-
BaZiopa), 3aKjIro4aeTcs He TOJIbKO B er0 YHUBepcaslb-
HOCTHU U 06beMe (437 cTareii), HO U B OpUTMHATBHOM
IOpUMYECKOU TexHuKe®. B rocyzapcTBax peruona,
Jake He MHKopropupoBasiunx Kogekc ByctamaHTe B
HallMOHa/IbHOE 3aKOHOZATeIbCTBO, OH IIPUMeHAeTCA
U IpUMeHsIcA imperio rationis (B ciiIy IpU3HaHHON
IOPUMYECKOH 11e71eC000Pa3HOCTH U JOKTPUHAIBHON
000CHOBAHHOCTH).

Kozexc, cocToAmmii U3 4eThIpeX KHUT, IIpe/CTaB-
JsieT coO0¥ eTaIbHYI0 perylaMeHTalui0 BOIIPOCOB
KOJUTU3MOHHOTO ITpaBa B cpepax rpakJaHCKOro U
TOProOBOTO 000POTa, a TAK)XKE yCTaHABINBAET HOP-
MBI, Kacarolecsa MeXXyHapoJHOTO TPaXKJaHCKOTO
npoliecca U MeXXJyHapoZAHOI'0 yTOJIOBHOTO IIpaBa.
KiroueBoif HOpMOH, onpezieAtoiel Tpeesibl IpU-
MeHeHUs lex fori ¥ MHOCTPaHHOTO ITPaBa, BLICTYIIAET

MpaxkaaHckmit kogeke Kutaiickoit HapogHoit Pecnybnukm / oT. pea. nepesoga npodeccop BaH Ysxuxya. M. : Mpocnexr,

2025.C. 5.
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craTba 3 Kozekca, KoTopas ycTaHaBIMBaeT KJIacCU-
duKaIyio Bcex HOpM MeX/yHapOAHOT'O YacTHOI'O
paBa, oApasZiesiid X Ha TPU KaTeropuu: 1) HOpMbI
TeppUTOpUATbHBIE, WIN MECTHOTO (MeXAyHapos-
HOTO TIyOJIMYHOTO) TIOPSAKA; 2) HOPMBI TUYHBIE, WK
BHYTPEHHETO MyOIMYHOTO TIOPsZKa; 3) HOPMBI aBTO-
HOMHBIe, WIN YaCTHOI'O ITOPsSAKa.

Hopmbl mecmHo020 (MencOyHapooHo20 nyOauuH020)
nopsioka obiazaroT 06s13aTeTbHOM CHJION B OTHOIIE-
HUM BCEX JINUI], HAXOAALUINXCA Ha TEPPUTOPUU KOH-
KpPeTHOT'O roCyZlapcTBa, He3aBUCUMO OT UX Fpak-
maHctBa. CtaTths 8 Kozgekca, chopmymupoBaHHasA
Kak 3aluTHas (MMIepaTUBHas1) OTOBOPKA, IPUAAET
JAHHBIM HOpMaM CBepXMMIIepaTUBHBIN XapaKTep:
«[TpaBa, mpezocTaBaAeMble COTJIAaCHO IIpaBUjIaM
HacroAmero Kojgekca, IMeIOT IIOJTHOE SKCTEPPUTO-
pUasbHOE [IeliCTBHE B J0TOBApHUBAIOLIUXCA roCyiap-
CTBaX, KpoMe CjIydaeB, Korzia IpruMeHeHHe KaKoro-
J160 U3 CIeACTBUN WIN Pe3y/IbTaTOB IPOTUBOPEYUT
HOpPMe MeXyHapOAHOT'0 ITyGINYHOTO MOPAZAKa».

K xaTeropuu HOpM MeXIyHapOAHOTO MyOImud-
Horo nopszaka (cT. 4 u 5 Kozgekca) oTHeceHbI KOH-
CTUTYLIMOHHBIE MTOJIOKEHU, a TaKXKe MPeANCcaHus
roCyZlapCTBEHHOTO U a[MUHUCTPATUBHOTO IIPaBa,
HampaBJjieHHble HAa OXpPaHy UHTEePECOB JIUYHOCTU
U KOJUIEKTHBA, €CJIU TOJIbKO M3 COOTBETCTBYIOIINX
[IOCTaHOBJIEHU He BBITeKaeT MHoe. B unciio ykaszan-
HBIX HOPM BXO/ISIT, B YACTHOCTH, TIOJIOXKEHU, 3aKpell-
JIAIOIIVE aJTUMEHTHBIE 0053aTEThCTBA B OTHONIEHUH
zeteii (cT. 59), periaMeHTUpYIOLIYe IPoLieAypy MpU-
3HaAHUA JIUIa 6€3BeCTHO OTCYTCTBYOmUM (CT. 81),
ycTaHaBJMBaloOlNe IIpaBujia MeXeBaHUA U oropa-
JKMBAHUA CETbCKUX 3eMeJbHBIX Y4acTKoB (cT. 120),
a Tak)Ke 3ampelrarolye 3akIodeHre coranleHn,
MIPOTUBHBIX 3aKOHY, HPABCTBEHHOCTH U MyOTUUHOMY
nopszaky (ct. 175).

Hopmbt nuuHble (8HympeHHe20 nyOIUUHO020 NOPs0-
Ka) oIlpeJiesIAoT IPaBOBOY CTATyC JAMlla HA OCHOBE
€ro IOMULIMINA WU IPpaXKAaHCTBa U COXPaHAIOT CBOe
JelicTBUe IIpU NTepeMellleHUH JIUIIa B [pyroe rocyAap-
cTBO. K 1aHHOI1 KaTeropuu OTHOCATCS, HAIIpUMep,
TIpaBWIa, COIVIACHO KOTOPBIM Ha3HaueHHe Hacle-
HHUKa OCYyIIeCTBJSAETCA B COOTBETCTBUU C IMYHBIM
3aKOHOM 3aBelmaTenda (cT. 154), a onpezeneHue
TTOJTHOMOYMH JINKBUZAATOpa WU YIIPaBJAIOIIero Ha-
CJIeICTBEHHBIM UMYIIECTBOM HOAUYNHAETCA IMIHOMY
3aKOHY HacsezozaTens (cT. 162).

Hopmbt asmoHomHble (WacmHo20 nopsioka) Ipu-
MEHSAIOTCSA B CUIY BOJIEU3bSABIEHUA CTOPOH, MO0
CJIe[yIOT U3 TOJKOBAHUS BOJIHM CTOPOH, IUOO Ipe-
3IOMHUPYIOTCA Ha OCHOBE UX IIpeAIogaraeMoro Hame-
peHus. K unciry TaKux HOPM, B YaCTHOCTH, OTHOCATCS
TpaBuJja, perylupylolne jerajaibHble CEpBUTYTHL,
YCTaHOBJIEHHBIE B MHTepecax YacTHBIX Jinil (CT. 134).

MycyabMaHCKOe IIPaBo U JOKTPUHA
MeX/IyHapOJHOT'0 YaCTHOTO IIpaBa

MYCYHbMaHCKaﬂ IIpaBOBad JOKTPWHA B 3HAYUTE/b-
HOU cTeleHUu 3aTpOHYyJIa 3aKOHOAATEJIbCTBO pALa
CTpaH bmbxHero Boctoka. OZHUM 13 CAaMbIX U3BECT-
HBIX 1 PA3BUTHIX I'PAXKJAHCKUX KOAEKCOB CTPAH MY-

CY/IbMaHCKOTO TIpaBa, IIPUYEM 1 C TOYKU 3PEHMS KOJI-
JIM3MOHHOTO MPaBa, ABAAeTCs I'paxk JaHCKUI KOZEKC
Erunra 1948 1.’

Astop I'K Erunra, us-
BECTHBIU eTUIeTCKu yue-
HBIA-TTPaBOBEZ, podeccop
A60-3116-Paszak anb-CaH-
xypu (1895—1971) y4acrt-
BOBaJ B pa3paboTKe KOH-
crutynuii Kyseiita, Cupun,
OAD, a TakKe TpaKAaHCKUX
kozekcoB Cupuu, Upaxka,
| Noppauuu, Jlusuu, Top-
| roBoro KoZekca Kyseiita.

CanHxypH IbpITanCA CO34aTh
MOZIepHU3UPOBaHHBIY IapuaT, UCIIONb3YA JJI 3TOT0
TpagWLINHM aMepUKaHCKOTO M pPaHIly3CKOT'O Ipaxk-
JAHCKOTO IIpaBa.

HopMsl MexxZlyHapoZHOTO YacTHOTO IIpaBa, 3a-
KpeIUIeHHbIe B 3aKOHe O IPKAAHCKUX cZenkax O0b-
enrHeHHBIX Apabckux DmupartoB (1985) u I'paxzaaH-
ckoM Kozekce Memena (1992), ucnbrtanu Ha cebe
3Ha4YMUTeIbHOE BIMAHNE eTUIeTCKOro 3aKOHOaTeNb-
cTBa. XOTA MaTepuaJbHO-IIPaBOBBIE U KOJJIU3UOH-
HBIE [T0JI0KeHUA ['parkAaHCcKoro KoZiekca Erunra B
3HAQUUTENbHOMN CTelleH! OPUEeHTHUPOBAHBI HAa IIPaBO
®paHUIUM U MHBIX €BPOIEeNCKUX TOCYAapCTB, JaHHBIHM
KOANPUITMIPOBAHHBIHM aKT CUHTE3UPOBaJ B cebe Kak
JOKTPUHAJbHBIE JIOCTIKEHNUA PA3INYHbBIX IIPABOBBIX
1IKOJI (TOJKOB) MYCY/IbMaHCKOTO ITpaBa, TaK U IIpaBo-
MIPUMEHUTETbHYIO TPAaKTUKY HAallMOHAJIbHBIX CY/OB.
MnntocTpanyeli 3Toro CMHTe3a BBICTYTIaeT CTaThA 13
Kozekca, ycTaHaBiuBatomias: «Pa3Bo, 1aBaeMblil
MYyKeM KeHe, TOAUNHAETCS 3aKOHY I'PakAaHCTBa
My»Ka Ha MOMEHT ero COBepIIeHUA, TorJja Kak pac-
TOpXKeHHe Opaka 1 pasiydyeHre OAYNHIIOTCA 3aKOHY
My’kKa Ha MOMEHT IT0la4yX NCKOBOTO 3asBIECHUA».

C TOYKHU 3peHus HepapXuiecKoro COOTHOIIEHUS
CBETCKHUX U PEJIUTUO3HBIX MIpeANCcaHuli IpuMeyda-
TeJIbHA CTaThA 24, KOPPECIIOHAUPYIOIas C IPaBU-
joM cT. 1 TK Erunta. CornacHo JaHHOIM HOpMe, «IIPU
OTCYTCTBUU 3aKOHO/,ATEIbHOTO IIPeANNCaHUA CYAbs
BBIHOCHUT pellleHre Ha OCHOBe 00bIyas, a IIpu OTCyT-
CTBUM 0ObIYasA — B COOTBETCTBUU C TPUHIIUTIAMU MYy-
CyJIBMaHCKOTO IIpaBa. B ciydae oTCyTCTBUA TaKOBBIX
TozJiexkaT IPUMeHEeHUIO TPUHITUIIB €CTECTBEHHOTO
IIpaBa ¥ NpaBuJja ClIpaBeAJINBOCTU».

MpaxaaHckuii kopeke Ervnta 1948 r. / HauunoHanbHbIi MCCen0BaTeIbCKUI YHUBEPCUTET «BbICLUasn WKoaa 3KOHOMUKM.
®akynbreT npasa. [NpoekTHas rpynna «CoBpeMeHHas KOHCTPYKLMS MeXAyHapogHoro yacTHoro npasa» // URL: https://
pravo.hse.ru/intprilaw/doc/080201 (naTa obpawieHns: 07.03.2026).
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Hayka MexxayHapopHoro yacTHoro npasa B Kwtae, Jlatuckoii AMepuke
M MyCyNIbMaHcKux cTpaax (o6uuye nonoxetus)

VIHOM TIOZIX0/I K OTIpe/ieIEHUI0 NepapXuH IPaBo-
BBIX HOPM JIeMOHCTPUpYeT 3aKoHoAaTe/b MeMeHa.
CornacHo cT. 34 I'paxaaHcKoro Kojiekca HemeHa «B
cilydae, eciu B 3aKOHaX PecIryOiIMKY OTCYTCTByeT
npeAnrcaHue, pa3pelnaliee BOIPOC KOJIN3UU
3aKOHOB, CTOAIIUI TIEPE CYA0M, TIO/JIEXKAT ITPUMe-
HEHWUIO O6IIeTpU3HaHHbIe HOPMBI MEXK/YHAPOAHOTO
YaCTHOTO TIPaBa, eCJIM OHU He TIPOTUBOpeYaT HOpMaM
MCIaMCKOro TIpaBa (1mapuara)»®.

*kedk

[TpoBeZileHHBIN aHANNU3 [T03BOJIAET 3aKIIOUYNTh,
YTO pa3BUTHE MeX/JyHapOoJHOI'0O YaCTHOTO IpaBa B
He3alaJHbIX IPaBONOPAAKAX AeMOHCTPUPYET OTCYT-
CTBHE €ZIMHOW MOZIeIN pelleNlIY U XapaKTepUsyeTcs
yOOKMM CHHTE30M HaI[MOHAIBHBIX TPAAUIIUH C
MeXIyHapOAHBIMU CTaHAApTaMU.

Kuratickasa oKTpUHa, IPOUAA IyTh OT U30JA-
LIMOHM3MA K ITOJIUTUKE OTKPBITHIX ABepel, coszana

CaMOOBITHYIO TEOPETUYECKYIO KOHCTPYKIUIO («OZHO
TeJIO U iBa Kphlia»), B paMKaX KOTOPOU ITPOUCXOAUT
B3BellleHHasA KUTausanya 3aMMCTBOBAHHBIX HOPM.

JlaTuHOAMepuKaHCcKad IIKoJIa, BOILIOIeHHAadA
B Kogekce BycTamaHTe, Ipe/jio)Kuia OpUrnHaib-
HYIO I0PUANYECKYI0 TEXHUKY KIacCUPUKALINN HOPM,
TIO3BOJIUBIIYIO YHHUBEPCAJTbHOMY aKTy OPTaHUYHO
ZlefiCTBOBATh B Pa3IMYHbIX HAallMOHAIBHBIX CHCTEMAaxX
Ha NPOTAKEHUU BeKa.

B cBot0 0ouepesib, MyCyJlbMaHCKHe IPaBOIOPALKU
(1a npuMepe Erunra) e MOHCTPUPYIOT BOSMOKHOCTD
OpPraHUYHOTO BKJIIOYEHN: eBPOIeCKUX KOJUIN3HUOH-
HBIX KOHCTPYKIIUH B CUCTEMY, I/le BBICIIYIO NepapXU-
YeCKyI0 CHUJIy COXPaHAIOT IPUHIIUIIEI IIapyaTa.

Takum 06pa3oMm, KJII0UY€BOI 3aKOHOMEPHOCTBIO
ABJIAeTCA He MexaHW4yeckoe KOIIMPOoBaHue 3anaJHbIX
Mozienel, a X TBopueckas afjanTalys, Ipyu KOTOpoi
MeXXZyHapoJHble CTaHapThl BBICTYTIAI0T MHCTPYMeH-
TOM /IJI1 MOJIepHU3AIMH, HO He BBITECHAIOT Halllo-
HaJIbHYIO IIPaBOBYIO UJ€HTUYHOCTb.
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Annomauus. Ha npomsoceHuu 0012020 8pemMeHU pocculickie KOMNAHUL U UX UHOCMPAHHble KOHMP-
azeHmbl npednouUMatu nepeddsams 803HUKAOUWLUE Y HUX CROPbL HA PACCMOMPeHUe apObUmpaicHblx
yupexcoeHuil, pacnonoxceHHslx Ha meppumopuu Egponetickozo corw3a u uHblX cmpaM, Komopble
meneps CUUMAOMCsL HeOPYHCECMBEHHBIMU 8C1e0CMBUE NPUHAMUS UMU 00HOCMOPOHHUX IKOHOMUUe-
cKkux mep («camkyuii») npomue poccutickux auty. Imo 8blHyH0dem AUy, NONASWIUX N00 «CAHKYULL»,
MEHSMb c80U NPeOnoUmeHILs 8 OMHOULEHUU ApOUMPAINICHO20 YUpencOeHUs U Mecma apbumpaicd.
OOHUM U3 B03MONCHBLX 8APUAHMOB pelleHUst 0aHHOLL npobaembl sigasiemcst 8bL60p apbumpasica,
pacnosnoxceHHoz20 Ha meppumopuu Kumas, a8510uje2ocst 00HUM U3 KIHOUEeB8bIX Cmpdamezuieckix
napmmuepos Poccuu.

B Hacmosiujee 8pemst moabko Ha mamepuxogom Kumae cozdaro 6onee 250 apbumpasicHbix yupedic-
OeHull, uemsepmbs U3 KOMOPbLX MOJHCEM PACCMAMPUBAMb MPAHCZPAHUUHbLE KOMMEPUEeCKUe CNOPbL.
B c853U ¢ amum 8 cmamsbe npednpuHsAma nonbIMKA NPOAHAIU3UPOBAMb OCHOBHbLE 0COOEHHOCMU
apbumpancHoezo 3akoHodamenscmea Kumas, exntouas omuouleHue k apbumpascy ad hoc, npu-
HAMUI0 0becneutmesibHbLX Mep, NPUHULNY «KOMNemeHUyul-KomnemeHyuu» u dp. Ocoboe sHUMAaHUe
Yy0eJieHO U3MeHeHUAM, 8HeceHHbiM 8 3akoH KHP «O6 apbumpadice», scmynugwum 8 cuny ¢ 1 mapma
2026 2. Ha ocHoge aHanusa agmop npuxooum k 8u1800y 0 nocmeneHHom conunceruu 3akona KHP
€ OCHOBHBIMU MUPOBLLMU MeHOeHUUAMU PA38UMUS apOUMPA#CHO20 3AKOHOO0AMeNbCmad, Umo
cnocobcmeyem nogvluleHU0 NpUsJieKameabHocmu 0aHHO20 cnocoba paspeleHuus Cnopos 8 CMpaHe
U npespaujeHuro e2o 8 HOBbLIL MUPOBOLL eHmp apbumpasicd.

Kntoueswle cnoga: mexncoyHapooHslil kommepueckuil apbumpasic, Kumail, cneyuansHble AOMUHU-
cmpamuseHbsle pationst Kumas, pegpopma, apbumpadic ad hoc, npuHyun «KomnemeHyuL-KOMNemeH-
yuu», mecmo apbumpaca, OHAAliH-apbumpaic, nyoauUHbLil nopsi0ok, obecnevwumensHule Mepbl

Abstract. For a long time, Russian companies and their foreign counterparties have preferred to submit
their disputes to arbitration institutions located in the EU and other jurisdictions (now regarded as
unfriendly due to the imposition of unilateral economic sanctions against Russian entities). This has
compelled parties to revise their preferences for arbitration institutions and place of arbitration. One
of the most viable alternative solutions to this problem is to select an arbitration institution located
in China, a key strategic partner of the Russian Federation.
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MexXnyHapoaHbIi KaMMepueckuit
apbutpax B Kutae

Currently, there are over 250 arbitration institutions in Mainland China, with 1/4 of them equipped
to handle cross-border commercial disputes. Thus, this article analyses the core features of Chinese
arbitration legislation, including its stance on ad hoc arbitration, the availability of interim measures,
and the competence-competence principle. Special attention is paid to the amendments to the PRC
Arbitration Law, which entered into force on March 1, 2026.

Based on this analysis, the author concludes that the revised PRC Arbitration Law is gradually align-
ing with the core global trends in arbitration legislation development. This alignment is substantially
increasing the attractiveness of arbitration as a dispute resolution method in China, and supports its
emergence as a new global arbitration hub.

Keywords: international commercial arbitration, China, special administrative regions (SAR), reform,
ad hoc arbitration, principle of competenz-competenz, place of arbitration, online-arbitration, public

policy, interim measures

H a MpOTSKEeHUH Joaroro BpeMenu Kuraii aBmna-
eTcsl OZTHUM U3 HanboJsiee 3HaYUMBIX CTpaTe-
TU4ecKUX napTHepoB Poccuy, 4TO BhIpa)kaeTcsa B
YKpeIUIeHUH COTPYJHNYeCTBa YKa3aHHBIX [OCYapCTB
110 pa3JIMYHBIM HalpaBieHUAM. Kak oTMedaeTca B
CoBMmecTHOM 3aaBieHUu Poccutiickoil Penepaniu
u Kuratickoit Hapoguoii Pecniybauku 06 yriy6iie-
HUU OTHOIIEHUH BCEOO'bEMIIIONIETO TAPTHEPCTBA U
CTpaTern4ecKoro B3auMoZAeNCTBUA, BCTyIaloIuX
B HOBY10 3110Xy (2023 T.), «pOCCUNCKO-KUTaNCKLe
OTHOIIEHUs BCEOObEMITIOIIETO TAaPTHEPCTBA U CTPa-
TErn4ecKOoro B3anMO/IeHiCTBUA... JOCTUIIN HaUBBIC-
1Iero ypoBHA B CBOel UCTOPUM U IIPOJOJIKAIOT I10-
CTyIIaTeSbHO pasBUBAThCs»'. Oco6YI0 3HAYUMOCTD
B3auMozeiicTBue ¢ Kurtaem npuobpeno B 2022 .,
rocjie BBeZleH!s OJHOCTOPOHHUX 5KOHOMUYECKUX
orpaHuyYeHuY («CaHKUIMN»), HalpaBIeHHBIX TIPOTUB
pocCUiCKUX GUNIECKUX U IOPUANYECKUX JIUII, a TAK-
)K€ OTZe/IbHBIX CEKTOPOB POCCUICKON 9KOHOMUKHU.
C yry6seHHeM B3auMOZEeNCTBUA MEX/Y yKa-
3aHHBIMU CTpaHaMU pacTeT U KOJIUYeCTBO CIIOPOB,
BO3HUKAIOIINX MeXAy KOHTpareHTaMHu I10 TpaHCrpa-
HUYHBIM KOMMEPYEeCKUM KOHTPAKTaM, 4YTO TpebyeT
TIOMCKA a/leKBaTHBIX MeXaHMU3MOB UX paspelieHu.
Hawubonee 3¢pdeKTUBHBIM TaAKMM MEXaHU3MOM Tpa-
AUIIMOHHO CYMTaeTCA MeXAyHapOoJHBIN KOMMep-
yeckuii apourpax (MKA), KOTOpBII aKTUBHO pas-
BUBaeTcAa Kak B Poccuy, Tak u B Kutae. [Ipu aTom
OTCYTCTBHE TOAPOOHOM MHPOpMaLIUK 06 apOUTparK-
HOM 3aKoHojaTenbcTBe KuTas, nozgBepruyBueMca

cyuiecTBeHHOMY pedopmupoBanuio B 2025 ., 1 06
OTHOIIIEHUY TOCYZIaPCTBEHHBIX CYZIOB K apOUTpaKy
MIPENATCTBYET POCTY MOMY/IIPHOCTH KUTAWCKUX apOu-
TPKHBIX YUPEKJEHUH, CTIOCOOHBIX CTaTh aJbTep-
HaTUBOU 3aMaJIHBIM apOUTPAKHBIM YUPEKIEHUAM,
PacIosioKeHHBIM Ha TEPPUTOPUU HeZIPY>KeCTBEHHBIX
II0 OTHOIIIeHU!o k Poccuu cTpaH.

BaxHOU ocobeHHOCThIO KuTas saBisgeTcs ero
aIMMHUCTPATUBHOE TEPPUTOPUATIBHOE JleJieHre Ha
MaTepUuKOBBIY KuTali, Ba crieliuasbHBIX a[MUHU-
cTpaTUBHBIX pavioHa (I'oHkoHT 1 Makao) u TaliBaHb,
MIPABOBBIE CUCTEMBI KOTOPBIX CPOPMUPOBATUCH IO/
BJIMSIHAEM Pa3HBIX IPaBOBHIX Tpaauiuii’. OcobeH-
HOCTH IPOABJIAIOTCA U B perynupoanuu MKA, koTto-
phIii B MaTepukoBoM Kutae, TaiiBaHU U yKa3aHHBIX
paiioHax MOAYUHAETCSA pa3HbIM HOPMAaTUBHBIM IIpa-
BOBBIM aKTaM.

B marepukoBoM KuTae 0CHOBHBIM HOpMaTHBHBIM
MIPaBOBBIM aKTOM, ZIeHCTBYIOMUM B chepe MKA,
sapaseTcsa 3akoH KHP «O6 apbutpae», mocae HAs
peAaxkiya KOTOporo BCTynuiaa B cuiy ¢ 1 mapra
2026 r.> BHeceHHble M3MEHEHNsI 03HAMEHOBAJIH TIep-
BYIO cepbe3HyI0 pedpopMy ZAelcTBytomero ¢ 1995 .
apbUTpaXHOTO 3aKOHOJATENBCTBA, HAIPABIEHHYIO
Ha I[OBBIIIEHKeE NpUBJIeKaTesbHocTd MKA B KuTae*
U TIpeBpaliieHue ero B HOBBIH MUPOBOH 1IeHTp apbu-
Tpaxa’.

B oTnuuue ot gpyrux crpaH bPHMKC, Bkiatoyan
Poccuto, B Kutae 3akon «O6 apbuTpake» He OCHO-
BaH Ha NOJIoKeHUAX Turnosoro 3akoHa FOHCUTPAJI

' URL: http://www.kremlin.ru/supplement/5920 (gata obpaieHus: 06.03.2026).

2 l33Hy3t0Hb K. MexayHapoaHbiin KomMepueckuii apbutpax B Kutae (MaTepukosbiin Kutai, MoHkoHr, Makao v TaiBaHs) :
asToped. AuC. ... KaHg. topug. Hayk. M., 2008. C. 16 ; Pycakosa E. [1. MexxpayHapofHbii KoMMmepyeckuii apbutpax s Kutae //
BectHuk PYOH. Cepusa : FOpugunyeckune Hayku. 2012. N2 4. C. 159 ; LlleHb Li3yHauH. iccnepoBaHmne 0 CpaBHUTENBHOM
npase. lNekwnH, 1998. C. 420.
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ZREHE T BREWT 20259 H 120 T, BT A, H20264E3 ] 1 HEMAT. // URL: https://policy.mofcom.
gov.cn/claw/clawContent.shtml?id=103718 (gaTa obpauierus: 02.03.2026).

“ A New Era for Chinese Arbitration: the 2025 PRC Arbitration Law // URL: https://www.charlesrussellspeechlys.com/
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(naTa obpauerma: 05.03.2026).
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KomMepueckuit apbutpax
Commercial Arbitration

«O MeX[yHapOZIHOM TOPTrOBOM apouTpaske» 1985 r.°
(manee — TUMIOBOM 3aKOH), XOTS IIPU €r'0 IIOATOTOBKE
pa3paboTYNKU CTPEMIJINCH YYECTh MEX/IYHAPOAHbIE
CTaHZapTHl peryaupoBaHua MKA, BKtoyas mouoxe-
HUA JaHHOTO TUIIOBOTrO 3aKOHa.

OcHoBHbIe oTTnynst 3akoHa KHP «O6 apbutpaske»
oT TUTIOBOTO 3aKOHA CIIeyIoIHe’ :

1) 3akpemienue B 3akoHe KHP kaTeropuii cro-
POB, KOTOPBIE OTHOCATCS K YUCTy HeapOuTpabesnb-
HBIX: @) CIIOPHI, Kacarouuecs 6paka, yChIHOBIEHNUA,
OTIEKH, TIOTIEYUTENBCTBA M HAC/Ie0OBaHUA; 6) CIIOPHI
13 aIMUHUCTPATUBHBIX OTHOIIEHUH, KOTOPBIEe OTHO-
CATCA K UCKJIIOYUTENIbHOMN I0PUCAUKIINY roCyZap-
CTBEHHBIX CyZI0B. BaxkHOe ToJI0KeHNe COAEepKUT CTa-
Ths 61 3akona KHP, coriacHo KOTOpO¥ apbuTpaxk
OTKaXXeT B IPUHATUU HCKa K paCCMOTPEHHUIO, eC/IN
0OHAPY)KUT, YTO OJHA U3 CTOPOH UCIOIb3YeT apOou-
Tpak [j11 HapyllleH!s HallMOHAJIbHBIX UHTEPECOB,
COIMa/IbHBIX OOIIIECTBEHHBIX MTHTEPECOB WU 3aKOH-
HBIX IIPaB U UHTEPECOB TPEThUX JIULI;

2) BO3MOKHOCTb BBIHECEHUA pellleHus O IPUHA-
THU 0becrevnTeNbHbIX Mep. B oTmune ot TumnoBoro
3axoHa FOHCUTPAJL, 3axon KHP 2025 r. mo-nipexxHe-
My He Ha/ZlesIfeT apOUTPOB IPAaBOM BBIHOCUTB pellle-
HWsI O IPUHATUY 0GecriednTeIbHbIX Mep®. COOTBET-
CTBEHHO, ITOJaHHbIe B KUTAHCKUI apOUTpak Xoza-
TalCTBa O IPUHATUY 00€CIIeYUTENBHBIX MEP JOIKHBI
OBITH ITepe/iaHbl B TOCYJaPCTBEHHBIN Cy/], KOTOPBII
BIIpaBe NMPUHATH 00513aTeNbHbIE AJI UCIIOTHEHU
pacrnopsmxeHHA 0 IpUMeHeHUU Takux Mep. [Ipu aToM
B UCKJIIOYMTEIbHBIX CIy4asgX CTOPOHBI ClIOpa MOTYT
obpamarbcs ¢ TAKUM XOJaTaliCTBOM HAIIPIMYIO B
CyZ ellle 10 Ha4asIa apOUTPaskHOTO pa3bupaTeIbCcTBa
(ct. 39 3akoHa).

B pycne naHHOM TeHAeHnMK B Mae 2025 1. [IlaH-
XalCKUU MeXAYHapoAHBI KOMMepUYecKul cyz
(SHICC) BBIHEC TOCTAaHOBJIEHUE B OAAEPKKY 3a-
Ipoca O IPUHATUY 00eCIIeYUTENbHBIX Mep, OAaH-

Horo [[TaHXallCKUM MeXX/yHapOAHBIM apOUTPaKHBIM
yupexzaenviem (SHIAC)®. JlaHHblii ciiydaii cTa mep-
BBIM, KOT/Ia KUTAWCKHI Cy7] OKa3aJl cofeicTBre apou-
TPaXy B cOOpe Z0Ka3aTeIbCTB, IPUHSAB IIOCTAHOBIIE-
HUE O IPOBeZIeHNH HeOOXOANMOTO paccyieZ0BaHus;

3) ocy1ecTBIeHe KOHTPOJIA 32 apOUTPAXKHBIMU
yupexAeHnaMu Kurtaa co cTopoHb! kKuTalickoil ap-
OUTPaXHOU accoryalny, IpeJCcTaBIAoIei cob0it
001leCTBEHHYIO OPraHU3aluIo, JeMCTBYIONIYIO B
Ka4yecTBe I0PUANYECKOTO JTUIA, 00 BEANHSAIOIETO
apOUTpa’KHbIE YUPEXIEHNS;

4) BO3MOXXHOCTb ITPOBE/IEHNS IIOBTOPHOT'O apOu-
TPa)XHOT'O Pa30MpaTeIbCTBA 110 PEIIEHUIO HAPOAHOTO
cyaa KHP (aumr. remission'®), paccmaTpuBaroIiero
3asAByieHre 00 OTMeHe BBIHECEHHOT'0 apOuTpakeM
pelleHus BBUAY TOTO, UTO: a) pellleHre OCHOBAHO Ha
dbanbcuduIpoBaHHBIX ZI0KA3aTeNbCTBAX; 6) ApyTas
CTOpOHA CIIopa CKpbLIa 0Ka3aTeIbCTBa, YTO IIpUBe-
JIO K BBIHECEHUIO HecClpaBeAIuBoro pemteHus (cT. 21
PasbsicHeHus BepxoBHOro HapozaHoro cyza KHP'
(BHC KHP)). B Takom city4dae cyz IpUOCTaHABIUBAET
IIpollelypy OTMEHBI PellleHU U HallpaBJAaeT Aelo Ha
ITOBTOPHOE PacCMOTPEHHE B apOUTpax;

5) oTHomeHue k apbuTtpaxy ad hoc: B ominune
ot Tunosoro 3akoHa, 3akoH KHP ycranaBiuBaeTt
o6muii 3anper apbutpaxka ad hoc'?. Tak, cornacHo
PaszpacHenuto BHC KHP «O HekOoTOpBIX BOoIpocax
npuMeHeHus 3akona KHP “O6 ap6utpaxe”»', «ap-
OUTpaKHOE CoIvIallleHHe, B KOTOPOM OTCYTCTBYET
yKa3aHue Ha apOUTPaKHOE YIpeXKAeHUe, IBIAETCA
HeZle¥ICTBUTEIbHBIM».

Takoe oTHolIeHMe K apouTpaxy ad hoc B ctpane
chopMupoOBasoCh Mo BAUAHUEM aJMHUHUCTPATUB-
HOT'0 MBILIUIEHUS, CBOMCTBEHHOTO 31I0Xe IIJIaHOBOM
9KOHOMUKH, KOTZIa 3aKOHO/IaTeIN He BEePWIU B CIIO-
COOHOCTD YIaCTHHKOB PHIHKA K CAMOPETYINPOBAHUIO
Y TTOJIaTaJIH, YTO «apOUTPaXK OKEH OBITh MOAKPEI-
JIeH Ha/Ie)KHOW CHCTEMOU PBIHOYHOTO 0beciedeH s,

¢ [anunesund A. C., Kyuma T. [1. MexayHapoaHbiii KoMMepyecknin apbutpax B Kutae // MpoMbilineHHO-TOprosoe npaso.
2008. N2 1. C. 77.

7 International Arbitration 2025 Comparisons. China // URL: https://practiceguides.chambers.com/practice-guides/compa
rison/912/16863-16850-16874/26567-26572-26575-26580-26586-26593-26597-26602-26606-26608-26612-26616-26620-
26573-26574-26576-26577-26578-26568-26570 (gata obpawerua: 05.03.2026).

8 China’s New Arbitration Law 2025: Overview of Key Changes // URL: https://www.acerislaw.com/chinas-new-arbitration-
law-2025-overview-of-key-changes/ (naTa obpauwerus: 05.03.2026).

? China’s Shanghai Court Issues First Investigation Order to Support International Arbitration // URL: https://www.
chinajusticeobserver.com/a/chinas-shanghai-court-issues-first-investigation-order-to-support-international-arbitration
(naTa obpauerma: 05.03.2026).

0 Pycakosa E. W., 3asiues B. B. CpaBHUTeNbHO-NpaBoBOe UcCiefoBaHue pemuccuu B apbutpasxe // Legal Concept. 2021.
N 4. C. 48.

" Interpretation of the Supreme People’s Court concerning Some Issues on the Application of the Arbitration Law of the
People’s Republic of China // URL: https://cicc.court.gov.cn/html/1/219/199/201/672.html (gaTa o6pauierns: 04.03.2026).

2 Aub Y. Monutnyeckas u npasoBas ocHoBbl apbuTpaxa ad hoc B Kutae // Opuanueckas Hayka. 2022. N 5. C. 162.

'3 PasbscHeHune BepxoBHoro HapogHoro cyna KHP «O HekoTopbix Bonpocax npuMeHenus 3akoHa KHP “06 apbutpaxe”» //
URL: https://chinalawinfo.ru/other/interpretation_law_arbitration (aata o6pauweHuns: 05.03.2026).
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MexXnyHapoaHbIi KaMMepueckuit
apbutpax B Kutae

koTopoit KHP B TOT MOMeHT He o6nazan»'*. B aToi
CBSI3U NPeANOYTEHNE OBLIO OTAAHO UHCTUTYILINO-
HaJbHOMY apOUTpa’Ky, CHOCOOHOMY rapaHTHPOBATh
6ecrpuCTPacTHOCTD pa3pelleHus cropa ¥ 3bexaTh
PHCKa BbIX0Z]a apOUTPaXKHOTO pa3buparenbcTBa
M3-TI07] KOHTPOJIA ",

HecMOTpsI Ha TO YTO B YKa3aHHBIN ITIepUoJ apou-
Tpaxx ad hoc 6bUI 3ampelieH 3aKOHOAATETBCTBOM,
y4eHble U TPaKTHUKU TOBOPWIN O HEOOXOAUMOCTHU
paspemuts apburpasx ad hoc™®.

I[lepBBIi Iar B JaHHOM HallpaBJIeHUU ObLI ce-
aaH BHC KHP B ¢Bsi3u ¢ co3zaHueM NUJIOTHBIX 30H
cBobogHoii Toproeiau (3CT) B cTpane. Tak, B Pa3b-
sicHeHUH «O TIpeZjoCcTaBIeHN! CyZeOHBIX TapaHTHN
/LIS CO3/IaHWs TIOTHBIX 30H CBOGOAHON TOPrOBIN»'’
BHC KHP pa3peurii nepeziaBath CIIOpbl MEKAY CyOb-
€KTaMU, 3aPerMCTPUPOBAaHHBIMY B TAKUX 30HAX, B
apbutpaxx ad hoc. Heob6xoqUMbIM yCIOBUEM IS
3TOTrO ABJISIETCSA COIVIaCOBAaHUE CTOPOHAMU CIlopa
MecTa IpoBe/leHNs pa3bupaTenbCTBa, apOUTPOB U
NIPUMEHUMOTO apOUTPA’KHOTO pernaMeHTa’®. AHa-
JIOTUYHAsA TIO3ULIKA OTPaXKeHa B pa3bscHeHUAx BHC
KHP «O fanbHelileM IpeioCcTaBlIeHUY HAPOAHBIMHU
cynamu KHP cyze6GHBIX yCIyT B pAMKaX CTPOUTENb-
crBa “Tlosca u myTu”»" u «O ganbHelieM npego-
CTaBJIeHUH HapoAHBIMHU cyzamu KHP cyze6HBIX yeryT
Y TapaHTH [JIs1 CTPOUTEIBbCTBA HOBOTO paiioHa JINH-
raH MUJIOTHOM 30HBI CBOOOAHOM TOproBiau Kurtas
(IlTamxait)»>.

ITepBrIM pertameHTOM apburpaxa ad hoc, mpu-
HATBIM Ha OCHOBaHWY YKa3aHHbIX JOKYMEHTOB, CTaJl
PernamenT st 3CT XoHuuHb'. C TeX MOp MpaKTH-
Ka mpoBezieHusa apoutpaxa ad hoc B Takux 30Hax

NpoZoJDKaeT paclimpATbed. Tak, B 2023 r. AamMu-
HUCTpaTUBHBIM KoMuTeTOM 3CT CAM3HB (IIpOBUH-
1y OyuzsaHp) 6bUI0 onmy6MKoBaHO [IpakTHdecKoe
PYKOBO/ICTBO TI0 TIPOBeZieHUt0 apbuTpaxa ad hoc B
COOTBETCTBYIOIIEN CBOGOAHOM 30He™. Ocob0oe BHU-
MaHVe B yKa3aHHOM PyKOBOZCTBe yZejleHO UHU-
LUHUPOBAHUIO apOUTPaAKHOTO pa3bupaTenbcTBa
o PernamenTy ad hoc Kuratickoii acconmanuu
MOPCKOTro IpaBa, GOpMHUPOBAHUIO COCTaBa apou-
Tpaka, OTBOAY apOUTPOB U MHBIM IPOIEAYPHBIM
BOIIpOCaM.

B pyciie ykazaHHoU TeHZeHUMU B 2024 1. Xaii-
HaHbCKOM apOUTpakKHOU accoruanuei 6bIT ITpU-
HAT PermamenT gy ap6utpaxa ad hoc®, koTopsiit
IIPUMEHAETCA: a) K CIopaM MeK/y IpeJIpUATHUIMH,
3aperucTpUPOBAaHHBIMY B YKa3aHHOM IIOPTY, C OZHOU
CTOPOHBI, U IIPEAIPUATUAMU U3 HTHOCTPAHHBIX TOCY-
ZapcTs, ['oHKOHTa, TaliBaHa win Makao, ¢ pyroi
CTOPOHBI; a TaK)Xe 0) B ciIydae, KOTZAA IpeAIpUATHA
13 MHOCTPAHHBIX rocyzapcTs, 'oHKoHTa, Makao
wiu TaiiBaHs JOCTUIJIM comialnieHus: o6 apburpa-
e ad hoc B ykazanHOoM nopTty. CoriacHO JaHHOMY
PeryiaMeHTy, IPU COCTaBJIEHUU apOUTPaKHOTO CO-
IJIAIIeHUs CTOPOHBI MOTYT BhIOPATh A3BIK U MECTO
MIpoBeZieHNs apouTpaxa. [Ipu OTCyTCTBUM TaKOTO
yKa3aHuA pa3bupaTenbCcTBO OyJeT MPOBOAUTHCS
Ha KUTAWCKOM SI3bIKE Ha TEPPUTOPUU CBOOOJHOTO
nopTa XaifHaHb. ApOUTpaKHbIe PACXOZbI 3aBUCAT
OT apOUTPOB U MOTYT OBITh CKOPPEKTHPOBAHHI Ha-
3HAYAIOIVM OPTaHOM, IIPX 3TOM OHH JOJKHEI OBITH
Pas3yMHBIMHU, C y9eTOM CYMMEI CIIOPa, €0 CJIOXKHOCTH,
BpeMeHH, 3aTpaueHHOT0 apOUTpaMu, U MHBIX CyIIe-
CTBEHHBIX OGCTOATENLCTB fena’?.

“ [y Tao, Yxao YaHbTuH. Apbutpax ad hoc B Kutae: agonoums, npaBosbie AWSeMMbI U NepcrnekTuBbl pa3suTus // Bect-
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Crnenyromyii mar B IpU3HAaHUU BO3MOXXHOCTU
npoBezieHus apburpaka ad hoc B Kurtae 6vL1 cze-
san B 2025 T. ¢ BHeceHUeM U3MeHeHni B 3akoH «O6
apbuTtpaxe». Tak, cTaThsa 82 3aKoHa 3aKpenuia
BO3MOXKHOCTh paccMoTpeHus B apburpaxe ad hoc
TpaHCIPaHUYHBIX MOPCKUX CIIOPOB U TPaHCTpaHN4-
HBIX CIIOPOB, B KOTOPBIX Y4aCTBYIOT IIPeAIIpUATUA,
pacnonoxeHHsele B 3CT. Cinenyet, ofHaKO, OTMETUTD
CoxpaHeHHe roCyZapCTBEHHOT'0 KOHTPOJIA 3a TAKUM
apb6uTpaXkeM, YTO IPOSIBIAETCSA B yCTAHOBJIEHNUH 0051-
3aHHOCTH cocTaBa apbourpaxa ad hoc B TeueHue Tpex
pabouux JHel ¢ MOMEeHTa CBOero GopMHUPOBaHUA
YBEZIOMUTD apOUTPaKHYIO aCCOLMAIIUIO O HAanMe-
HOBaHUU CTOPOH CIIOpa, MECTe NMPOBeAeHUA apou-
Tpaxka, ero cocTaBe ¥ IpUMEHNMOM apOUTPAKHOM
pertamenTe. TakuM 06pa3oM, HECMOTPSI Ha BHECEH-
Hble U3MeHeHUs, 6OIbIIas 9acTh CIIOPOB MO-TIPEX-
HeMy MOXeT pacCMaTpUBaThCA UCKIIOYUTENbHO B
WHCTUTYIMOHAJIBHOM apOuTpake.

Hapsazy ¢ aTum Haubosiee 3HaYNMBIMU U3MeEHe-
HUsAMU 3akoHa 2025 T. cTanu™:

1) coxpaHeHHe KOHIENIINY OTJeIUMOCTH (seve-
rability) ap6uTpa)kHOro coryameHus, B COOTBET-
CTBUHU C KOTOPOM ero JefiCTBUTENbHOCTb U UCIIOJ-
HHMOCTb He 3aBUCAT OT AeHCTBUTEIbHOCTH OCHOB-
HOT'0 /IOTOBOPA, B TEKCTEe KOTOPOT'O OHO COZEPIKUTCA.
KoHkpeTusupys ykasaHHOeE I10JI0KeHue, cTaTbd 30
3akona KHP ykaswIBaeT, 4TO «1000# CIIOp OTHOCH-
TeJbHO HaJIWU4WA, U3MeHeHU, AeliCTBUTEeNbHOCTH,
pacTop;KeHUs OCHOBHOTO ZIOTOBOPA He OKa3bIBaeT
BJIMAHUA Ha AeVCTBUTEIbHOCTb U UCIIOJHUMOCTD
apOUTPaKHOTO COTVIAIIeHU»;

2) yacTU4YHOe BHeJpeHHe IpUHIUIA «KOMIIe-
TeHIIUU-KoMIleTeHIIMM» (kompetenz-kompetenz),
MIpeAIIoIararlilero MpeAocTaBIeHHe COCTaBy apou-
Tpaka ¥ apOUTPaKHBIM YUpEXKJeHUAM IIPaBa BEIHO-
CHUTb pellleHNe O AeHCTBUTENIbHOCTH apOUTPAKHOTO
comIallleHuA U IPU3HAaHUHU CBOeY KOMIIeTeHITNHU 10
paspelleHuIo criopa. BmecTe ¢ TeM CTOPOHBI CTIOPOB
COXPaHWWIH ITPABO OOPATUTHCA C COOTBETCTBYIOLTIM
X0ZaTalCTBOM B rocyZlapCTBeHHBIH cyA. [Ipy aToM B
cJlydae TapauleIbHOrO oOpalleHusa C TAKUM X0Za-
TalCTBOM B apOUTPaX U B TOCYZAapCTBEHHBIH Cy/, pe-
meHue OyzeT MPUHUMAThCS CyZoM. COOTBETCTBEHHO,
HEeCMOTps Ha IIOJI0KeHUA 3akoHa 2025 r., BoIIpoc
0 KOMITIeTEeHI[UH TIO-TIPeKHEMY MOXKeT OBITH BBIBe-
ZleH U3-TI07, KOHTPOJISI apOUTPAXKHOTO YIPEXKAEHNUA,
4TO, KaK CIIpaBe/InBO oTMedaeT AHb YK, co3maer
TIpe/IIOCBUIKH /11 BMelllaTelbCTBa FOCyAapCTBEHHBIX

CYZIOB B apOUTpaXkHOEe pa3bupaTeIbCTBO U MOXKET
0IOPBATh €r0 HE3aBUCUMOCTD’;

3) 3akpervieHre MMOHATHSA «MECTO apOuTpaka»,
KOTOpO€ MOXKET OT/IMYAThCSA OT MeCTa IIPOBeeHUA
cinymanud. CornacHo cT. 81 3akoHa 2025 1., «CTO-
POHBI MOT'YT B INCbMEHHOH $popMe JOTOBOPUTHCS O
MecTe apbuTpaxka, KOTOpoe OyZeT CIy>KUTb OCHOBOH
JUIA OlpeZiesieHUs IPYMEHKMOT'o IIpaBa | olpeziee-
HUSA CyZIOB, KOTOPbIe OYZyT OCYIIeCTBIATh QYHKIIUN
COZIeMCTBUSA U KOHTPOJISI B OTHOIIEHUH apOUTpax-
HOT0 pa3buparenbcTBa». [Ipy OTCYyTCTBUM TaKOH
ZIOTOBOPEHHOCTH OHO OyZIeT ONpeJeIAThCS B COOT-
BETCTBUU C TPUMEHUMBIM apOUTPAKHBIM peTiaMeH-
TOM, a IIPY OTCYTCTBUU TAKOT'0 YKAa3aHUA B peryiaMeH-
Te — COCTAaBOM apOUTpaka NCXOAA U3 cOOOparkeHN
ymo6erBa®’. TakuM 06pasoMm, laHHAsA CTaThsa 3aKOHA
ObLTa IpUBEZieHa B COOTBETCTBHE €O CT. 20 TumoBoro
3akoHa FOHCUTPAJI;

4) 3aKkpeIruieHHe BO3MOXXHOCTH IlepeiaBaTh Ha
paspeleHue apoUTpaka MHBECTUIIMOHHBIE U CIIOP-
THUBHBIE CITOPHI. HecMOTps Ha TO YTO yKa3aHHOe II0-
JIoXKeHUe sABsgeTcs HoBe/vtor 3akoHa KHP, Begyiee
WHCTUTYLHOHAJbHOE apOUTpakHOE yUpexJeHe
crpansl — CIETAC — npunsio [IpaBuia ap6uTpa-
’Ka CIIOPOB U3 MHBECTUIIMOHHBIX JOTOBOPOB ellle B
2017 r.%%;

5) 3akoHOZATeNbHOE 3aKpellJIeHUe BO3MOXKHO-
CTH NIPOBeZIeHNs apOUTPaKHOTO pa3bupaTenbCcTBa
C UCII0JIb30BaHNeM IUQPPOBLIX TEXHOJIOTUH (KpoMe
cJly4daeB, KOT/ZIa CTOPOHBI CIIOpa IPSIMO UCKIIOUMIN
TaKy!0 BO3MOXXHOCTb). DTO O3Ha4YaeT, YTO OHIANH-
CIIyIIaHWA, [T0Aa4a JOKYMEHTOB B 2JIeKTPOHHOH (op-
Me Y MHble OHJIaWH-TIPOIielyphl IPUPaBHUBAIOTCA K
ux odaliH-aHaIoraM;

6) 3akpeIieHHe CyIIeCTBYIOIIe Ha MpaKTUKe
ITO3UIMH, COTIIAaCHO KOTOPOH CTOPOHA, JKeIaloias
OCIIOPUTH apOUTPAKHOE COIVIAlIEHNE, IODKHA CAe-
JIaThb 3TO ZI0 TIEPBOTo 3acejaHus 1o Jeiy. [Ipu oTcyT-
CTBUU TaKWX BO3paXeHUH CTOPOHA OyZeT CYNTaTh-
s OTKa3aBILIEH s OT CBOETO IIpaBa Ha Bo3pakeHUe
(aHaAMIOTrMYHOE MOJIOKEHUE COZEPKUTCS B 3aKOHO-
narenbcTBe PO u paga apyrux crpas). Kak ormeuaior
SKCIepThl, UIMEHHO JaHHasA HOBeJUIa ABJIIETCA OfHOU
13 HauboJsiee 0XKUJAEMBIX, TOCKOJIBKY OHA O3BOJIUT
COKpPAaTUTh YHCJIO MO3HUX TAKTUYECKHX BO3paxKe-
HWH, HaTIPaBJIEHHBIX HA TIOAPHIB BO3MOXKHOCTHU TIPU-
HY/ZUTETHLHOTO UCTIOJIHEHNSA PEellleH it apbuTpaka®;

7) ycTaHoBIeHHe 063aHHOCTH apOUTPOB CO06-
IIaTh O JIOOBIX 0OCTOATENBCTBAX, KOTOPBIE MOTYT

25 Bcero ykasaHHbli 3aKoH BHOCUT U3MeHeHusa B 99 cTaTeit v fonosiHgeT ero 19 HOBbIMU CTaTbAMMU.

% Hup Y. TeHOEHUMU Pa3BUTUS MEXIYHAPOAHOro KoMMepyeckoro apbuTpaxa B Poccuiickoin Pepepaumnn n Kutainckon
HapopHoi Pecny6nuke (cpaBHWTENbHO-NPaBoBoe UccefoBaHMe) : uC. ... KaHa, opua. Hayk. M., 2026. C. 85.

77 China’s New Arbitration Law 2025: Overview of Key Changes // URL: https://www.acerislaw.com/chinas-new-arbitration-
law-2025-overview-of-key-changes/ (naTa obpauwerus: 04.03.2026).

% A New Era for Chinese Arbitration: the 2025 PRC Arbitration Law // URL: https://www.charlesrussellspeechlys.com/
en/insights/expert-insights/dispute-resolution/2025/a-new-era-for-chinese-arbitration-the-2025-prc-arbitration-law/

(naTa obpaueruna: 02.03.2026).

22 A New Era for Chinese Arbitration: the 2025 PRC Arbitration Law.
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MexXnyHapoaHbIi KaMMepueckuit
apbutpax B Kutae

BBI3BaTh 0OOCHOBaHHBIE COMHEHUS B UX Oecripu-
CTPaCTHOCTHU U HE3aBUCHUMOCTHU, 9YTO COOTBETCTBYET
TIOJIO’KEeHUAM CT. 12 Tunosoro 3akoHa U PykoBozs-
muM npuHIunam IBA oTHocUTeTbHO KOHPIUKTA
WHTEPEeCOB B MEXK/YHApOoAHOM apbutpaxe 2024 r.
YkazaHHas 0643aHHOCTB 110 PACKPBITHIO COOTBET-
CTByIOIIel nHGOpMAaIMY JOTIOTHAET YeThIpe paHee
npeAycMoTpeHHBIX 3akoHOM KHP ocHoBaHuA A4
OTBOZA apbutpa: a) apouTp ABIAETCSI OFHOU U3 CTO-
POH CITOpa WU ee Ipe/CTaBUTeIeM 160 UHBIM 006-
pa3oM CBfI3aH C OAHOH U3 CTOPOH CIopa; 6) Haymure
y apOuTpa IMYHON 3aMHTEPECOBAHHOCTHU B UCXO7IE
Criopa; B) Hajinyue y apObuTpa MHBIX OTHOUIEHUH C
OZHOI M3 CTOPOH CIlopa WU ee IIpe/iCTaBUTeIeM;
r) BcTpeuya apOuTpa C mpeACcTaBUTENIEM OJHOH 13
CTOPOH CIIopa B YaCTHOM IOpsAZKe WU NToTydeHue
VM TI0ZIapKOB JIN00 3HAKOB BHUMAaHUSA OT TaKOT'O
IIpe/iICTaBUTEIA.

B cooTBeTcTBUY cO cT. 50 3akona KHP «06 apbu-
Tpake», IPUHATHE apOUTPOM Ha3HAUYEHUs IIPU HaJIU-
YU OHOT'O U3 ITIepeYMCIeHHBIX BhIIIe OCHOBAaHUHN
[JI1 OTBOZA BIedeT HacTyIUIeHue I Hero JUYHOU
OTBETCTBEHHOCTHU BIUIOTh IO UCKJIIOUEHUA 13 CIIHICKa
apOUTPOB COOTBETCTBYIOLIETO apOUTPAYKHOTO YUPEK-
nenvs1. Harpumep, coracHo Permamenty CIETAC,
JaHHOE apOUTPaKHOE YUpeKIeHe MOXKET HallpaB-
JIATh apOXTpaM NpeAynpexAeHNs, CHIDKATh pa3Mep
BBIIIAYMBAEMOI'0 UM BO3HArpaXkAeH!s U IPUMEHATh
VHBIE IUCIUIUIMHAPHBIE MEPHI B OTHOLIEHUH apOu-
TPOB, KOTOPHIE 3aTATUBAIOT Pa30UPaATENHCTBO WIN
He coo0IIaroT 0 KOHQINKTE UHTEPECOB;

8) sakperieHue B 3akoHe KHP Bo3aMoKHOCTH Ha-
3HavyaTh B KauecTBe apOHUTPOB He TOJIBKO IOPUCTOB,
HO Y MHBIX JIUI] C BEICOKUM IIPOJEeCCHOHAIBHBIM CTa-
TycoM, paboTaromux B chepe SKOHOMUKH, TOPTOBJIH,
MopeIlIaBaHuA, HayKu U TeXHUKU (CT. 22 3akoHa),
kak u3 Kuras, Tak ¥ U3 MHOCTPaHHBIX TOCYAapCTB;

9) cokpaleHre CpOKOB A MoAa4uu XoAaTalcTBa
06 OTMeHe BHIHECEHHOT'0 apOUTpa’keM pelleHUs 10
Tpex MecAleB (BMeCTO IIeCTH) C MOMEHTa ero IOoJIy-
YeHMU, YTO COOTBETCTBYeT MOJIOXKEHUAM II. 3 CT. 34
TunoBoro 3akoHa 1 obecrieynBaeT OKOHYATeTbHOCTb
peleHus, TOOYXK/1asi CTOPOHY, Y KOTOPOU €CTh 3aKOH-
HbIe OCHOBaHUA /JIf ero ocllapyBaHusd, Ae¥ICTBOBaTh
OBICTpEE;

10) npezocTaBieHe MTHOCTPAHHBIM apOUTpaK-
HBIM YYPeXAeHUAM BO3MOXXHOCTH OTKPBIBAaTh CBOU
[Ipe/ICTaBUTENbCTBA M BECTU AeATEIbHOCTD 110 aIMU-
HUCTpUPOBaHMIO criopoB B 3CT, XallHaHbCKOM CBO-
GOZHOM TIOPTY U IPYTHX palioHax, 0106peHHbIX [ocy-
JapcTBeHHBIM coBeToM Kutasd. CooTBeTCTByIOIIE
npezcTaBUTeNbCTBA B [llaHXae NMEIOT, HaIpUMep,
MexayHapoAHBIN apOUTpaKHbIH cy MexxayHapos-
Hot Toprosoii nanate! (Cyz ICC) u CuHranypckui
MeXyHapOAHbIi apbUTpaxkHbiii eHTp (SIAC)™.

Baxnyto posb B perynnpoBanuu MKA Ha Teppu-
TOopuu MaTepukoBoro Kurasa urpaet taxxe I'pax-
JAHCKUH npoljeccyanbHbIN kogeke KHP, ycranasau-
BAIOIINIT 0COOEHHOCTH IPUHATUSA 00€CIIeYNTETbHBIX
Mep B IOJAEPKKy apouTpaka, IpU3HaHUsA U IpU-
Be/IeHU: B UCIIOJTHEHNE HHOCTPAHHBIX apOUTpax-
HBIX PEIeHNH, a TAKKe X OTMEHBI 2, CIe[yeT TakxKe
OTMETUTh, yTo KuTaii ABnAeTca yyacTHUKOM Hrlo-
VopKcKoii KOHBEHIUM O IPU3HAHUH U TIPUBEICHUH B
WICIIOJTHEHVE MTHOCTPAHHBIX apOUTPAKHBIX PelIeHuH
1958 r., mpuMeHeHre KOTOPOM OCYIIeCTBIAETCH C
ydeToM nosoxkeHuii Pazpacaenua BHC KHP «O mpu-
coeguHenun KHP k HbIo-IZopKCKoﬁ KOHBEHIIUU O
[IpU3HAHUU U IPUBEEHUU B UCIIOJIHEHNEe NHOCTPaH-
HBIX apOUTpaXHBIX perieHuit 1958 r.», cozepxa-
1Iero «pyKOBOAAIIMEe Havyala», IpefHa3HauYeHHbIe
ZJ1 HapoZHBIX cyz0B KHP, ipu pelieHnY BOIIPOCOB,
CBA3aHHBIX C IpU3HaHUEM U UCIOJHEHNEM pellle-
HUit Ha TeppuTopuu Kutas™. [Ipu 9TOM pasrpaHu-
YeHHe BHYTPEHHUX U MHOCTPAHHBIX apOUTPAKHBIX
pelleHul TPOBOAUTCA Ha OCHOBE MeCTa NPOBeZeHUA
apburpaxa’*.

Kaxk u B spyrux crpanax bPMKC, B Kutae BbiHe-
CEeHHbIe apOUTpakeM pelleHUs CYUTAIOTCA OKOHYA-
TEJIbHBIMU ¥ 00513aTeTbHBIMU JIJIS1 ICIIOJTHEHUS U TI0
o06111eMy ITpaBWJTy HE MOTYT OBITh IIEPECMOTPEHEI TT0
cyuecTBy. [lepe/ Mx UCTIOMTHEHEM UHOCTPaHHBIE
apOoUTpakHbIE PelleHUs JO/DKHBI ObITh TPU3HAHBI
KUTAUCKUMHU CyZlaMU, KOTOpble pacCMaTPUBAIOT
COOTBETCTBYIOIIME XOZaTalicTBa Ha OCHOBE MeXAY-
HapOZAHBIX OTOBOPOB JIMO0 Ha OCHOBE MPUHIIMIA
B3aMMHOCTH.

CornacHo I'TIK KHP k yuciay ocHOBaHUU A
OTKa3a B IPU3HAHUU U IIPUBeJEeHUU B UCIIOTHEHNE
MHOCTPAHHBIX apOUTPAXKHBIX PeLIeHUH OTHOCATC:

% China International Economic and Trade Arbitration Commission (CIETAC) Arbitration Rules (Revised and Adopted by
the China Council for the Promotion of International Trade / China Chamber of International Commerce on September
2,2023. Effective as of January 1, 2024) // URL: https://www.cietac.org/en/articles/32216 (naTa obpawerus: 04.03.2026).

31 SIAC opens Shanghai office // URL: https://uk.practicallaw.thomsonreuters.com/8-622-3241%transitiontype=default&
contextdata=(sc.default)&firstpage=true (nata o6paweHrns: 04.03.2026).

%2 Pjsacane G., Murphy L., Zhang C. Arbitration in China. Rules & Perspectives. China Law, Tax and Accounting. Springer

Singapore, 2016. P. 21.

3 Pycakosa E. [1. MexpayHapoaHblii KoMMepyeckuin apbutpax B Kutae // BectHuk PYOH. Cepus : lOpuanyeckune Hayku.

2012. N2 4. C. 161.

3 [lo HepaBHero BpeMeHU KUTaickune CyfAbl ONPefensisiv HaLMOHaNbHOCTb apBUTPAXKHOTO PELLIEHNS, UCXOAS U3 IOPUCANKLMUN
apbuTpaxkHoro yupexaeHus, BblHecllero Takoe peweHune. Hanpumep, apbutpaxHoe pewenune Cyna ICC, BbiHeceHHOe
B Kutae, bynet cuntaTtbcs GpaHLy3CKUM, a ero NpM3HaHne 1 NpuBefeHNe B UCMOJTHEHWE [OMKHbI OCYLLeCTBAATLCS B

cooTeeTcTBUM ¢ Hblo-MopKckoit koHBeHUmel 1958 r.
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KomMepueckuit apbutpax
Commercial Arbitration

a) OTCYTCTBUE apOUTPAKHOTO COIVIAIIEHHS YJTH HECO-
6mozieHVe TpeboBaHUH K ero popme; 6) BBIXOZ apOu-
TPOB 32 Ipe/iesibl apOUTPAKHOTO COIVIANIeHUS WIN
OTCYTCTBUE Yy apOUTPAKHOTO YIPEXJEHUA KOMIIe-
TEHI[UH 10 PACCMOTPEHUIO CIIOpa; B) HECOOTBETCTBHUE
cocTaBa apObUTpaka WM MPOIeAypPhl pa3peueHus
Criopa MpUMeHHMOMY 3aKOHY; I') panbcuprkanusa
Zl0Ka3aTeNbCTB, Ha KOTOPBIX OCHOBAHO COOTBET-
CTBYyIOIIlee pellleHue; /1) COKPBITHE APYTOH CTOPO-
HOU cIiopa JioKa3aTeabCTB, KOTOPbIe MOTYT ITOBJIN-
ATb Ha BEIHECEHNe pelleHUA; €) B3ATOYHNYECTBO,
KODPPYIIIVSA, TIPEAB3ATOCTb apOUTPa WX BEIHECEHVE
UM HellpaBOMEPHOI'0 pellleHNs; K) IIPOTUBOpedne
my6smaHOMy nopszky. [Ipu atom BHC KHP npuzep-
JKMBaeTcsAd KOHCepBaTUBHOTO ITOAX0Za K oIlpe/ere-
HUIO TIOHATUA ITyOJINIHOTO MOPAAKA, KOHCTAaTUPYA
€ro HapyllleHNe TOJIbKO B MCKIIOUNTENbHBIX CIydanax
(HampuMep, Korza pelieHre IpoTUBOPeYnuT PpyH-
JaMeHTaJIbHBIM IIPUHIIUIIAM KUTaNWCKOI'0 3aKOHO-
JlaTeNbCTBa, IOAPhIBAET HAllMOHAIbHBIN CyBepeHH-
TET VI CTaBUT MOZ yIpo3y 00lIecTBEHHYTO be30mac-
HOCTb WIH HPaBCTBEHHOCTD). Tak, cornmacHo OTueTy
0 cyZIe6GHOM PacCMOTPEHUH apOUTPAKHBIX PEIIEHUH
10 KOMMepYecKuM ziesiam 3a 2023 1., oy OITMKOBaH-
HoMmy BHC KHP B 2024 1., B 2023 1. kuTalickue CyZbl
OTKJIOHWIM JIMIIb TPU X0oZaTalicTBa O IPU3HAHUU
Y IPUBEZIEHUH B UCIIOTHEHVE NHOCTPAHHBIX apOu-
TPA)KHBIX PEIIEHUI .

Ba)kHO Tax)Xe yUUTBIBaTh, YTO B COOTBETCTBUU C
[Monoxxernrem BHC KHP «O6 yBeZloMIIEHUY U TIPO-
BEpKe pelleHni apbuTpaxka cyjaMu», IPUHATHIM
B 2017 r., mpu HaJIUYUY OCHOBAHUY /I OTKa3a B
TIPU3HAHUU U UCITOJTHEHUY BBIHECEHHOT'O apOUTpa-
)XeM pellleHUA (kak BHYTpEHHero, Tak U UHOCTPaH-
HOT0)>® HAPOAHBIN Cy/l TPOMEXYTOYHOW WHCTAHIMN
yBeZOMJISIET 06 3TOM BHILIECTOSIIUH CyZ, KOTOPBIi, B

CBOIO o4yepeb, HanpasiAeT yBegoMaeHrne BHC KHP.
TakuM 06pa3oM, B KOHEYHOM UTOTe UMEHHO Bep-
xoBHBIU cyz KHP pemraeT Bompoc 0 BO3MOXXHOCTH
OTKa3a B IIPUHYAUTETbHOM UCIIOJHEHUY apOUTpask-
HOT'0 pelleHus.

Ap6uTpa’kHOE 3aKOHOAATENbCTBO [OHKOHTa®’
u Maxkao, B oT/In4He OT 3aKOHOZaTe/JbCTBa MaTe-
pukoBoro Kurasa, ocHoBaHo Ha TUTIOBOM 3aKOHE
IOHCUTPAJT*®. TIpu 5TOM BakKHOM 0COGEHHOCTHIO
Makao fABjAeTcd OTCYTCTBUE Ha ero TepPUTOPUH
WHCTUTYLIMOHAIBHOTO apOUTPAKHOTO YUPEXKAEHU,
paccMmaTpuBalolero TpaHCrpaHUYHbIE KOMMepUe-
ckue criops”. Kak cieacTBre, OCHOBHBIM BH/OM
MKA, npumeHseMbIM Ha JaHHOM TeppUTOPUHU, ABJIA-
etcst apbuTtpax ad hoc.

[TpusHaHue U IpUBeZieHNe B UCIIOJHEHNE pellle-
HUU, BBIHECEHHBIX Ha TEPPUTOPUN MaTEePUKOBOTO
Kwutaa u 'onkoHra, B Makao ocyuiecTBiageTca Ha
OCHOBe COIVIallleHU} 0 B3aUMHOM HCIIOJTHEHUU ap-
OUTPaKHBIX pelleHn MeXxay Makao U MaTepUKO-
BeIM KuTaewm, a Takke Mesxay Tonkonrom u Makao™
COOTBETCTBEeHHO. KpoMe Toro, HaunHada ¢ 2005 r.
Makao aBsiercss yayacTHUKOM Hbio-IopKCKoii KOH-
BeHIIUHU 1985 T., YTO MO3BOJISAET UCIIOMHATh Ha 3TOU
TEPPUTOPUM pellleHs, BbIHeCeHHbIe B THOCTPAHHBIX
rocyzapcTBax’.

AHaIOTMYHBIM 06pa30M UCIIOTHEHNEe B [OHKOHTe
peleHuni apObuTpaka, BBIHECEHHBIX HAa TEPPUTOPUH
MaTepukoBoro Kuras, ocymiecTBiAeTca Ha OCHOBE
CoranieHys 0 B3aMHOM HCIIOJIHEHUH apOUTPaXK-
HbIX penteHnit 1999 r.*, a Taxxe JIOMOTHUTETLHOTO
cornamreHus K Hemy 2020 r.*

[ToABOZAA UTOT BBHIIEU3IOXKEHHOMY, OTMETHUM,
YTO B HACTOsIIIee BpeMs HaOII0laeTcsl TeHAEHIINA K
COMMKEHNIO 3aKOHOJAaTENbCTBA MAaTEPUKOBOTO K-
Tad ¢ nojaoxeHuAMHU Turnosoro 3akoHa FOHCUTPAJI

® LiuT Y, Yuan S. X, Li C. W. International Arbitration 2025. Law and Practice. China // URL: https://practiceguides.

chambers.com/practice-guides/comparison/912/16850/26567-26572-26575-26580-26586-26593-26597-26602-26606-

26608-26612-26616-26620 (nata obpauwierus: 04.03.2026).

Pycakosa E. 1. TeHaeHunn pedopMuposaHms apbutpaxHoi npoueaypbl B Kutae // TMpobnembl 5KOHOMUKM 1 10pUANYECKON

npaktuku. 2018. N2 5. C. 304.

Cap. 609 Arbitration Ordinance // URL: https://www.elegislation.gov.hk/hk/cap609 (naTta obpawieHns: 03.03.2026).

% CraTyc TekcToB. Tunosoit 3akoH KOHCUTPAJT o MexayHapoaHoM ToproBoM apbutpaxe (1985 r.) ¢ uaMeHeHuaMu, npu-
HateiMu B 2006 1. // URL: https://uncitral.un.org/ru/texts/arbitration/modellaw/commercial_arbitration/status (nata
obpaweHuns: 03.03.2026).

% 33HY3t0Hb K. MexxayHapoaHbii koMMepyeckmnii apbuTpax 8 Kutae (Matepukossiin Kutait, loHkoHr, Makao v TaiiBaHb) :
aBToped. Auc. ... KaHg. lopua. Hayk. M., 2008. C. 20.

4 Arrangement Concerning Reciprocal Recognition and Enforcement of Arbitral Awards Between the Hong Kong Special

Administrative Region and the Macao Special Administrative Region // URL: https://www.doj.gov.hk/en/mainland_and_

macao/pdf/macaoe.pdf (nata obpauieHna: 03.03.2026).

Macao Arbitration Law // URL: https://www.debevoise.com/insights/publications/2020/04/macau-arbitration-law (gaTa

obpaweHuns: 03.03.2026).

‘2 Arrangement Concerning Mutual Enforcement of Arbitral Awards between the Mainland and the Hong Kong Special
Administrative Region // URL: https://www.doj.gov.hk/en/legal_dispute/pdf/mainlandmutual2e.pdf (naTa obpawieHns:
03.03.2026).

4 Supplemental Arrangement Concerning Mutual Enforcement of Arbitral Awards between the Mainland and the Hong
Kong Special Administrative Region // URL: https://www.doj.gov.hk/en/mainland_and_macao/pdf/supplemental_
arrangementr_e.pdf (gata obpawenna: 03.03.2026).
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3acemkosa 0. @.

MexXnyHapoaHbIi KaMMepueckuit
apbutpax B Kutae

«O MeXZyHapoZHOM TOProBOM apOuTpake». B gacT-
HocTH, 3akoH KHP «O6 ap6utpaxe» (B pes. 2025 1.)
BO MHOT'OM YYUTHIBAET MeKAyHApOJHbIE CTAH/APTHI
passutysa MKA B 9acTy IpU3HaHWA IPUHIUIIA «KOM-
[IeTeHIINH-KOMITeTEHIINV», 3aKPeIUIeHUA KOHIEINN
OTZAEIUMOCTH apOUTPA’KHOTO COIVIAllleHN:, 3aKpell-
JIEHUS TIOHATHUA «MeCTO apOUTpaka» U T.J., ITO I0JIO-
JKUTEJNbHO CKaXKeTCs Ha ITOMYIAPHOCTH KUTANCKIX
apOUTpaKHBIX yUpEXKAeHN! 1 Beibopa Kuras B kaue-
CTBe MecTa apOuTpaxa.

HecMOTps Ha MTOJIOXKUTENBHYIO OLIEHKY BHECEH-
HBIX I3MEHEHU, He BCce MMPO0OJIeMBI, CYIIECTBYIOIINE
B apOUTPaXHOM 3aKOHOZATENbCTBE MAaTEPUKOBOTO
Kuras, 6bUTi MU pa3pelieHbl. DTO CBUZETETbCTBYET
0 HEOOXOIMMOCTH Ja/TbHENIIEro COBEPLIEHCTBOBAHUSA
3aKOHOZATeJIbCTBA B JAHHOM cdepe (B 4aCTHOCTH, 110
TaKUM HaIpaBJIeHNAM, KaK IIpeZjocTaBlIeHre apouTpa-
Ky BO3MO)XHOCTH TPUHUMATh 00eCIIedHTeTbHbIE MePhI
U pacIlIrpeHre KaTeropuii CliopoB, KOTOPbIE MOTYT
nepeziaBaThCs Ha paspelneHre B apourpax ad hoc).
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