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Annomauus. PyHkyUOHUPO8aHUe 00HOBIEHHOIL NPABOBOIL CUCTEeMbL 3AUUMBbL HOBbLX COPMO8
pacmenuti 8 KHP npedcmassisiem ocobblil unmepec, nockoavky Kumaii agasemcs kpyntetiiuum
npou3sooumenem Cenbckoxo3sticmaeHHol npodyKyUU 8 MUPe, MUPOBbLM JILOEPOM NO YPOBHHO 20CY-
dapcmeeHHO1l n000epicKUL CenbCK020 X035licmad. YcnewHo pasgusaromest poccuiicko-kumaiickue
mopz08ble OMHOULEHILSL, NPOEKMbL NPOU3B00CMBEHHOL Koonepayuu 8 cepe cenbckozo xo3siiicmaa.
B Kumae npusHaHa 8axcHOCMb yClUleHUs. pa3pabomku 0XpaHsL COpmos pacmeHull u codeiicmaus
passumuIo Co8pemMeHHOlL CeMeH0800UecKOll NpoMbLULTIeHHOCMU HA 60Jiee 8blCOKOM yposHe. Poccuil-
ckuii nodxod k 0XpaHe cesleKUUOHHbLX docmudiceHUll, 8 cB0t0 ouepeds, npednosidzaem cucmemamu-
3ayuro coomaemcemayoulezo 3akoHodamenscmaa 8 cocmase ['K PO, umo npedcmasisiem unmepec
u 018 kumaiickux napmuepos, KOHMpPAzeHMos, NOCKOAbKY Poccus 3aHuMaem 3HAUUMOe MeCmo 8
MUPOBOM CelbCKOX035LicmBeHHOM Npou3godcmae, s8AsL1Cb 00HUM U3 KPYNHeUUX IKCNopmepos
CenbeKox03sticmaeHHol NpodyKyuuL.
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240 [paBoBas 0xpaHa COPTOB PacTeHMmii kak 06bEKTOB MHTENNEKTYanbHbIX NpaB B Poccun i KuTae

Knroueewste cnosa: copma pacmeHuﬁ, UHmMeJUleKmyaJjibHble npasa, 3aKOHoaameﬂme60, npaeossle

no0x00bl, YC108USL OXPAHOCNOCOOHOCMU

Abstract. China’s experience in implementing an updated legal system for the protection of new plant
varieties is particularly interesting, as China is the largest agricultural producer in the world and a
global leader in terms of government support for agriculture. Russia-China trade relations and agricul-
tural production cooperation projects are currently developing. China has recognized the importance
of strengthening the top-level development of plant variety protection and promoting a higher level of
modern seed industry development. The Russian approach to the protection of breeding achievements,
in turn, involves the systematization of relevant legislation within the framework of the Civil Code
of the Russian Federation and is of interest, including to Chinese partners and contractors, as Russia
holds a significant position in global agricultural production, being one of the largest exporters of

agricultural products.

Keywords: plant varieties, intellectual rights, legislation, legal approaches, conditions for protectability

IIpaBoBas cucTeMa OXpaHbI
HOBBIX COPTOB pacTeHmuii B Kurae

3aKoHO/]aTeIBCTBO B chepe OXpaHbI

HOBBIX COPTOB pacTreHuii B Kurae
3akoHozaTenbHasA cucteMa Kuras B coepe oxpa-

HBI HOBBIX COPTOB PacTeHUY BKIIOYAET TPU YPOBHA:

3aKOHBI, aIMUHUCTPATUBHbIE TIOJIOKEHUS 1 BeIOM-

CTBEHHBIE TTOJI0KEeHU .

3aKOH, KOTOPBIII KOHKPETHO OIpezeiseT HOBYIO
CHCTeMYy COPTOB pacTeHUl, — 3TO 3aKOH O CeMeHax.
O6o03HaveHHbINH 3aKOH, TPUHATHIH 8 utosnsa 2000 T.,
OBLT U3MeEHEH 4YeThipe pa3a: 28 aBrycra 2004 r.,
29 urona 2013 1., 4 HOsA6ps1 2015 1. U 24 Hekabps
2021r.

AZMVHUCTPATUBHBIMU TOJIOXKXEHUAMU, KOTOPHIE
JleTaJbHO OINpezesiloT HOBYIO CUCTEMY OXpPaHBbI
COPTOB pacTeHUH, aBAtoTcA [looxkeHUsA O 3amuTe
HOBBIX COPTOB pacTeHu#. [10710KeH s ObLTY TPUHSATHI
20 mapta 1997 r. 1 usmeHeHbl TpXABL: 31 AHBapsA
2013 1., 29 nrona 2014 1. u 29 anpeina 2025 r. Kpome
TOTO, CYyITeCTBYIOT ITosoXkeHs 06 yIpaBieHuH B che-
pe 6e30MacHOCTH CeTbCKOX03AHCTBEHHBIX TeHeTHYe-
CKY MOAUUITMPOBAHHBIX OPTaHU3MOB. [T010KeHUS
6bUTH IPUHATH 23 Mas 2001 T. ¥ U3MeHEHBI ZIBaYK/THI:
8 siuBaps 2011 1. u 7 okTA6ps 2017 T.

Kurait npucoegunuica k Kouseanuu UPOV
(1978 .) 23 ampesna 1999 r. Tlocie nocieAHUX MIOIPa-
BOK K 3aKOHY 0 ceMeHax U [Too:KeHUAM O 3aliuTe
HOBBIX COPTOB pacTeHUM CUCTEMA TTPUOIU3UINUCH K
TexcTy KoHBeHIInu B pegaknyu 1991 r.

B KuTae HOBBIe copTa pacTeHUl AeidaTcsa Ha iBe
KaTeropuu: CopTa pacTeHui B chepe CeTbCKOro X0-
3qiicTBa U JIECHOT'O X035MCTBa, KOTOPhIE, COOTBET-
CTBEHHO, YIIPABJAIOTCA lelapTaMeHTaMU CeJTbCKOT0
X03HMCTBa U CeNbCKUX PaiioHOB U JIECHOTO X0351CcTBa
u mact6utl. HoBble copTa JIECHBIX PACTEHU PacIpo-
CTpaHAOTCA Ha JIECHBIE ZiepeBbs, 6aMOYK, ipeBeCHbIe
JIO3BL, IpeBecHbIe leKOpaTUBHbIE pacTeHus (BKJIO-
yas [peBECHBIE IIBETHI), GPYKTOBBIE IePEBbS (CyIIe-
HbIE YacTU GPYKTOB) U [PEBECHBIE MaCJIa, HATTUTKU,
TIPUIIPaBHL, IpeBeCHbIE JIeKapCTBEHHbIE MaTepUabl

U pyrue copra pacteHuil. HoBble copTa cexbcKo-
XO3fMCTBEHHBIX PACTEHUH BKJIIOYAIOT 3€PHOBEIE,
XJIOIIOK, MacJjia, KOHOIUTIO, caXxapa, OBOIIU (BKJI0OYasa
JBIHY), Tabak, IIeJKOBUILY, YaliHbIe 1epeBbs, GPyK-
TOBBIE ZiepeBbsI (MCKII0Yast CyX0PYyKTHL), IeKOpaTHUB-
Hble pacTeHus (KpoMe JpeBeCcHbIX pacTeHUl), TPaBEI,
3eJIeHble yZ0OpeHNUs, pacTUTEbHbIE IeKapCTBEHHbIE
MaTepuasbl, CheZ0OHBIE TPUOBI, BOZOPOCTH U Kay-
YyKOBBIE lepeBbs, a TAK)Ke pyrye cOpTa PaCTeHUH.
MUHHCTepPCTBO CETbCKOT0 XO3SIUCTBA U CETbCKUX e
u l'ocyziapcTBeHHOE yIIpaBjIeHHe JIeCHOT'O X031 CTBa
U nactbuiy chopMyIpPOBaIN MHOXECTBO BEJOM-
CTBEHHBIX IT0JIO’KEHUH 0 HOBBEIX COPTaX pacTeHUH, B
gacTHOCTH: [IpaBwia peanuzanyu [lonoxxeHui o 3a-
IIYTe HOBBIX COPTOB pacTeHNH; AZIMUHNCTPATUBHEIE
MEDBI 110 OLIeHKe 6e30MacCHOCTH CETbCKOXO3AHCTBEH-
HBIX TeHeTHYeCKU MOANQUITPOBAHHEIX OPIaHU3MOB.

IIpaBOBOI MOAXOA K OXpaHe
HOBBIX COPTOB pacTeHuii B Kutae

ITpaBoBoe perynupoBaHue OTHOIIEeHUH B cdepe
OXpaHbI HOBBIX COPTOB pacTeHUl B KuTae, Kak yxe
0TMeyYasioch BhIllle, OCHOBAHO Ha 3aKOHe O CeMeHax.
OcHOBHOe cofiepKaHue 3TOoro 3aKOoHa IpeycMa-
TpUBaeT 3aIIUTy PeCypCcoB 3apOAbIIIeBOI IIa3MBl,
BBIOOD, YTBEPIKEHUE U PETUCTPALIHIO COPTOB pacTe-
HUH, 3alIUTy HOBBIX COPTOB pacTeHU, IPOU3BOJ-
CTBO U 5KCIUTyaTal{Io CeMAH, HaZI30P U yIIpaBieHue
ceMeHaMU, UMIIOPT U 3KCIIOPT CeMsH, 3apyOekHoe
COTPYZHUYECTBO, MePHI TOALEPKKH, ITOJIO0XKEHUA O
IIpaBOBOM OTBETCTBEHHOCTU U T.J,.

ITpaBoBas cucreMa B cpepe 0OXpaHbI HOBBIX COP-
TOB pacTeHMH, ycTaHOBIeHHAaA 3aKOHOM O CeMeHax,
BKJIIOYAeT: CUCTEMY YTBEPXK/eHUA U perucTpalnuu
COPTOB pacTeHHUI; CUCTeMy 3alllUThl HOBBIX COPTOB
paCTeHMIt; CHUCTEMY OLIEHKU 6e30MacHOCTH I 0TOO-
pa, TeCTUpPOBaHUA, yTBepKAeHNA 1 IPOJBIDKEHUA re-
HeTU4YeCKY MOAUUIIMPOBAHHEIX COPTOB paCcTeHNU;
CUCTeMy KapaHTHHa UMIIOPTa U 3KCIIOpTa CeMAH; CH-
CTeMy yTBepXKAeHUA U 000peHNs CeMsH, BBE3€HHBIX
13-3a pyOerxa; Hal[MOHAJIbHBIN MEXaHU3M IIPOBEPKU
6€e3011acHOCTH /I CEMEHHOU IIPOMBIIIEHHOCTH; a
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WHTEJUIEKTYAJIbHOE NPABO

TaK)Ke CUCTeMYy PAacCMOTPEHUA, yTBepKAeHUsA U pac-
IpeZieJIeHNs BBITOZ, AJIA IPeJoCTaBIeHUA PeCypcoB
3apOoJBIIIeBON IUTA3MEI 3apyOeKHEIM CTpaHaM WIN
[IPOBEZIEHUs COBMECTHBIX HCC/IeZIOBAaHUH U UCIIOJIb-
30BaHHUA PeCyPCOB 3aPOJBIIIEBOH IUTa3MEI C 3apyOesk-
HBIMU YYpeXAeHUAMU U JTUIAMU.

IIpaBa Ha copTa pacTeHU

3amuTa COpTOB pacTeHUI B OCHOBHOM JIOCTUTa-
eTcd IyTeM IIpeZiocTaBIeHNsA IIpaB Ha COpTa pacTe-
Huii. [IpaBa Ha copTa pacTeHUu! SABIAIOTCA BUAOM
UHTEeJUIEKTYaJbHBIX NIPaB (MIpaB UHTe/UIEKTYaIbHON
COOGCTBEHHOCTH), KOTOPHIE YETKO OTIpe/ie/ieHb B
I'paxxzaHCcKOM KoZeKce 1 3akoHe o ceMeHax KHP. /g
COPTOB pacTeHUM, BKIIOUEHHBIX B HAllMOHAJbHBIN
CITHCOK OXPaHBI COPTOB PACTEHUH U 00IaIar0IINX
HOBU3HOH, CIEIUPUIHOCTBIO, IOCTOSHCTBOM, CTa-
OGWIBHOCTBIO ¥ COOTBETCTBYIONTMM HaMMEHOBaHUEM
TOCJIe UCKYCCTBEHHOTO pa3BeZleHUs WiIH YIydlleHUs
o6Hapy>KeHHBIX IUKUX pacTeHUH, MUHUCTEPCTBO
CeJIbCKOTO X03AMCTBAa U CeJbCKUX Aen U ['ocyaap-
CTBEHHOe yIIpaBJeHUe JeCHOTO X03ACTBa U NacT-
OUIII TPeZOCTaBIAIOT IPaBa Ha COPTa PaCTEHUH.
CpoOK 3alIyThI IIPaB Ha COPTAa ApeBeCHBIX 1 BUHOTPaJ-
HBIX pacTeHul cocTaBisdeT 25 jieT, Ha Apyrue copTa
pacteHuit — 20 jerT.

VckIoguTebHBIE TIPAaBa HA COPTa pacTeHUMH

[l ceIeKITMOHHOM IeSTebHOCTH TI0 CITyKebHOMY
3aIaHUI0, KOTOPAs OCYIIECTBIIAETCS ITyTEM BBITIOJTHE-
HWS 33/1a4 TIO/Ipa3zieieHUs OpraHu3aliy, 3aHUMar0-
eics ceJIeKIMOHHOM AeATeIbHOCThIO, MU B OCHOB-
HOM C MCTIOJIb30BAHMEM MaTEPUATbHO-TEXHUIECKUX
YCJIOBUI TAKOTO TTOAPA3/eIeHHUs, TIPABO MOAAYH 3a5IB-
KU Ha COPT PACTEHUH MPUHAJIEXXUT MOAPA3/eIeHUIO;
ZUUIST PE3YJIBTATOB CEJIEKITMOHHOM IeATETbHOCTH, HE
SIBJITIONTUXCA CTY>KeOHBIMMU, TIPABO TTOaYU 3aABKU
TIPUHA/JIEXUT JIUITY, KOTOPOE 3aBEPIIIIIIO CEJIEKITUIO.
Jljis ceneKny, 3aBEPIIEHHOM C UCTTOTb30BaHUEM
MaTepUaTbHO-TEXHUYECKUX YCIOBUM O pa3zesie-
HUSA, €CJIU TTO/Ipa3zieJIeHre U JIUIIO0, KOTOPOE 3aBep-
IITHJIO CEJIEKITHI0, UMEIOT IOTOBOPHOE COTVIAIIIEHUE O
TpaBe TOoAa4y 3asIBKH, COIIAllIeHUEe UMEET MTPEUMY-
IECTBEHHYIO CUITY. JJIst IOTOBOPHOM CENEKITUY WU
KOOTIEPAaTUBHOM CEJIEKIINU CTOPOHBI MOTYT IOTOBO-
PUTBCA O TIPABE MO/IauU 3asIBKU B ZIOTOBOPE; ECJTA HET
ZIOTOBOPHOT'O COTVIAIIIEHM s, TPABO Ha [T0/[avy 3aABKU
TIPUHAJIEXKUT TIOAPA3AETEHUIO WU JIUITY, KOTOPOMY
TIOPYYEHO 3aBEPIIUTD WU COBMECTHO 3aBEPIIUTh
cenexiuto. [Tocie omobpeHs 3asABKY IPaBo Ha COPT
pacTeHUs MPUHAJIEKUT 3asIBUTEJTIO.

HoBoMy cOpTy pacTeHUsI MOXKeT ObITh TIpe/o-
CTaBJIEHO TOJIBKO OZHO MTPaBo Ha copT. Eciu 1Ba wim
6oJiee 3asgBUTENEl TIOAAOT 3asABKY Ha OJIMH U TOT YK€
HOBBIF COPT PAcTeHU, PABO HA COPT IIPENOCTABIISA-
€TCsI IEPBOMY 3asBUTEJTIO; €CJIM OHU MOJAI0T 3asIBKY
OZIHOBPEMEHHO, MTPABO HA COPT MPEAOCTABIAETCS
JIUITY, KOTOPOE TePBBIM 3aBEPIIWIO BEIBEZEHUE HO-
BOT'O COPTA paCTEHUS.

[IpaBo Ha IOZ1avy 3asBKH U [TPaBO Ha COPT pacTe-
HUSL MOTYT OBITD TIepeZlaHbl B COOTBETCTBHHM C 3aKO-
HoM. Takas mepeziaya Z0/KHA OBITH 3aKpervieHa
MMUChbMEHHO B (OpMeE COOTBETCTBYIOIIETO ZI0TOBOPA,
3aperucTPUPOBAHHOIO U OMyOIUKOBAHHOTO MUHU-
CTEPCTBOM CEJTbCKOTO XO3AMCTBA U CENbCKUX ZIeNT U
TocyziapCTBEHHBIM yIIpaBIeHHEM JIECHOTO XO3HUCTBA
u nactount Kurasi. Eciu kutaiickast opraHusanus
Win GpU3UIECKOe JIUIIO MTepeiaeT IPaBo Ha IMogavy
3asBKH WIM MPaBO Ha HOBBIN COPT PACTEHWUsI, BbI-
pareHHoro B Kutae, ”HOCTpaHILy, THOCTPAaHHOMY
MIPEATIPUATHIIO WIH APYTOM HHOCTPAHHOM OpraHu3a-
I[UH, TaKas Tepeiadya Jo/LKHaA OBITh 000peHa MUHU-
CTEPCTBOM CEJIbCKOTO XO3AMCTBA U CENbCKUX IeNT U
TocyzapCTBEHHBIM yIIpaBIeHHEM JIECHOTO XO3HUCTBA
U mactour,

Cozep:xaHue 1 06'bEM TIpaB
Ha HOBBIH COPT pacTeHuil

TIpaBooGIaiaTeh HOBOT'O COPTA PACTEHUI UMEET
HUCKJIIOUUTETbHBIE TIPaBa Ha COPT. DTO IIPaBo pacIpo-
CcTpaHseTcs Ha MaTepuas Jjis pa3MHOKEeHUs COPTa;
coOGpaHHbBIN MaTepual, MONyYeHHbIH TyTeM HeCaHK-
LIIMOHMPOBAHHOTO UCIO/JIb30BaHUA MaTepuaa s
PasMHOXKEHUS; COPTA 6e3 OUeBUAHBIX OTJIMYUH, COPTa,
KOTOpbIe HE0OX0ZIMMO MHOTOKPAaTHO MCIIOIh30BaTh
ZUTs cesteKIuu (A1 TPOU3BOACTBA THOPUAHBIX COP-
TOB), Y B 3HAUUTEIbHOU CTelleH! POU3BOJHBIE COPTA.

3a UCKJIIOUeHUEeM CIydyaeB, TpeyCMOTPEHHBIX
3aKOHAMM ¥ a/[MUHUCTPAaTUBHBIMU IIpaBWIaMU, HU
O/THA OpraHU3aNMs WK GU3NIECKOE JIUIIO HE MOTYT
6e3 paspelieHus MPOU3BOUTD, Pa3MHOXKATh, 0Opa-
6aThIBaTh IS pa3MHOXKEHUA, TIpejiaraTh AJs Ipo-
J XU, IpoJjaBaTh, UMIOPTUPOBATh, SKCIIOPTUPOBATh
WIW XpaHUThb MaTepuas A pa3MHOXKEHUs copTa
paCcTeHU C LIeJIbI0 BHITIOTHEHMS BBIIIEYITOMSIHYTBIX
JIeHICTBUM.

Ecau aTu gelicTBUA KacaloTcsad cOOpaHHOTO
MaTepuaa, IoJy4eHHOTO IyTeM HUCIOIb30BaHU
MaTepuasa Jjis pa3MHOXXeHUsI copTa pacTeHus 6e3
pasperiieHusi, He06XOAUMO MONYUUTH paspelieHue
npaBoobazaTens copta pactenus. OJHAKO 5TO
TpeboBaHue He TPUMEHSIETCA, eC/IK Y TpaBoobJia-
ZaTesisi cOpTa pacTeHus 6blIa pa3yMHas BO3MOXK-
HOCTb OCYIIIeCTBUTH CBOU IIpaBa Ha MaTepHaJ AJisa
Pa3MHOXKEHUS.

BrimeykaszaHHbIe AeiCTBUSA JODKHBI OCYyIIecT-
BJISITHCS C PaspellieHus IpaBoobIaZaTesns copTa s
cleaytomux copToB: (1) copTa, He UMeIOIIEero OfHOTO
I HeCKOJbKUX MIPU3HAKOB, KOTOPHIE CYII[eCTBEHHO
OT/IMYaIOTCA OT UCKOMOTI'O COpTa pacTeHus; (2) apy-
T'OTO COPTa, KOTOPBIH MPOM3BOAUTCS WU Pa3MHOXKa-
eTCs C UCTIOIb30BaHUEM UCKOMOT'O COPTa pacTeHUs B
KOMMepUecKUx I1ef1x; (3) B 3HaYUTeIbHOU CcTeleHun
MIPOM3BOZHOT0 COPTA UCKOMOT'O COPTA PaCTeHUs, KO-
r7la caM UCKOMBIN COPT He fIBJIAETCA B 3HAUUTETbHON
CTeTleHU IMTPOU3BOAHBIM COPTOM.

B 3HauUTeNbHOU CTeeHU IPOU3BOAHBIN COPT
OTHOCUTCS K COPTY pacTeHUsI, KOTOPBIN B 3HAYU-
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TeJIbHOH CTelleH! MOoJIy4eH U3 HCXOLHOI'0 COpTa WiIn
TOJIyYeH 13 B 3HAUUTEIbHOM CcTelleH! TPOMU3BOJHOTO
COpTa UCXOJHOTO COPTA, KOTOPHIN B TAKOH ke 3HAYU-
TeJIbHOM CTelleHU OTVINYaeTcss OT UCXOAHOTO COpTa U,
3a UCKJIFOUeHUEM Pa3nYUY IPU3HAKOB, BRI3BAHHBIX
BBIBEZIeHUEM, U/JIeHTUYEeH UCXOJHOMY COPTY B BBIpa-
>KeHUY OCHOBHBIX ITPHU3HAKOB, IIPOU3BE/IeHHBIX T'eHO-
TUITIOM WX KOMOWHAIIUEN T€ HOTUITOB UCXOHOTO
copTa. B 3HauuTeIbHOI cTeNeHN TPOU3BOAHbIE COPTA
B OCHOBHOM OIIpeZIe/IIlOTCA Ha OCHOBE Pe3y/IbTaToOB
MOJIEKY/IIPHOTO TECTUPOBAHUA U HEHOTUITIIECKOTO
TEeCTUPOBaAHWUS, IIPU HEOOXOAUMOCTH BCECTOPOHHE
paccMaTpuBalTCAa MeTOABI pa3BeileHUA, IIPOIleCcCHl
pa3BeZieHUs], POJICTBO U ApyTHe GAKTOPHL.

VIcKII0O4YeHUs U OTPAaHUYEeHHS IPaB
Ha copTa pacTeHUui

Cy1ecTBYIOT ZIBa UCKJTFOUEHUS U3 CPePhI 3aIIUThI
MpaB Ha COpPTa PacTeHUM: OAHO MPEAYCMATPUBAET
UCIIO/Ib30BaHUE OXPaHsEMbIX COPTOB PACTEHUH /IS
CeJIeKIIMOHHOM U APYyToil HayYyHO-UCCIel0BaTeIbCKOM
JesITeTbHOCTH, a IPYTOe — MaTEPUAJIOB /IS pa3MHO-
YKEHUS OXPaHSAEMBIX COPTOB /11 COOCTBEHHOTO pas-
MHOXXEHUS U UCIOTb30BaHuA dpepMepamu. B aTux
ZIBYX CJIy4asX UCIIOJIb30BaHUE OXPAHIEMBIX COPTOB
MOXXET OCYIIECTBAAThCS 6e3 paspeleHusa mpaBoob-
JlajjaTesis copTa v 6e3 BBITUIaTHl POSITH, HO APyTHe
MpaBa, KOTOphle IPUHA/JIEXaT IIPaBo006IaIaTesto
COpTA, He JOJKHBI HAPYIIAThCA.

B cenbckux paifonax Kurtas peanusyercs cuctema
yIpaBjieHUs 3eMelTbHBIMU KOHTPaKTaMu, ¥ 60JIb-
ITUHCTBO HePMEPOB 3aKIIOYAIOT KOHTPAKTHI U Pa-
60TaloT Ha MMPUHAJIEKAIITUX UM Ha KOJUTEKTUBHOM
ocHOBe 3eMJisiX. Takum 06pa3oM, MaTepuasIbl I
Pa3MHOKEHUI OXpaHAeMBbIX COPTOB /IJis COOCTBEH-
HOT'0 Pa3MHOXKEeHUS U UCIIOTb30BaHUA HpepMepaMu
orpaHUYUBalOTCA chepoil 3eMeTLHOTO yJacTKa, B
OTHOIIIEHWY KOTOPOTO 3aKJII0YEH KOHTPAKT U KOTO-
PBII UCIIOJTB3YEeTCA caMUMU pepMepamu. [y 3eMetb,
BBHIXOJAIINX 3a 0603HaUYE€HHbIE PAMKHU, BOIIPOC O TIPHU-
MeHEHUU UCKITIOUEHUS TOJDKEH PEIIATHCS CYIOM I10-
cJie BCECTOPOHHETO U3yYEeHUS ero eIk ¥ MaciiTaba,
a TaKXe BBIACHEHUS, IBJIIETCS JIU TIPEAIIoIaraeMoe
HapylleHne TPUHOCIIINM IPUOBLUTD.

B nenax obecrieyeHUa HAIMOHAIbHBIX UK 00-
ECTBEHHBIX MHTEPECOB MUHUCTEPCTBO CETBCKO-
T'0 XO3SICTBA U CENbCKUX e ¥ [oCyZlapCTBEHHOE
yIIpaBJIeHUE JIECHOT'O XO35MCTBA ¥ MAaCTOUII MOTYT
MIPUHSATH pellieHre 0 BBeJIeHUM 0053aTeIbHOTO JIY-
IIeH3UPOBAHUS MIPAB Ha COPTa PAaCTEHUH, a TaKXKe
PETUCTPUPOBATh IIEPEXO/ IpaBa U MybJIUKOBaTh
COOTBETCTBYIOINME peleHus. Opuandeckoe i
¢dbu3rIEeCKOe JTUTIO, MTOTYIUBIIEE «ITPUHYIATETHLHYIO
JINTIEH3UIO» Ha PeaIU3alHIo COPTA PACTEHUM, TOJIK-
HO YILIaTUTb MTPaBo06IaZiaTesNio copTa pa3yMHYIO
LIeHY 32 MCIOJb30BaHUE, HE JIOJDKHO MOTh30BATHCS
HUCKTIOUNTEJHHBIM ITPAaBOM Ha peaju3aluio u He
ZTOJDKHO MMETH MpaBa paspelnraTh TPEThUM JTUIaM
OCYIIIECTBJIATh Peajnu3aliuio copTa.

MUHKCTEPCTBO CETbCKOTO XO3MCTBA U CETbCKUX
zen v TocyapcTBeHHOE yIIpaBieHre JIECHOTO XO3:HCT-
Ba M IACTOUII] TaKXKe MOTYT IPUHATH PellleHre O BBe-
ZleHUH 00513aTeIbHOTO JIUIEH3UPOBAHUA TIPaB Ha COp-
Ta paCTeHUH B CIy4asx, KOrZia mpaBoobiajaTens He
peasn3yeT WU peasusyeT He MOJTHOCTBIO 6e3 3aKOH-
HOM IPUYMHEI U He paspeliaeT APyrUM OCYIIeCTBIATh
pean3alfio Ha Pa3yMHBIX YCJIOBHUAX COPTa PACTEHUS;
a 11 0c060 3HAYMMBIX COPTOB CEJIbCKOXO3SIHCTBEH-
HBIX KyJIbTyp — KOT7Zla IpaBo00IaiaTesb CopTa pea-
JIU30BaJI, HO, OUEBUIHO, HE MOXKET yIOBIETBOPUTH
CTIpOC BHYTPEHHETO PhIHKA U He paspelaeT ApyruM
OCYIIECTBJIATh PEATU3ALNIO HAa Pa3yMHBIX YCIOBUSIX.

YcioBuA nipeaocTaBI€HU IpaB
Ha copTa pacTeHUi

HoBbI#i COPT pacTeHus, B OTHOIIEHUHN KOTOPOTO
JIEHICTBYET COOTBETCTBYIOIIIEE MPABO HA COPT, I0/KEH
MPUHAZJIEXATh K POAY WU BUAY PACTEHUH, Iepe-
YurcJeHHBIX B HaluoHaabHOM cIiricke (peecTpe)
3aIUTH COPTOB PACTEHUH. YCIOBUSIMHU MPENOCTAB-
JIEHWS HOBBIX IIPaB Ha COPTa PACTEHUM ABJIAIOTCS
HOBU3HA, OTVIMYUMOCTD, EIUHOOOPa3re, CTabUIb-
HOCTb ¥ COOTBETCTBYIOIlee HauMeHoBaHe. HOBBIM
COpTaM pacTeHUH, KOTOPHIE HE COOTBETCTBYIOT TPe-
60BaHUAM 3aKOHOZATENbCTBA U CTABAT IO/ YTPO3Y
obIecTBeHHbIE MHTEPECH U SKOJOTHUYECKYIO CPEy,
MIPaBO HA COPT PACTEHUsS HE TIPEOCTABIISAETCA.

Hoeu3Ha 03HAYaeT, YTO MAaTEPUAJIHI JJIs Pa3MHO-
JKeHUS 1 cobpaHHBIN MaTepraj HOBOTO COPTa pacTe-
HUM, Ha KOTOPHIY IToflaeTcsA 3asABKa Ha MOIydeHUe
IpaBa Ha COPT, He TIPOIaBAJIUCh U He MTPOJBUTAIHCh
[1O IaTHI TTO/IAYM 3asIBKU; VIV MaTEPUAJIHI JIJIT Pa3-
MHOKEHUA 1 COOpaHHBIM MaTepraJ copTa ObLIH TIPO-
ZIaHBI VUTU TIPOABUHYTHI 3aIBUTEJIEM CAMOCTOSTETHHO
WIY C €T'0 COIIacHs B TeUeHMeE oflHOTO Tozia B Kutae;
3a npegenamu Kurtas gpeBecHble U BUHOTDAHBIE
copTa He NpoZaBaInCh OoJee MIEeCTH JIET, a IPYTHe
copTa pacTeHUl He TIPOJaBaIuCh 6osiee YeThIpeX
JeT. Jlo/KHBI 06J1aZiaTh HOBU3HOM copTa poja Uiu
BHU/Ia paCTEHUH, BKIIOUEHHBIX B CITUCOK OXpaHse-
MBIX COPTOB nocie 1 auBapsa 2016 r., ecu 3aABKa Ha
TIoJTydeHYE TIPaBa Ha COPT MOJjaHa B Te€YEHHE OTHOTO
rofia ¢ AaThl My6IUKaIUY CIIKCKA, & MaTepPUaJIbI i
pasMHOXKeHUs ¥ COOpaHHbINM MaTepuas copTa He TIpo-
ZlaBaJIvCh U He TIPOJIBUTaNUCh B KuTae 60see yeThIpex
JIET /IO IATHI TIOZIaYY 3asBKH.

[ToMUMO yTpaThl HOBU3HBI M3-3a TIPOJIAK U IPO-
JBIDKEHUS TTPOAYKIIAU, CJIEAYIONIHE OOCTOATEHCTBA
YKa3bIBalOT Ha TOPOK HOBU3HEL: (1) copT ObLI TTOA-
TBEPXK/IEH OPTaHAMMU CEJTLCKOTO XO3SHCTBA, CETbCKUX
paiioHOB, JIeCHOI'O X03AHCTBa U acTOUIL IIPOBUH-
[IMAJTBLHOTO MMPaBUTENBCTBA KaK GaKTUIECKU pac-
MIPOCTPAHUBIIUICSA Ha OCHOBE TTOCEBHOH TUIOIIAIN;
(2) copT cenbCKOX03IUCTBEHHOM KYIBTYPhI OBLT 07100-
PEH WM 3aperucTpUpPOBaH boJiee ABYX JIeT Ha3az 6e3
TI0/IaYH 3a5IBKU HA PETUCTPAINIO COPTA PACTEHUM.

Omauuumocms OTHOCUTCA K OZHOMY WJIH He-
CKOJIbKUM TIPU3HAKaM, KOTOPbIE IBHO YKA3bIBAIOT
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WHTEJUIEKTYAJIbHOE NPABO

Ha pasjnyre C U3BeCTHBIMU copTaMu. VI3BecTHEIE
copTa BKJIFOYAIOT COPTA, KOTOPbIE ObUTH OOBABIEHBI
KBAIMGUINPOBAHHBIMU B X0O/I€ IpelBapUTeIbHON
9KCIIEPTU3HI 3a5IBOK Ha COPT, POILIN 0Z00peHue
copTa Wiv 6bUTA IPOJABUHYTHI U MICIIOIB30BAHBL.

EO0uHo06pasue OTHOCUTCS K XapaKTEPUCTUKAM
CopTa pacTeHus. B JonoHeHNe K OXXKUJaeMOli ecTe-
CTBEHHOHN U3MEHYMBOCTH COOTBETCTBYIOIINE XapaK-
TEPUCTUKY WM XapaKTEPHUCTUKYU COPTA B IIOIY/IALNH
AIBJIAIOTCS COTIACOBAHHBIMU. «COOTBETCTBYIOLIHE
XapaKTEepPUCTUKHU WU CBOWCTBA» OTHOCATCS, 10
KpaiiHell Mepe, K XapaKTepPUCTHUKaM, HUCIIOIb3yeMbIM
JJIs1 TeCTUPOBAHUSA OTJIMYMMOCTH, OFHOPOZHOCTH U
CTaOWIBHOCTH, WIN K XapaKTEPUCTUKAM, UCIIOb-
3yeMBIM ZJIS1 OIIMCAHUSA COPTA IIPU IIPOLeZype peru-
cTpanyu. JJpyTuMU CI0BaMU, 3TO XapaKTEPUCTUKU,
CBsI3aHHBIE C 3aI[UTOH COpTa.

CmabunbHocms O3HAYAET, YTO OCHOBHBIE XapakK-
TEPUCTUKY COPTa PAaCTEHUH OCTAIOTCA HeM3MEeHHBIMU
110cJle IOBTOPHOI'O BOCIIPOU3BeIeHUs W B KOHIIE
oIIpeZie/IEHHOTO IIUKJIA BOCIIPOM3BEAEHN .

HoBEIli COPT pacTeHUii, B OTHOLIEHUHN KOTOPOT'O
IpaBo00IaIaTeNIO IPEAOCTaBIEHO IPABO HA COPT,
J0JDKeH UMeTh COOTBETCTBYIOlee HauMeHOBaHNe 1
OTINYaThCA OT Ha3BaHUH U3BECTHBIX COPTOB TOT'O JKe
WJI CXOZHOTO POZia WM BH/A pacTeHui. HanmeHoBa-
HU€e CTAHOBUTCA OOIIENPUHATHIM Ha3BaHUEM HOBOTO
copTa pacTeHul mmocjie perucrpauuu. HezaBucumo
OT UCTEYEHN CPOKA 3aLIUTEl OXPaHAEMOT'0 COpPTa
pacTeHU pa3penieHHOe K UCII0Ib30BAHUIO HauMe-
HOBAHUeE JODKHO IIPUMEHATHCS I IPOAAXKYU U TIPO-
JBIDKEHUSA 3aperucTpUpOBaHHOrO copta. OWH U TOT
’Ke COPT PacTeHHUU MOXKET HCIIOIb30BaThCA TOIBKO
1107, TEM JKe HaMeHOBaHueM, KOTopoe Gpurypupo-
BaJIO IIPY IoZave 3asBKU Ha 3alIUTy HOBOTI'O COPTa U
yTBEpPKJEeHUe COPTa, PETUCTPALIUIO COPTA, IPOAAXKY
Y IPOZBIDKEHUE.

Jl71s1 COPTOB He JZOJDKHBI UCIIOIb30BATHCA HANMe-
HOBaHUsA, KoTopsle: (1) BEIpaXKeHbI TOJIBKO IUdpaMy;
(2) HapyraioT 061eCTBEHHYIO MOpasb; (3) MOTYT
BbI3BaTh HENPaBWIbHOE IIOHNMAaHNe XapaKTepUCTUK,
CBOMCTB WIV UAEHTUYHOCTH CeJIeKI[NOHepa HOBOTO
copTa pacTeHul; (4) HapyuaoT NpeAbIAyIe IpaBa
TpeTbux jnL; (5) 3ampenieHsl 3aKOHAMHY, aZMUHU-
CTPATUBHBIMHY [TPAaBWIAMU U HaI[OHAJIBHBIMH IIpa-
BIWJIAMU.

3adBka, IpoleAypsbl IPOBEPKU
U perucTpanyy HOBBIX COPTOB pacTeHuil

Kuralickue opranusanuy Wi 4acTHbIE JHIa MO-
TYT [T0ZaTh 3asBKYy Ha HOBBIM COPT pacTeHU Hamps-
Myto B MUHUCTEPCTBO CEIbCKOT0 X03AHCTBA U Cellb-
CKHUX Jies1 ¥ [ocyapcTBeHHOe yIIpaBieHUe JIECHOTO
XO3SIACTBA U TTACTOUIL] I Yepe3 areHTCTBO.

Ecnu uHOCTpaHIIbl, THOCTPaHHbIE IPeAIpUATHA
WJIN Apyrye MHOCTpaHHbIe OpraHu3aluy IoAaloT
3aABKy Ha IIpaBo Ha copT B KuTae, oHa jo/KHa pac-
CMaTpHUBaThCA B COOTBETCTBUM C COIVIAlIEHUEM, [TOJ-
MIICaHHBIM MeXJy UX CTpaHol u Kutaem, Win Mex-

ZYHApOJHBIM JOTOBOPOM, B KOTOPOM OHU COBMECTHO
Y4acTBYIOT, WIX HAa OCHOBE NIPHUHIINIIA B3aUMHOCTH.
VHOCTpaHIBI, MHOCTPAHHBIE IPeANIPUATHA WIH JpY-
rye MHOCTpaHHble OpPraHu3aliy, He UMelolye II0-
CTOSTHHOT'O MeCTa KUTeIbCTBA WIN MecTa Haxox/e-
HuA B KuTae u nozaromye 3asaBKy Ha IIPaBO Ha COPT
pacTeHUs, JOJDKHBI IOPYYUTh PACCMOTPEHHE 3asBKU
areHTCTBY, CO3laHHOMY B KuTae B COOTBETCTBHU C
3aKOHOM.

Ecnu 3aABuTesnb nofaet 3adABKy B KuTae Ha HOBBIH
COPT pacTeHUil B TedeHNe 12 MecAIeB C AaTHI IIep-
BOM 3asBKU HA COPT B UHOCTPAHHOM I'OCyZlapCTBe,
OH MOJKeT BOCII0/Ib30BaThCS IPUOPUTETOM B COOT-
BETCTBUM C COIVIAIleHUEM, ITOATIMCAHHBIM MeXIy
WHOCTPaHHBIM rocyapcTBoM U Kutaem, wim Mexay-
HapOZAHBIM IOTOBOPOM, B KOTOPOM OHHU COBMECTHO
Y9acTBYIOT, I Ha OCHOBE IIPUHLINIIA B3AaMHOT'O
[IpU3HAHUA IPUOPUTETA.

JIro60e 10pugrdecKoe Wik GU3NIeCcKoe JIUIIO, TI0-
Jaroliee 3asBKy Ha COPT 3a pyOeKOM B OTHOILIEHUHU
HOBOI'O COPTa pacTeHUH, BrIpaleHHoro B Kurae,
JIOJDKHO 3aperucTpupoBarhes B MUHUCTepPCTBe celb-
CKOT'O XO35IHCTBA U CeIbcKUX Zies1 U ['ocyiapcTBeHHOM
yIIpaBJIeHUH JIECHOTO X035CcTBa U nmactou. Eciu
OHO IIPEe/IOCTABJIAET MaTePHUAIBL IJIs1 PA3MHOXXEHUSA
3a py6exoM, OHO ZIOJDKHO TI0ZAaTh 3asABKy B MUHU-
CTEePCTBO CETbCKOTO X035IMCTBA U CeIbCKUX Jiel U
TocyzapcTBeHHOE yIpaBjieHUe JIECHOTO X035MCTBa
u mactou KHP /uis yTBepKAeHNs ¥ OFHOBPEMEHHO
NIpeZCTaBUThH IUIAH paclpe/eeHus «HalloOHab-
HBIX BEITOZ». MUHUCTEPCTBO CETBCKOTO XO3MCTBA
U CeJbCKUX Jlesl 1 ['ocyzapcTBeHHOe yIIpaBieHHe
JIECHOTO XO3SIHCTBA U MACTOUII JODKHBI YBEJOMUTD
MUHUCTEPCTBO SKOJIOTUU U OKPY’KaloIlell cpebl 06
YTBEPXKJEHUH 3asIBKH.

ITocse TOro KaK 3asBUTENb OIUIATUT PETUCTpali-
OHHBIN c60p, MUHHCTEPCTBO CETBCKOTO XO35HCTBA U
CeJIbCKUX Jies1 ¥ [ocyzapcTBeHHOe yIIpaBieHue Jiec-
HOTO XO3fI¥iCTBa ¥ ACTOUII JO/KHEI [IPOBECTH IIpe/-
BapUTebHOE PaCCMOTPEeHHE CIIEAYIOINX BOIIPOCOB:
(1) oTHOCUTCA T COPT K POZAY WJIM BUAY PaCTEHUH,
IepevrCcJIeHHBIM B CIIMCKE OXPaHBl COPTOB pacTe-
HUM; (2) COOTBETCTBYET JIU 3aABKa UHOCTPAHIIEB,
WHOCTPaHHBIX IPEANPUATHH U APYTUX UHOCTPaH-
HBIX OpTaHU3ALNH PeAbIBIAEMBIM TPEOOBAHUAM;
(3) cooTBeTCTBYET 1M OHA TPe6OBAaHUAM HOBU3HBI,
(4) ABnseTca T HANMEHOBAHYE IPABOMEPHBIM.

MUHHCTEPCTBO CETBCKOI'0 X035HCTBA U CEb-
cKUX Zies1 ¥ l'ocyzapcTBeHHOeE yIIpaBjieHUe JIECHOTO
XO3SIACTBA U MACTOUIIL JOJDKHBI 3aBEPIIUTD TIPe/IBa-
pUTeTbHOE PACCMOTPEHHE B TedeHe TPeX MecsALeB
C ZaTHl IPUHATHUA 3asIBKU Ha PETUCTPALNIO COPTA
pacTteHus. B ciiydae BOBHUKHOBEHHUSA BOIIPOCOB 3TOT
CPOK MOJXKeT OBITh IIpOAJIeH Ha TpU MecAna. Eciu
IIpeAiBapUTeIbHOE PACCMOTPEHHE IPUBEJIO K II0JIO-
KUTEIBHOMY 3aKJTFOUYEHUIO, OHO JOJDKHO OBITH 00B-
SIBJIEHO, A 3asIBUTENb JO/DKEH OBITh YBEJZOMIIEH O
HeoOXOZMIMOCTH YIUIATH cO0pa 3a pacCMOTpPEHUE B
TedeHHe Tpex MecsleB. Ecin npesBapurenbHOe pac-
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CMOTpEeHHUeE BBIABIIO NIPEIIATCTBUSA B perucTpaluu,
3asgBUTEJb JO/DKEH OBITh YBEJOMJIEH O HEOOXOAMMO-
CTHU BBICKA3aTh CBOE MHEHUE WIN BHECTH HCIIPAB-
JIeHUs B TedeHVe Tpex MecsleB. Eciu B TeueHne
YCTaHOBJIEHHOI'O CPOKAa OTBET He IOJIyYeH, 3asABKa
Ha perucTpalyio copTa CiuTaeTcs OTO3BAHHON; eClIu
OHa CHOBA He 07100peHa IocJle UCTIpaBle N, 3adBKa
OTKJIOHSAETCA.

ITocste TOroO Kak 3asABUTENb YIUIATUT cOOp 3a pac-
CMOTpEHUE 3asIBKU B COOTBETCTBUU C IPABWIAMHU,
MUHHCTEepPCTBO CETLCKOT0 XO3SIUCTBA U CEJTbCKUX e
u l'ocyzapcTBeHHOe yTIpaB/ieHue JIeCHOTO X03AicTBa
Y TacTOUII ZIOJDKHBI IIPOBECTH MIPEAMETHYIO SKCIIep-
TU3Y OTJIMYMMOCTH, €ANHO0Opa3us U CTAOMIbHOCTH
copTa pacTeHus. Eciu 3agBUTeb He yILIAaTUT cO0p 3a
paccMoTpeHye 3asiBKU B COOTBETCTBUY C ITPABIJIAMH,
3asBKa CUMTAaeTCsA OTO3BAHHOM.

MyHununaabHas SKCIepTU3a OCHOBAaHA Ha JI0-
KYMEHTAI[U! 3asBKU U JPYTUX COOTBETCTBYIOUINUX
MUCbMEeHHBIX MaTepuanax. Eciu MuHHUCTEpCTBO
CeJIbCKOI'0 X035IMCTBa U CeslbCKUX Aes u 'ocyaap-
CTBEHHOE yIIpaBJIeHNe JIeCHOT'O X03AMCTBa U IacT-
OUII COYTYT HEOOXOAMMBIM, OHU MOTYT ITOPYYHUTH
Ha3HauYeHHOMY UCIBITaTeIbHOMY areHTCTBY IIPO-
BECTH HCIIBITAHUA WY IPOBEPUTH Pe3y/IbTaThl 3a-
BEPILEHHOU [TOCaAKU WIH APYyTrUe UCIBITaHuA. i
HY/, IPOBEPKU 3asIBUTEJIb JO/DKEH IIPeOCTABIATh
HeobX0AMYI0 HHPOPMAIUIO ¥ MaTepHUAaJbI AJIs pas-
MHOXXEHHA HOBOT'O COPTA PAaCcTeHUH 110 Mepe Heob-
XOZVIMOCTH.

JI1s1 3as1BKY, KOTOpast IPU3HaHa COOTBETCTBYIOIIei
Tpe6OBaHUAM IOCIIE IPEMETHON KCIIePTU3bI, MUHU-
CTepPCTBO CeIbCKOT'0 X03AMCTBA U CeIbCKUX e U [ocy-
JlapCTBEHHOe yIIpaBjieHHe TeCHOTO X03AMCTBa U NacT-
OUILI] TPUHUMAIOT PelleHre O IPeJOCTaBIeHUY ITpa-
Ba Ha COPT pacTeHU:, BHIJAIOT CEPTUQPUKAT Ha IIPaBO
Ha COPT pacTeHUs, PETUCTPUPYIOT U ITyOIUKYIOT pe-
meHue. [IpaBo Ha COPT pacTeHUs JeHCTBYeT C JaTh
oIy0MKOBaHUA. 3aABKa, KOTOpas He COOTBETCTBYET
TpeOOBaHUAM MIPEIMETHOM SKCIIePTU3HI, OTKJIOHS-
eTcd. Eciu 3aABUTeNb He yOBIETBOPEH pelleHreM
006 OTKJIOHEHUH 3a5BKH, 3aBUTEb MOXKET 3aIIPOCUTh
nepecMoTp B KoMuccnuu 1o pacCMOTPEHUIO CIIOP-
HBIX BOIIPOCOB OXpaHHI COPTOB pacTeHnit (Komuccens
TI0 TIepecMOTpY), Co3jlaHHOM MUHUCTEPCTBOM Celb-
CKOTO XO3fIHiCTBA U CceIbCKUX e U ['ocysapcTBeH-
HBIM YIIpaBJIeHUEM JIECHOT'O X03HCTBa U acTOUIII,
B TeueHHe TPeX MecsALeB C JAThI OJIy9eHUs YBeJOM-
neHus. Ecau 3anpoc Ha IepecMOTp COOTBETCTBYeT
TpeboBaHMUAM, KoMuyccus 1o mepecMoTpy IpUHUMAaeT
pellleHe B TedeHNUe IIeCTU MeCAIEB € AATHI [TOIyde-
HUA obpaieHus. ECJIM B COOTBETCTBUU C 3aKOHOM
TpebOyIOTCA UCIBITAHUA U OIleHKa, He06X0AUMOe
BpeMs He BKJIIOYAeTCs B YCTaHOBJIEHHBIN cpoK. Ecin
3aABUTENb He YAOBIETBOPeH pelieHneM Komucenu
110 IIEPECMOTPY, OH MOKET ITOJATh UCK B CYZ.

ITocsie mpezoCcTaBIeHNs OXPAHEL, B IIEPUOZ, C AATHI
OIyOJIMKOBAHUA pPe3yJIbTaTa IIpeBAPUTEIBHOTO pac-
CMOTpeHUA (3KCIepTU3bL) [0 JATH IPeJOCTABIEHUA

IIpaBa Ha COpT, HpaB006JIa,Z[aTeJIb HUMEET IIpaBo Tpe-
60BaTh KOMII€EHCAITWIO 3a HECAHKITUOHUPOBAHHOE
HCIIOJIBb30BaHUE COPTA.

ITpekpainienre u HeleHCTBUTETBHOCTD
npasB Ha COPT pacTeHUM

ITpaBo Ha COPT IpeKpanlaeTcs A0 UCTeYeHU Cpo-
Ka ero OXpaHbl, eCJIM HAaCTyIaeT JI000e U3 CIeayro-
mux obcroaTenseTs: (1) mpaBoobIaaTeNnb OTKa3bl-
BaeTcs OT [IpaBa Ha COPT B IMCbMEHHOM 33asIB/IEHUY;
(2) mpaBoobaaTesb He BHOCUT €XKETOHYIO IUIATy
B YCTaHOBJIEHHOM TopszZiKe; (3) mpaBoobiasaresnb
He MIpeZlOCTaB/IsAeT MaTepUaIbl sl Ppa3MHOKEHUA
pa3peluIeHHOro COpTa, HEOOXOAMMBIE /I UCIIBITA-
HUI U OLIeHKU B YCTaHOBJIEHHOM IopsAfKke; (4) mocie
HCIIBITAHUH U OLIEHKU OXPaHSAEMBIH cOPT Oosiblie
He COOTBETCTByeT XapaKTepHUCTHUKaM U CBOMCTBAM,
KOTOpbIe ObUIY 3asIBJIEHEI IIPU TIPEJOCTABIEHHUH TIpa-
Ba Ha copT. IIpekpamieHue JeficTBUA IpaBa Ha COPT
ZIOJDKHO OBITH 3aPETMCTPUPOBAHO U OITy OJIMKOBAHO
MUHUCTEPCTBOM CEJIbCKOT'O X03AHCTBA U CETBCKUX
zen v locyiapcTBeHHBIM YIIpaBIeHHEM JIECHOTO XO-
3iCTBa U MacTowI.

Komuccusa o mepecMoTpy, co3zanHas MuHu-
CTEPCTBOM CEJIbCKOT'O X03HCTBA U CEJIbCKUX Jlel U
TocymapcTBeHHBIM yIIpaBieHUEeM JIECHOT'O XO3SHCT-
Ba U MacTOMIL, MOXKET Ha OCHOBAHWUU CBOUX IIOJTHO-
MOYUH WIN Ha OCHOBAHWY MMCbMEHHOT'0 3a1Ipoca
J060T0 IOPUANIECKOTO MIN GPU3UIECKOTO JIHUIA
ony0JIMKOBATh pelleHre O IPU3HAHUY IIpaBa Ha
COPT HeJleHCTBUTEIBHBIM /JJIs1 COPTOB, KOTOPEIE He
006J1a/1a10T HOBU3HOM, OT/IMYMMOCTBIO, €IMHO0Opa3u-
€M U CTabMWIbHOCTBIO; €CJT HET COOTBETCTBYIOIIETO
TpebOBaHUAM HaUMEHOBAHMUSA, OT IPaBoObIaaTeNs
TpebyeTcs UBMEHUTh TAKOBOE, a €CJIM HAaIMEHOBAHUE
OTKJIOHEHO, ITPaBa Ha COPT ZOJDKHBI OBITH OO'bSBIEHBI
HeJleiCTBUTeIbHBIMU. ECITi CTOPOHEI He yZI0BIEeTBO-
PEHBI pellleHreM O IPU3HAHWY ITPaB HeZleHCTBUTEb-
HBIMU, OHU MOTYT IIOZAaTh UCK B CY/,.

Ecyiz mpaBa Ha COPT IPU3HAHBI HeZleHCTBUTEIb-
HBIMH, OHU JOJDKHBI CIMTATHCS HUKOIZA He cylie-
CTBOBABIIMMU. [IpelycCMOTpPEHO, YTO CyzAeOHbIe, Me-
JVIaTUBHBIE PelIeHUsI 10 BOIIPOCcaM HapylleHus [IpaB
Ha HOBBIE COPTa PacTeHU, BbBIHECEHHBIE U UCIIOJ-
HEHHBbIE CyZIOM /10 OO'BSABJIEHUS PELIeHNs O PaCCMO-
TPEHUU JeJjia 10 HapyIIeHHIO IIPaB Ha HOBbIE COPTa
pacTeHull, BEIHECEHHbIE U UCIIOJIHEHHBIE rocyAap-
CTBEHHBIMU CeTbCKOX03HCTBEHHBIMU U CeTbCKUMH,
JIECHBIMHU U JIyTOBBIMH JlellapTaMeHTaMU, a TaKKe
3aKJII0OYeHHbIe JINIeH3NOHHEBIE JOTOBOPEI 10 IIpeo-
CTaBJIEHUIO TIPaBa UCIOIb30BAHUSA COPTA, JOTOBOPEI
00 OTUyXZeHUH [IpaBa Ha COPT He UMeIOT 00paTHOU
cwiel. OHAKO, ecIy TpaBoobIaiaTesb COpTa Ipy-
YUHAET YOBITKY TPEThbUM JINLIAM II0 3JI0MY YMBICITY,
ZIOJDKHA OBITH BRIIUIAYEHA pa3yMHas KOMIIEHCALHA.
Ecnu xommneHcanys 3a HapylleHVe [IpaB Ha HOBEIE
copTa pacTeHwuii, cboprl (Bo3HaTpaXkeHue) 3a rc-
MI0JIb30BaHUeE IIpaBa Ha COPT ¥ COOPBI 32 OTUYKJEeHHE
IIpaBa Ha COPT He ObLTH BO3BpAIlleHBI, OHU MOZJIeXAT
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BO3BpPALIE€HWIO ITOTHOCThIO NI 9YaCTUYHO, €C/IN 3TO
SABHO Hapylia€T IIPUHIIUII CIIPaBEJJIMBOCTHU.

CucreMa perucTpanyy COpTOB pacTeHuUil

Peructpanusa copTa pacTeHUs — 3TO CHCTeMa
KOHTPOJIA AOCTyTIa Ha PBIHOK, B KOTOPOU HaJIexa-
1Me aJMUIHUCTpaTUBHbIE OpraHbl JOKHBI paccMa-
TpUBaTh COPTa B COOTBETCTBUU C IPaBOBBIMU IIPO-
LieZlypaMHu, pelaTh, IpeAoCTaBIATh I COPTY OXpaHy
JU1 BBIXOZIA Ha PBIHOK, U ONIpe/iesIATh chepy ero mpo-
[BIDKEHUA U IPUMEeHeHUA.

B Kutae copTa cenbCKOX03AHCTBEHHBIX KYIb-
TYP, KOTOPBIE JIOJDKHBI OBITH 3aPETUCTPUPOBAHEIL,
He JJO/DKHBI peKJIaMHUpOBaThCA, IPOJBUTAThCA WIN
npogaBaTbhes 6e3 peructpanuy. Eciu copra ecHbIx
KYJIBTYP, KOTOPbIE ZIOJDKHBI OBITH 07106 p€eHE!, He ObUTH
0ZI0OpEHEI, OHU HE J0JDKHBI IPOABUTATHCS WM IIPO-
JlaBaThCA Kak yIydlleHHble copTa. OfHAKO, eC/Iu OHU
JeiICTBUTEIbHO HEOOXOMMBI 151 TPOU3BOZACTBA, 3TO
ZIOJDKHO OBITH OIpesenieHo KoMUTeTOM 10 yTBEpIK-
JI€HUIO COPTOB JIECHBIX KYJIBTYP.

B KuTae BHeZipeHa cucTeMa 5KCIIepTU3bl COPTOB
ZI711 OCHOBHBIX CEeJIbCKOXO3AMCTBEHHBIX KYIbTYp U
OCHOBHBIX JIECHBIX KY/IbTYp. OHU JOKHBI IPONUTHU
yTBepxXJeHue (3KCIepTu3y) mepes NpoABUKEeHUEM
Ha ypoBHe KHP wiu Ha ypoBHe npoBuHIuii KHP.
OCHOBHBIE JIeCHBIE COPTAa, OIlpe/ieJIeHHbIe OpraHa-
MU JIECHOTO XO3HCTBa U MMacTOUII TPaBUTETbCTBA
TIPOBUHINY, AOKHEL TOJJIeKaTh YTBEPXKJEeHUIO Ha
ypoBHe npoBuHIMU. CopTa, ToZaHHbIe Ha yTBepXK/e-
HUe, I0JDKHBI COOTBETCTBOBATh TPEOOBAHUAM OT/IH-
YHMOCTH, €IJMHO00pa3us U CTaOMIBHOCTH.

MUHHCTEPCTBO CEIbCKOI'0 X034MCTBa U Celb-
ckux zei, [ocyaapcTBeHHOe yIIpaBjeHue JeCHOIO
XO3ICTBA ¥ TACTOUIIL ¥ OPTaHBI CETBCKOT'O XO3MCT-
Ba, CEeJIbCKUX ZieJI U JIECHOTO X03AMCTBA U MacTOMII
[IpaBUTEIbCTBA IPOBUHIINY JO/KHBI, COOTBETCTBEH-
HO, CO3/laThb KOMUTETHI II0 yTBEPXKAEHUIO COPTOB
CeTbCKOX03AHCTBEHHBIX KY/IBTYP U JIECHBIX COPTOB,
COCTOSIINE U3 DKCIIEPTOB JI IPOBEAEHUA pabOThI
IO YTBePKJeHHIO COPTOB. Ec/Iu y 3aABUTENA eCTh
BO3pakeHUA IIPOTUB COPTOB CENbCKOXO3ANCTBEH-
HBIX KYJIBTYP U JIECHBIX COPTOB, KOTOpBIE He IIPO-
IIUTA YTBEPKAEHUE, 3asIBUTENb MOXKET OOPATUTHCA B
IIlepBOHAvYaJIbHO pacCMaTPUBABIINY 3aABKY KOMUTET
TI0 YTBePKAE€HUIO WIN B Hal[OHAJIbHBIY KOMUTET 110
YTBEPKAEHUIO A IOBTOPHOU ITPOBEPKHU.

IOpuanueckue 1 pusnIecKre JULA, IoAarol1e
3adBKY Ha YTBepK/IeHUe OCHOBHBIX COPTOB CEJIbCKOXO-
3AMCTBEHHBIX KYJIBTYDP, MOTYT HANPSIMYIO OOPaTUThCS
B HanioHaIbHBIN KOMUTET IO YTBEPKJEHUIO COPTOB
CeIbCKOXO3AMCTBEHHBIX KY/IBTYp WIN B COOTBETCTBY-
OIIMI IPOBUHIINATBHBIN KOMUTET. JI71 3aABOK Ha
yTBEpKJeHNe COPTOB OCHOBHBIX TeHEeTUYeCKU MOJU-
bUIMPOBAHHBIX KYJIBTYP (32 MCKIIIOUeHNEM XJIOIKA)
3asBKU JJOJDKHBI OBITH TTIOIaHBI HETTOCPEAICTBEHHO B
HanrioHanbHBIN KOMUTET 10 YTBEPXKJEHUIO COPTOB
CeJIbCKOX03ANCTBEHHBIX KYJAbTYP. 3aABUTENN MOTYT
[I0JjaTh 3aABKY Ha HallOHAJIbLHOE WX IIPOBUHIAIIb-

HOe yTBep:XK/leHHe OTZAeNbHO WIN IToAaTh 3asBKy Ha
HallMOHaJIbHOE U TPOBUHIIUAIBHOE YTBEPXK/eHUe
OZIHOBpPEMEHHO, a TaKXe MOTYT II0ZjaTh 3aBKY Ha
yTBepJeHNe B HeCKOJIbKO ITPOBUHIIUN, aBTOHOM-
HBIX PETUOHOB Y MYHUIUIIAJIUTETOB OJHOBPEMEHHO.

JlJ1s1 OCHOBHBIX JIECHBIX COPTOB /IEpEBbEB MOKET
NIPUMEHATHCSA HallMOHAJIbHOE WIN IPOBUHIINATBHOE
yTBep:kZeHUe; HO, eC/IU peroHalbHble UCITBITAHUS
3aBeplIeHbl TOJIbKO B OJHOU MPOBUHIINU, aBTOHOM-
HOM palioHe WIU MyHULIMIIAJUTETe, JOKHO MIPU-
MeHAThCSA MPOBUHUIMANIbHOE YTBep:KAeHue. CopTa
OCHOBHBIX JIECHBIX ZlepeBbEeB, ONpe/ieIeHHbIe Jiec-
HBIM JlellapTaMeHTOM IIPOBUHIIUAIBHOTO IIPaBUTEb-
CTBa, ZIOJIXKHBI IPUMEHSTHCA JJIs1 IPOBUHIIMATBHOTO
yTBepxAeHUsA. OAVH U TOT JKe COPT JIECHBIX IepeBheB
He MOXXeT OBITh OJHOBPEMEHHO TOZIaH Ha HaI[ho-
HaJbHOE U MTPOBUHIINAILHOE YTBEPXKAECHHE.

Copra cenbcKOX03IUCTBEHHBIX KYJIBTYP U JIECHBIX
JlepeBbeB, MpOoIleIe HallMOHAIbHOE YTBEPKIeHUE,
My6IMKyoTCa MUHUCTEPCTBOM CEThCKOTO X03SCTBa
U ceJIbCKUX Jei u ['ocyjapcTBeHHBIM yIIpaBieHueM
JIECHOTO X03gHCTBa U MacTOUII ¥ MOTYT TIPOJBHU-
raThCs B MOAXOJAIINX SKOJIOTUYECKUX 30HAX 110 Beelt
cTpaHe. CopTa CelbCKOX03AHCTBEHHBIX KYJABTYP U
yAy4IlleHHbIe COPTAa JIECHBIX KYJIbTYP, 00OpeHHbIe
MIPOBUHITMATBHBIM TTPABUTENBCTBOM, TODKHBI Ty OJIH-
KOBAThCS OpraHaMU CEJIbCKOTI'0 X035MCTBA, CeNbCKUX
paiioHOB, JIeCHOI'O X03AHCTBa U nacTOUIL IIPOBUH-
LIMAJIbHOTO IPAaBUTENbCTBA U MOTYT IIPOABUTATHCS
B IIOAXOJAIINX dKOJOTUYECKUX 30HaX B IpeJenax
aIMUHUCTPAaTUBHOT'O PeTUoHa.

Eciu copTa cesbCKOX035IMCTBEHHBIX KYJABTYp U
yIydllleHHbIe COPTa JIECHBIX KY/IbTYP BHEAPSIOTCSA B
paiioHsI TOM Ke MOAXOAIIeN SKOJIOTMYeCcKOl 30HbL B
APYTUX IPOBUHITHAX, aBTOHOMHBIX paliloHaX U MyHU-
LUIAINUTETax, HaXOAAMMNXCS 0/ IPAMBIM KOHTPO-
JieM LIeHTPaJbHOTO IIPaBUTENbCTBA, IPOU3BOAUTED
ZIOJDKEH COOBIUTD O BHEJPEHHBIX COPTaxX U palioHax
BHeZIpEHUS B OPTaHbI CebCKOTO XO35IUCTBA, CETbCKUX
patioHOB, JIECHOTO X031 CTBA ¥ TIaCTOUII] TPOBUHITH-
aJbHOTO TIPAaBUTENbCTBA /I perucTpanuu. YTo6w!
BHEJIpUTD COPTA JIECHBIX KYJIBTYP, KOTOPBIE He pac-
MpOCTPaHeHHbI B PETHOHE eCTECTBEHHBIM 06pa3omM,
OHU JIOJKHBI ITPONUTU UCIIBITAHNE B COOTBETCTBUU C
HallMOHAJBHBIMU CTaHAApPTaMU BHeIpeHUA.

B KuTae npeaycMoTpeHa cucTeMa perucrtpa-
LIV COPTOB /i1 HEKOTOPHIX HEOCHOBHBIX KYJIBTYP.
K HeOCHOBHBIM OTHOCSTCS KYJIBTYPHI, OTINYHBIE OT
MISITU OCHOBHBIX KYJIBTYp: pUca, MIIeHULBl, KYKYpy-
3bl, XJIonKa U cou. CopTa, BKJIIOUEHHbIE B KaTajor
perucTpaly HEOCHOBHBIX KYJIBTYP, AOKHbI OBIThH
3aperucTprUpOBAHEI [0 IPOJABMKEHMS MIPOAYKIIUU
Ha phIHKe. KaTanor peructpanuu pa3pabaThiBaeTcs
U KoppeKkTupyeTcsa MUHUCTEPCTBOM CEJIbCKOT'O XO-
3MCTBA U CEJIbCKUX JIe]l.

CeJTbCKOX03SCTBEHHBIE TEHETUYECKY MOAN(UIIH-
pOBaHHbIE OPTAaHU3MBI IeJISITCA Ha YeThIpe YPOBHA: I,
I, IIT 11 IV B COOTBETCTBUU CO CTEIIEHBIO UX OITACHOCTU
JU1A1 TIofie, )KUBOTHBIX, paCTeHUM, MUKPOOpraHu3-
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MOB U DKOJIOTUYeCKOU cpeZbl. Bece ropuamyeckue u
dusMUecKue TUIIA, 3aHUMAIOITUECS UCCITEA0BAHUAMU
CETbCKOXO3SMCTBEHHBIX TeHETUYECKU MOAUGUIIUPO-
BaHHBIX OPTaHMU3MOB C YPOBHAMU 6e3omacHocTH 111
u IV, UCTIBITAaHUAMY ¥ UMIIOPTOM BCEX YPOBHET 6e3-
OTTACHOCTH, a TAK)KE TIPOU3BO/ICTBEHHBIE U TIepepaba-
TBIBalOIIVe NIpeANpUATUA U nlia B KuTae ZO/KHEI B
COOTBETCTBUM C KATETOPUSAMU U YPOBHIMU Oe30mac-
HOCTH CETbCKOXO3SHICTBEHHBIX T€HETUIECKU MOIUDH-
IIMPOBAHHBIX OPTAaHU3MOB COOOIIATh WX TO/IaBaTh
3asBKU B YTIpaBjieHue TI0 BOIIpocaM 6e30TmacHOCTH
CETbCKOXO3AHCTBEHHBIX T€HETUYECKU MOANDUITU-
POBaHHBIX OPraHU3MOB, CO3ZlaHHOEe MUHUCTEPCTBOM
CeJIbCKOT'O XO3AMCTBA U CeJIbCKUX ZIeJT, IIO3TAITHO.

OpraHuszanuu, 3aHUMaroIecs SKClIepuMeHTaMu
C CEeTbCKOXO3SCTBEHHBIMU T€HETUYECKHU MOANPUITH-
pOBaHHLIMY OpraHW3MaMH, MOTYT [I0AaBaTh 3asBKU
B MUHHCTEPCTBO CEILCKOTO X0O3IUCTBA U CETbCKUX
Zest st IosrydeHus cepTrudrKaToB 6€30macHOCTH
CEeTbCKOXO3SMCTBEHHBIX TEHETUYECKU MOAUGUIIIPO-
BaHHBIX OPraHU3MOB II0CJIE 3aBEPIIEHUA IIPOU3BOJ-
CTBEHHBIX 3KCIIEPUMEHTOB.

CeMeHa reHETUYECKU MOAUPUITMPOBAHHBIX pa-
CTeHUU, ceMeHa, oJIy4YeHHbBIE C UCIIONb30BaHUEM
CETbCKOXO3AHCTBEHHBIX T€HETUIECKU MOANDUITU-
POBaHHBIX OPTaHU3MOB WIHN CoZep Kallye KOMIIO-
HEHTHI CeJIbCKOX03IHCTBEHHBIX TeHETUYECKH MO/U-
GUIIMPOBAHHBIX OPTAaHU3MOB, [IOJKHBI ITOJTyIUTh
cepTrdUKaTH 6€30TIaCHOCTH CETbCKOX03SIMCTBEHHBIX
reHeTUYEeCKU MOAUPUIIMPOBAHHBIX OPTAHU3MOB /10
OLIEHKWU, ITIOATBEPXKAECHUA WIN PETUCTPALIUN.

JlyisT MpOU3BO/ICTBA TEHETUYECKU MOAUDUITHPO-
BaHHBIX CEMAH pacTeHUH Heo6X0AUMO TIOTYIUTh JIU-
LIEH3UI0 Ha IIPOU3BO/CTBO CeMAH, BbIJaHHYI0 MUHU-
CTEPCTBOM CeJIbCKOT'O X035IMCTBA U CebCKUX Aeil. [To-
MHUMO COOTBETCTBUSA YCIOBUAM, IIPEAYCMOTPEHHBIM
B COOTBETCTBYIOIIMX 3aKOHAX ¥ aIMUHUCTPATUBHBIX
IpaBwWiax, IPOU3BOCTBEHHLIE OpraHU3aliiu U UL,
roZaromyie 3asBKY Ha NOoJydeHUe JUIeH3UM Ha IIpo-
U3BO/ICTBO T€HETUYECKU MOAUPUITMPOBAHHBIX CEMSIH
pacTeHu, TakKe JODKHBI BBITIOJTHUTD CIeAYIONIe
VCJIOBUS: TIONYYUTD cepTUGUKATH 6e30TmacHOCTH
CENTbCKOXO3SMCTBEHHBIX TEHETUYECKU MOAUGUIIIPO-
BaHHBIX OPTaHMU3MOB U IIPOUTHU yTBEpXKIeHUE COPTA;
BBIpAIIUBaTh WIU Pa3BOAUTH COPTa B OLIpE/EJICH-
HBIX palloHax; IPUHUMAaTh COOTBETCTBYIOIIYE MePhl
yIpaBjieHus: 6e30macHOCThIO U TPOGIIAKTHUKY; a
TakK)ke COOTBETCTBOBATH JAPYI'MM YCIOBUAM, IIPEAY-
CMOTpPeHHBIM MUHUCTEPCTBOM CEeIbCKOTO X03AHCTBa
U CeJIbCKUX JIeJl.

NHocTpaHHBIe KOMIIAHUU, KOTOPBIE DKCIIOPTU-
pytoT B KuTaii reHeTHyecku MogUGUITMPOBAHHEIE
ceMeHa pacTeHUU U ceMeHa pacTeHUi, mpou3Be-
JEeHHBIE C MCIIOJIb30BAaHUEM CEIbCKOX035IHCTBEHHBIX
reHEeTUYECKH MOAUGUIIMPOBAHHBIX OPTAaHU3MOB WU
coZiepKalliie celbCKOX03sIMCTBEeHHbIe 'eHETUIeCKU
MOAMGUITMPOBAHHBIE OPTAHU3MBI, ZIOJKHBI ITOIATh
3aABKY B MUHUCTEPCTBO CEIbCKOI'0 X035HCTBA U
CeNbCKUX Zies1. TObKO MPY COOITIOIEHUY CIIEAYIONTIX

YCJIOBUH TECTOBBIE MAaTEPUABI MOTYT OBITH IIPUHATEI

IS BBIE3HBIX U TPOMEKYTOYHBIX UCITBITAHUM, BBIITY-

CKa B OKPYKAIOIIYIO CPeAy U TPOBEIEHNS TPOU3BOJ-

CTBEHHBIX UCIBITAaHUI:

— CTpaHa-3KCIIOPTEP WIN PETHUOH Pa3peLIiIv COOT-
BETCTBYIOIIlee UCIIOIb30BAHNE COPTA PACTEHUA U
BBIITYCTHJIN €T'0 Ha PBIHOK;

— CTpaHa-3KCIIOpPTep WIN PETHOH ZJOKa3aIH C TIOMO-
IIBI0 HAyYHBIX SKCIIEPHMEHTOB, UTO OH 6e3BpesieH
JUIS TIOZieH, )KUBOTHBIX, PACTEHHI, MUKPOOpra-
HU3MOB U 9KOJIOTYECKOU CPeJIbI;

— TPUHHUMAIOTCS COOTBETCTBYIOIINE MePHI 110 YIIPaB-
JIEHUIO 6€e3011aCHOCTHIO U TPOUITAKTHKE.
ITocste 3aBepIIeHUs TPOU3BOACTBEHHOT'O UCITHI-

TaHUsA, OLIEHKY 0€3011aCHOCTH U MTOJIy9eHUs CEPTH-

¢duKaTa 6€301IaCHOCTH CETbCKOXO3SHCTBEHHBIX T'eHe-

TUYECKU MOAUGUIINPOBAHHBIX OPTaHU3MOB MOTYT

OBbITH BEIIOTHEHBI IPOLEYPHI YTBEP)KAEHNUSA, OLEHKU

Y peruCTpaliy.

IIpaBoBas cucTeMa OXpaHbI
HOBBIX COPTOB pacTeHuii B Poccun

3akoHO/IaTeIBCTBO B cdepe OXpaHbI
HOBBIX COPTOB pacTeHuii B Poccuu

Copra pacteHuii oxpansiorcs B Poccuu kak ca-
MOCTOSITE/TbHBIN 00BEKT UHTE/UIEKTYaIbHBIX ITPaB
U SIBJISIIOTCS OAHUM U3 JIBYX BU/ZIOB CeIeKIMOHHBIX
JOCTIDKEHUM HapsAAy C TOpoAaMU XXUBOTHBIX. Pery-
JIMPOBAHUIO OTHOIIEHUH B chepe OXpaHbI COPTOB
pacTeHul B pOCCUIICKOM 3aKOHOATENbCTBE TTOCBSA-
meHa 1. 73 «[IpaBo Ha ceJIeKIIMOHHOE JOCTHKEHUE»
yactu yeTBepToii 'K P®. B Poccutickoit ®eznepariviu
OXPaHAIOTCS COPTa paCTeHUH, 3aperucTpUpOBaHHbIE
B ['ocyzapcTBEHHOM peecTpe OXpaHsAeMbIX CeleKIIU-
OHHBIX JIOCTHXKEeHUH, KOTOPBIY HAaXOAUTCA B BeZleHUU
TocyzapcTBeHHOM KoMuccuu PO no ucneITaHUIO U
oxpaHe ceJIeKIIMOHHBIX focTikeHnil (PI'BY «[oc-
COPTKOMMUCCHUSI»). [IpU 5TOM CTOUT OTMETHUTD, UTO
ZleATeJIbHOCTh ['0OcCcOpTKOMUCCUU HallpaBjieHa Ha
BBITIOJIHEHYE F'OCYZAapCTBEHHOT'0 3alaHUs, YTBEPXK-
ZAeHHOro MUHUCTEPCTBOM CeNbCKOTo X03diicTBa PO.
VimenHo B MuHcenbxo3 PO nojaerca 3asaBka Ha
BBIIQUy [TaT€HTAa Ha COPT pacTeHus. B oTHoIeHUN
CeJIeKIIMOHHBIX JOCTIKEHUH B 1IeJIOM ITpeycMOoTpe-
Ha rmaTeHTHas GpopMa OXpaHbl, IPU ITOM IO TAKOMY
MaTeHTy BO3HUKAIOT IpaBa Ha ceJeKIIOHHbBIE JOCTU-
YKeHUA sui generis, He peryaupyeMsle 1. 72 «[laTeHT-
Hoe npaBo» 'K P®, nocesAmeHHON TpagUIIMOHHBIM
MaTeHTHBIM MTpaBaM Ha U3006peTeHUs, TOIe3HbIE
MO/IEJIV, TIPOMBITIIEHHBIE 0OPAa3ITHL.

B TO ’Ke BpeMs eCTh HEKOTOPhIe CMeXKHBIE 061aCTH
OXpaHBbI TATEHTHBIX MTpaB. 37leCh HEOOXOAUMO OTMe-
TUTD, YTO TPAJUIMOHHOE TIOHNUMAaHVe U300peTe s
Kak 00beKTa MaTEeHTHHIX MTPaB, 0ObEKTAa MPOMBIIII-
JIEHHOI COGCTBEHHOCTH BKJIIOYAET B c€0S TEXHUYE-
CKUe pellleHNUs, OTHOCAIIMECS U K TPOAYKTY, KOTOPhIM
MOXXET OBITh KYJIBTypPa KJIETOK PACTEHUH U KUBOT-
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HBIX (B 3aBUCMOCTHU OT HAalIMOHAJILHOTO IIOAX0/A TOTO
WJIM THOT'O TOCYZapCTBa), ¥ K criocobam (mmpoueccam)
OCyIIeCTBJIEHUA AefCTBUM HaJ 00 beKTaMH MaTepy-
aJBHOT'O MUpa C IOMOIIBI0 MaTepUalbHBIX CPEJCTB,
B TOM YHCJIe K IPUMEHEHHIO ITPOAYKTA WIH CIIocoba
TI0 3apaHee oIpe/ie/ieHHOMY HasHadeHu1o. [1pu aToM,
HamnpuMmep, B Poccuy IMeHHO ITaTeHTHasA OXpaHa U30-
OpeTeHHIO MOXKeT OBITh IIPeJOCTaBIeHa, €CT OHO
TIpeZICTaBIsAeT COO0H TEXHUIECKOE pPellleHue, OTHOCS-
Imeecsd K KyJIbType KJIeTOK pacTeHUI WM >KUBOTHBIX, a
TaK’Ke K CII0CO0Y WIM TPUMEHEHUIO TAKOTO IPOAYKTA.
Kpowme Toro, B Poccru OTAENIBbHO OT U300peTeHni
OXPaHAIOTCA CeNEeKIMOHHbIE JOCTIKEHNS, BKII0Yalo-
1IMe copTa pacTeHUM, ozsexalyie perucTpalii B
T'ocyznapcTBeHHOM peecTpe OXpaHsAEeMBIX CeIeKIH-
OHHBIX JOCTIKEHU, eC/IM OHM OTBEUYAIOT YCTAHOB-
sneHHbIM B 'K PO TpeboBanusaM. [Ipu 3ToOM cOpTOM
pacTeHul ABJAeTCA TPyIIa pacTeHU, KoTopas He3a-
BHCHMO OT OXPaHOCIIOCOOHOCTH OTIPeeNISeTCs 110
TIpU3HaKaM, XapaKTepU3yIOLIUM JaHHbI FeHOTUI
WY KOMOMHAIIVIO T€HOTUIIOB, U OTIMYAETCs OT APY-
TUX IPYIII PACTEHUIA TOTO XKe 60TAaHUYECKOTO TaKCOHA
OJTHUM WIY HECKOJIbKUMHU IIpUsHaKaMu. COpT MOXKeT
OBITD TIpE/ICTABJIEH OZHUM HJIM HECKOJIBKIMHU pacTe-
HUAMH, YaCThIO WM HECKOJIbKHMMMU YacTAMU pacTe-
HUA [IpY YCJIOBUY, YTO TaKasd 4acThb WM TaKue YacTu
MOT'YT OBITH HCITOJIb30BAHBI JJIs BOCIIPOU3BOZCTBA
LIeJTBIX pacTeHUH COpTa, a OXpaHAeMbIMU KaTeropus-
MU COpTa PACTEHUH ABJIAIOTCA KJIOH, IMHUSA, THOPUZ
IepBOTo NoKoeHus, monyaanus (ct. 1412 I'K PO).

Oco6eHHOCTH IIPAaBOBOTO II0JX0/a K OXpaHe
HOBBIX COPTOB pacTeHuii B Poccuu

KpuTepusiMu 0XpaHOCIIOCOOHOCTH CEIEKIIMOHHO-
T'O ZIOCTYDKEHUS, BKJTFOUAst COPTa pacTeHuH, B Poccuii-
ckoti ®eziepaliuy SBISIOTCI HOBU3HA, OTIMYUMOCTb,
OZHOPOZHOCTD Y CTAOMIBHOCTD. Ha ceyleKIMOHHBIE
ZOCTYDKEHUS TaK Ke, KaK 1 Ha u3o0bpeTeHus, B Poc-
cuu BbIZIaeTcs naTeHT. Ho B JaHHOM ciTydae TaTeHT
BBIIaeTCA Ha CeJeKIIMOHHOe JOCTIDKeHNe, OTBedaro-
Iee KpUTEPHAM OXPAaHOCIOCOOHOCTH U OTHOCAIIIEECs
K 60TaHUYECKUM U 300JIOTUYECKUM POJIaM U BUZaM,
repevyeHb KOTOPBIX YCTaHABIMBaeTCs MUHCEIbX0-
3oM. Takoli mepeyeHb YCTAaHOBIEH TPUKa30M MUHU-
CTepCTBa cebckoro xo3daiictBa PO ot 1 uroma 2019 1.
N2 369 «O6 yTBepKAeHUY TIepeYHsI 60TAHUYECKUX U
300JIOTUYECKUX POZOB U BUJIOB, IIPEZyCMOTPEHHOTO
cratbel 1413 I'paxxzaHckoro kogekca Poccutickoi
Depepanyiu».

Ba’kHO IOZIYEPKHYTh, YTO B TO BPeMS KaK IaTeH-
THI Ha U300peTEHNS BhIZIaeT PocliaTeHT, TaTeHTH Ha
CEJIEKITMOHHBIE IOCTDKEHUS BbIZIaeT MUHUCTEPCTBO
ceJIbCcKoro xo3saticTBa. I'maBa 73 I'K PO, mocBaIenHas
OXpaHe CeJIEKITMOHHBIX JIOCTYKEHUH, BKITIOYAst COPTa
pacTeHuH, COCTOUT 13 CIIeZYIONINX IIeCTH naparpados:
OCHOBHBIE TTOJIOXKEHUS; UHTEJUIEKTYaIbHBIE ITPaBa Ha

1

doi.org/10.1007/s40319-020-00952-9 (naTa obpatueHus:

CM.: Dederer H. G. Patentability of genome-edited plants

CeJIeKIIMOHHBIE JOCTIDKEHUA; PaclopshKeHNe UCKITIO-
YUTeJIbHBIM IIPABOM Ha CeIeKIIOHHOE JOCTIDKEHNUE;
CeJIeKI[MOHHOE JOCTIDKeHNe, CO3[aHHOe, BEIBEZICHHOE
VJIY BBISIBJIEHHOE B MOPSZIKE BBITOTTHEHUS CITyKeOHOTO
3a/laHuA VIV [IPY BHITTOJTHEHUH PaboT 110 ZI0TOBOPY;
TIoJTydeHHe IIaTeHTa Ha CeJIeKI[MOHHOe JIOCTIDKeHe,
TpekpalleHue JefcTBUA aTeHTa Ha CeJIeKI[MOHHOe
JOCTIDKEHMe; 3allliTa [IpaB aBTOPOB CeIEeKIIMOHHBIX
JOCTYDKEHUH M MHBIX TATEHTOO0OIajaTeseit.

B 11e;10M ITOAXO/BI K OXpaHe COPTOB PacTeHUU B
Poccuu u KHP asisAtorea cxogaeiMu. [1py sTom nme-
I0TCs MHTepecHBle ocobeHHOCTH. Hampumep, ma-
TeHTOO0 IaIaTeb MOXET IoZaTh B MuHcenpxo3 PO
3asB/IeHUE O BO3MOXKHOCTH IIPEIOCTABJIEHNS II0O0MY
JIUIY IIpaBa UCMOIb30BaHUA CENEKIIMOHHOTO JOCTH-
>keHUs (OTKpBITas JIUILeH3UsA). B JaHHOM ciryJae npeji-
ycMoTpeHa ckuzka B 50 % oT pasMepa MOIUIMHEI 33
nojiep kaHue IaTeHTa B cujle. YCIOBHA, Ha KOTOPBIX
IIpaBO UCII0/Ib30BAHUA CENEKIIMOHHOTO JOCTIKEHNA
MOXeT OBITh [TPeJOCTaBIEHO JIF0O0MY ULy, GopMyITu-
pytoTcs u coobimaioTes B MuHcenbxo3 PO s omy6-
JINKOBAaHUs caMUM IIpaBoobiazaTenem. [1pu aToM
OT3BIB 3asIBJIEHHSA 00 OTKPBITON JTUIIEH3UN BO3MOXKEH
He paHee YeM 4yepe3 Z1Ba rozia co JHsA My OIHKaIHH.

YuuTeIBas TOT GaKT, ITO B HACTOSIIIee BpeMs Halllo-
HaJIbHbIE TATEHTHBIE 3aKOHBI B OOJIBIIMHCTBE CTPaH
MMpa [103BOJIAIOT ITaTEeHTOBATh HOBEHIIHe CeeKIN-
OHHBIE TEXHOJIOI'MH, COPTA PACTEHUH U/ WIN TeHeTH-
YecKrie MaTepHrasibl paCTeHUl, KOTOPBIE pa3pabaThl-
BAIOTCA C UCIIOIb30BaHNEM 3TUX TEXHOJIOTUH, ClelyeT
OXXKHZATh, YTO YHCJIO [TATEHTOB B 0003HaYeHHOM cdhepe
B Mupe OyZieT mpofonkaTh pactu. Kak yxe ormeva-
JIOCh BBIIIIE, pacTyllee YHUCIO TaTeHTOB, B TOM YHCIe
Ha CeJIeKIIMOHHEIE IOCTIDKEHNS, MOXKeT OTPaHUIUTh
cBOOO/y ZeiCcTBUI JIFOOOTO cesleKIMoHepa, 6yb TO
bepMep-ceneKIMOHep WIH CeEKIIMOHep, paboTato-
IMH B TOCYZAapPCTBEHHOM WM YaCTHOM OpraHusaluy,
MIOCKOJIbKY [TATEHTHBIE 3aKOHBI OOBIYHO HE ITO3BOJISIOT
TPETHUM JIMIIAM HCIIO/Ib30BaTh 3alMIeHHEIN MaTe-
pyaJI I JasibHEHIIel ceteKIyu 6e3 Corviacus IIpaBo-
obazarets.

daxTOpOM, OCTIOKHAIOIINM HUCIIO0Ib30BaHNE HOBBIX
TeXHOJIOTUH peJaKTHPOBAaHUA I'eHOB, ABJIAETCA TO, YTO
[IATEHTOCIIOCOOHOE pacTeHUE C OTPEJAKTHPOBAHHBIM
TeHOMOM MOXXeT ObITh GEHOTUIINIECKH U IaKe TeHO-
TUMIWYECKY HEOTIMYMMO OT pacTeHNs, SBOTIOIMOHU-
PYIOILIEro eCTeCTBEHHBIM ITyTeM, WIN pacTeHMs, TOIy-
9YeHHOTr'0 IIyTeM TPaJMIMOHHON celleKINY PacTeHMH.
OTO fIBJIeHNEe BBI3BAJIO ONTACeHUA Y TPAAUIIVIOHHBIX
CeJIeKI[OHEePOB pacTeHUI OKa3aThbCsA BOBJIEUeHHBIMU
B ZIOPOTOCTOSIIIYE IIPOLieyPhl HAPYLIeHN NaTeHTHBIX
IIpaB B ciIy4ae, ecjii OHU pa3paboTaroT U BEIBEAYT HA
PBIHOK HOBBIY COPT PacTeHUsI, OCHOBHEIE ITPU3HAKU
KOTOPOT0o OyZyT IIOXOXXKY Ha IPU3HAKU 3aIIaTEHTO-
BaHHOI'O PaCTeHUs C OTPEJAKTUPOBAHHBIM I'€HOMOM
13-3a COOTBETCTBYIOIIMX MyTaLHii'.

: a convoluted debate // 2020. IIC. 51. 681—684. URL: https://
18.04.2025).
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TonbKO HEGOIIBIIOE YUCIIO TPAHCHAI[MOHATBHBIX
KOMITaHU MOTYT TIO3BOJIUTh cebe BHICTPOUTD CHUCTe-
My IIPaBOBO¥ OXpaHbI, OpraHU30BaTh KOMIUIA€HC-
MIPOIIECCHI, IPUBJIEYb MPODECCUOHATBHBIX ITATEHT-
HBIX TIOBEPEHHBIX /IS 06ecrieyeHnsT KaK 3ai[UThl
CBOMX COOCTBEHHBIX aKTUBOB, TaK U JIOCTYIa K CTO-
POHHUM WHCTPYMEHTaM U MaTepuaiam (Harmpumep,
IIOCPeZCTBOM JINIIeH3NPOBAHUSA, IIEPEKPECTHOTO
JINTIIEH3UPOBAHUSA WIH MomIoeHu). ITogasisto-
1ee GOMBITUHCTBO HEOOMBITHUX MEXKAYHAPOJHBIX U
HAIMOHAIbHBIX CEIEKITMOHHBIX KOMIIaHUM, TOCyap-
CTBEHHBIX CEJIEKITMOHHBIX YUPEXAEHUH 1, KOHEYHO,
bepMepoB-ceeKIIMOHEPOB He NMEIOT ZOCTYyIa K Ta-
KHUM IIPaBOBBIM pecypcaM. Y HUX OCTaeTCs HECKOIBKO
BapUAaHTOB: MO0 MOAATh 3a5BKY Ha NOTyYeHUE JIU-
1IeH3UH 1 3aTUIaTUTh HEOOXOJUMBbIE TIOILTNHBL, 1160
MTOTIBITATHCA U36€3KaTh WU CKPBITh UCTIOb30BaHMe
MaTepUajoB U IPOIECCOB, 3aNUNEHHBIX ITPaBaMU
WHTEJUIEKTyaIbHOM COOCTBEHHOCTH, MO0 MMPOCTO
MPOZOJKUTH CBOU TPAAUIIMOHHBIE CEJIEKITMOHHEIE
VCWIVSA Y HAZIESITHCS Ha MTOJIOXKUTENbHBIN Pe3YIbTaT.
U1 pepmeprI-ceseKIMOHEePHI, CKOPee BCETo, BbIOe-
pyT (co3HaATETBHO WK OE€CCO3HATENBHO) MOCIEAHUN
BapuaHT’.

EcJii rOBOPUTH HENTOCPEACTBEHHO 06 0COOEHHO-
CTSIX POCCUICKOTO IIOAX0/A, TO IIpeXK/e BCero CTo-
UT OTMETUTD, YTO CEJEKIMOHHASA JeTeNbHOCTh U
CEMEHOBO/ICTBO B Poccuy B TTOC/IETHYE TOABI HAXO-
JSTCS Ha TOAbEMe, B TOM 4HciIe 61arofaps mpaBiiam
JIOKAJIU3aIuy, KBOTUPOBAHUIO BBO3a U ILTOTHOMY
KpeZIUTOBaHUIO, OHAKO OTMEeYaeTCs He0OX0JUMOCTh
pellleHus ¥ HaKOIUTEHHBIX 3a JeCATUIETHS TpobieM
HEJ0CTaTOYHOro GUHAHCUPOBAHMS CEJIEKIINN .

Ba’kHO MOAYEPKHYTH OXPaHy UHTEIEKTYaTbHBIX
IIpaB Ha CceJIeKIIOHHEIE JOCTIKeHUA (copTa pacre-
HUH U TIOpPOJBI )KUBOTHBIX) B Poccutickoit @enepariiiu
B CIelIaJIbHOM IOPsZKe sui generis B 1. 73 «[IpaBo
Ha ceJjIeKITMOHHOe AocTikeHue» 'K PO ¢ Bosamoxk-
HOCTBIO TIOJTYYUTDb MATEHT B MUHUCTEPCTBE CEJb-
CKOT'0 X035HCTBA. [Ipy 3TOM CeJIEKITMOHHBIE OCTU-
JKeHUS He ABIAI0TCA KJIaCCUYeCKUMU 06beKTaMu
MMaTEHTHHIX MTPAaB U BUAOM M300pETEHYs, a TaTEHT
Ha n300peTeHre He BbIJAETCS Ha COPTA PaCTeHUH,
TTOPO/IbI ’KUBOTHBIX M OMOJIOTUYECKUE CTTOCOOBI UX
TTOJIyYEH U, 32 UCKTIOYeHNEM MUKPOOHOTOTUIECKIX
CTIOCO6OB U COOTBETCTBYIOIIUX MPOAYKTOB (cT. 1350
'K P®). OTAenbHO CTOUT OTMETHUTD, YTO UCKITIOYUU-
TeJbHOE IIPABO Ha CeJIeKIIMOHHOE JOCTIKEHNE pac-
MIPOCTPAHSETCS TAKXKE HAa PACTUTENBHBIM MaTepUall,
T.€. Ha pacTeHHe WU ero 4YacTh, UCIIOIb3yeMbIE B
LIEJISIX, OTJTMYHBIX OT IieJiei BOCITPOU3BOCTBA COPTA
(m. 2 cT. 1421 TK P®).

VckmounTebHOE IPaBo Ha CeIeKIIMOHHOE 0CTH-
>KeHMe I03BoJIAeT CeleKIIMOHepy MoydyaTh BO3Ha-
rpakZieHrie He3aBUCUMO OT TOTO, ITpeIHa3HaAYeHbI JIN
ceMeHa /ISl CBOMX HY)KZ WIH Ha [IPOJaky, IIpU 5TOM B
COOTBETCTBUU CII. 4 cT. 1422 T'K P® pepmepr! MmoryT
He IUTaTUTh POSUITU B TeUeHUe IBYX JIET, €CJIU ITPOU3-
BOJIAT ceMeHa /11 COOCTBEHHBIX (BHYTPUXO3SIHCT-
BEHHBIX) 1eseil. CybbeKTaMH TaKUX UCKIIOUeHUH
MOTYT ObITh MHAUBUAYAIbHBIE TIPEATIPUHUMATENU U
IOpUANYEeCcKUe JUIA, OTHECEHHbIE B COOTBETCTBUU C
3aKOHOM K CyObeKTaM MaJjioro U CPEeHETO IPETIPU-
HUMaTeJIbCTBA, a TaKKe rpakaaHe.

To ecThb ucnosb30BaHME PACTUTENIHLHOI'O MaTe-
puasa, IOJIy4eHHOTO B X03AHCTBe, B TeueHUe ABYX
JIeT B KaUeCTBe CeMsIH /i BhIpalluBaHUs Ha TEPPU-
TOPUU 3TOT'0 X035MCTBa copTa pacTeHUl U3 yucia
pacTeHui, epedyeHb POOB U BU/0OB KOTOPBIX yCTa-
HaBnuBaetcs [IpaButenbctBoM PO, mpeacTasiseT
JelicTBUe, He ABA0IIeecs HapyllleHueM UCKII0UU-
TeJIbHOTO IIpaBa Ha CeJIeKIIMOHHOE JIOCTIKEeHHUE.

Otmeuaetcd, u4To ¢ 2020 I. KpyIIHBIE CeIbX03MPO-
U3BOAUTENHN (XOJJUHTH) BCe Ke 00A3aHbl yIIauu-
BaTh BO3HarpaxJeHue, MOCKOJIbKY TaK Ha3bIBaeMasi
dbepmepckas IbroTa KacaeTcst TOJTbKO MaJIbIX U CPe/-
HUX pepMepCcKUx X03gHCTB. [Ipu 3TOM B IepeyeHb
«0CBOOOXKAEHHBIX OT POSUITH», COTIACHO ITOCTAHOB-
nenuto [IpaBurenscrBa PO ot 04.10.2007 N2 643 «06
yTBEPXKAEHUU IIepeyHs POJOB U BU/JIOB pacTeHU, B
OTHOIIIEHUU KOTOPHIX UCIIOJIb30BaHNE PaCTUTEb-
HOT'0 MaTepuasa He SIBJIAeTCSA HapyIleHUeM UCKITIo-
YUTEJBHOT'O ITpaBa Ha CeJIEKIIMOHHOE AOCTIDKEHNEe»
B COOTBETCTBUHU cO cT. 1422 I'K P® BXozAT AecAThb
KYJIBTYp: MATKadA U TBepAas IMIIeHUI[a, POKb, TUMEHD,
TPUTHKAJIE, OBEC, TOPOX, KapTodesb, Tpeunxa, mpoco.

B Poccuu 0BOIBHO 60JbIITOM 06heM PHIHKA Ce-
MSTH, BKJIIOYas BOCIIPOU3BOAUMbBIE ceMeHa COPTO-
BBIX KOJIOCOBBIX M 6060BBIX Ky/IbTyp. HaubobIIyT0
3aBUCHUMOCTDb OT UMIIOPTHOM cesilekiuu Poccus uc-
TILITHIBAET TI0 COPTaM U TUOPUaM TIOZICOTHETHMKA,
caxapHOM CBEKJIBI, KyKypy3bl, cou u pamnca’. [Tpu
9TOM CpeZICTBA OT cOOpa pacCCMOTPEHHBIX BHIIIIE BO3-
HarpaxZieHni BO3M0>KHO HaAllpaBUTh Ha pa3BUTUE
POCCHUMCKUX CENEKITMOHHBIX IIKOJI, YTOOBI CHU3UTD
3aBUCUMOCTD OT IUIOIOB UHOCTPAHHOT'O ITPOUCXOXK-
AeHus. OrpaHudyeHye MOCTaBOK UMIIOPTHBIX CEMSH
MO3BOJIUT HApacTUTh B Poccuu BBIMTYCK CBOETO Ioca-
JIOYHOTO MaTepuasia.

B xadecTBe ellle OAHOL MPOHIEMBI CTOUT OTME-
TUTb HeOOXOMMOCTh OpPTaHU3AIUU U JOIKHOTO
obecrievyeHus AeATETHHOCTH 10 MOHUTOPUHTY COOT-
BETCTBYIOLIUX OTHOILIEHUU IO pacIpoCTpaHEHUIO
COPTOB pacTeHUU, 3aK/II0UeHUIO JUI[eH3MOHHBIX

CM.: Jonge B., Salazar R., Visser B. How regulatory issues surrounding new breeding technologies can impact smallholder
farmer breeding: A case study from the Philippines. 22 September 2021 // URL: https://nph.onlinelibrary.wiley.com/
doi/full/10.1002/ppp3.10219 (naTa obpaiyeHus: 16.04.2025).

Kynute ceMeHa. Kak posinTut MoxeT NoMoUb poccuinickom cenekumu. 3apybexHsbiit onbiT u nosuuus otpacnu // URL: https://
xn--elalid.xn--p1ai/journal/publication/3873 (naTta o6palyeHuns: 24.04.2025).

4

CM.: KynuTb ceMeHa. Kak posnTu MoXeT MOMOYb pOCCUNCKOW cenekumn, 3apybexKHbiv onbIT U MO3ULUSA OTpPacu.
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WHTEJUIEKTYAJIbHOE NPABO

ZIOTOBOPOB U c60PY POSUITH, YTO TPpeOyeT BOBJIEUEH-
HOCTH BCEX 3aMHTePEeCOBAHHBIX CTOPOH, HO Ipex /e
BCero — opraHusanuu (HaydYHOIo yUpeXJeH!s WIn
CeJIEKITMOHHOM KOMIIaHUM). B KOHTEKCTe TOTO 06-
CTOATENbCTBA, YTO JaHHbIe OTHOIIEHUA HaXOAATCA
B YaCTHOIIPABOBOI cdepe, oTMedaeTcs, 4TO 32 ce-
JIEKIIMOHHYIO0 KOMIIaHUIO WM HaydHOe yUpexJeHue
HUKTO 3TH OTHOIIIEHUS OPraHU30BHIBATD He OyZeT U
He J0JDKeH, U B paMKax TaKUX OpraHHU3alnii 1jeeco-
00pa3Ho co3ZjaHre IPUINIEeCKOTo OTAesa, KOTOPBIN
3aHUMaJICS OBl OTCJIEXKMBAHUEM U OpPraHu3anuei
3aKJII0YeHUA JUIeH3UOHHBIX JOTOBOPOB, Paclpo-
CTpaHEeHUsI CBOUX COPTOB pacTeHUl 6e3 IepeKIazibl-
BaHUA TakoU QYHKIIMH Ha CeJIeKIIMOHEePOB, KaK 3TO
HepeJKO ITPOUCXOAUT, TOCKOIbKY IOCIeAHNE JJOKHBL
3aHUMAaTbCA UHBIM HallpaBleHUeM JeaTeTbHOCTH —
BBIBEZIEHMEM HOBOTO COPTa’.

Emte oAHMM Ba)XHBIM aclleKTOM ITpaBOBOU oXpa-
HBI B Poccry ceneKIMOHHBIX JOCTHKEHUH B 1IeJIOM
U COPTOB pacTeHUU B YaCTHOCTU IIPE/CTaBAAIOTCA
MeXJyHapoJHO-IIpaBOBble OCHOBLI OXPaHbI B 3TOMN
obnactu. Tak, Cormamenue TPUIIC, aeiicTBytomiee B
pamkax BTO, 06s13b1BaeT rocyzapctsa — wieHsl BTO
CO37aTh CHCTEMY IIpaB MHTe/UIEKTYaIbHOM COOCTBEH-
HOCTH JIJIA1 3alUTHL COPTOB pacTeHui. B To ke Bpem:a
B 1998 r. Poccuiickas ®ezeparus patuduiimponana
Konennuto (UPOV), cornacHo KOTOpOU HaIuo-
HaJbHOE 3aKOHOZAATeNbCTBO MOXKET OTPaHUYUBATh
MIPaBO CeJIEKIMOHEPA B OTHOIIEHUH JIFOOOTO COPTa,
YTOOBI TO3BOJIUTH pepMepaM HUCIOIb30BaTh IOIY-
YeHHBII UMY CEMEHHOM MaTepHaJl s COOCTBEHHBIX
1iesieli Ha CBOMX 3eMeJIbHBIX yyacTkax. B Poccuu ata
BO3MOXKHOCTb 3aKpeluvleHa B ¢popMaTe ONMCAaHHON
BBIIIle TAaK HAa3bIBaeMON (pepMepCKOH JIbI'OTEI, KOTZAA
X034HCcTBa MOT'YT iBa roZja UCIOIb30BaTh CEMeHa U3
yTBepXKJeHHbIX [IpaBuTenscTBoM PO fecatu BUAOB
Ky/nbTyp 6e3 posuity. [IpobiiemMa 3aKI09aeTcs B TOM,
YTO Ha IIpaKTHKe 3TOT CPOK TaKKe HUKTO He KOH-
TpOJIUpYeT.

Tak, HampuMep, KOJINYECTBO cepTUPUITPOBaH-
HBIX CEMAH II0 TaKOU KyJIbType, Kak o3uMasd Ile-
HULA, He TIpeBbImaeT 17 %, T.e. cepTUUKATHI BBIZA-
IOTCA TOJIBKO OKPYIVIEHHO Ha OJHY IIATYIO OT BCETO
TIOCEeBHOTr'0 MaTepuasa. DTO 03HadaeT, 4To 3a cep-
TUQUIMPOBaHHbIe ceEMeHa Bce X03:IHUCTBA 3aIUIATAT
POSUITH, HO 3a OCTaIbHYFO TIPOAYKIUI0 — HeT®. B 060-
3HaYeHHOM KOHTEKCTe IIpe/jaraeTcsa IIepeBo/, NHC-

TPYMEHTA POSUITH U3 00JIaCTH YaCTHOTO B 06J1aCTh
My6IMYHOTO MpaBa, YTO TOBBICWIO GBI JUCITUTUTUHY
ero c6opa u oriaThl B Poccun’.

BaxkHO Tak)Xe OTMEeTUThb, UYTO Pe3y/IbTaThl aHa-
JINTUYECKUX MCCIeOBaHUM IeMOHCTPUPYIOT TOJIO-
JKUTENbHOE BIUSHUE CUCTEMBI cOOpa POSUITH, TIPE-
noJlaramolei Win orpaHudMBalolleii KOHTPOJIb 3a
UCIIOJIb30BaHNEM BHYTPUXO3SUCTBEHHBIX CEMSIH,
Ha pa3BUTHE JOKAJbHOU CeleKITMOHHON OTpaciu.
HekxoHTposnupyemoe ucnosab30BaHue, B CBOIO O4e-
peZb, CHIDKAaeT MOTHUBALIUIO U CTUMYJI CeJIeKITUOHe-
POB CTPEMUTHCA K UHHOBAIIUAM, BHEIPATH HOBBIE
TEXHOJIOTUH, MO/IePHU3UPOBATh COPTA PACTEHUIA®.
Tarxe oTMevaeTcs, 4To B CEMEHOBOZCTBE BCero Mupa
MIPUMEHUTENHHO K CAMOOIBUISIEMBIM KYJIbTypaM,
HalpuMep NIIeHUlle, CeNeKIIMOHePy IPUXOAUTCA
HanpaMy0 KOHKYpUPOBaTh 3a KOMMePIIUaINu3auio
CBOUX COPTOB C CEJIbXO3IIPOU3BOAUTENAMU, KOTOPHIE
3aHMMAalOTCA BhIpAIMBaHUEM ceMAH’. Tak, B pasHBIX
CTpaHax CyN[eCTBYIOT pa3JudHbIe CUCTEMBI cbopa
POSUITH KaK A1 CePTUPUITUPOBAHHBIX, TaK U JJI
BHYTPUXO3SIMCTBEHHBIX CEMSIH, a 11eJIbI0 IPUMeHeHUs
STUX CUCTEM SBJISETCSA CTUMY/INPOBaHe NMHHOBALIMHI
U CHIKeHUE Hed)PEKTUBHOCTU CEIEKITMOHHOTO TIPO-
necca. Ilpu a3ToM K pakTOpam, KOTOPHIE BIUSIOT Ha
pelleHne NUCTIOIb30BaTh CEPTUPUIIMPOBAHHBIE WU
BHYTPUXO3AMCTBEHHbIE CeMeHa, OTHOCATCSA CUCTeMa
WHTEJUIEKTYaIbHOM COOCTBEHHOCTH, KOTOpas eHCT-
ByeT B CTPaHe, TeXHOJIOTUA CEMEHOBOZCTBA JJI1 KOH-
KPETHOU KYJIbTYPHI U CE0ECTOMMOCTh TPOU3BOZICTBA
marepuasa.

B 0603HaYeHHOM KOHTEKCTE CTOUT OTMETUTh, YTO
mpobieMaTHKa 3aKOHOAATENTbHOTO PETYTMPOBAHUsA
MIpaBOBOI OXpaHbI COPTOB pacTeHUM COXpaHAETCA U
U3-32 HETOYHOCTEHN GOPMYIMPOBOK U HEOJHO3HAY-
HOCTHU NTOAX0ZA0B. Tak, HalpuMep, HeACHO, C KAKOT'0
MOMEHTa OTCUMTHIBATh [iBa roZja Ha IIpaBOMepHOe
(commacHo 1. 4 cT. 1422 I'K P®) ucnons3oBaHue pa-
CTUTEJbHOTO MaTepHrasa, IoJy4eHHOI'O B X03MCTBeE,
B KauecTBe CeMsH /i BhIpallliBaHUs Ha TEPPUTOPUU
3TOTO X035l CTBA COpTa pacTeHU, peAyCMOTPeH-
HoTrO nocTtaHosyneHueM [IpaButenbctBa PO. Ilpex-
CTaBJSAETCA, YTO OTCUUTHIBATD JAHHBIN CPOK MOKHO
C MOMeEHTAa HadaJjla TaKOT'O MCIIOJIb30BaHUA B IEPUOZ,
ZeficTBUA UCKJIIOUUTENBbHOTO IpaBa Ha CeJIeKIINOH-
HOe JocTkeHue. [Ipu aToM BO3HUKaeT peajbHas
CJIOKHOCTD OTC/IEKMBAHMA Havasla ¥ KCTeYeHUs 060-

TaKyro MbICJ/1b BbICKa3an I'IepBbIl‘/‘l 3aMecTuTeNb reHepasbHOro AMpeKTopa HaLI,VIOHaJ'IbHOFO COl03a cenekynoHepos n

cemeHosopioB (HCCuC) HOpuit MoHuapos B xofe KoHdpepeHuun «Mae Mapxa» (cM.: Kynutb cemeHa. Kak posanTtu MoxeT
MOMOYb POCCUICKOI cenekummn. 3apyBeskHbli OnbIT 1 NO3uULMs oTpacu).

CM.: BbICTyN/eHWe pyKoBoAUTENA oTAeN1la 3ePHOBbIX U 3epH0606OBbIX KynbTyp <<repMaHCKOF0 CeMEeHHOro anbdHCa»

Muxauna Byneesa (cM.: Kynutb ceMeHa. Kak posnTii MoXeT NoMOYb pOCCUICKOM cenekummn. 3apyBexkHbli onbIT U No3u-

umsa otpacnu).
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240 [paBoBas 0xpaHa COPTOB PacTeHMmii kak 06bEKTOB MHTENNEKTYanbHbIX NpaB B Poccun i KuTae

3HAYEHHOTO CPOKa, YTO B COBPEMEHHBIX YCIOBUAX
MOJXKET TOATBEPXAATbCA GaKTOM MyOIUIHOTO TIPE-
JIOXKEHMS K MTPOJIa’Ke COOTBETCTBYIOIIEH MPOAYKIIUH.
YcTaHoBJeHe 3/iech 60Jiee KOHKPETHBIX popMasib-
HOCTEMN, CBA3aHHBIX C YBEAOMJIEHUEM U KaKOU-TNO0
WHOU QUKcaluel Hayaaa TaKoro UCIOIb30BaHUS,
IIpeZCTaBIAETCS BO3MOXHOU 3¢ PeKTUBHON Mepoit
TIPEO0/I0IEHUS BO3HUKAIOIIKX MPOOIeM.

Kpome Toro, He ABJsETCA HapyIIeHeM UCKITIOUN-
TeJHHBIX TIPAB Ha CEJEKI[MOHHOE TOCTIKEHUE, TIPE/-
ycMoTpeHHoe B I1. 3 ¢T. 1422 I'K P®, ucnonb3oBanue
OXPaHAEMOT'0 CEJEKIIMOHHOTO JTOCTUKEHUS B Kade-
CTBE UCXOHOT'O MaTepuasa Jji CO3JaHUI APYTUX
COPTOB PACTEHUI U TOPOJ JKUBOTHBIX. OTMeYaeTcs,
YTO 3aKOHOZATENb PYKOBOZACTBOBAJICA 3/1eCh OIarMu
HaMepeHUSMU MPOABIKEHNS HayYHOT'O IPOTPecca,
O/THAKO TaKWe Pe3yJbTaThl, 0OYEBUAHO, MOTYT MIPU-
BECTH K CO37IaHUI0 HOBOT'O CEIEKITMOHHOTO IOCTHKE-
HUS, TPEBOCXOASINETO IO CBOMM XapaKTEPUCTUKAM
HCXOZ[HOE OXPaHsIEMOE CEJIEKIIMOHHOE JOCTIKEHHE ',
YTO MOXXET BBI3BAaTh KOMMepUecKue pucku. C yaeTom
TOTO 06CTOATENBLCTBA, YTO TaKVe HOBBIE COPTA pacTe-
HUI MOTYT OBITH 60JIee YCTOMYMBHIMU K N3MEHEHUAM
MIPUPOJHO CpeZibl U COOTBETCTBYIOIIAA 1e/ih 06ec-
eYeHus TAKOM YCTOMYNBOCTH OblTa e IMHCTBEHHOM
U (IIOMUMO MHBIX BO3MOKHBIX IIPUYMH) KJIIOUEBOHU,
He0oOXOANMO TTO/IIEP’KUBATh 3HAYMMOCTh HCXOAHOTO
CEJIEKI[IOHHOTO ZIOCTYDKEHA /11 OOIIero pe3ysibrata
B II€JIOM, TIOZIIePKUBATh MTPaBo0bIaaTeN st UCXO-
HOT'O Pe3y/IbTaTa UHTEJUIEKTYaTbHOM A€ TETbHOCTH.

B o603HaueHHOM KOHTEKCTEe TpeCTaBIAeTCA
11eJiecoo6pasHbIM BBe/leHe MeXaHU3Ma TIOTyIYeHUs
coryacus y IepBoHavYa bHBIX TpaBoobazaTenei u
BBITUIATH UM BO3HATPaXKAE€HU WU BBHITUIATH Pa3yM-
HBIX KOMITEHCaIuii 6€3 TaKOBOTO 10 METOIUKE, OTIpe-
nensgemoli [lpaButensctBoM PO.

Ba)xHOI Tpo6IeMOii IpeACTaBIAIOTCA U CO0-
CcTBeHHO 3 deKTHBHBIE MEPHI 0becTieYeHrs YCTOM-
YUBOCTU K U3MEHEHUAM IIPUPOAHON Cpesibl HOBBIX
COPTOB pacTeHU#. Buosornyeckast yCTOMYUBOCTh
pacTeHul oNpeAessieTcss MAaKCHMAaTbHBIM 3HAYEHUEM
3KCTpPEMATBHOTO paKTOpa, MPU KOTOPOM PaCTEHUS
elle 0O6pasyIoT JKU3HECIIOCOOHBIE cCeMeHa. YPOBHHU
YCTOMYMBOCTH OJHOTO U TOTO K€ BU/IA WJIN COPTA
PacCTeHUH K BO3JIEHCTBUIO PAa3HbIX GAKTOPOB YaCTO
He COBIIaJaloT (HampuMep, 3SMMOCTOUKUN BU/J, MO-
JKeT OBITh CTab0yCTOWYUBEIM K 3acyxe). [loaToMy
pacTeHUs XapaKTEePU3YIOTCS M0 UX YCTOMYUBOCTHU
K KOHKPETHOMY THITY 3KCTpeMaJbHOTO dpaKkTopa
(cTpeccopa)'': razoycTOMYMBOCTb — YCTOMYMBOCTh
K ra3000pas3HbIM cTpeccopaM (IZI0OBUTHIM ra3aM U
JIPYTUM BpeHBIM ra30006pasHbBIM BelllecTBaM) ; Kapo-

YCTOWYUBOCTb — K MTOBBIIIEHHBIM TEMIIEPATYPaM;
3aCyXOyCTOMYNBOCTb — K 3aCyXe; 3UMOCTOMKOCTb —
K He6JIaroNpUATHBIM YCIOBUAM 3UMHETO [TEPUO/a;
UMMYHUTET — K TaTOT€HHBIM MUKPOOPTaHU3MaM
¥ BUpycaM; MOPO30yCTOMYMBOCTE (0fHA n3 GpopM
3UMOCTOHMKOCTH) — K HU3KUM OTPUIATETbHBIM TEM-
nepaTypam; paAuoyCTOMINBOCTh — K IeICTBHUIO pa-
[AVI0aKTHUBHBIX U3JIydyeHUN (paguanuun); coaeyCcTou-
YUBOCTb — K U3OBITKY PACTBOPUMBIX COJIEH B ITOYBE;
XOJIO0YCTOMYMBOCTD TEIUIOTIOOUBBIX PACTEHUH — K
HU3KUM TI0JIOKUTETLHBIM TeMIIEpaTypaM; YCTONIH-
BOCTbH K [TepeyB/IaXHEeHHIO II0YBHI U €€ CIeZICTBUI0 —
YCTOMYHUBOCTD K TUTIOKCUU (HeZOCTaTKY KUCIOPO/a).

Takoxe oTMevaeTcs, 9TO YCTOWYMBOCTh PACTEHUH
K ZIeHCTBUIO HeOIaronpusATHBIX paKTOPOB OKPYKalo-
el cpezibl OMOTUYECKOH ¥ aOOTUYECKOM IPUPOBI
oIpezesisieT XapaKTep pacrupezesieHns BUZOB 110
KJIMMaTUIECKUM 30HaM 3eMn 2. B OTBeT Ha ieiicT-
BHUe€ HeOJIarompUATHHIX GaKTOPOB PaCTUTETbHBIH
OpraHu3Mm Jubo NepPeXoJUT B COCTOSTHUE CTpecca,
60 npucnocabiuBaeTcsa K HUM. YPOBEHb YCTOU-
YUBOCTHU, TPUCYIINI PACTEHUSAM, BHISIBISETCS JIUIIh
IIpY AefiCTBUM 3KCTpeMalbHOro GaKTopa CpeZpl,
BBI3BIBAIOIIETO Pe3KOE OTKJIOHEHNE OT HOPMBI PsZa
bU3MOIOTNYECKHX TApAMEeTPOB U OBICTPOE BO3BPa-
meHre uxX K HopMe. Eciiu ke MHTEHCUBHOCTS (Z03a)
cTpeccopa IpeBhIIaeT 3alIUTHEIE BO3SMOXXHOCTHU
opraHu3Ma (IIOpOTOBBIe 3HAUEHU), TO pacTeHHe
IOJTy4aeT IOBpeXxAeHre (TOpMO3STCA POCTOBEIE IIPO-
I[ECCHI, HApyIIaeTcs MeTaboIN3M U T.Z.) WIN MOXET
Jla’ke IOTUOHYTH, a B CJIy4ae eCJIu IeCTBHE CTpec-
copa He JOCTHUIJIO IOPOrOBOT'O 3HAYEHMUsI, pacTeHHe
aganTupyetcs (MpUCIocabiuBaeTcs), T.e. YCTOWYH-
BOCTb PacCTEHUH SABJIAETCI KOHEYHBIM PE3YTbTaTOM
azanTanuun’.

B 0603HaYEHHOM KOHTEKCTE /IeHCTBUSA CENEKIVIO-
HEepOB I10 YCWIEHNIO Pe3UCTEHTHOCTU K N3MEeHEeHUAM
[IPUPOAHOM CpeZbl COPTa pacTEHU! B IIeJIOM B MUpe
mpro6peTaroT ocoboe 3HaYeHNe, OFHAKO PEe/ICTaBII-
eTCsl HeZIOIyCTUMBIM yMaJleHIe MHTePECOB, BKIIIOYas
KOMMepYeCKU MHTepec, IpaBoobiiazareneil NCXoz-
HOT'O COpTa pacTeHHUH, Ha OCHOBE KOTOPOI'O CO3/aH
HOBBIH COPT, 60siee pe3ucTeHTHbIH. C y4eToM 0003Ha-
YEHHOT'O TIPE/IJIO’KEHHBIE BHIIIIE MEPHI TI0 BBEIEHUIO
MeXaHW3Ma IOJMyYeHHUsA COITIacys y IepBOHavYasb-
HBIX TpaBOOGJIaIaTesIeld WiIK BBIIUIATHL Pa3yMHBIX
KOMIIeHcauii 6e3 TaKOBOI'o II0 MeTOZAUKe, ollpezie-
snaemotii [IpasutenbcTBoM PO, pescTaBaA0TCA BO3-
MOXXHBIMY 3P PEeKTUBHBIMU MepaMu obecrevueHus
6aaHca MHTEePeCOB O0OIIECTBA U CEJIEKIIMOHEPOB,
B TOM 4YMCJI€e KOHKYpUpPYIomuX. [Ipy 3TOM BaXKHO
aKIIeHTHPOBAaTh BHUMaHNe Ha 00ecrieueHnH yCTOH-

"% CM.: Mpuwaes C. [1. MocTaTeliHbI KOMMeHTapuit K 4acTu YeTBepToi [paxpaHckoro kogekca Poccuiickon Oegepaunn //

CMNC «lapaHT», 2022.

" CM.: flepsabur A. H. YcToitumsocTs pactenuit // URL: https://bigenc.ru/c/ustoichivost-rastenii-f43ea0 (naTa obpatieHus:

25.04.2025).
"2 CM.: [lepsbun A. H. Ykas. cou.
" CM.: [lepsbun A. H. Ykas. cou.
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MHTENNIEKTYANLHOE NIPABO @

YUBOCTH K U3MEHEHUAM IPUPOAHON cpe/ibl HOBBIX HWHBIMU CceJieKI[MOHepaMH B 3TOM HallpaBIeHUU
CEJIEKIIMOHHBIX TOCTIKEHU, KOTOPHIE ZJajKe C y4e- MOTYT OBITh cGOPMHUPOBAHBI U 00ecIieYeHbl CAaMUM
TOM TaKWX BaXXHBIX Llejiell He O/DKHBI HapyllaTh PBIHKOM, a TakXe MoAJAepKaHbl TOCYyJapCTBOM B
WHTEPECHl TPEThUX JIUII, IEPBOHAYAIBHBIX IIPABO- KOHTEKCTE MPEeA0CTaBIeHUsA CyOCHANI, TPUHATUA
obnazarenei. BO3MO’KHBIX Mep IIO/AePKKU CeMeKITMOHHBIX KOOIIe-

CTuMyJIBI IepBOHAYATBHBIX IPAaBOOOIaZiaTeNlell  paluii, B TOM YKCJIe ITyTEM YCTAaHOBJIEHUA B OIIpe/ie-
COBEpIIEHCTBOBATh CBOU COPTA pacTeHMH, fleflaThb JIEHHBIX C/Iy4asax dKCIepUMeHTaJIbHOI'O IPaBOBOTO
ux 6ojiee Pe3UCTEHTHBIMU WIN COTPYAHUYATb C PEXUMA.
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AHHOmMauus. A8a5cb UHCMUMYUUOHATbHOU UHHOB8AUUell, 803HUKULEIL 8 pe3y/ibmanme 83aUMO-
Oeticmaust MexaHUu3Mo8 3auumsl OAHHbLX U 008epusi, data trust deMoHCcMpUpYem 3HAUUMEeNbHbL
NOMeHUUAN 8 ANOXY 6ONBULUX OAHHBLX, 00HOBPEMEHHO 6POCAsl 8b1308 MPAOULUOHHBIM MEXAHUZMAM
dudyyuapHsix obsazamensvcms. Cywecmgyiom dge Modesu 008epust K OQHHbIM: AMEPUKAHCKASL MOJesb
meopuu uH@OpMAayUOHHO020 dogepusi u bpumarckas modesb 0ogepusi kK daHHbim. Kumaii moz 6bt
NpuHsmMb 2ubPUOHYI0 ONEPaAyUOHHYI0 MOOesib 008epUsi K OAHHbIM, Npu Komopoil dogepumens U
noneuumesnbckoe AUYO YCMAaHA8AUBAOM OMHOULEHUS: 008epUst K OAHHbLM NOCPeICMEOM CO2NALLeHUS
0 dogepumenvHom ynpagaeHuu. Tpacmogas KOMNAHUS 8blCMYynaem 8 Kauecmee 008epuUmenbHO20
ynpasasouyezo 01151 8bINOHeHUS GUIYUUAPHBLX 0013aHHOCMell, 8 MO 8peMsl KAK 20Cy0apcmaeHHble
pezyaupyroujiie 0p2aMbl OCYLLeCMBASIOM HA030D 3d ONepayusamil no 008epUMenbHOMY YNPABaeHUIO
OaHHbMU. Co2nacHo 3moti modenl, mpacmosas KOMNAHUS U NOJIb308AMeNU OAHHbLX SB8AIOMCS
OCHOBHBIMU CYOBEKMAaMLL, OMEeMCmaEeHHbIMU 3a 8bINOIHEHUe PUIYYUAPHBLX 00513aHHOCmell.

B donosiHeHue K 06513AHHOCMAM JOSLALHOCMU GUIYYUADHBLe 0053AHHOCMU QONNCHBL MAKNCE BKILIO-
uams 06s13amesibcmao obecneuusams 6€30nACHOCMb OAHHBIX 008epUMeis, CNOCO6CMBYs NPU AMoM
NOJIHOMY PACNPOCMPAHEHUI0 OAHHBIX OISl Peanu3ayull ux yeHHocmu kak akmuea. Kozda yupeoicde-
Hue, 0ogepsarowee OaHHble, HApywaem cgou GudyyuapHble 06s3amenbcmasd, bpems 00Ka3bl8aHUs
nepexodum k 008epeHHOMY JULY U NPUMeHsIeMcsl NPUHUUN Npednoidzaemoll 0meemcmeeHHOCmL.
Kpome mozo, cneyuansHslil pecynupyrowuil opea 00vceH YCmaHo8UMb AULeH3UOHHble Mpeb08aHUs
0151 yupexcoeHuil, 0ogepsrolyux OaHHble.

Knroueswle cnosa: dosepue k daHHbLM, 0ogepUmenbHblil ynpasasiowuil 0aHHbMU, GudyyuapHsle
o6s13aHHOCMU, 06513ameibemaea no 3aujume OaHHbIX

Abstract. As an institutional innovation emerging from the interplay between data protection and
trust mechanisms, data trust demonstrates significant potential in the big data era while simultane-
ously challenging traditional fiduciary duty frameworks. There are two models of data trust: the U.S.
“information fiduciary theory” model and the UK’s “data trust” model. China could adopt a hybrid
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operational model for data trust, where the trustor and trustee establish a data trust relationship
through a trust agreement. The trust company acts as the trustee to fulfill fiduciary duties, while
public regulatory authorities oversee data trust operations. Under this model, the trust company and
data users are the primary entities responsible for fulfilling fiduciary duties.

In addition to duties of loyalty and care, fiduciary duties should also include the obligation to ensure
the security of the trustor’s data while promoting the full circulation of data to realize its value as an
asset. When a data trust institution breaches its fiduciary duties, the burden of proof shall shift to
the trustee, and the doctrine of presumed liability shall apply. Additionally, a dedicated regulatory
authority shall establish licensing requirements for data trust institutions.

Keywords: data trust, data trustee, fiduciary duties, data security protection obligations

1. Introduction

Data is the core production factor that drives the
construction of Digital China and accelerates the
development of the digital economy. In the era of
data economy, phenomena such as data leakage
and abuse continue to emerge, and the traditional
“empowerment rights protection” model is difficult to
achieve effective data governance. The contradiction
between data protection and data circulation and
utilization is gradually intensifying. As a product
of the interaction between data protection and
trust mechanisms, data trust has shown great
potential for application and has gradually become
an important direction for global data governance
reform. Overall, at present, China’s “data trust”
only borrows the concept of trust, and some issues
related to data ownership and trust theory in data
trust have not yet been resolved. Traditional fiduciary
duties are grounded in the framework of property
trusts. However, the unique attributes of data —
including its intangible nature, replicability, and
platform dependency — pose systemic challenges
to conventional fiduciary models. These challenges
manifest in three key dimensions: First, the
ambiguity of data ownership undermines the legal
foundation for determining trust property; second,
the involvement of multiple parties in data processing
obscures the identification of fiduciaries; third,
traditional fiduciary duties such as the duty of loyalty
and duty of care require expansion to incorporate
at minimum a duty of security. The limitations
of traditional fiduciary obligations necessitate
the development of a new fiduciary framework
adapted to data’s unique characteristics, for which
comparative jurisdictional practices provide valuable
reference.

Currently, there are two distinct models of data
trust: The U.S. “information fiduciary theory” mod-
el, which imposes strict fiduciary obligations on data
processors. The U.K. “Data Trust” model, which es-
tablishes independent third-party institutions to
provide data trust services. These two models are
not mutually exclusive regulatory approaches —
each has its own institutional strengths and weak-
nesses, and their effectiveness often depends on
contextual application in specific scenarios. Based

on comprehensive consideration, China can adopt
a hybrid operation mode of data trust, that is, the
trustor and the trustee establish a data trust rela-
tionship by signing a trust contract, the trust compa-
ny performs its fiduciary obligations as the trustee,
and the public regulatory department implements
data trust supervision. Therefore, it is necessary to
build the system with the trustee’s obligations as
the core. Specifically, it is necessary to clarify the
subject who bears the fiduciary obligation, expand
the content of the fiduciary obligation to cover the
requirements of data security, compliance sharing
and algorithm transparency, improve the account-
ability mechanism, introduce the inversion of the
burden of proof to reduce the burden of proof on
the trustor, establish the access standards and dy-
namic supervision system of data trust, and take the
fiduciary obligation as the constraint framework to
promote the realization of the dual functions of data
trust in protecting personal rights and interests and
promoting data circulation.

2. The impact of data trust on traditional
fiduciary duties introduction

Data trust maintain the orderly development
of the data trading market by drawing on the
trust’s fiduciary mechanism. Traditional fiduciary
obligations are built based on property trusts.
Faced with the characteristics of non-material data,
replicability and platform dominance, the traditional
normative model faces systematic impact.

2.1. Challenges to data as trust property
Whether data rights can become the property of
trusts is a controversial issue since the idea of data
trust was put forward. Article 11 of the Trust Law
of the People’s Republic of China (hereinafter the
Trust Law) stipulates that the trust is invalid when
“the trust property cannot be determined”. Trust
property must be property whose value can be de-
termined, but China has not made a clear definition
of the ownership of personal data at the legislative
level. Article 127 of the Civil Code of the People’s Re-
public of China (hereinafter the Civil Code) adopts
induced clauses for data protection, stipulating that

HOHKuP



data and network virtual property are objects of civil
rights, and does not clarify their rights attributes. In
December 2022, The State Council of the People’s
Republic of China released the “Opinions on Estab-
lishing Foundational Data Systems to Maximize Data
Element Utilization” (hereinafter the Data Twenty
Provisions). This document proposes to explore the
structural division system of data property rights,
establish a data property right system framework of
“three division” of data resource holding rights, data
processing and use rights and data product man-
agement rights, emphasize the right to use data,
but does not stipulate the ownership of data. The
Data Security Law of the People’s Republic of Chi-
na (hereinafter the Data Security Law) has made
general provisions on data trading and data trading
institutions. In fact, “the data are not recognized
as property that the trustee can lawfully own and
therefore require significant amendments to the
trust law”.

2.2. The subject of fiduciary duty in data
trust is not clear

In the legal framework of data trust, the iden-
tification of the subject of fiduciary obligations is
faced with structural difficulties. According to the
provisions of Article 2 of the Trust Law, the entrusted
subject should have clear property management au-
thority and legal status. However, the special nature
of data elements makes it difficult to directly apply
this determination standard. On the one hand, data
resources are highly concentrated in digital platform
enterprises, which have formed “Data Power", but
their legal status as potential trustees has not yet
been clarified. On the other hand, the multi-stake-
holder structure emerging from data property rights
partitioning mechanisms — comprising data holders,
data originators, and data users — endows fiduciary
duty bearers with inherent composite characteris-
tics. Specifically, although data holders, as “de facto
controllers,” are at the core of data circulation, their
rights are limited by the Personal Information Pro-
tection Law of the People’s Republic of China (here-
inafter the Personal Information Protection Law).
data originators, as the initial rights holders, often
lack actual control. Data users, on the other hand,
face difficulties in determining responsibility due to
differences in access channels. This structural mis-
alignment between subjects, rights, and responsibil-
ities makes it difficult to establish a stable chain of
fiduciary relationships in data trust.

2.3. The content of traditional
fiduciary duty lags behind

Traditional fiduciary duties consist of the duty
of loyalty and the duty of care. The duty of loyalty
requires trustees to avoid conflicts between their per-
sonal interests and those of beneficiaries. The duty of
care obligates trustees to act diligently and prudent-
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ly in executing entrusted matters. In the context of
data trust relationships, trustees must not only fulfill
these traditional obligations but are also subject to
enhanced fiduciary duties — specifically, a strict duty
to promote optimal interests. In addition, the trustee
shall also assume the obligation to promote the full
flow of data to realize the value of the data proper-
ty while ensuring the security of the trustor’s data.
Measures to ensure data security, such as classified
and hierarchical protection of data, notification of
data leakage and remedial measures, have become
the new fiduciary obligations of trustees under the
data trust theory. Therefore, the contents of tradi-
tional fiduciary obligations cannot meet the needs
of data security and circulation under the data trust
mode, and updating the contents of fiduciary obli-
gations has become an inherent meaning to promote
the development of the data trust mode. Therefore,
the contents of traditional fiduciary obligations can-
not meet the needs of data security and circulation
under the data trust mode, and updating the con-
tents of fiduciary obligations has become an inherent
meaning to promote the development of the data
trust mode.

3. Two models of fiduciary duties in data
trust and their selective application

Data governance constitutes a comprehensive
regulatory paradigm. A critical imperative lies in
objectively evaluating the U.S. “information fiduciary
theory” and the U.K. “data trust” framework, thereby
establishing theoretical foundations for developing
China’s distinctive data trust practice.

3.1. Two models of fiduciary
duty in data trust

3.1.1. The U.S. “information fiduciary theory”

The Information Fiduciary Theory, proposed by
Professor Jack Balkin of Yale Law School in 2016,
posits that technology companies that hold user data
in the digital age should be recognized as new fiduci-
ary duty entities. When technology companies collect
and process users’ personal information, provide pro-
fessional services, or when users have a reasonable
reliance on them, they should assume fiduciary duties
of loyalty and care like those of traditional fiduciar-
ies. This theory innovatively extends fiduciary legal
relationships from traditional fields such as finance
and healthcare to digital platforms, providing a new
legal basis for regulating the data power of technol-
ogy companies. In terms of specific application, the
theory emphasizes that the identity of the informa-
tion trustee should be determined based on two key
elements, namely “power asymmetry” and “reason-
able trust,” rather than being confined to the formal
requirements of traditional trusts.
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3.1.2. The Theory of Third-Party
Data Trust in the U.K.

The trust system originated in Britain, but Brit-
ain has developed a completely different theory of
data trust — the third-party data trust model. In
2014, Sean McDonald first proposed the creation of
a trustee organization holding the underlying code
and data generated by technology. Subsequently, the
British Government published the Report on Develop-
ing the Artificial Intelligence Industry in the United
Kingdom in 2017, which considers that data trusts
are a series of relationships established to ensure that
data is shared in a fair, safe and equitable manner.
As the operational manager of the data, a data trust
is an entity entrusted with certain responsibilities,
designated to hold a number of “trusts” on behalf of a
specific group of beneficiaries to protect the interests
of users, such as supervising the use of data according
to the authority granted by users, and planning to
share data with third parties according to the purpose
of establishing a data trust.

The above are innovative solutions to the chal-
lenges in data management in the digital age. Their
common point is to try to protect the rights and inter-
ests of data subjects by restricting the rights of data
controllers, to adjust the power asymmetry in data
circulation. However, the United States information
fiduciary theory also faces many controversies, such
as possible conflicts with the freedom of speech pro-
tected by the First Amendment to the United States
Constitution, and practical difficulties such as how to
balance commercial interests with user rights and in-
terests. Opponents of the British third-party data trust
theory argue that there is an inherent conflict be-
tween the fiduciary duties that such data companies
owe to data subjects and the fiduciary duties under
company law. Furthermore, from a cost-benefit per-
spective, treating fiduciary duties as a data protection
mechanism is not an economical strategy.

3.2. The selection and application of data trust
operation models in China: hybrid data trust
operation models

The discussion on the fiduciary duty system of
data trustees in China shows a pattern of dualistic
division, some support the third-party subject as the
data trustee under the data trust mode, and some
support the data processor as the data trustee under
the information fiduciary theory trustee mode. What
should be clarified is that they are not two mutually
exclusive institutional models, each of which has its
own advantages and disadvantages, and often needs
to be applied according to specific circumstances to
give full play to the real institutional effect. Based
on comprehensive consideration, China can adopt a
hybrid operation mode of data trust, that is, the trus-
tor and the trustee establish a data trust relationship
by signing a trust contract, the trust company per-
forms its fiduciary obligations as the trustee, and the

public regulatory department implements data trust
supervision. The hybrid operation mode of data trust
has obvious advantages: First, it establishes a trust
relationship between the trustor and the trustee by
signing a contract, which effectively guarantees the
data rights. Second, trust companies can effectively
engage in data trust business. Third, public regulatory
agencies can deal with violations of laws and regu-
lations on data trust in a timely manner to maintain
the trust market environment. Under effective su-
pervision, personal data controllers can reasonably
manage and dispose of trust data, attract more data
subjects to participate in it, and form a virtuous circle
mechanism in the data trust market.

4. The institutional architecture
of fiduciary obligations in data trust
regimes

4.1. Fiduciary duty bearers
in hybrid data trust model

4.1.1. The data trust company is the direct
undertaker of fiduciary obligations

In the hybrid operation mode of data trust, the
data holder shall establish trust according to the
data assets owned by himself, and the trust compa-
ny shall transfer, dispose of, trust and operate the
data assets for the benefit of the beneficiary in the
name of the trustee. There is nothing wrong with
trust companies assuming direct fiduciary obliga-
tions in this process. First of all, from the analysis of
subject qualification, only licensed trust companies
have the legal qualification to establish and operate
trust products in China. At the same time, the trust
company’s long-term professional experience in asset
management naturally meets the complex needs of
data asset management, providing capacity guaran-
tee for its performance of data fiduciary obligations.
Secondly, trust companies are at the core of the data
trust legal relationship. The data assets are regarded
as trust property, and the trust company is regarded
as the trustee. The operation of the whole data trust
is carried out with the trust company as the center.
Thirdly, as the direct controller of data assets, the
trust company is the primary responsible person for
the safety of data circulation, and this responsibility
attribute requires the trust company to become the
direct subject of performing the fiduciary obligations.
Finally, from the perspective of the operating mecha-
nism, the professional competence of trust companies
is the key guarantee for the realization of data value.
From the custody and operation of data assets to the
distribution of final income, the standardized oper-
ation of the whole process relies on the professional
service ability of trust companies. The combination of
these advantages makes the trust company an ideal
subject to assume fiduciary obligations.
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4.1.2. Data users are limited
fiduciary duty bearers

As a trustee, the data user has certain control
over the property rights of personal information. Al-
though individuals are not the main contributors to
the property value of personal information, in order
to encourage individuals to continuously provide per-
sonal information, individuals should be included
in the scope of personal information sharing. Per-
sonal information often exists on the platform, and
the form of giving full play to its value is relatively
special. Without the collection and processing of data
users, the property value of personal information
will be difficult to give full play to, thus deciding that
the property value of personal information cannot
be exclusive to individuals but should be shared by
data users and data processors. For enterprise data,
enterprises should not be granted absolute exclusive
property rights, otherwise the development of the
Internet industry may be inhibited. Therefore, data
users should assume the fiduciary obligation to assist
in the operation; In different data trust products, the
same data user may, as different trustors or trustees,
bear limited fiduciary obligations, which are required
by the duty of care. In a data trust, the trustee shall
adopt various ways and means to maintain the secu-
rity of trust data so as to achieve the purpose of data
sharing and utilization in line with the trust. Under
the data trust mode, the co-trustees shall supervise
each other and jointly maintain the stable operation
of the data trust mode.

4.2. Expanding the scope
of fiduciary duties in data trust

The fiduciary duty of data trust also includes the
duty of prudence and the duty of loyalty, and each
duty has different requirements. On the basis of tra-
ditional duty of care and duty of loyalty, the fiduciary
duty system in data trust must be incorporated into
the security obligation as the third dimension to form
a complete obligation framework. Security obliga-
tions require data trust to maximize the protection
of the dignity, privacy and other personal interests
of data source subjects. The basis for the circulation
and utilization of data is that the personal rights and
interests contained in the data will not be infringed,
that is, the connotation of data security. The Data Se-
curity Law stipulates that the key to data governance,
development and utilization is data security. Trust
companies have greater authority to manage and use
data based on the trust of data subjects, and trust
companies should match differentiated protection
measures according to the sensitivity of data in trust
contracts. Such fiduciary obligations at the security
level are not only a result-oriented complement to
the statutory obligations in the Personal Information
Protection Law and the Data Security Law, but also
a private law representation of the personal data se-
curity obligations.
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4.3. Civil liability for breach
of fiduciary duty in data trust

4.3.1. Clarifying the criteria for determining data
trust liability

The Personal Information Protection Law adopts
the principle of fault presumption. According to the
above-mentioned fiduciary obligations of the data
trust trustee, when determining that the data trust
trustee violates the fiduciary obligations, it is neces-
sary to clarify what fiduciary obligations have been
violated, whether actual damage results have been
caused, whether there are subjective faults, wheth-
er remedial measures have been taken, whether the
exemption conditions have been met, and how to
compensate, which should become the criteria for
determining the liability of the data trust trustee.

4.3.2. The application of reversed burden of proof
rules shall govern liability determinations

In general infringement, the infringed person shall
bear the burden of proof for the facts of infringement,
the consequences of damage, causal relationship and
subjective fault. However, in the context of the data
trust model, because the data trustee has been given
a reasonable legal status, the infringed individual is
often unable to collect evidence to prove the relevant
facts, and if they are required to bear the burden of
proof, they are likely to bear the consequences of los-
ing the lawsuit because they cannot provide evidence.
The Personal Information Protection Law “stipulates
that the burden of proof of the fault element shall be
borne by the personal information processor, that is,
the actor who infringes upon the rights and interests
of personal information, which belongs to the inver-
sion of the burden of proof”.

Therefore, when the personal information right
is infringed, the rule of inversion of the burden of
proof shall be adopted, and the data trustee may be
exempted or mitigated from the tort liability after
assuming the burden of proof such as subjective no
fault and having taken protective measures for data
security. The inverted burden of proof rule can not
only balance the litigation status of the infringer and
the infringed, but also enable the personal informa-
tion controller to take stricter measures to protect
personal data information in this way, which plays
an important role in promoting the realization of
fairness and justice, highlighting the rule of good
law, and maintaining the normal data trading and
sharing market.

4.4. Establish an admission and supervision
mechanism for data trust institutions

Not all third-party institutions can qualify as data
trust institutions. The establishment and evaluation
of such institutions rely on government regulation
and market oversight. On one hand, since data trust
institutions store a large volume of data information,
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their operations must be conducted under the su-
pervision of the national cyberspace administration.
During the establishment phase, trust institutions
must meet regulatory authorities’ qualification re-
quirements to obtain operational approval; during
the operational phase, trust institutions must estab-
lish dedicated data security management depart-
ments, designate a primary data security responsible
party, conduct regular risk assessments, and submit
assessment results to regulatory authorities. On the
other hand, the supervisory role of market reputation
mechanisms must be leveraged. The immediacy and
low barriers to entry in online communication ampli-
fy the role of reputation mechanisms in data market
governance. Therefore, in the data trust sector, mar-
ket entities themselves serve as the best witnesses to
determine whether trust institutions have fulfilled
their duty of care and loyalty.

5. Conclusion

Data trust, as an emerging model for protecting
data rights, emphasize the fiduciary duties of data
trustees under the fiduciary law framework, ensuring
the reasonable use of data and the protection of data

@

subjects’ privacy rights. This new data governance
solution provides an effective means of balancing
data privacy protection and reasonable data use and
is expected to become an important model in the field
of data protection in the future. The importance of
fiduciary duties in the field of data protection will
also become increasingly prominent. However, for
the data trust to truly become a cornerstone of Chi-
na’s digital economy governance system, there are
still many practical challenges that need to be ad-
dressed. For example, while the hybrid operation
model of data trust can establish the ownership of
data rights through contractual agreements, the legal
framework has not explicitly defined the eligibility of
data as trust property. Additionally, under the cur-
rent framework of the three-rights separation of data
property rights, while trust companies and data users
are subject to fiduciary duties, do data holders and
data processors also need to assume corresponding
fiduciary responsibilities? If these entities are also
required to assume such obligations, could this lead
to an unlimited expansion of fiduciary duties? It is
foreseeable that the fiduciary duties of data trustees
will become an important institutional safeguard for
building “digital trust” and promoting the sustainable
development of the digital ecosystem.

14.
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AnHomauus. B cmamse paccmompeHtst npobieMbl NOCMPoeHUst UHPpacmpykmypbt daHHbLx. Tpu-
HS18 3a OCHOBY JI02UKY YNPABJIEHUS CUCMEMOU peeucmpayuu UHMeJIeKmyanbHol cobcmeeHHocmu,
asmopbsl npedazarm nepecmpoums cCucmemMy pe2ucmpayuil OaHHbLX N0 C1edYIOUUM 0CHOBHBIM
HanNpasaeHUsAM: Hemkuil oxeam 06seKmos, uepapxuueckas dP@exmueHocmy, pazauuus 8 CueHa-
pusixX u duHamuueckoe 0OHoO8IeHUE.

Asmopamu pazpabomatvl mpu muna MexaHu3mos nogbllleHus IPexmusHocmu, a UMeHHO: mun
0enoHUpPO8aHUs, MUN 3aWUMbL U Mun co30aHUs NPas, KOMopwvle AdANMUPOB8AHbL K PAZAUUHBIM
amanam ucnosb308aHUA U Ueiu mpebosanus. B mo xce epems cucmema ynpasnenusi cnocobcmayem
nepexody om 0eyeHmpanu308aHHOL TOKANbHOI peeucmpayuul kK eOUHOMY HAUUOHAILHOMY Npagy
HA peanu3ayuio 83auMHO20 NPUBHAHUS CUCMeMbL U (hYHKUUOHANLHOLL cO8MecmUMOCMU naamg@opm
8 omeem Ha peaibHy10 OuleMMy ynpasieHus u obecnedueHue 3QheKmueHo20 NOMOoKA 31eMeHMO8
O0aHHbLX 8 UUPPOBOTl IKOHOMUKe. B mo Jce 8pemst ¢ mouku 3peHus cucmembl ynpasieHust 3mo cno-
cobcmegyem nepexody om mMecmHoti OeyeHmpanu308aHHOl pe2ucmpayull K HQaUUOHAIbHOMY YHUPU-
yuposarHHomy noomeepcoeHuo npag 01k 00CMUNCEHUS 83AUMHO20 NPUSHAHUA U PYHKUUOHANBLHOTL
coemecmumocmu naamgopm, umobwvt peuums pedanbHy0 JulemMMy ynpasaeHus u obecneuums ag-
PexmusHy0 YUUPKYAUUK U 8bIcB0O0NCOEHUE YeHHOCMU 37IeMeHMO08 OaHHbLX 8 UUPPOBOL IKOHOMUKE.
Knroueeste cnoea: pezucmpayusi 0aHHbLX, 3hHexmusHOCmb pe2ucmpayull, 603MOHCHOCMb pesu-
cmpauuu, npasa cobcmeeHHOCMU HA OaHHble, Pe2yaUposaHue nogedeHus

Abstract. In the construction of data infrastructure system, data registration assumes the basic func-
tion of improving the effectiveness of governance and promoting the circulation of elements. In the
pilot and exploration of data registration system in different places, the rules of intellectual property
registration are often directly applied, ignoring the non-homogeneity, dynamics and scene-dependence
of data, which leads to insufficient adaptation of the system.
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Taking the governance logic of the intellectual property registration system as reference, it is proposed
that the data registration system should be reconstructed with the following core paths: clear scope of
objects, hierarchical effectiveness, scenario differences, and dynamic updating.

The data collection is the only eligible object, and three types of effectiveness mechanisms are construct-
ed, namely, deposit-type, defence-type and right-creation-type, which are adapted to the different stages
of use and the purpose of the claim; at the same time, the governance system promotes the move from
the decentralised local filing to the national unity of the right to realise the mutual recognition of the
system and the interoperability of the platforms in response to the reality of the governance dilemma,
and to achieve the efficient flow of data elements in the digital economy. At the same time, in terms
of governance system, it promotes the transition from local decentralised filing to national unified
right confirmation to achieve mutual recognition and platform interoperability, so as to respond to
the real governance dilemma and achieve the efficient circulation and value release of data elements
in the digital economy.

Keywords: data registration, registration effectiveness, registration capacity, data property rights,

behavioural regulation

1. Introduction

In December 2022, the Central Committee of the
Communist Party of China (CPC) and the State
Council issued the Opinions on Building a Data Base
System to Better Play the Role of Data Elements’,
which explicitly put forward the establishment of
a system covering the whole life cycle of data, with
“data property rights, circulation and trading, benefit
distribution, and security governance” as the core.
Among them, “data registration” has been mentioned
many times as an important part of the basic system
construction, aiming to improve the level of data
governance and the efficiency of factor circulation
through the registration mechanism.

In recent years, local intellectual property offices,
data management organisations and other depart-
ments have been actively exploring data registration
models that meet the development needs of their
respective regions, including data asset certificates,
data resource notarisation, data intellectual property
rights registration and other forms. Among them, the
use of data intellectual property rights registration
mode is relatively more?, through the data analo-
gous to patents, copyrights, trademarks and other
intangible property objects, directly invoke the in-
tellectual property rights system in the entity, the
procedure and the effectiveness of the specific rules
of the data registration®, this “first analogical” path
has the reality of convenience, but in practice This
“first analogy” path is convenient in reality, but in
practice, it exposes a lot of problems: first, the reg-
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istration system is mostly based on the centralised
authorisation operation mode, without distinguishing
the circulation characteristics of different types of
data, which makes it difficult to support flexible and
diversified use scenarios; second, it is a direct copy
of the rules of the property or intellectual property
system, which ignores the non-substantiality, repro-
ducibility and multi-subjective sharing characteristics
of data, resulting in the registration of empty content,
ambiguity of the definition of tenure, and difficulties
in the articulation of transactions.

In the face of the complex needs of the new stage
of data elements market construction, the construc-
tion logic and goal of data registration should be
clarified from the system function. On the basis of
identifying the systematic dilemma existing in prac-
tice, exploring the registration system with data char-
acteristics as the core, helping to construct a more
scientific, reasonable and effective data registration
system, in order to promote the efficient circulation
of data elements.

2. Data property rights with reference
to the basic institutional logic
of intellectual property registration

In the intellectual property rights registration system
in the long-term development, the formation of the
intangible property to confirm, mark and circulation
of the use of a whole set of mechanisms, which for the
formation of the data registration system provides an

Central Committee of the Communist Party of China and the State Council: ‘Opinions on Building a Data Base System

to Better Play the Role of Data Elements’, issued on 19 December 2022, Article 3 // Chinese government website.
URL: https://www.gov.cn/zhengce/2022-12/19/content_5732699.htm (accessed: 12 April 2025).

The State Intellectual Property Office (SIPO) mentioned in a press conference on 29 March 2024 that 17 provinces and

municipalities across the country have carried out pilot work on data intellectual property rights (IPRs), and that another
non-pilot province, Hainan Province, has also promulgated the Measures for the Administration of Data Intellectual
Property Rights Registration (for Trial Implementation) // URL: http://cnmzppw.com/tv/20240329175659.htmL.

2025. N¢ 47 (04). P. 53—70.

Zhang Suhua. Systematic Construction of Data Intellectual Property Rights Registration System [J] // Global Law Review.
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important reference. And reference to the key does
not lie in the form of application, should focus on the
system goal, summarised to support the basic logical
principles of data rights and circulation, and will be
throughout the subsequent registration system in the
specific construction.

2.1. Cracking the obstacles of ownership
ambiguity and circulation

The reference of data registration to intellectual
property registration system is essentially a function-
al migration of intangible property governance tools
rather than a mere application of rules. Returning to
the legislative origin, whether it is the intellectual
property system or the proposed data registration
mechanism, both of them to crack the “ownership
ambiguity and circulation barriers” as the starting
point of the original demand. At a stage when intan-
gible objects have not yet been formally recognised
by the law, the lack of legal form often means that
exclusive claims cannot be established, thus exac-
erbating order uncertainty and inefficient resource
allocation®.

Taking the evolution of the patent system as an
example, from being a licensing tool to the modern-
isation of the property rights system, at all times,
its original purpose was not to directly protect the
technology itself, but to guide the fruits of invention
into a governable legal track through institutional
arrangements. As Boyster points out, “The modern
patent system was established to create a dynamic
balance between knowledge sharing and market in-
centives, allowing innovations to be granted exclusive
use rights for a certain period of time, while facilitat-
ing their return to society”. The core of the system is
to give legal recognition to inventions by registering
them, transforming them from abstract knowledge to
“objects of rights” with exclusivity and circulation®.
In the context of data governance, Article 127 of the
Civil Code lists “data” as a new type of object in the
abstract, but does not make substantive provisions on
its ownership, types and boundaries, which makes it
difficult for data to enter the transaction system as a
clear legal object, and leads to a lack of security ex-
pectations and exclusivity for users. From this point
of view, although different objects are orientated,
their system functions and value objectives are highly
consistent.

4

P. 504.

2.2. Achieving the balance between
private rights and public interests

According to Locke’s classic argumentation path
of “obtaining the right of property by labour”, all
the fruits produced by human beings intervening
in nature with their own labour can be claimed as
legal property domination’. Although the data is an
objective information expression carrier, but from
the collection, cleaning, labeling to integration,
analysis of the whole process, almost invariably
cohesion of human capital and technical resources
of the composite input, which also constitutes the
right to claim the right of the right of the right
holder of the right to a legitimate basis®. In the case
of Shanghai Hantao Information Consulting Co.,
Ltd. v. Beijing Baidu Netcom Technology Co., Ltd.
and Shanghai Jetto Software Technology Co., Ltd. v.
Beijing Baidu Netcom Technology Co., Ltd. v. Beijing
Baidu Netcom Technology Co., Ltd. and Shanghai
Jetto Software Technology Co., Ltd. v. Beijing
Jetto Software Technology Co., Ltd. v. Beijing Jetto
Software Technology Co., Ltd. and Shanghai Jetto
Software Technology Co. In the judgement, the court
specifically pointed out that if others were allowed
to use the data without compensation, it would
“undermine the return mechanism of legitimate
market input” and would not be conducive to
“encouraging commercial input, industrial innovation
and honest operation”. The logic of this judgement
is highly consistent with the basic idea of “achieving
incentive effects through exclusive protection” in the
intellectual property system.

3. Practical Dilemmas of Data
Registration with Reference
to Intellectual Property Registration

3.1. Object of Registration: Mixed Objects
and Confusing Definitions

In the current practice of data registration, the
confusion of the scope of registered objects is the
primary obstacle to the realisation of its functions.
In some areas, no distinction is made between orig-
inal data, processed data and derived results, and
all types of results are included in the unified reg-
istration system, resulting in the mixing of objects
and the blurring of boundaries. For example, in the

Handong W. U. General Introduction to Intellectual Property Rights [M] // Renmin University of China Press. 2013. N¢ 08.

Boehm Franziska. Information Sharing and Data Protection in the Area of Freedom, Security and Justice Towards

Harmonised Data Protection Principles for Information Exchange at EU-level [M]. Springer, 2012.

Bently Lionel & Sherman Brad. Intellectual Property Law [M]. Oxford University Press, 2011.
Yang Dong, Li Zishuo. The Functional Logic and Institutional Construction of Data Registration Based on the Perspective

of “Interest-Rights” Symbiosis [J] // Journal of Renmin University of China. 2024. N® 38 (05). P. 114—127.

See: Shanghai Hantao Information Consulting Co. v. Beijing Baidu Netcom Technology Co. and Shanghai Jetto Software

Technology Co. unfair competition dispute case, Shanghai Intellectual Property Court (2016) Shanghai 73 min final 242

judgement.
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“Pilot Registration of Data Elements in Wuxi City,
Jiangsu Province™, the platform accepts the registra-
tion of data resources, data products and algorithmic
services as a whole, without distinguishing between
raw data and processed data, and without clarifying
whether it is the data itself that should be registered
or the associated rights to use, process, process, or
other data that should be registered. There is no
distinction between raw data and processed data,
nor is it clear whether the data itself or the specific
rights and interests attached to it, such as the right
to use and the right to process, are to be registered,
resulting in the registration results not being able to
clearly reflect the basis of ownership and the lack of
a clear basis for the subsequent claims. In contrast,
intellectual property registration systems set clear
limits on the type of object, such as patents, which
require novelty, creativity and utility of the technical
solution, and copyrights, which emphasise the origi-
nal expression of the work. The typology and logical
arrangement of the basic characteristics of the “ob-
ject of registration” is a prerequisite for ensuring the
identification, exclusivity and circulation of rights.
If data registration lacks a typology of objects and a
hierarchy of rights, the registration system may be
reduced to a formal filing tool.

3.2. Registration Effectiveness: Single
Mechanism, Lack of Type Adaptation

At present, data registration around the gener-
al adoption of a unified registration effectiveness
path, not according to the type of data differences
and changes. Taking “Sichuan Data Exchange Reg-
istration Platform”'® as an example, the act of reg-
istering all types of data is regarded as “confirming
the right”, but it is not clear whether the registration
has the effect of defence, whether it excludes others
from using it or whether it constitutes the publicity
to the third party, which leads to the legal effect of
the registration. The legal effect is ambiguous. In con-
trast, the intellectual property system at is designed
to have different effects. Registration of copyrights is
voluntary and the effect is in favour of proof, while
registration of patents and trademarks is based on a
system of effective registration, with both exclusion-
ary and defensive effects. Data resources themselves
are characterised by multiple types and complex cir-
culation methods, covering different dimensions such

as original data, derivative data and public data, etc.
If uniform procedures are used to give homogeneous
legal effects, it is easy to cause false confirmation of
rights, repeated claims and even abusive registration.
Especially in open application scenarios such as data
sharing and authorised use, forcible confirmation of
rights may, on the contrary, fetter the flow of data.

3.3. Registration standards: different
platforms and different standards

The current management of data registration is
decentralised and lacks a unified and coordinated
institutional structure. There are many registration
platforms with different standards, forming a typical
situation of “multiple operations and overlapping
responsibilities”''. On the one hand, some local gov-
ernment authorities have set up administrative plat-
forms, such as the “Data Rights Establishment and
Registration Platform” set up by the Beijing Municipal
Data Bureau in cooperation with the Beijing Property
Rights Exchange'?, which focuses on the rights estab-
lishment and asset management of state-owned data;
on the other hand, a number of local data exchanges
and technology platforms have also set up their own
registration systems, such as “Guangdong, Hong Kong
and Macao Greater Bay Area Data Element Regis-
tration Platform” (Shenzhen)® and “Yangtze River
Delta Data Registration Platform” (Shanghai Data
Exchange)', which are geared towards regional cir-
culation and market transaction needs respectively.

Due to the lack of unified registration specifica-
tions and mutual recognition mechanism, there are
differences between the platforms in terms of regis-
tration content, review process, effectiveness design,
etc., resulting in duplicate registrations, conflicting
standards, and difficulty in interoperability of reg-
istration results, which affects the unity of the data
element market. It not only affects the credibility of
the registration system, but also is not conducive to
the cross-regional data circulation and the applica-
tion of the results of the confirmation of rights. In
contrast, intellectual property registration has the
system advantages of the establishment of a national
competent authority, the registration effect of the
national application, the data field needs to learn
from this centralised coordination model, to build a
unified registration structure and platform interop-
erability mechanism.

’ Regulations on Data in Wuxi City // Xijiang Reg. 2025. No. 7.

Measures for the Registration of Data Intellectual Property Rights in Sichuan Province (for Trial Implementation) //

Sichuan Municipal Supervision and Development. 2024. No. 8.

Yang Dong, Li Zishuo. Op. cit.

Beijing Municipal Intellectual Property Office. Notice on the Issuance of Administrative Measures for the Registration

of Data Intellectual Property Rights in Beijing (for Trial Implementation) [Z]. 2023-05-31.
" Interim Measures for the Administration of Shenzhen Data Property Rights Registration // SZDRR. 2023. No. 5.

Shanghai Municipal Data Regulations // Shanghai People’s Congress Standing Announcement. 2021. No. 94.
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4. Dilemmas of Data Registration
and the Development of Applicable Rules

Although the aforementioned intellectual prop-
erty registration system provides an important refer-
ence for data registration in terms of governance logic
and path, the practical dilemmas revealed in Part
I1I indicate that the diversity, dynamism and strong
scene dependence of data make it difficult to directly
reuse the logic of the original system. The basic rules
and application direction of registration should be
redesigned according to the way of using data and
the division of rights.

4.1. Object classification: clarifying
the boundary of circulating data

The current data registration in the object of
mixed, unclear boundaries, there is an urgent need
to clarify what kind of data has as the object of reg-
istration eligibility'®. From generation to circulation,
data can be broadly divided into three forms: raw
data, data collection and data products (see Figure)'®.

Eligibility Map for Data Property Rights Registration

The registration system should focus on transferable
data righis chjects

Data Set Pl |
Raw Data :::3 (highlighlod as :L\}. Data Product |
I core) I !

I 1
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1 Mot eligibde for | Core object of X
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Raw data is the basic information after prelimi-
nary processing in the collection process, with the
characteristics of single article, unstructured and val-
ue dispersion, etc. It does not have the ability to circu-
late in the market, so it is difficult to be the object of
independent registration. Data collection is made on
the basis of raw data through screening, cleaning and
structuring, and is the most suitable core object for
rights registration. Data products are tools, models or
information services derived on the basis of the col-
lection, which should be protected according to the
nature of the existing system of copyright, patents,
trade secrets and other systems, and it is not appropri-
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ate to set up another type of registration. Therefore,
data registration should focus on the data collection
as the only eligible object for registration. Being at
the center of the data value chain, it can be used for
circulation transactions and is also the focus of dis-
putes over ownership, so its registration can help to
guarantee the stability and security of data use.

4.2. Effectiveness Adaptation: Constructing
a Layered Registration Mechanism

At different stages, the legal functions and usage
objectives carried by “data collections” are not entire-
ly consistent'’. In order to change the status quo of
one-size-fits-all design of registration effectiveness,
a tiered effectiveness system oriented to the data
life cycle should be constructed®. First of all, depos-
it-type registration is mainly applicable to the data
collection is still in the “confirmation of attribution”
stage of the scenario, such as scientific research data,
the platform initial collection of data, etc., the pur-
pose is to provide time stamps to prove attribution,
to provide credible proof for the subsequent claim of
ownership, and does not directly give the exclusivity
of the effect. Defensive registration applies when the
data collection has entered the market circulation
such as authorisation, sharing or trading, and the
registration act can be regarded as the “presumptive
basis” for the right attribute at this stage, so that the
registrant can have lawful confrontation effect in the
face of third-party disputes, and enhance the market
trust and transaction security. The right-creation type
registration focuses on structured data collections
with certain creativity and technical value, such as
algorithm training sets, standardised data interfaces,
etc., which can be granted the exclusive right of use
after meeting the examination threshold, and set the
term of protection, so as to promote the input of data
innovation.

4.3. Registration system: centralised
architecture and mutual recognition mechanism
Given the current fragmentation of data regis-
tration platforms, the lack of uniform registration
standards, and the difficulty of mutual recognition
of the results of confirming rights, it is necessary to
establish a unified and coordinated management
mechanism at the national level". It is recommended

'S Zhang Long, Jiang Yue. On the Construction of Data Asset Registration System [J] // Yangtze River Forum. 2024. N2 &.

P. 57—66.
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P. 154—171.
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P. 150—169. DOI:10.14111/j.cnki.zgfx.2025.01.007.
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Wu Teng. Rational Utilisation of Data Resources and Property Construction [J] // Tsinghua Law. 2023. N2 17 (01).
Sun Ying. Study on the basic problems of data property rights registration [J] // China Jurisprudence. 2025. N 1.

Liu X. The normative rationale and institutional structure of data intellectual property rights registration [J]// Journal

of Huazhong University of Science and Technology. Social Science Edition. 2025. N2 39 (02). P. 90—98. DOI:10.19648/].
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Deng Shemin, Wang Zhiwen. Institutional Reconstruction of Data Intellectual Property Registration in Authorised Operation

of Public Data [J] // Journal of Shenzhen University. Humanities and Social Sciences Edition. 2024. N® 41 (06). P. 93—102.
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that a national data bureau or intellectual property
authority take the lead in formulating unified regis-
tration specifications covering object classification,
validity types and process standards, and setting up
a centralised data registration platform® to serve
as the institutional hub and authoritative carrier.
In terms of operation structure, the mechanism of
“centralised formulation-local acceptance” in the
field of intellectual property can be taken as refer-
ence, whereby the central government specifies the
examination rules, tenure classification and technical
standards, and the local government establishes a
registration window according to the characteristics
of the industry, accepts the applications and summa-
rises the results to the nationwide unified database
simultaneously. Strengthen the interconnection and
mutual recognition mechanism between different
platforms to avoid the backlog of “duplicate regis-
trations” and “conflicting standards”. In terms of
technical means, blockchain can be used to realise
tamper-proof certification of registration informa-
tion, and smart contracts can be embedded in the
compliance obligations and transaction boundaries
of data use, so as to enhance the traceability and au-
tomatic verification of registration information. From
“local filing” to “centralisation”, the data registration
system will be unified and sustainable.

@

In the context of the new era of data factorisation
and governance, the establishment of a scientific,
reasonable and dynamic data registration system is
not only the core task of the construction of the data
foundation system, but also a prerequisite guarantee
for the promotion of data assetisation and marketi-
sation. The intellectual property rights registration
system provides an important reference and reference
for the registration of data property rights, but the
direct transplantation is difficult to meet the needs of
data characteristics. Based on the ontological char-
acteristics and governance needs of data, this paper
proposes the solution path of “object typology, hier-
archical effectiveness, and system centralisation” to
respond to the non-homogeneity of data objects, the
plurality of governance goals and the dynamics of the
technological environment. In the future, we should
promote unified data registration legislation at the
national level, build a cross-platform, cross-scene
and cross-border registration and mutual recognition
system, and realise the synergistic evolution of the
nested system, so as to realise the lawful and orderly
circulation of data resources, and to promote the data
elements to truly play the “multiplier effect” in the
era of digital economy.

5. Conclusion
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O6paruBuch K Tpyzam Osera EmenbsHoBuua Kyra-

AnHomauus. Cmambs nocgsaleHa Ucciedo8aHU0 KOHCMUMYUUOHHO020 HadeleHUsl hedepanbHblX
0P2aH08 UCNOJIHUMENbHOL 81ACMU NOJTHOMOUUAMU NO YCMAHOBAEHUI0 eOUHbLX NPABO8bLX OCHO8
cucmembl 30pasooxpaHeHus 8 Poccuu, nockonwbky 8 amotl chepe omcymemayrom eduHble N0OX00bL
K pe2yiupo8anuio Ha $edepanbHOM U Pe2UOHAIbHOM YPOBHAX NYOAUUHOL 81ACMU, COXPAHIEMCS
MmeHOeHUUS K CMeUeHUI0 Pe2yIUPO8aHLsL 00 YPOBHS N003aKOHHbIX akmos. HeoOHopodHocms pezynu-
posaHus nodpsleaem asmopumem 3akoHd. KOHCMumyyuoHHas Ho8eJula HanpasieHd Ha yKpenieHue
3akoHHOCMU, edUHO00pA3Ue NPABONPUMEHEHILL HAdexcauiezo nopsoka obecneueHus peaiu3ayull
npas 2paxc0aH 8 cepe oxpaHvl 300p08bs U MEOUYUHCKOLU noMouU.

Kntouegvle cnoea: eduHbvle npagosble 0CHOBbL 30pa800XPaHeHUsl, hedepanbHble OP2aHbL UCNONHU-
MeJbHOLL 81aCMLL, Op2aHblL 20cydapcmeeHHoll nacmu cybsexkmos PP, komnemeHyLss, NOHOMOUUSL,
MeOUYUHCKASL NOMOUb, 0XPAHA 300P08bS 2pANCOaH

Abstract. The article is devoted to the study of the constitutional powers of the federal executive author-
ities to create a unified legal framework for the healthcare system. There are no unified approaches to
regulation at the federal and regional levels of government, and there remains a tendency to transfer
regulation in the healthcare sector to the level of subordinate legislation. The heterogeneity of regula-
tion undermines the authority of the law.

Keywords: unified legal foundations of healthcare, federal executive authorities, state authorities
of the subjects of the Russian Federation, competence, powers, medical care, public health protection

[Ipy3HaHMe JOCTOMHCTBA,

MIPUCYIIEro BCeM WIeHaM YeJI0BeYeCKOH CEMbH,

Y PaBHBIX U HEOThEMJIEMBIX ITPAB UX ABJIAETCSA

OCHOBOI CBOGO/IBI, CIIPABEIMBOCTH U BCeobmiero Mupa'.

0 TOM, 4YTO «KOHCTUTYIITMOHHOE I'oOCyZlapCTBO XapaKTe-

(1)I/IHa, IIpuUBEJAEM OAHO U3 €TI0 N3BECTHBIX H3pe‘leHHI>i PU3YETCA IIPpEXKAE BCETO TEM, YTO B HEM obecneyeHo

1

Bceobuias neknapaums npas yesoseka (npuHata MeHepanbHoi Accambrieein OOH 10.12.1948) // Poccuitckas rasera.
1995. N2 67.
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KOHCTUTYLIMOHHOE NPABO

NOAYMHEHHUE TOCY[apCTBa IpaBy»”. Haiudue B rocy-
ZlapCcTBe KOHCTUTYIIUU He JlejlaeT ero KOHCTUTYIIU-
OHHBIM, ITOCKOJIbKY JIUIIB IOAYMHEHNe ToCyAapcTBa
IIpaBy CBU/IETENIbCTBYET O peaJlbHOCTH KOHCTUTYIIU-
OHHBIX ITOJIOXKEHUH, X AeHICTBEHHOCTH U MepCIeK-
TUBHOCTH.

Kouctutynus PO® BricTynaer 0opuandecKoi
6a30i1 TEKYIIero 3aKOHO/ATENbCTBA, OIPeeieT
OCHOBHBIE HallpaBleHUA pa3BUTHUA HOPMOTBOpYe-
crBa®. B 2020 r. 3akoroM P® o momnpaske k KoHeTu-
Tyruu PO ot 14.03.2020 N2 1-PK3 «O coBepIieH-
CTBOBaHHUU perylnupoBaHusd OT[eJbHBIX BOIIPOCOB
OpraHu3anuy U GyHKIIMOHUPOBAHUS Iy OIMYHON
BiacTh» (nanee — 3akon N2 1-®K3)°® B Konctury-
uuto PO BHeceHo 206 nonpaBokK, 4 U3 KOTOPHIX Ka-
caloTcs IepepacipezeneHusa IoJTHOMOouni B cdepe
3xpaBooxpaHeHus. ComtacHo Koncrurynuu PO k Be-
Jenuto Pesepaiiyi OTHECEHO YCTAaHOBJIEHHUE e0UHbBLX
npasoswvLx 0CHO8 CUCTEMEI 3/IpaBOOXPaHeHU (II. «e»
CT. 71), K COBMECTHOMY BeZIeHUIO — obecredyeHue
OKa3aHUA HaceJeHHUIO JOCTYITHON 1 KaueCTBEeHHOU
MeJUIIMHCKOM moMoIu (II. «k» cT. 72). HanosHeHue
«KOMIIETEHITMOHHBIX» cTaTell 71—73, 76—78 KoH-
ctuTynuu PO pasHOILUIaHOBO U CBOAUTCA K BOIIPOCaM
peann3anyy KOHCTUTYIIMOHHBIX HOPM.

Konctutynuonusiii Cyzs PO B 3akIi04eHUU OT
16.03.2020 N¢ 1-3° ykasza, 4To HcciesyeMble MOJo-
>keHuA 3akoHa N2 1-OK3 He MoryT paccMaTpuBaThCsA
KaK HECOBMeCTHMBIE C II0JI0XKeHUAMHU IIaBel 1 Kon-
ctutynyuu Poccun o pejepaTUBHOM YCTPOMCTBE, TI0-
CKOJIbKY IIpeJijlaraeMble U3MeHeHHA He pacXoAaTca
¢ IpuHUHUNOM ¢eZiepann3Ma U IPOUCTEKAIOINMU
U3 Hero KpUTepuaAMU pas3rpaHUYeHUA IpeMeTOB
BezieHUs1. OfHAKO UMEIOTCS OT/eTbHbIE ITyOIMKAIH,
B KOTOPBIX ZJaHHbIEe HOBOBBE/IEHUA ITPEIIOJHOCATCA B
KayecTBe OrpaHUYEHUH TOTHOMOYHiT CyGheKTOB PO,

BaxxHy10 posib B HCC/IeZ[lyeMOM BOIIpoce 3aHUMaeT
KOHCTUTYLIMOHHAA TepMUHOJNIOTHA. KOHCTUTYIIOH-

2

3

Hble GOPMYIUPOBKYU MO3BOJIIOT YETKO OTIPE/IETUTD
IIpeZIMeTHl BeZileHUA. AHaIN3 TOJ0XKEeHNUH CT. 71—73
Konctutyiuu PO cBuzeTenbCTByET, YTO CJIOBOCO-
YyeTaHUe “IIpaBOBbIE OCHOBBI” BCTpeUaeTCs TaKKe
B II. «X» CT. 71 MIPUMEHUTENbHO K OTHOIIEHUAM
eIUHOT0 phIHKA. TepMUH «eIHbIe» B COUETAHUU C
TEepPMUHOM «IIPaBOBble OCHOBBI» YIIOMUHAETCS BIIEp-
BBIe. B 060ux monokenusx Konctutyiuu PO peub
UZIeT 0 IPaBOBLIX OCHOBAX, OHAKO KaX/as U3 3TUX
HOPM MMeeT coOCTBeHHOe HamomHeHre. OfHaKo, Kak
nuireT B. E. YUpKUH, «HCIIONAb3Ys TaKKUe CI0BOCOYE-
TaHUA (a UHOI/Ia 3TO MPOCTO UTPa CJIOB), CTPEMSATCS
puAaTh 0co6YI0 BaYXHOCTh APYTUM KOMIUTEKCHBIM
IOpUANYEeCKUM aKTaM, HO IPUHWKAIOT 3HaUeHue
KOHCTUTYIIMU KaK OCHOBHOT'O 3aKOHa»’,

O Heo6XOAUMOCTH KOHKPETHU3AIUU U PACKPBITHA
UcceyeMoro HOBOro KOHCTUTYIIMOHHOTO SABJIEHUS
paccy>JarmT B MeIUIIMHCKUX Kpyrax. [IpeacraBu-
TeV MEAUIMHCKOTO coobIecTBa MUMyT: «Eciu mo-
HATHe “e[lVHble IIPaBOBble OCHOBBI CUCTEMEI 3/IpaBO-
oxpaHeHuss” 6y/IeT TPaKTOBAaThCA KaK HEKKE eIUHbIe
HayaJsa, I[eHHOCTH Hallleil oTpacu, TO BHeCeHHas B
cTaThio 71 “MeauIuHCKas” mMoIpaBKa Oy/ieT UMeThb
TEOpPETUYECKOE, HO He ITPAKTUYECKOe 3HaUeHHEe» .
Ecnu peub uzieT o KOMIIETEHIIMOHHBIX ITpejesax,
TO CTPYKTYpa KOMIIETEHITUU JIOJIKHA OBITH YETKOM.
DTO TO3BOMUT HAZJIEKAITIM 06pa3oM paclpeiesaTh
TTOJTHOMOYHSA MEXY OpraHaMu MyOGJIUIHOM BIaCTH,
He Tipuberas K popMUPOBaHUIO AePUHUITHL.

[Tpex e yeM rOBOPUTH O AeKJIapaTUBHOCTH, He-
06xX0MO 06pPaTUThCA K aHAIN3Y TPABOBBIX OCHOB
3/[paBOOXPaHEHUS U BBIABUTH MMPOOJIEMEI B PETYIIU-
poBaHuM, 06YCIOBUBIINE HEOOXOJUMOCTh IPUHATHS
TIOTIPaBOK B cdepe 3paBOOXpPaHEHUS.

B ropuzaudeckoi 1uTepaType oTMedaeTcs, YTO
«IIpaBOBasi OCHOBA MpeZicTaBIsgeT cOb6OM cucTemMy
IOPUANYECKUX HOPM, B COOTBETCTBUU U BO HUCIOJI-
HEHME KOTOPHIX OpraHu3yeTcsa U GyHKITUOHUPYET

Kytagun 0. E. Poccuiicknin koHcTUTyumnoHanmsM. M. : Hopma, 2008. C. 186.

KoncTutyums Poccuitckoit ®egepaumu (npunaTta sceHapoaHbiM ronocosanunem 12.12.1993 ¢ uameHeHnsamMu, ogobpeH-
HbIMU B Xofe obuwiepoccuiickoro ronocosanua 01.07.2020) // OdurunansHblil MHTEpHET-MOpPTan NpasoBoi MHGOPMaLUK.
URL: http://www.pravo.gov.ru, 04.07.2020.

KoHcTuTyumoHHoe npaso : yuebHuk ana 6akanaspos / M. B. BapneH, E. H. Jlopowenko, C. A. 3enkun [ gp.] ; oTs. pea.
B. N. ®apees. 2-e n3g., nepepab. n gon. M. : Mpocnekr, 2017. C. 166.

3akoH PO o nonpaske k KoHcTuTyummn PO ot 14.03.2020 N2 1-OK3 «0 coBepLUEHCTBOBaHUW pPerynupoBaHus OTAENbHbIX
BOMPOCOB OpraHm3auuu v GyHKLMOHUpoBaHWs nybnnyHon snactu» // C3 PO. 2020. N2 11. Ct. 1416.

akntouerne KoHctutyumonHoro Cyna P® o1 16.03.2020 N2 1-3 «0 cooTBeTcTBUM NonoxeHusM rmae 1, 2 n 9 KoHcTuTyuum
Poccuiickon Pepepaummn He BCTYNUBLUUX B cuiy nonoxeHuin 3akoHa Poccuiickonn Oepepaunm o nonpaske K KOHCTUTYLMM
Poccuiickoin ®epepaumm «O coBepLIEHCTBOBAHUN PeryMpPOBaHUS OTLENbHbLIX BOMPOCOB OpraHM3auumn u GyHKLMOHUpo-
BaHWs NybanYHOM BNacTW», a Takxke 0 cooTBeTCcTBUN KoHCTUTYLMm Poccuitckoin epepanimn nopsaka BCTynieHWs B CUy
cTaTbu 1 paHHoro 3akoHa B cBs3u ¢ 3anpocoM lNpeangerTa Poccuitickoin Pepepauun» // C3 PO. 2020. N2 12. Ct. 1855.
KoHppawes A. A. KoHctutyumorHble nonpaBkn — 2020: o konnunsusx n gedekrax, MOPoXLAOLWMX HEYCTPAHUMbIE KOH-
bANKTBI Mexay «BedHbIMU rnasammu» 1 rnasamm 3—8 Konctutyuum Poceum // KoHCTUTYUMOHHOE M MyHULMNanbHoe
npaso. 2021. N2 3. C. 8.

Yupkur B. E. KOHCTUTYLMOHHAs TepMUHOOTUS : MOHOrpadus / MHCTUTYT 3aKoHOAATeNbCTBA U CPAaBHUTENIbHOTO NPaBo-
BefeHus npu lNpasutensctee PO. M. : Hopma ; UHdpa-M, 2013. C. 13.

[Musens [. B., Kuuyyn W. C., MiBaHos U. B. O peanusaunu B 3akoHogatenbcTee PO oTaeNbHbIX «MeLULMHCKUX>» MOMNpaBokK
K KoHctutyunm Poccuiickon ®enepaumu // Menepnxep 3npasooxpaHenuns. 2020. N2 9. C. 4.
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rocyZjapCTBEHHBIN WM OOIIeCTBEHHBIH OpraH, Ta
WIN UHaA CTPYKTYypa XKU3HeZesTeNbHOCTH. TepMUH
“mpaBoBasi” 03HAYAET, YTO 3T OCHOBA JOKHA OBITH:
ZIOCTaTOYHO COIIMOJIOTMYECKH 00yCIOBIEHA, YeTKO
HOPMAaTHBHO BBIpa)KeHa U IIPAKTUYECKU peanln3o-
BaHa»'"’.

[TpaBoBas ocHoBa cdephl 3 paBOOXPAHEHUA
IIpeJCcTaBieHa TpeMs YPOBHAMU. KOHCTHUTYIIMOHHEIE
OCHOBBI CyOBEKTOB PD BOCIIPOM3BOAAT HOJIOXKEHUS
Koncrutynuu PO, KOHKpeTU3UPYIOTCA B OTpacie-
BBbIX 3akoHax. Kak otmeuan U. I'. [lyako, npuHATHE
OcHoB 3axkoHozaTenbcTBa Poccuiickoit ®epeparinu
06 oxpaHe 370pOBbsA rpakAad’' B 1993 I. BHICTYIIMIIO
w1aT$OpMOi, B YKpeIUIeHre KOTOPOH JODKHO OBLIO
NIPUHHMAaTHCS 3aKOHOAATETbCTBO, ZOIOTHAOIIEE,
HO He HapyuIalollee CUCTEMHOCTb 6a30BOI COCTaB-
ssromiei. OgHako «OCHOBBI 3aKOHOZATENBCTBA HE
ZIOCTUIJIU JODKHON CTaOMIbHOCTH, deiepanibHBINA
3aKOHOZATEJb “oAnpas/sr’ ux 26 pas»'2.

JleicCTBUTENBHO, IOJIOKEHNUA paHee eficTBO-
BaBmux OCHOB 3aKOHOZaTeNbcTBa PD 06 oxpaHe
3Z0POBBS I'PakJaH MeHsIUCh. 3a 19 et JeiicTBusa
HCCIelyeMOTo aKTa ObUIO IPUHATO 27 pefaKIuii.
MHoro0 /11 3TO, €C/Ii y4eCThb UX IPUHATHE B CIIOXK-
HBIY [TepUo/, TOCTPOEHUA HOBOM pOCCUICKOM rocy-
napcTBeHHOCTH? OHU OBLIN HE TOJTBKO OCHOBOM /st
OTpac/IeBOro HOpPMOTBOPUYECTBA CyObeKTOB PD, HO
Y KOHIIeNITyaJIbHEIM Oa3MCOM, OIlpeZie/IMBIINM pa3-
BUTHE CUCTEMEI 3[paBOOXPAHEHNs HA AeCATIIEeTHS.
CerozHs HIO-TIpEXXKHEMY JEHCTBYIOT OTPacIeBble HOP-
MaTHUBHBIE aKTHl CyObeKTOB PD, MPUHATHIE B COOT-
BETCTBUH C YIIOMSIHYTHIM HOPMAaTUBHBIM IIPAaBOBBIM
aKTOM, HanpuMep: 3akoH I. Mockssl oT 17.03.2010
Ne¢ 7 «O6 oxpaHe 340pOBbs B ropoge Mockse»',
3akoH Pecrrybmku Caxa (Akytusa) ot 19.05.1993
Ne 1487-XII «O6 oxpaHe 3ZJ0pOBbsI HaceleHus B Pec-
ny6nuke Caxa (AxyTusa)»'*.

HoBri#i 6a30Beii PesepasbHBIN 3aKOH OT
21.11.2011 N2 323-®3 «O6 ocHOBax OXpaHHbI 310PO-
Bbsl pakzaH B Poccuiickoii ®egepanyu»'® (1anee —
3axoH N? 323-®3) npusBaH cTaTh JOTUYECKUM IIPO-
JOJDKEeHHEeM [TOCTPOEeHUSI COBPEMEHHON KOHIIeIINH

KOHCTUTYLMOHHbIE OCHOBbI 3APABOOXPHEHMS Ha MpUMeEpe
3aKoHogaTenbeTea cybbexTos PO: npobnemHbie acnexThl

pasBUTHA 3ZpaBooXpaHeHuA. BmecTe ¢ TeM aHaIu3
3aKOHOB cy6beKTOB PO B cdepe 31paBooXxpaHeHNA
CBHUZIETE/IbCTBYET O JUCCOHAHCE MKy YPOBHAMU CH-
CTEeMBHI 3[paBOOXpaHeHNsA. B yacTHOCTH, A1 3aKOHOB
cy6pekToB PO xapakTepHHI Ay6I1pOBaHUE TIOJIO-
>)keHUt 3akoHa N2 323-93, HecornacoBaHUe PEruo-
HaJIbHBIX HOPM C €r0 IT0JIOKeHUAMU, periaMeHTalusa
y3KuX obsiacTelt uccieayemoit chepnl. K mpumepy,
B 3akoHe Kypckoit obacty oT 16.09.2013 N2 94-
3KO «O 3apaBooxpaHeHuu B Kypckoii o6macTu»'®
IIpesMeT peryIrupoBaHuA COCTaBIAIOT OTHOIIEHU,
BO3HHUKaloIue B chepe 34paBoOXpaHeHNs Ha Tep-
puropuu Kypckoii obnactu. /lajnee B TEKCTe TOBO-
PUTCSA O TIOJTHOMOYUSAX OPTAHOB Iy OJIMYHOM BIaCTH
B chepe OXpaHEI 3Z0POBbA HaceneHus. 1o yTBepx-
fZenuto H. A. MuxaneBoli, «collaJbHbIN XapaKTep
rocyzapcTBa IpeZIonaraeT eJUHylo roCyAapCTBeH-
HYIO IOJIUTUKY Poccuu u ee cy6beKTOB B chepe
37lpaBooXpaHeHUs. PervoHanmbHble OpraHbl BIacTH
NPUHUMAIOT MepHI K peaau3aliuy Ipas rpaxjaH
Ha OoXpaHy 37I0pOBbs»'’. AHanu3 3akoHa Kypckoit
obJiacTy MOKa3aj, YTO PeryJMpoBaHHEM OXBAThIBA-
I0TCA JIMIIb OTHOIIEHUA 10 OKa3aHUI0 MEAUITMHCKOMN
IIOMOIIY, MaJIo BAUAIONINE Ha COCTOAHMUE 3/J0POBbA
rpaxzas Poccun.

CozepxaTesbHOE HanloMHeHUe 3aKkoHa TylbCcKoi
obmactu ot 01.04.2014 N2 2074-3TO «O6 oxpate 3710-
pOBbA Tpaxkzia B TymbcKoi o6macTu»'® ocTaBiser 3a
paMKaMU peryJaupoBaHNA OTBETCTBEHHOCTb OPTraHOB
rocyZiapcTBeHHOM Biactu Ty/bcKoit obmacTu. Kak mu-
cain 0. A. TUXOMUPOB, «COIMYTCTBYIOIINM 3JIEMEHTOM
TIOJTHOMOYMH ABIAETCA OTBETCTBEHHOCTD 32 UX HEHC-
nosHeHue»'’. B monoxxeHusax 3akoHa Pecry6avku
Kapenusa ot 06.06.2005 N¢ 876-3PK «O HEKOTOPBIX
BOIIPOCAx OXPAHHI 37I0POBBS I'PaXKAaH B PecmyOirke
Kapenus»*° He yka3aH IpeiMeT peryaupoBanus (co-
OTBETCTBYIOIad CTaThA yTpaTwia cuiy B 2012 1.).
3axoH Yysarnickoii Pecrry6uku ot 03.10.2012 N2 59
«O6 oxpaHe 3Z0pOBbs TpakAaH B UyBamickoil Pec-
1y 6/KKe»> COnEepKUT MONOXKEHNSA PsAZIa CIIeUaIA3H-
POBAHHBIX 3aKOHOB 00 OXpaHe 37I0pOBbs, K IIPUMEDY,
ompeziessgeT OpraHu3aluio 10 OKa3aHUIo IPOTHUBO-

" QepepanbHbIil KOHCTUTYLMOHHBIN 3akoH «O MpaBuTtenscTse Poccuitickoint Oegepauyu». KommeHTapuii (noctaTeitnbiit) /
I. B. Atamanuyk, W. J1. Baunno, B. M. 3sexos [ gp.] ; nog pea. J1. A. OkyHbkosa. M. : lOpug. nut., 1999. C. 5.

"
12

nonutuyeckune Hayku. 2011. N2 1. C. 114.

BecTtHnk Mapa u lNpasutensctea Mocksbl. 2010. N2 19.
AkyTckne Begomoctun. 1993. N2 12.

5 C3 P®. 2011. Ne 48. CT. 6724.

Ne 114.

M. : Opkomnanu, 2010. C. 95.

Tynbckue nssectus. 2014. N2 52.

Tuxomupos H0. A. Teopusi komneTteHuun. M., 2001. C. 56.
CNC «KoHcynbtaHTMntoc».

2 C3YP. 2012. N2 10. CT. 1013.

20

OcHoBbl 3aKkoHoaaTenscTea Poccuitckon ®efnepaumu 06 oxpaHe 3g0posbs rpaxaaH // Poccuiickue sectn. 1993. N2 174,
Aynko U. . TipobneMbl paseutua 3akoHogaTeNnbCTBa 0 3apasooxpaHerum B Poccuitckoin ®epnepauuu // CoumansHo-

3akoH Kypckoit o6nactu o1 16.09.2013 N2 94-3KO0 «0 3apasooxpaHerun B Kypckoi obnactus» // Kypckas npasga. 2013.

Muxanesa H. A. KoHcTuTyumn v yctaesl cybbekToB Poccuiickon ®egepaunm (cpaBHUTENbHO-NPaBoBoe UcchefoBaHue).
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KOHCTUTYLIMOHHOE NPABO

TyO€epKy/Ie3HO MOMOIIY Ha TEPPUTOPUH UyBalIcKon
Pecry6imKu.

B 0CHOBHOM B IIOJIO}KEHUAX OTPACIEBBIX 3aKO-
HOB cy0BbeKTOB PD ycTaHaBIMBAIOTCSA IIOTHOMOYUS
OpraHoB TOCYZJapCTBEHHOI BlIacT CyoheKToB PO B
cdepe oxpaHbI 30POBbsI HAaCEJIeHNUA WIN OKa3aHUA
MeuITMHCKON nomomy. Ho kak 3ByuuT ata popmy-
supoBka? B 3akoHe Pecy6ivku BamkopTocTaH oT
04.12.2012 N2 608-3 «O6 oxpaHe 370pOBbsI IPaXJaH
B Pecniy6iimke BaimkoprocTan»** ykazaHbl COBMECT-
HBbIe I0JTHOMOYUSA OPraHOB roCyZapCTBEHHOH Bila-
ctu Pecniy6imiku BamkoprocTaH B cdepe OXpaHbI
3l0pOBbsI 6€3 UX pas/ieJIeHNs, UCKIIOUYUTETbHbIE
MTOJTHOMOYUS TyIaBhl Pecrty6iinku BamkopTocTaH,
mpaBUTENbCTBa Pecirybinku BamkopTocTtaH B chepe
OXpaHbI 3710poBbA. Ho Npu ymoMUHaHNK COBMECTHBIX
TIOJTHOMOYH He YKa3aHo, KTO 3a YTO HeCeT OTBeT-
CTBEHHOCTb. JIOTH4YeCKU BEICTPOEHHOU IIpe/ICTaBIIA-
€TCs KOMIIeTeHIINA OpraHoOB roCyZlapCTBEHHOH Bla-
CTH B chepe 0XpaHbl 3/l0POBbS B 3aKOHOAATENbCTBE
JleHMHTpaCKO o6macTu™,

B 2020 r. B UK NaHJeMUU B peruoHaJIbHOE
3aKOHOZATeIbCTBO O 3/[paBOOXPaHEHUN BHOCATCA
U3MeHeHU:, HO He CBA3aHHBbIe C TI0CTaBJIeHHBIMU
€10 31000[HEBHBIMU BoIIpocaMu. UTo, HampuMep,
IeMOHCTpUPYEeT BhIIIIeyKa3aHHBIM HOPMaTUBHBIHN
paBoBO# akT YyBatickoii Pecrry6iuku? Ero moso-
>KeHUd JIOTIONHAI0TCA HOBeJUIaMU 10 OpraHu3anuu
TIOMOIIY JIUIaM, HaXOJAUMCA B COCTOSIHUY OIIbA-
HeHUs, a TakKe MOJIHOMOYHMAMH OPraHOB MeCTHOT'O
caMoyTIpaBeHNs 10 UHGOPMUPOBAHUIO IPAXKAAH O
BpeZie moTpebienus Tabaka. OTpacieBoe 3aKOHO/A-
TEIBCTBO Cy6BhekTOB PO 110 CBOE# Ipupoze ABiseTcsa
obecreynTeNbHBIM, U aBTOPUTETHOCTD PETHOHANb-
HBIX 3aKOHOB OIIpeJieIAeTCA UX IIPaKTUIecKol pu-
MEHHUMOCTbI0. «CTarHalliOHHbIE HOPMBI» CHIDKAIOT
YPOBEeHb 3aKOHOZATEIbHOT'O PEeryJINPOBAHUA U He
CITIOCOGCTBYIOT YCTOWYMBOCTH PA3BUTHSA OTHOIIEHUI
B ucciefyeMoi chepe.

B cBoe Bpemsa nnogmevenHad WM. I'. Jlyako TeHAEH-
LIS K CMeIleHUIO PeTyINpPOoBaHus B chepe 37paBo-
OXpaHeHU |0 YPOBHA II0AI3aKOHHBIX aKTOB COXPaHA-
€TCs, YTO IIPOJIeMOHCTPUPOBAHO Ha BHIIIIEyKa3aHHOM
npuMepe. Ha pernoHasbHOM ypOBHe, COIVIACHO CIIpa-
BOYHO-IIPABOBBIM CHCTEMaM, OGBUIO IPUHATO CBBIIIE

22 Pecny6bnuka BawkoptocTan. 2012. Ne 234 (27719).
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1 250 nozA3aKOHHBIX AKTOB, OXBATHIBAIIINAX OTHOLIE-
HUA B cdepe oXpaHbI 370poBhi. K nmpumepy, B Ama-
J0-HeHellkoM aBTOHOMHOM OKpyTe ObLI0 u31aHo 13
TI0/I3AKOHHBIX AKTOB*, peryiaMeHTUPYIOIHX BOTIPOCHI
HeJIONyIleHHs paclpocTpaHeHUA KOPOHAaBUPYCHOMN
nadexnuu COVID-19. B 3akon AHAO ot 10.01.2007
N2 12-3A0 «O 3apaBooxpaHeHuu B fimano-HeHenxom
ABTOHOMHOM OKDyTe»”> GbLIN BHECEHBI U3MEHEHWsI
B YaCTH IpeZocTaBiaeHus 3aboneBmmmM COVID-19
GecCIUIaTHBIX JIEKAPCTB.

YkazaHHas TeH/IeHIIUA He XaOTU4YHa, OPraHbl
rocyZlapCTBEHHOM BiacTu cyopekToB PO cieayioT
npuMepy dezeparbHOro 3aKoHOAATEN, U pesepab-
HOE 3aKOHOZATe/IbCTBO OKA3bIBAET BJIUAHUE HA UX
HOPMOTBOPYECKYIO AeATEIbHOCTD.

3aKOHO/ATeNbCTBO B chepe OXPaHHI 30POBbA
NIPEe/CTABIAETCA JOCTATOYHO Pa3BETBIEHHBIM, I10-
CKOJIBKY CHCTe€Ma OXPaHbl 3Zl0pPOBbsi He OTPAHNYMBa-
eTcA OKa3aHHeM 4esloBeKy MeJUIMHCKOM IOMOIIH, a
BKJIIOYAET BOIIPOCH 6€30I1aCHOM OKpY’Kalolleil cpe-
AbL, IUTAaHUA, ABJIAIOIIMECH €€ 4acTblo. EcTecTBeHHO,
peryavpoBaHue 3TUX BOIIPOCOB OCYILECTB/IAETCA Ha
NI0/I3aKOHHOM ypOBHe. I1o/j3aKOHHBIE aKThI BBIIIOJ-
HAIOT AeTAIU3UPYIOLIYIO PoJib. Onpeseaa rpaHuLibl
Zl03BOJIEHHOI'0, B€ZIOMCTBEHHOE PEryJIMPOBAHUE CO-
JiefiCTByeT paCKpBITHIO OIIpeZieJIeHHBIX B 3aKOHe ITpaB
HaceJIeHUs CKBO3b IIPU3MY OIIpe/ieIdeMBIX OTpac-
JIEBBIX OCOOEHHOCTEH, TIOCPECTBOM UCITOIb30BAHUSA
roCylapCTBEHHBIX 06ECIIEYUTETbHBIX FapaHTHH ™,

B 1opugndeckoii yaeOHO IuTepaType JeraeTcs
aKIeHT Ha TOM, YTO «HEPEJKO IIOA3aKOHHBIE aKThI
CTaHOBATCA «Ha/A3aKOHHBIMU». B pesysbTaTe BO3-
HUKAIOT OCTpelINe KOJUIM3UH, Pa3phIXJIAeTCs «IIpa-
BOBOE I10JI€», HA KOTOPOM JIETKO IIPOM3PaCTaET Ipa-
BOBOW HUTHIU3M»> .

YrpasiieHUe AeATeTbHOCTBI0 OXPAHBI 3/[0POBbs
HaceJIleHU: BO3JI0KeHo Ha [TpaBurtenbcTtBo PO. OHO
OCyIIecTBJIseT pa3paboTKy TUIIOBBIX IOJIOXKEHUH,
WHCTPYKLMH, Ile OIpeenaioTca eIuHble HOPMBI B
o6J1acTy OXpaHbI 3ZI0POBbs HaCEJIEeHUs U 3/IpaBo-
OXpaHeHUs1, KOTOPBIM OpPTaHBbI BJIacTU CyObeKToB PO
ZIOJDKHBI CIeZIoBaTh. TaKUM 06pa3oM, Ie/bI0 HCCile-
JyeMBIX KOHCTUTYIIMOHHBIX [TOTIPABOK ABJAETCA KOH-
COIMZALIMA AKTOB IIO3aKOHHOI'O PeryJIUpPOBAHUA [JIA
JOCTVKEHUA e[UHO00pa3ys UX IPaBONpYMeHeHH.

ObnacTtHol 3akoH JleHnHrpapackom obnactv ot 27.12.2013 N2 106-03 «06 oxpaHe 3a0poBbs HaceneHus JIeHNHrpaackon

obnactu» // OpnumansHblii MHTepHeT-nopTan AgMuuuctpaumu JleHnnrpagckoit obnactu. URL: http://www.lenobl.ru.

30.12.2013.
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'Z"t Boinxauosa I. B., Jlto XyHsHb, Ban HiisH, [ao Caon

48 TeHE3MC HaLMOHaNbHOM MOMUTUKI U 3aKOHOAATENbCTBA
B 06n1acTi obpaLenms ¢ otxopamu B Poccun u Kutae

Annomauus. Pewerue npobiem omxo008 nymem KOMNIEKCHO20 100X00a OMHOCUMCSL K UUCTLY
npuopumemMbixX 3a0ay HAYUOHANbHOIL nonumuxu Poccuu u Kumas, a makce sigisiemest 00HUM U3
nepcneKmuBHbIX MpeHO08 POCccUlicKo-KUMAtickozo compyoHu1ecmaa Ha 0CHOBe NOJLONCUMENbHO20
ONbIMA U NO3UMUBHOU OUHAMUKU NPABOB020 Pe2yAUPOBAHUS OMHOUleHU 8 0aHHOU obaacmu.
B 0aHHOM KOHMeEKCMe aKmMyaiusupyomes U npedCmasJsisiiom npakmuueckuil uHmepec 2eHe3uc u
OCHOBHbLEe IMAanbl HOPMUPOBAHUS U PA3BUMUSL 20€YOAPCMBEHHOU NOAUMUKLL, CMpameauteckozo
NIAHUPOBAHUSA U 3aKOHO0amebemea 8 obiacmu odpaiyeHus ¢ omxooamu. B pezynemame paccmo-
MpeHUs. MAKLUX IManos 8 cmamse 8bloeJieHbl 001Ulle 0CHO8Hble HAUANA, KOHUeNMYyanbHble N00X00bL,
a makice 8bL18J1eHbL OMAUUUMEIbHBLE 0COOEHHOCMU pe2yNpO8aHUs 06paUeHUsL C OMX0aAMU NPo-
usgoocmea u nompebaeHus, 8kaouas meepoble omxoost, 8 Poccuiickoti Pedepayuu u Kumatickotl
HapoodHoii Pecnybauke, onpedesieHbl NepcneKmugbl CIuMyaAUpo8aHUs nepexodd K YupKyaspHoll
IKOHOMUKe U pa3sumuisi compyoHuuecmaa 8 0aHHOUL cepe.

Kntouesste cnosa: omxodst npoussodcmea u nompebaeHuUs, YUPKYAAPHASL IKOHOMUKA, 20CyOap-
CMeeHHAs NOUMUKA, 3AKOHO0AMeNbCMa0, IKON02UsL, POCCULiCKO-Kumatickoe compyoHUUecmao

Abstract. Solving waste problems on the basis of a comprehensive approach is not only a priority task
of the national policies of Russia and China, but also one of the promising trends of Russian-Chinese
cooperation based on positive experience and positive dynamics of legal regulation of relations in this
area. In this context, the genesis and main stages of the formation and development of state policy,
strategic planning, and legislation in the field of waste management are relevant and of practical
interest. As a result of considering these stages, the article highlights the general principles and con-
ceptual approaches, identifies the distinctive features of waste management in Russia and the People’s
Republic of China, including solid waste, and outlines the prospects for promoting the transition to a
circular economy and developing cooperation in this area.

Keywords: production and consumption waste, circular economy, public policy, legislation, ecology,
Russian-Chinese cooperation

P ocT o6beMa o6pa3oBaHMUA OTXOJOB, X HETAaTUB-
HOe BO3/IeiCTBHE Ha OKPY>KaIOILyI0 Cpesy, 37,0-
POBbe HaceeH!s 00YCIOBIIN OTHECEHUE 06IacTH
obparlleHus ¢ 0TX0aMU MMPOU3BO/JCTBA U TTOTPeO-
JIEHUs1, B TOM YMCJIE C TBEPABIMU KOMMYHAIbHBIMU
otxozamu (TKO), Kk uncity cTpaTeruiecKux UHTepe-
COB HallMOHa/IbHOM nonuTuku Poccun u Kuras.

B Poccuwm, cormacHO oGuIIMaabHBIM UCTOYHU-
KaM, eXeroZiHo obpasyeTcsa IpUMepHO 4 MDA T
OTXO/ZIOB MIPOU3BOZCTBA U ITOTPebIeHMs, 13 KOTO-
pBIX 55—60 MJIH T COCTaBJIAIOT TKO?. [To AaHHBIM
MwuHnpupozgsl Poccuu, B 2024 r. Ha TeppAUTOPUU
Poccuiickoit ®enepariiu 6610 06paszoBaHo 6osee
47 mutH T (47 723,8 ThiC. T) TKO, uTO Ha 3,8 % BHIIIE
ypoBHA 2023 1. (45 978,9 ThiC. T) 1 ypoBHA 2022 T.
(45 867,4 TeIC. T), a Bcero — 8 514,7 MJIH T OTXO-
ZIOB TIPOM3BOJICTBA U TOTpebeHus. [Ipy HEKOTOPOM
CHIDKEHUH O0IIero KoJInyecTsa OTXoA0B B 2024 1. —
Ha 8,2 % oTHOCUTENbHO ypoBHA 2023 . 1 2022 T.
(9 017,3 MsiH T) — AOATOCPOYHASA IUHAMUKA 0Opa-

30BaHUA OTX0/I0B B Poccuy oka3bIBaeT yCTONIUBYIO
TEeHJIEHIINIO pocTa ux o6veMa ¢ 2015 mo 2024 1. ¢
yBeJINYeHNeM COBOKYITHOM Macchl BCeX OTXOZOB Ha
68,3 %”.

B 2024 r. B Kutae 06beM 06pa3oBaHuA OTXOZOB
coctaBwt 240 miH ToHH” (B 2017 1. B 202 KpymHEiA-
mwux ropogax KHP o6pasoBanoch 202 MJIH T GBITO-
BBIX OTXOZIOB, a B 2019 1. mo Bcemy KuTtato cobupa-
Joch cBhIIe 250 MutH T oTtx070B. B 2018 r. TOJIBKO
oauH ropoz lllanxaii npoussen 9 MJIH T Mycopa.
B I[NekuHe 3a rog 06pa3yeTcsi IPUMEPHO CTOIBKO XKe
otxozioB’. [1pu aTOM B KMTae ropaszio MeHbIIE, 4eM
B Poccuu, cBOOOJHBIX TEPPUTOPUH I CKIIAZLUPO-
BaHUA Mycopa.

[IpuBeZieHHAs CTaTUCTUKA IEMOHCTPUPYET 00B-
€KTUBHBIE IOTPEOHOCTH ¥ 060CHOBAaHHOCTb OIIpe-
ZileJIeHN IPUOPUTETOB HallMOHAIbHOMN MOIUTUKU
Poccuu u Kutas, a Taxxe pa3BUTHA 3aKOHOAATENb-
cTBa B 00s1aCTH OOpAIIeHHUs C OTXOAAMU. YKa3aHHBIE
BOIIPOCHI, B TOM YHCJIE SBOIOLNA JaHHBIX HallpaB-

Cwm.: CtpaTerus skonormnueckon 6esonacHoctu Poccuiickoit Pepepaumn Ha nepumopg po 2025 roga (yts. Ykazom lNpesu-

aexta PO ot 19 anpens 2017 r. N2 176) // C3 P®. 2017. N2 17. CT. 2546.

CM.: O cocTosiHUM 1 06 oxpaHe okpyxatowei cpefbl Poccuinckon Oepnepaunu B 2022 ropy : NlocynapCTBEHHbIN foKNag.

M. : Munnpupogbl Poccnn; MY umenn M.B.JTomoHocoBa, 2023. C. 216—219 ; O cocTossHMmM 1 06 oxpaHe okpy>KatoLein
cpenbl Poccuitickont ®epepauun B 2022 rogy. NocyaapcTBeHHbIn foknag. M. : Munnpupogsl Poccun ; BHUWN 3konorus,

2025. C. 217—-221.

URL: https://certification.vnesenie-v-reestr.ru/news/statistika-pererabotki-musora-2025-dannye-po-rossii-es-ssha-

yaponii-i-mirovye-trendy (gaTa obpauwerus: 15 sHsaps 2026 r.).

(naTa obpauenus: 15 aHsaps 2026 r.).

URL: https://news.rambler.ru/ecology/43514409-pochemu-1-5-milliardnyy-kitay-ne-tonet-v-musore-kak-rossiya/
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JK0J10r Y4ECKOE NPABO

JIEHUUY, IIpeCTaB/IAIOT HAyYHbIN U TpaKTUUYeCKUH
unHTepec’.

CrpaTernyeckoe ILIaHUPOBaHHE

¥ 3aKOHOZATEIbCTBO

Poccuiickoii ®epepanuu

B 00J1aCcTH OOpAaIleHusI ¢ OTXOAaMH

CoBpeMeHHas TOCyJapCTBEHHAA ITOJIUTHKA B 06J1aCTH
obpalieHus C OTXOAMH IOJIy4aeT 0O'beKTUBUPOBAH-
HOe 3aKpeIUleHre U pa3BUTHE B JOKYMEHTax cTpare-
IMYECKOTO TUIAaHUPOBaHUsL , pa3paboTKa, yTBEPK-
JleHUe U peanu3anusi KOTOPBIX OCYIIECTBIISAIOTCA B
cooTBeTcTBUU ¢ PesiepalbHBIM 3aKOHOM OT 28 HIOHSA
2014 r. N2 172-®3 «O cTpaTernieckoM IIaHUpPOBa-
HuK B Poccutickoit ®epepanun»®.

[lepBble MONBITKM 0003HAYEHUA KOHTypa U
oIpeZieJieHNs BEKTOPOB TaKOT'0 HAIIpaBJIeHUsI, KaK
obpaleHye ¢ OTXOAAMH, OBUIU IPEAIPUHATEL B OKO-
JIOTU4ecKoi JokTpuHe Poccuiickoit ®egeparun’,
on06peHHoIT pacmopsixkenreM [IpaBuTenbcTBa PO
CITyCTsI HECKOJIBKO MECAIIEB IIOC/Ie IPUHATHA 6a30-
BOT'O DKOJIOTHUYECKOI'0 HOPMAaTHUBHOI'O IIPAaBOBOI0
axta — PeznepanbHoro 3akoHa ot 10 auBapa 2002 1.
Ne 7-®3 «O6 oxpaHe OKpy»Karolleii cpessi»'’, 3aKkpe-
[IMBIIIETO IPYHIUIIEI IPABOBOTO PETYINPOBAHU KO-
JIOTUYECKHX OTHOIIEHUH, BKJIIOYasa COOMIofeHre
SKOJIOTMYeCcKHX IIPaB YeJI0BeKa, B TOM YHCIe [IpaBa
Ka)XZI0T0o Ha 6JIarONIpUATHYIO OKPYKAIOIIYIO CPeLy;
obecriedyeHre 6JIarOMPUATHBIX YCIOBUM XKU3HEes-
TEeJIbHOCTH YeJI0BeKa; HaydHO 0O0CHOBAHHOE cOoYeTa-
HY€ 5KOJIOTUYECKUX, SKOHOMUYECKUX U COITATbHbIX
WHTEPECOB YeJI0OBEKa, 00IecTBa U rocyZlapcTBa B
1eJIsIX obecredeHys yCTOMYNBOTO Pa3BUTHA U 61aro-
TIpUATHOM OKpY»Karolllel cpe/bl; MPe3yMIIIUI0 5KO-
JIOTMYECKO OITacCHOCTH IVTaHUPyeMOU X03AHCTBeH-
HOM U UHOMU JeATEeIbHOCTH.

Ha ocHOBe U B KOHTEKCTe 3TUX U APYTUX IPUH-
LIATIOB B DKOJIOTUYECKON JOKTPUHE 3aKJIaIbIBATIVICh
OCHOBBI /IS IUKBUAIINY HAKOIUIEHHOT'O Bpeja,
dbopMUpoBaHUA TPOMBINIUIEHHOCTH 110 06paboTKe,
YTWIN3AUUY 1 00€3BPEXUBAHUIO OTXOZIOB, CO3/IAHUSA
SKOHOMUKHY 3aMKHYTOT'O IUKJIA. B 4mciie Takux ZoK-
TPUHAJIbHBIX [TOJIOXKEHUH:

6

— MaKCHMAaJIbHO IIOJIHOE HCIIOIb30BaHKE U3BIeYeH-
HBIX TIOJIE3HBIX MCKOTIAeMBIX U ZIOOBITHIX OUOJIOTH-
YeCcKHUX PeCypcoB, MUHUMM3ALKA OTXOZOB IIPHU UX
Z00bIue U TepepaboTKe Kak OfHa U3 Mep obecre-
YeHUA YCTOWYMBOI'O IPUPO/OII0Ib30BaHNS;

— pasBUTHE CHUCTEM HCIIOIb30BaHUSA BTOPUYHBIX
pPecypcoB, B TOM 4YUCJIe ITepepabOTKHU OTXOZ0B
KaK Mepbl CHIDKEHUSA 3arps3HeHNs OKPYKalolei
CpeZbl ¥ JOCTIKEHUS PECypCocOepeReHN;

— CHIDKEHVE TPOM3BOZCTBA U UCIIOIb30BAHUS 0C000
OIIACHBIX BellleCcTB, B TOM YHCJIe TOKCUYHBIX, IUIa-
HOMepHas JTUKBUAIMA UX HAKONUTEJEeH, obectte-
YeHHe dKOJIOTUYecKol 6e301acHOCTH Ipu 06pa-
IMIeHUY C PaZIHOaKTUBHBIMU OTXOAAMMU, COBEpPIIeH-
CTBOBAHME CUCTEMBI X y4eTa U KOHTPOJIS;

— WMHBEHTapHu3alyi 3aX0POHEHUs OTXOZO0B;

— pa3paboTKa CpeZCTB U METOZOB IIpeAyTpex/e-
HUS Y JINKBUZAIIUY 3arpsA3HEHUN, peabwinTa-
IIUY OKPY>KaloIlel cpeZbl ¥ yTIIN3AlUY ONACHbBIX
OTXOZOB.

B 3TOT e mepHoz ocyllecTBAAIach peanusalus
®epepanbHO LleseBOM IPOrpaMMBbI «JKOJIOTUA U
IpUpOZHEIe pecypehbl Poccun (2002—2010 rozsi)»',
BKJIFOUABIIAsA [TOAIporpaMmy «OTX0bl», HAIIpaB-
JIEHHYIO Ha JIOCTIDKeHUe IeTU IIPeloTBpanieHus U
JINKBUZIAINH BPEAHOT'O BO3/E€MCTBUA OTXO/0B IIPO-
M3BOJICTBA U OTpebsIeHNs HAa OKPY>KAIOLIYIO IIPHU-
POJHYIO CpeJly U 3ZJl0pOBbe HacelIeHU A, a TAKKe MaK-
CHMAaJIbHOE BOBJIEYeHHE OTXO/0B B X03MCTBEHHBIN
060pOT.

Bosiee cucteMHOe u3n0oXKeHUe Lieneil, 3azad u
MepOIpUATHH, HallpaBJIEHHBIX Ha pealn3anuio
DKOJIOTUYECKOH JJOKTPUHBI, HAIIJIO OTPA’KEHUE B
rocyziapcTBeHHo mporpaMme Poccutickoil Pezpepa-
uuu «OxpaHa okpyskaroleii cpesbl» Ha 2012—2020
rogsl'?, B KOTOPOH ZlaHa XapaKTePUCTUKA COCTOSI-
HUsA 00pa3oBaHUA OTXOZOB B Poccuu B pe3ysbTaTe
IIPOLILION XO3AHCTBEHHOU 1eATeIbHOCTH, BbI/IeeHbI
po6JieMbI X IepepaboTku, c6opa 1 BEIBO3a TBEP-
ZIbIX OBITOBBIX 0TX0I0B (TBO), HU3KOTO YPOBHS 06€3-
BpEeXXUBAHUA U UCIIOJIb30BAHUA OTXOJ0B U T.7.

OTtzenbHBIE HaNIpaB/IeHUs B 00J1aCTU 0OpaIieHus
C OTXOZaMH MOJIyYWIN OTPaKeHUe B ClIefyIonnX ¢de-
JlepaTbHBIX IPOEKTAX, BOIIEAIINX B FOCyZapCTBEH-
Hyto porpaMmmy Poccuiickoit eaepariuu «OxpaHa

C™m., HanpuMep: BeinxaHosa . B. CoBpeMeHHble TpeHbl HaLMOoHanbHOW NOAUTUKK B 3aKOHOAATeNnbCTBe 00 oTXofax B

Poccuu u Kutae // No66uposaHue 8 3akoHopatensctse. 2025. T. 4. N2 2. C. 40—45.
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OKpyXatomieit cpegpl» (2014 1.)": «Hucras crpana»,

«KoMIIekcHas cucTeMa obpaliieHus ¢ TBEPAbIMU

KOMMYHAJbHBIMH OTXO/JaMU» (BKJIFOUEHHBIX B Ha-

[IMOHAIbHBIN TPOEKT «JKOJIOTusA»' ), «[eHepanibHas

y6opKa»", «JKOHOMUKA 3aMKHYTOr'0 LIUKJIa» (peze-

paJbHBIH TPOEKT, pa3paboTaHHbBIM i peaniu3alum

OCHOBHOTO IIPUOPUTETA TOCYAAPCTBEHHON ITOTUTUKH

B chepe peryIMpoBaHUsA KauyecTBa OKpYyKalolen

cpezb'®).

Ykasowm Ilpesugenta PO ot 7 masa 2024 r. N2 309
«O HaUMOHAJIBHBIX 1eJIAX pa3BuTuA Poccutickoii de-
Aepauuu Ha nepuo, o 2030 rozga v Ha IEPCIEKTUBY
10 2036 roga»'’ Ay1A JOCTHXKEHUA HAIMOHAIbHOMN
eI «JKOJIoTHYecKoe 61aromosyure» yCTaHOBIEHbI
CJIeIyIoNIyeE TeJIeBbIe TOKA3aTeNu U 33/Ia49U:

— ¢opMupoBaHUe 3KOHOMUKH 3aMKHYTOTO IIMKJIA,
obecneunBaromiedi Kk 2030 r. copTupoBky 100 %
ob6BeMa eXXeroZiHo 06pa3yeMbIX TBEPABIX KOMMY-
HaJIbHBIX OTXO/JIOB, 3aX0OpOHEHMeE He Hosiee ueM
50 % TakuX OTXOAOB U BOBJIEUEHUE B XO3AMCT-
BEHHBII 060pOT He MeHee 25 % OTX0Z0B IIPOU3-
BOJICTBA U TTOTPebJieHs B KaueCTBe BTOPUUHBIX
DPECYPCOB U CHIPBS;

— aukBHUzganua 1o koHna 2030 r. He MeHee 4yeM 50
OTacHbIX 06HEKTOB HAKOTUIEHHOTO Bpesia OKpy-
xaromiei cpene'’®, yrumsanus v 06e3BpexuBaHie
K 2036 1. e MeHee 50 % 0611ero 06'beMa OTXO/IOB
I u Il ky1accoB onacHOCTH.

Yka3aHHBIE 33/1a9U U LIeJIEBBIE TOKA3aTeNU SIBJIs-
I0TCS PO/IOJKEHYEM TOCYIaPCTBEHHOM TIOTUTUKY U
OTpaXaroT IIPEEMCTBEHHOE PA3BUTHE HAIIMOHATHHBIX
neseii’’, B COOTBETCTBUY C KOTOPBIMU OCYIIECTBIIS-
Jiich pa3paboTKa U peanausalys J0OKYMeHTOB CTpa-
TErnYeCcKoro IVIAaHUPOBAHUA.

OCHOBHBIM OTpPacCJeBHIM IOKYMEHTOM CTpaTe-
TUYECKOT0 IVIAaHUPOBAHUA B 06s1acTU 0OpaleHus
C oTX0ZlaMu, pa3pabaThiBa€MbIM B paMKax IleJIerno-
Jlaranus, spaseTcs CTpaTerus pa3BUTHS ITPOMBIIII-
JIEHHOCTH 110 06paboTKe, yTHIN3aIuu U ob6e3Bpe-
JKUBAHUIO OTXO/IOB MTPOU3BOACTBA U TTOTPeOIeHUs
Ha nepuog fo 2030 roga, yrBepKAeHHasA paclops-

TeHE3MC HaLMOHaNbHOM MOMUTUKI U 3aKOHOAATENbCTBA
B 06n1acTi obpaLenms ¢ otxopamu B Poccun u Kutae

>xeHueM [IpaBurensctBa PO ot 25 auBapsa 2018 r.
N¢ 84-p*, mociy>kuBIIas OCHOBOM /I CO3JaHUs
HOBOH OTpac/Iv 9KOHOMUKH. B CTpareruu nomyqmwnu
OTpakeHHe U 3aKpeIUIeHUE CIIeYIoIIre TPUOPUTETHI
rOCyZIapCTBEHHOM TIOUTHUKY B 061aCTH ObpaleHus ¢
OTXOZIaMM: MaKCUMaJIbHOE UCIIOIb30BaHUE UCXOAHBIX
CBIPbs U MaTEPUAJIOB; IPeAOTBpalieHre 06pa3oBa-
HUS OTXOZIOB; COKpallieHre 06pa3oBaHuUsA OTXO0B U
CHIDKEHUE KJIacca OMTaCHOCTY OTXOZIOB B UCTOYHHKAX
ux obpasoBaHus; 06paboTKa, yTUIH3aIusa u obe3Bpe-

’KUBaHUE OTXOZIOB; pa3MelleHre (XpaHeHHe U 3aX0-

POHEHHE) OTXOZIOB B COOTBETCTBUU C TPEOOBAHUAMU

3aKOHOZATEThCTBA B 00JIACTH OXPAHBI OKPY’KaIoIIen

cpensl U obecrieueHre CAaHUTapHO-3TUIEMHUOIOTHYE-

CKOTO 6J1arorosyyrs HaceJeHUs.

I[IpriopureTamu CTpaTeryuu ONpeeieHb:

— dopMupoBaHUe KOMILIEKCHOM CUCTEMBI 0Opaiiie-
HU C OTXOZaMU Ha desiepasbHOM, PETHOHATBHOM
¥ MECTHOM YPOBHSIX, OCHOBAaHHOU Ha MepapxXuu
IPUOPUTETOB OOPAIIEHUS C OTXOAAMU;

— ONTUMMU3AIMS CUCTEMBI YIIPABIEHUS, PETYIUPO-
BaHUA U obecnieyeHNsa 3dpPeKTUBHOCTY QYHK-
I[MOHUPOBAHMUS CO3/[aBaeMOM NHHOBAIOHHOM
oTpacieBoi MHPPaACTPYKTYPHI IT0 00paboTKe,
YTWIN3aLUU ¥ 06€3BPEKUBAHUIO OTXO/OB;

— CcO371aHKe YCIOBUH /ISl TIPUBJIEUEHNS UHBECTULII
B OTpac/Ib IIPOMBIIIEHHOCTH 110 06paboTKe, yTH-
JM3anny ¥ 00e3BpeXXUBAHUIO OTXO/OB;

— TOBBIIIEHUE PECYPCHOTO IOTEHI[ANA, YPOBHA
M3BJIeYEeHNUs LIEHHBIX KOMIIOHEHTOB U3 OTXO/IOB;

— TI03TaIHOE 3aMelljeHrie HeBO30OHOBIIIEMBIX ITPU-
POIHBIX PECYPCOB (CHIPhsI) MPU MIPOU3BOACTBE pas-
JIMYHBIX BUZIOB MTPOAYKIIUU ChIPbEM, TIOJIyYeHHBIM
B TIpo1iecce 06pabOTKU U YTUIU3AIUN OTXO/IOB;

— yBes4eHUeE B 001IeM TOBapoobopoTe J0Iu
MPOAYKLIWH, IPOU3BEJEHHOM ¢ IPUMeHeHHEM
BTOPUYHOTO CHIPbs, IIOJYYEHHOTO B IIpoliecce
06pabOTKU U YTHIN3ALHWH OTXOJ0B, CHIDKEHUE
ee ce6eCTOMMOCTH, MOBBIIIEHNE TEXHUKO-IKC-
IUTyaTallIOHHBIX XapaKTePUCTHK, 6€30IT1acCHOCTH,
Ka4yecTBa U SKOJIOTMYHOCTH /1 OPMUPOBAHUS
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JK0J10r Y4ECKOE NPABO

CTabMIBHOTO CcIpoca, 0becrieueHNsI KOHKYPEHTO-
CII0OCOOHOCTH;

— TpOBeJieHrE OMUTUKYA NUMIIOPTO3aMeIeH s TeX-
HOJIOTHH ¥ 060pyZ0BaHUA 10 06pabOTKe, YTHIIN-
3a1uu 1 06e3BPEKUBAHUIO OTXO/OB.
OcHoBHBIMH LeIAMU CTpaTeruu sBJSIOTC: Gop-

MUPOBaHUE U MEPCIEKTUBHOE Pa3BUTHE OTPACTU

MIPOMBIIIZIEHHOCTH 110 06paboTKe, YTUIN3AUU U

06e3BpeKUBAHUIO OTXO/I0B, 06eCIeunBaroIlei nx

MaKCHMaJIbHOE BOBJIEUe€HHE B TPOU3BO/CTBO U ILIa-

HOMEPHYIO0 MUHUMU3AIUIO0 KOJTMIEeCTBA OTXO/[0B, HE

TO/UTEXKATIUX JaTbHeN el yTHIN3aliy, C IpUMeHe-

HHieM MUpoBoro npuHnuna 3R (pegoTBpalleHue

06pa3oBaHuUA OTXO/IOB, TIOBTOPHOE HUCIIONb30BaHUE,

nepepaboTKa BO BTOPUYHBIE PECYPCHI); a Takxke ¢op-

MUPOBaHUE U MEPCIIEKTUBHOE Pa3BUTHE POCCHICKOM

TEXHOJIOTUIECKON U MAalTMHOCTPOUTETHHOM 6a3Hl,

obecrieunBaroleil JaHHYIO0 OTPACIb COBPEMEeHHbIM

BBICOKOTEXHOJIOTUYHBIM 060py0BaHeM, 06J1a1ato-

IIAM TaKKe BBICOKUM JKCIIOPTHBIM MOTEHIIUATIOM.
[IpUOPHUTETHI TOCYAAPCTBEHHOM MOJTUTUKH TIO

COKpalieHn0 06pa3oBaHUsA OTXOJ0B, UX MaKCHU-

MaJIbHOM mepepaboTKe, MepexoAy K HUPKYIAPHOI

SKOHOMHUKE HAIIUTH OTPa’keHre Ha 3aKOHOAATETbHOM

ypoBHe. B 2022 1. B PesiepanbHbIi 3aKOH OT 24 UIOHA

1998 1. N2 89-®3 «06 oTx0/]aX MPOU3BOJCTBA U TIO-

TpebieHuUs»*" GbLIO BKIIOYEHO MOHATHE «BTOPUY-

HbIE PeCYPChl», a TAaKXKe MPeLyCMOTPeHbI TpeboBa-

HUS K UX 06paIleHu0. 3aKOH OIPeZesisieT TPaBOBBIE

OCHOBBI OOpalleHusI C OTXOZAMU ITPOU3BOACTBA U

TOTpe6JIEHN B 1Ie/IX TPEA0TBPAIEHNS UX BPEAHOTO

BO3/[eMiCTBUS Ha 3ZI0POBhE YeIOBEKA U OKPYIKAIO-

IIyIO CPeZy, a TAaK)Ke BOBJIEYEHUS TAKUX OTXOZOB B

XO3sIUCTBEHHBIN 0OO0POT B KAY€CTBE AOTOTHUTEb-

HBIX ICTOYHUKOB CHIPbsi. B unciie mpesycMOTpeH-

HBIX 3aKOHOM MeD CJIeZlyeT BhIAETUTh pETHOHAIbHBIE

MIPOrpaMMBbI B 06J1aCTH 0OpalieHus C OTX0ZaMu, B

ToM umcie ¢ TKO, kak peajn3anyio IporpaMMHOIO

MeTO/[a PErYIUPOBaHUS TAKUX OTHOLIIEHUI.
Hapsizy ¢ ykazaHHBIM 3aKOHOM CIlelliaabHOe

perynupoBaHue obpalleHus OTAeIbHBIX BUAOB OT-

x0710B ocytiectpiseTcss OeziepaabHBIM 3aKOHOM OT

11 utons 2011 1. N2 190-03 «O6 obpatiieHu ¢ paano-

aKTUBHBIMU OTXOZlaMH U O BHECEHUU U3MeEHEHUH

B OT/ZIe/IbHBIE 3aKOHOAATeIbHbIE aKThl POCCHIICKO#

®enepanyn»>, craTbeii 49 OeiepasbHOrO 3aKOHA OT

21 Hos6ps 2011 1. N2 323-P3 «O6 ocHOBaX OXpaHbI

37I0pOBbA TpakZiaH B Poccuiickoit ®esepannn»> B

OTHOILIEHUY MEAUIIMHCKUX OTXO/0B, OOpallieHre Ko-

TOpBIX pertamMeHTHpyeTcst PeziepansbHbBIM 3aKOHOM OT

30 mapra 1999 r. N 52-03 «O caHUTapHO-3IUAEMUO-

JIOTUYECKOM GIaTOTONYYMU HaceTeHUs» ",
TpeboBaHus B 06J1aCTU OXPaHbl OKPY’Katolei

cpezbl Ipu 06palleHNuH C OTXOAAaMHU, a TaKXKe C IT0-

21 C3 P®. 1998. Ne 26. CT. 3009.
2 C3 P®. 2011. Ne 29. CT. 4281.
% C3 P®. 2011. N 48. CT. 6724,
% C3 P®. 1999. N 14. CT. 1650.

GOYHBIMU MTPOJAYKTAMU MIPOU3BOZICTBA COEPIKATCS
B 3axoHe «O6 oxpaHe OKpyKaroliei cpefbi». CooT-
BETCTBEHHO, 3aKOHOaTeTbHble OCHOBHI peryInpoBa-
HUS OTHOIIIEHUH B 061acTH 06paliieHus ¢ OTX0JaMu
B Poccuu npe/icTaBiieHBI He TOJNBKO ClIelNalbHbIM
3aKOHOZIATENLCTBOM, OHU TaK)Xe BKJIIOYAIOT B ce6s
9KOJIOTUYeCKOe, CAHUTaPHO-2NIUAEeMHUOIOTUYEeCKoe
U MHOE OTpacjeBoe 3aKOHOAATENbCTBO.

TI'ocymapcTBeHHaa moJauTHUKa
1 3aKOoHoOZaTeJabcTBO Kutasa
B 00J1aCcTH OOpaIeHNs C OTX0AaMU

C Havasa XXI B. cTpeMUTEeNIbHBIN 9 KOHOMUYECKUU
poct Kutas conpoBoXAaIcs yOOKUMH IPOLieCCaMy
WHJyCTpUANIU3aluy U ypbaHu3auuu. BeicTpoe pac-
HIpeHre 5KOHOMUYECKOMN CTPYKTYPHI IPUBEJIO K
PE3KOMY YBeTHYEHUI0 00'beMOB 06pa30BaHUs TBEP-
ZBIX OTXOZI0B. VIX HeHaexaniee obpaijeHue He
TOJIBKO YCUJIWJIO 3arpsA3HeHNe OKpy»Karollel cpesibl,
HO U BBI3BAJIO Jerpajaliio dKOCUCTeM, a TaKxKe
MMOPOAWIIO P BHENTHUX 3G PEKTOB, B TOM YUCIIE
PHCKU /111 00IIeCTBEHHOTO 3/10pPOBBA. B fokmaze
Ha XX cpesge KommyHucTr4ueckoil naptuu Kurtas
6bUTa 0603HAaYeHa cTpaTernyecKas 3aada: «IOBbI-
mennie 3¢pGeKTUBHOCTH UCIIOIb30BAHUS BCEX BU/IOB
pecypcoB U ycKkopeHHe GOPMHUPOBAHUA CUCTEMBI
3aMKHYTOTO OOpalieHus C OTX04aMu». DTOT KypC
OTpakaeT Ilepexof roCyAapCTBEHHOU MOJUTHUKU B
obJ1acTu yIpaBieHus: TBEPABIMU OTXOaMH OT KOH-
LeNI1Y IpeJoTBpallleHUs 3arps3HeHna K MOJeIu
KOMILIEKCHOTO, pecypcocOeperaromiero yrpasieHus.
B ¢eBpase 2024 r. Kannenspus ['ocyzapcTBEHHOTO
coBeta KHP omy6sukoBaja JOKyMeHT «O Mepax no
YCKOpeHU0 GOpMUPOBAHUS CUCTEMbL 3AMKHYMO20
obpaweHus c omxodamu», Te IoAYepKUBAETCsI He0O-
XOJMIMOCTB Ilepexozia OT TPaJUIIMOHHON MOZIeTH KOH-
TpOJIA Ha KOHEYHOH CTaZuU K MOZeJIY yIIpaBlIeH!s Ha
BCeX dTarnax >KM3HeHHOTO IINKJIa OTXOZOB.

Llesn ToCcyjapCTBEHHOH MTOJTUTUKY B 00J1aCTH
obpaleHus ¢ 0TXOZaMH CMEeLAIOTCs C IPeJOTBPa-
IeHUA pacIpocTpaHeHUA 3arpsA3HeHUs K co3/a-
HHIO MeXaHH3Ma 3aMKHYTOT'0 peCypCHOro IIuKiIa 1
MUHMMU3AIUU 9KOJIOTUYECKUX PUCKOB Ha CTaAUAX
IIPOU3BOZCTBA, paclipeieeHus, TOTpeOIe N U yTH-
auszanuu. PopMupoBaHUe COBpeMeHHOI'O ITpaBo-
BOT'0 MeXaHM3Ma 00OpalleHus C TBEPABIMU OTXOZaMHU
ZOJDKHO 00€CIIeYnTh CUCTEMHBIH ITIepeXo/] OT JIOTUKU
«[IpeaynpexAeHNs 3arpsi3HeHUs» K JIOTUKE «KOM-
IUIEKCHOI'0 yrIpaByieHus». B utone 2024 r. LlenTpasnb-
HBIH KoMuTeT KoMMyHUCTHYECKOH TapTuu Kuras B
mokyMeHTe «O danbHeliuleM 8ceCmopoHHeM YLy 6-
JleHuu pedpopm u npodsuiceHUU Kumaiickoi mooeau
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{v’ Boinxauosa I. B., Jlto XyHsHb, Ban HiisH, [ao Caon

MOOepHU3aUUU» BHOBb TIOATBEPANT HEOOXOAUMOCTD
COBEpIIEHCTBOBAHUA CUCTEMBI 3aMKHYTOTO obpaiiie-
HuA ¢ oTxozamMu>. B Zloknade o pabome npagumens-
cmea KHP 3a 2025 2. oTMe4eHO, 4To OyzieT pa3pabo-
TaH naH delicmauil N0 KOMNJIEKCHOMY YNpagieHUo
meepobiMU 0mxX00aMmu.

B 1es1s1X peasn3anyy yKa3aHHBIX TOJTUTUIECKUX
yCcTaHOBOK B anpere 2025 1. 66u1 06Hapo008aH npo-
exm Jxosnoeuueckozo kodekca KHP. OH HanpaBJieH
Ha GopMUpOBaHUe 11eJIOCTHOM MTPaBOBOLi 6a3bl SKO-
JIOTUYECKOT'O YIIpaBJIeHUs, OObeANHSIIONIEH CyIIe-
CTBYIOIIIME 3aKOHBI U TIO/I3aKOHHBIE AKThI B €ZITUHYIO
CTPYKTYPY, UTO 3HaMeHyeT co0oii Trepexos KuTaii-
CKOT'0 3KOJIOTYECKOT0 3aKOHOZATEIbCTBA OT Pa3po3-
HEHHOU K KOMIUIEKCHOM, CUCTEMHO YIIOPSAZ0uYeHHOHN
MOZIeJIU TPaBOBOTO PETYIUPOBAHUA, pOpMUpPyeT
3HAYHMMYIO BO3MOXKXHOCTb /IS CTPYKTYPHOU PEKOHDU-
Typaluy MPpaBOBON CUCTEMBI KOMILIEKCHOTO YIIPaB-
JIEHUS TBEPABIMU OTXOAAMHU.

Tekyias mpaBoBasi CUCTEMA PETyJIUPOBAHUS
obpalieHus TBEPAbIX OTXO0B B Kutae 6asupyercs
npexze Bcero Ha 3akoHe KHP «O npezporspamieHuu
U KOHTPOJIE 3arPsI3HEHUS OKPYKAIOIIEN Cpeibl TBEP-
ABIMU OTX0ZaMu» (B ocnenHel pegakuuu 2020 1.) u
ZIOTIOJTHAETCS PSAZIOM COMYTCTBYIOIINX HOPMATHUBHBIX
aKkToB, B yacTHocTu 3akoHOM KHP «O cozeticTBUM
Pa3BUTHIO MUPKY/IAPHON SKOHOMUKH» U 3aKOHOM
KHP «O cofelicTBUY Pa3BUTHIO YHCTOTO TIPOU3BO/-
cTBa». OpueHTaUus MPAaBOBOT'O PETYIUPOBAHUS
ob6pallleHus ¢ TBEepPAbIMU OTXOZaMH, OCHOBaHHasd
MIPENMYIIIECTBEHHO Ha KOHIIEMIUN KOHTPOJIS 3arpsi3-
HEHUsI, TIOCTETIEHHO BISABJIAET Ha IIPAKTUKE MHCTUTY-
IIMOHa/IbHBIE OrpaHudeHus. C OHOM CTOPOHBI, IOMHU-
HUPOBaHUE JIOTUKU KOHEYHOTO KOHTPOJIA GOpMU-
PYET BEPTUKAIBHYIO, aZIMUHUCTPATUBHO-KOMaH/[HYIO
CTPYKTYPY peryaupoBaHusa. CoBpeMeHHast TpaBoBast
MOZIeNib, OPUEHTUPOBAHHAsS Ha KOHTPOJIb 3arps3He-
HUSI, UTHOPUPYET HEOOXOAUMOCTh TOPU3OHTATHHOM
KOOPAWHAIINY Y BEPTUKAJIBHON UHTETPALIUY YTIPAB-
JIeHYeCKUX TporieccoB. Ee HOpMaTUBHAs CTPYKTypa
He obeclieuyrBaeT a/leKBaTHOTO IIPaBOBOTO OTKJIMKA
Ha peajiiii MHOTOYPOBHEBOTO yYaCTHU CyO'HEKTOB,
11 pOBOTO HAZI30pa U TEXHOJOTUYECKH 0beceveH-
HOT'O YIIPaBJIEHUS.

CrnemoBaTenbHO, GOPMUPOBAHUE COBPEMEHHOMN
MIPaBOBO¥ CHCTEMBI 0OpaIeHUs C TBEPABIMU OTXO-
ZlaMU TIperoyiaraeT CUCTEMHBIN TTEPEXO/] OT JIOTH-
KU «IIpeAYIPEXAEHUS U KOHTPOJIS 3aTPSI3HEHUS» K
JIOTUKE «yIIPABJIEHUS U PETYIUPOBAHUA», COOTBET-
CTBYyIOIIeH Tpe6OBaHUAM COBPEMEHHOM MOZIEH KO-
JIOTUYECKOTO yTIPABIEHUA.

TeHE3MC HaLMOHaNbHOM MOMUTUKI U 3aKOHOAATENbCTBA
B 06n1acTi obpaLenms ¢ otxopamu B Poccun u Kutae

DBOJIOLNA IPAaBOBOTO peryJIupoBaHUA: OT
npefoTBpallleHUA 3arpsa3HeHUs K KOMILIEKC-
HOMY yIIpaBJIEHUIO HA BCeX CTaAUAX. DBOIIOIUSA
npaBoBoii cuctembl KHP B cdepe yripaBieHus TBEP-
OBIMU OTXOJJaMU TIPE/ICTaBIIAET COO0M OTparkeHUe
ob1ero nporuecca TpaHcHOpPMAIU HAI[MOHAIBHOTO
9KOJIOTHUYECKOT'0 3aKOHOZAATeIbCTBa — Ilepexo/ia OT
MO/IesIU TIpeyTIpeKIeHUs U KOHTPOJIS 3arpsA3HeHU
K MOZIEJTU CUCTEMHOTO ¥ BCEOOBEMITIOILETO YIIpaBIIe-
HUA OKpYy’Karolllel cpeZjoii. DTOT Ipoliecc He TONIbKO
CBU/IETEBCTBYET O KOHIENITyaJIbHOM YTy O/IeHU N
roCyZIJapCTBEHHOU MOJTUTHUKYU B 00IACTH SKOJIOTHYIE-
CKOTO YIIpaBJIeHHs, HO U 0003HaYaeT Iepexo/ mpa-
BOBOY CHCTEeMBI OT aIMUHUCTPATUBHO-KOMaHAHOTO
perynupoBaHuA K MOZeIN COIIacOBaHHOTO, KOOTIe-
PaTUBHOTO IIPaBOBOT'0 yIIPaBIeHUA.

3akoHOZaTeJIbHOE pa3BUTHE CUCTEMBI IIpe/-

OTBpAallleHU 3arpa3HeHNUs TBepbIMU OTX0AaMU B

Kutae. Ananus sBomounu 3akoHogarenscrsa KHP B

chepe obpalreHUs ¢ TBEPABIMU OTXOAAMU ITO3BOJISET

BBIJIEJTUTh TPXU OCHOBHBIX 3Tama:

— HayvaJbHBIN 3Tall, XapaKTepU3yoIuiicsa GopMu-
poBaHUeEM IIPaBOBHIX OCHOB MIpeJOTBpalleHUs
3arps3HeHuUs;

— 3Tal UHCTUTYLIMOHAJBHOI'O Pa3BUTHSA, B XOJe
KOTOPOTI'O CJIOKUJIACh CCTEMa HOPMaTUBHOI'O
peryinupoBaHus;

— aTan TpaHchopMaIy, 03HAMEHOBAHHBIH TTepe-
XOZIOM K MOZIeJIN YIIPaBJIeHYeCcKOTo XxapakTepa.
Ha xa)xZjom 13 yKa3aHHBIX 3TAllOB IIPaBOBHIE

Uziey, MeXaHU3MBbl peryJIMPOBaHUA U UHCTUTYIIUO-

HaJbHasA CTPYKTypa ObLIN TECHO CBA3aHBI C MOJIHU-

TUYEeCKUM, SKOHOMHUYECKUM U COI[UaTbHBIM KOH-

TEeKCTOM COOTBETCTBYIOIIero neproza. B pesynsraTe

ncTOpUYecKol aBosonyy chopMUpoBasack npa-

BOBas cUcTeMa yIpaBjeHUs TBEPABIMU OTXOJaMU,

obazaromas BHyTPEeHHE JIOTHYECKOH 0CIeZ[oBa-

TEeJIBHOCTBIO U OTpakarolias IIoCTelIeHHOe COBep-

IIeHCTBOBaHUe IroCyZapCTBEHHOT'0 SKOJIOTUYeCKOIo

yIpaBieHus.

HauanwHblil man npejcTaBisi cCOO0M UCXOA-
HYIO TOUKY NpeJOTBpallleHUs 3arps3HeHNA U BKJIIO-
yasi GOpMHUPOBAHUE TPABOBOM OCHOBHI. B IepBhIe
rozpl ocyie obpasoBanua Kuraiickoit HapogHoi
Pecrry6yiKy oXpaHa OKpYy»Karolell cpesbl elle He
paccMaTpHBaach Kak caMOCTOATe/IbHasA OTPaciIb
npasa. YIpaBjieHre TBepJbIMU OTXOZaMU B TOT Ile-
pHOZ BXOAWIO B cdhepy MPOMBIIITIEHHOU Ge3omac-
HOCTHU ¥ CAaHUTApHOr0 Haz3opa. B nepuog ¢ 1950-x o
1990-e rT. IpaBOBOE perynmupoBaHue GOpMHUPOBa-
JIOCh Ha OCHOBE psi/la HOpPMAaTUBHBIX aKTOB, TAKUX

2 (e g ST — B A TR A SO R B IR e ) (202447 H 18 H R E3L 7738 58 - Ja b s 28 A 2358 = Ik
SRS PUEE) , URL: http://www.scio.gov.cn/zdgz/jj/202407/t20240722_855895.html, 20255E10H12H Vi . Peuwe-
Hue LleHTpanbHoro kommnteTa KoMMyHUCTUYecKon napTum Kutas o ganbHenlem BCeCTOPOHHeM yrnybneHum pedopm u
MPOABMKEHWUM KUTANCKOM Moenn MofepHuU3aLmm (MpuHATo Ha TpeTbeM nieHapHoM 3acefaHuu LieHTpanbHoro komuteTa
KomMyHucTuyeckoit naptum Kutaa XX cosbisa 18 uong 2024 r.).

22 (RT (B ANRIEAEASAE N () ) ).

C™m.: MNosicHnTenbHasa 3anucka k npoekTy Kogekca

Kutanckon HapogHon Pecnybnunku o6 akonormnyeckon cpege.
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kax IIpasuna no oxpare mpyoda u caHumapuu Ha npeo-

npusmusx (1956 r., yrpaTuiu cuiny), BpemeHHble

NOJI0JCeHUSL 0 3aujume U yIyduuleHUU oKpyxcarouetl

cpedwt (1973 1.), IMonoxcerue 06 ynpasaeruu b6aazo-

yCcmpoticmeom U CAHUMAPHbBIM COCMOSIHUEM 20p0008

(1982 1., HoBas pegakuusa 1992 r.), [TonoxceHue 06

ynpasaeruu cobpocamu 8 mope (1958 1., pezaxiiusa

2011 r.), 3axoH o npogunakmuxe u 6opsbe ¢ uHgpek-

yuoHHbIMU 3abonesanuamu (1989 1., c UBMEHEHUAMU

2004 1 2013 rT.) ¥ Ap. XOTA 3TH aKTHI OBUTY HAIIPaB-

JIEHBI IPEUMYIIIECTBEHHO Ha 0becTieuye e TPOMBIIIT-

JIEHHO¥ 6€30I1aCHOCTH U CAHUTAPUU, OHU 3aJI0XKUIH

WHCTUTYIIMOHATbHBIE OCHOBHI 3/IMUHUCTPATUBHOTO

yIIpaBJIeHYs TPOMBIIUIEHHBIMY OTX0JaMU U paKTH-

yecKH 0003HAYMIIN 3apOXK/IeHIEe IIPAaBOBOT0 MOAX0AA

K KOHTPOJTIO 3arpsA3HEHUS.

Ha ganHoM 3Tare GpopMHUpPOBaHUE SKOJIOTHYE-
CKOT'0 3aKOHOZaTeIbCTBA HAXOAWIOCH B 33YaTOYHOM
COCTOSTHUH. 3aKOHOZATeNbHAA U/E0JIOTHS OCHOBEI-
BaJlach Ha MPUHIINIIAX KOHTPOJIS 3aTPA3HEHUA U
TIpeAyTIPEXAEHUS PUCKA, a TPAaBOBBIE MHCTPYMEHTHI
BKJTIOYAJTU 3/[MUHUCTPATHUBHBIE Pa3peIleHUsI, TEXHU-
YecKUe CTaHJapThl M MHCIEKI[MOHHBIE TPOBEPKHU, YTO
[IPUJABAJIO PErYINPOBAHUIO XapaKTeP KJIACCUIeCKOH
MOZIeNH «IIPUKa3 — KOHTPOJIb».

HecMOTpsI Ha TO YTO peryJarpoBaHue obpaire-
HUS C TBEPABIMU OTXOAaMU He ObLIO TIPIMOIH 1e/TbIo
VIIOMSIHYTHIX HOPM, TIOCJIEIHUE CO3/IaTU UHCTUTY-
UOHAIBbHYIO 623y /71 yIIpaBleHUA MIPOMBIIIIEH-
HBIMU OTXOZaM¥ U cCGOPMUPOBAJY TEPBOHAYAIBHBIE
3JIEMEHTHI KOHIIETITNY KOHTPOJIA 3arpsa3HeHus. CyThb
9TOH MOZeJU 3aKJII049anach B CHIDKEHUH SKOJIOTU-
YeCKHX PUCKOB MOCPECTBOM aIMUHUCTPATUBHBIX
MpeANUCAaHUI 1 KOHTPOJISA 32 BHIOpOCAMU TTPOMBITII-
JIEHHBIX 0TX0Z0B. OfHAaKO M0Z0OHAsA MOZIENb, COCpe-
JOTOYEeHHAs Ha KOHEYHOM TIPeJIOTBPAIEHUH 3arpsis-
HEHUs, He MOTyIa 00eCIeYHTh CUCTEMHBII I0NTOCPOY-
HBIN TIOAXO/I, K YIIPABIEHUIO TBEPABIMU OTXOZaMU.

JlaHHas 3aKoHOZaTeIbHAsA KOHCTPYKIUA NMeIa
TPU OCHOBHBIX OTPAaHUYEHUS:

— 00HOMePHOCMb Ueil pe2ynuposanus (3aKoHoza-
TeJLCTBO OBLIO HAMPABIEHO MIPEUMYIIECTBEHHO
Ha orpaHUYeHre BHIOPOCOB 3aTPA3HAIONINX Be-
IIECTB, a He Ha 0becrieyeHue IIOBTOPHOT'O UCIIONb-
30BaHUA PECYPCOB);

— 02PAHUYEHHOCMb pe2yJISIMOPHbLX cpedcma (OCHOB-
HO€e BHUMAaHUeE y/es10Ch aAIMUHUCTPATUBHBIM
PpaspeleHusM, Ha/[30py ¥ HaKa3aHUSM IIPU OTCYT-
CTBUY SKOHOMUYECKUX CTUMYJIOB U O0O1IeCTBEH-
HOT'0 KOHTPOJIA);

— PpazmeHmMapHOCMb UHCMUMYUUOHANLHOLL CMPYK-
myput (1I0THOMOYHSA B cdepe 3KOJIOTrNIeCcKOro
yIpaByieHusA ObUIU paclpeseeHbl MeXAy pas-
JINYHBIMU BEOMCTBAMH, a IPABOBbIE HOPMBI
OTNMpaJKCh IJIaBHBIM 06pa3oM Ha TEXHUYECKUE

CTaHZAPTHI, TPOIIeIyPHBIE TIPABUJIA U OTAETbHBIE
pervoHasbHbIe aKTHI, YTO PUBOJUIO K C1ab0oi
COTJIAaCOBAHHOCTY MEX/Y IIPaBOM U TTOJIUTUKOH
U OTCYTCTBUIO €TUHOW HOPMATUBHON CUCTEMBI U
MeXaHW3MOB KOOPAUHAIINN).

B sTux ycinosuax ['ocyzapcTBeHHOE yIIpaBieHue

110 OXpaHe OKpYy»Katolileii cpenbl B 1984 r. MHULIMU-

poBaJsio pa3paboTKy 3aKOHa O MpeJOTBpallleHUU

3arps3HEHUs OKPYKAIOIIEeH Cpeibl TBEPABIMU OTXO-

gamu. [Tocsie ATUTENTbHOTO MEPHO/A KOHCYIbTAINH] U

OKCIIEPTHBIX 0OCY/AEHNUH, TPOAOIKABIIETOCA OKOJIO

necsatu e, 30 okTA6psa 1995 T. Ha 1IeCTHAAIIaTOM

3acemanuu [loctossHHOro KomuTeTa VIII co3piBa Bee-

KUTaMCKOTO cOOpaHMsA HaAPOAHBIX TIPe/CTaBUTENEMH

6bUT TpUHAT 3akoH KHP o npedomepaiyeHuu 3azpss-

HeHUs okpyxcarowell cpedbl maepobiMuU omxodamu.
Sman UHCMUMYUUOHANLHOZO PA3BUMSL XaPaK-

TepU3yeTCs PACITUPEHUEM PETYAATUBHOTO 3aKOHO-

ZlaTeqbCTBA U TEH/IEHIMEH MHCTUTYIIMOHATU3 AN

MMPaBOBHIX UHCTPYMEHTOB. [IpUHSATHE U BBEEHUE

B AeiicTBue 3akoHa KHP o npedomapaweHuu 3a-

2psi3HEHUS OKpYHcarowell cpedbl maepObLMU 0MXO-

oamu (1995 r.) 03HaMeHOBaIN IIePeX0/;, CUCTEMBI

yIIpaBJIeHUs TBEPABIMU OTXOAAMU OT TTOJTUTUKHU U

BEIOMCTBEHHBIX TIPEJITUCAHUH K CTaZ[U IIPABOBOTO

peryaupoBanus, obrazaliero obieobs3aTeTbHOM

cuioii. C BKJIIOUeHMEM KOHIENIIUU YCTOMYUBOT0O

Pa3BUTHSA B 3aKOHO/IATELHBIN ITPOIIECC DKOJIOTHYE-

ckoe ipaBo KHP BCTymIo B HOBHIH 3Tal, B paMKax

KOTOPOTO TIpobieMbl OKpY>Kalollelt cpe/ibl Havaau

paccMaTpUBaThCA U PEIIATHCA C MTO3UIUU CTPATETH-

YeCKOTr0 pa3BUTHA FOCyapCTBa, IPU 3TOM 0coboe

BHUMAaHHUE CTaJIO VAEIAThCS TaPMOHU3AIINY U COTJIa-

COBaHUIO SKOHOMHYECKOT'O POCTA, COITUABLHOTO TIPO-

rpecca ¥ OXpaHbl OKPY>aroIlei cpeapl” .

B 2000 r. Kannenapusa 'ocyzapcTBeHHOTO COBe-

Ta KHP omy6inkoBana HayuoHaibHyo npozpammy

0XPAHbL IKOI02UHECKOTL cPedbl, B KOTOPOU OBUIU 3a-

KpeIUIEHBI MPUHIIUITBI: «paBHOE BHUMAHUE TIPEJ-

OTBpAIIEHUIO 3aTrPSI3HEHUS U 3aIUTE SKOJIOTHIECKOH

CpeZibl» U «pa3BUTHE TIPU COXPAHEHUH, COXPaHEHUE

P Pa3BUTUU». B 3TOT mepuo/ 3akoHOAaTEIbHAS

ZeATeIbHOCTD MpUoOpesa XapaKTep «pezysisimop-

HO020 paculupeHisi», BRIpaXXaBlIerocsi B popMUpoOBa-

HUU YTIPaBJIEHYECKOU CETH C OTIOPOM Ha TPaBOBBIE

MeXaHU3MBI. 1]e/Ibio 5ToM Mojiesut OO AOCTHKEHHE

SKOJIOTMYECKUX 33714 TI0CPEeLCTBOM HOPMUPOBAHUS

8bL6p0C08, YCUNeHUS 0MBemcmeeHHOCMU, 88e0eHUs.

paspeliumenbHblx npoyedyp U cucmembl CAHKUYUTL.

C IpUHATHUEM MTOCJIEAYIOMNX 3aKOHOB, TAKUX KaK

3akox KHP o codelicmeuu uucmomy npousgoocmay

(BBezeH B getictBue B 2002 1.) u 3akoH KHP o co-

delicmeuu pasgumuro YupKyasipHoil IKOHoMUKU (BBe-

ZieH B feticTBue B 2009 T.), CI0XKIWIACh mpexyposHe-

8asl 3aKOHO0AMeNbHASL CMPYKMYpa, BKIIOYAIONIAT

7 b CPEPRETIES0HE: MIREEE.0FI3.0MFRL), (IERH TR GERIERRD V202245538, 55951,
fH Yxaocs. 50 neT akonormyeckoro 3akoHogaTenbcTBa Knutas: MexxnokoneHyeckas 3sontoumsa 3akoHa 06 okpyxxatoLuen
cpene ot 1.0 go 3.0 // BectHuk MeknHckoro TexHonornyeckoro uHctutyta. CoumansHble Hayku. 2022. N2 3. C. 95.
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{v’ Boinxauosa I. B., Jlto XyHsHb, Ban HiisH, [ao Caon

STAaIbl: «YUCTOE IIPOU3BOACTBO — IIPeZOTBpalleHHe
Y KOHTPOJIb 3arpsA3HEHNS — IUPKY/IAPHOE UCIIOJb-
30BaHMe PecypCoB».

Takum 06pa3oM, B yIIpaBJIeHYECKOH ITapaZurme
0003HAYMIICA Nepexo0 0m KOHeUH020 KOHMPOJA K
YNpasJleHu0 Ha 8cex cmaousix Npou3eo0CmeeHH020
npouyecca, 9TO CTal0 OTIIPABHOM TOUKOM A1 IOCTe-
ITeHHOT0 GOPMUPOBAHUSA CUCTEMHOTO KOJIOTHYe-
CKOT'O PeryJIMpOBaHUA.

Ha gaHHOM sTalle 3aKOHOZATEIbCTBO B chepe
yIIpaBlIeHUsA TBepABIMU OTX0JAMU COCPEAOTOYNBA-
JIOCh IIpeMMyIl[eCTBEeHHO Ha BOIIpocax NMpeAoTBpa-
ILIeHUs 3arpsa3HeHNs, yCTOMINBOTro pa3BUTHs, obes-
BpEeXHUBaHMUs, COKpalleHus 06beMOB 06pa30BaHUsA
OTXOZIOB, X PAllMOHAIIbHOTO UCIOIb30BAHMYSA U IIPe-
OTBpAllleH!s BTOPUYHOI'O 3arpsi3HeHus. Ero pas3su-
THE XapaKTepU3yeTcs CIeAYIOMIMI 0COOEHHOCTAMU.

Bo-niepBbIX, B 4acTH Iiejell peryJupoOBaHUA
HabJII0aICsA ITepexoz, OT Y3KOro IIOHUMAaHUA Ipef-
OTBpAllleHUs 3arpsA3HeHUs K 60yiee KOMILIEKCHBIM
3alagaM paljiOHaIbHOI'O UCIOIb30BaHNUA PECypCoB
U IpeiyIpeXAeHNsA SKOJIOTMYEeCKUX PUCKOB. OZIHAKO
3TOT I1epexo/] OCTABAJICA OrPAaHUYEHHBIM pPaMKaMU
TPaZMIIMOHHOTO [IpeZCTaBIeHNs O B3AMOOTHOIIIe-
HUY MEXJY PasBUTHEM U OXpaHOH OKpYKaroen
CpeZbl, YTO OOYCIOBWIO CUCTEMHYIO HETIOJTHOTY PeTy-
JIMPOBAHUA U COXpaHeHHe MOZeU «CHavYaa 3arpas-
HeHUe — 3aTeM yIpaBIeHHe».

Bo-BTOpEIX, Ha YPOBHE PEryJsATHBHBEIX MeXxa-
HU3MOB IIPeAIIPUHUMAJINCH ITOIIBITKH YCTAHOBUTD
KOOPZVHALMIO MEX/Y ClIelaJTbHBIMU 3aKOHAMU
U [T0/I3aKOHHBIMY aKTaMU, HallpaBjJeHHbIe Ha pac-
npeseneHre GQyHKIIUN U OTBETCTBEHHOCTH MeEXIy
BeZoMCTBaMU. TeM He MeHee 13-32 HeYeTKOCTH KOM-
MeTEeHINH U CyIeCTBeHHbIX Pa3INdrii B perrnoHab-
HOM IIpUMeHEHNH COXPAHIACh UHCTUTYIIMOHATbHASA
dparMeHTapHOCTb.

B-TpeTbuXx, Ha UHCTUTYIIIOHAJIBHOM YPOBHE IIpO-
HCXOZAWIO BHEAIpeHNE PA3INYHbIX IIPAaBOBBIX NHCT-
PYMEHTOB: pa3pelInTeNTbHOMN CHUCTEMBI BLIOPOCOB,
DKOJIOTUYECKON dKCIIepTU3HI, IUIATH 32 3arpsa3He-
HYe ¥ TEXHUYECKUX CTaHZAPTOB. DTU MepPHI Y CHIIIN
[IPUKJIAZIHOM XapaKTep 3aKOHOAATeIbCTBA, IIPOSIBHB
TEHZIEHITNIO K ero NHCTPYMEHTAIU3aINUN, OZHAKO a-
MUHHCTpPaTUBHBEIE METO/BI, OCHOBaHHEBIE HA HaZ30pe
1 mTpadHBIX IUIATEXaX, I0-IIPeKHEMY OCTaBaINCh
JOMUHUPYIOIIVMHU.

B-4eTBepTHIX, HA YPOBHE CTUMYJINPOBAHUA OT-
Meuasnoch cTpeMaeHne K GOPMUPOBAHUIO 3KOJIO-
CUYeCcKOro CO3HAHUA I'PaXKAaH, Pa3BUTHIO SKOJIOTHU-
JecKoro o6pa3oBaHUA U BOBJIEYEHHUIO O0IeCTBa B
IIpOLIeCCH YIIPABIeHUs TBEPABIMU OTXOAAMHU. 3aKO-
HOZAaTeNb IpeJIIPUHUMAI IOIIBITKY NHCTUTYIIOHA-

TeHE3MC HaLMOHaNbHOM MOMUTUKI U 3aKOHOAATENbCTBA
B 06n1acTi obpaLenms ¢ otxopamu B Poccun u Kutae

JIN3MPOBATh MEXaHNU3MbI OOIIIECTBEHHOTO yYacTHA U
KOHTPOJISA, OFHAKO COOTBETCTBYIOLIVE HOPMbI HOCHIH
MIPENMYIECTBEHHO JIeKJIapaTUBHBIN XapaKTep U He
obecrieyrBaIv CUCTEMHOM 06513aTeTbHOCTH.

B 11esioM 3aKOHO/aTeIbCTBO ZAHHOTO ITIepruoza
[IPOZEMOHCTPHUPOBAJIO Iepexoy, OT aAMUHUCTPATHB-
HO-KOMaHZHOU MOZIEJTH K CCTeMe HOPMaTHUBHOTO
PETYJINPOBAHMSA, HO IIPU 3TOM He CMOIJIO IIPEOZOJIETD
OTPaHUYEHHOCTb, CBA3AHHYIO C JOMUHUPOBAHUEM
JIOTUKH «TIPeOTBPANEHUS U KOHTPOJIS».

ITepexoOHblil 9man XxapaKTepusyeTcs u3Me-
HEHHEM CHCTEMBI 3KOJIOTUYECKOT'0 YIIpaBJeHUs
rocjie BKJIIOYEHUS 9KOJOTUIECKOU IUBIWIN3aU
B 3aKOHOZATEIBCTBO. Moziesib KOHTPOJIA 3arpsasHe-
HUA Ha KOHEYHOM CTaZinuy, OpUeHTUPOBaHHas Ha
COKpallleHe 3arpsA3HeHNs ¥ BOCCTAaHOBJIEHNE OKPY-
JKarollel cpespl, ChIrpajga BaXXHyIO poJIb HAa paHHEM
sTane uHAycrpuanusauuu Kurada. OgHako, X0Ts 3TOT
3aKOHO/ZaTeIbHBIH ITOAX0/], OPUEHTHUPOBAHHBIN Ha
KOHTPOJIb, TPUHEC TIOITAMTHbIE YCIIEXU B CMATYEHUN
HaAKOIUIEHHOI'0 3arpsi3HEHUS U pacpoCTpaHeHUSA
PUCKOB, OH OKa3aJICs HeZJOCTATOYHBIM /ISl PelIeHsA
CJIOXKHBIX ITP0O6JIeM, BO3HUKAIOUIUX B PE3YJbTaTe
9KOHOMMYECKOH PECTPYKTYPU3ALNH, YKECTOUEHUS
OrpaHUYEHUH Ha PecypChl U yCyTyOIeHNs SKOJIOTH-
4eCKUX pUCKOB. TakuM 06pa3oM, Ipo6IeMbI TBEPABIX
OTXO/IOB ITPEBPATUIMCh U3 BTOPOCTEIIEHHBIX BOIIPO-
COB, KaCaOIIUXCS T'UTHEeHBl OKPYKaOIIel cpesbl
Y IPOMBIILIEHHOH 6€3011aCHOCTH, B CTPYKTYPHBIE
BBI30BBI, BIUAIONINE Ha 6€30MIaCHOCTh 9KOCHUCTEM,
6€e30IacHOCTh PeCypCcOB 1 6€30I1aCHOCTb PAa3BUTHS.

Jlns perieHys mpo6eM BO3pacTaroNIeEro pasHo-
06pa3us U CI0KHOCTYU 3arpsI3HEHUS TBEPIABIMU OTXO-
namu Kutatickast Hapozgtas Pecry6suika ¢ 2010-x TT.
[I0C/IeZI0BATENBHO COBEPLIEHCTBYET CUCTEMY 3aKOHO-
ZlaTeIbCTBA Y TOCYAapCTBEHHOM MOJIMTUKY B JAHHON
coepe. Tocne peanuzanyu B 2012 1. /JeeHadyamoti
namuiemuell npozpammsl o npedomepauieHU0
U KOHMPOJIIO 3a2PA3HEeHUSA ONACHbIMU omxodamu®®
rocyiefioBanu usfanve HayuonansHozo kamanoza
onacHvlx omxodos 2016 1., 3aTeM ero nepepaboTka B
pezaxnyu 2019 r., a Takke mpuHATHe 3akoHa KHP o
npedomapauieHuU 3aepsi3HeHUsl OKpYycarouleli cpedbl
meepdbimu omxodamu (B HOBoM pegakium 2020 T.,
BCTYNUBIIEH B CUIIy B CEHTAOPE TOTO XKe roja), Ko-
TOPBIM ObUTa OPUIIMATBHO 3aKpeIUieHa KOHIENITHA
yIIpaB/IeHUs BCEMU CTaZUAMU 00paIleHUsI C OTXO-
JaMu. DTH [1arv 0603HAYWIN UHCTUTYIIMOHATbHBIHN
IIepexo/; OT M30JIMPOBAHHOTO KOHTPOJIS 3arpsA3HEeHUS
K CHCTeMHOMY yIIpaBJjeHHIo B cdhepe obpateHus ¢
TBEPABIMU OTXO/IAMU.

OzHOBpeMeHHO MuHuUCmepcma0 3K0n02UlL U 0XPa-
HbL okpyacarouletl cpedst KHP B 2019 r. yTBepAWIo

2B R R RS TALAE BAGED DARR TER (" I fa R R WS Bepia ikl prdsn) (F% (2012)
1235), 201242104 8H. URL: https://www.gov.cn/gongbao/content/2013/content_2321137.htm, 2025410 H 14H Vi1,
[YBegomneHnune MuHucTepcTBa oxpaHbl OKpyxatoLiein cpebl, F0CyAapcTBEHHOMO KOMUTETA MO Pa3BUTMIO U pedopMaM,
MuHUCTepcTBa NPOMbILLIEHHOCTM U MHpOpMaTU3aLmm n MuHUcTepcTBa 3npaBooxpaHeHmns o nybnukauuu Mnaxa npeg-
OTBPALLEHMSA 1 KOHTPONSA 3arpAa3HEHNs 0NacHbIMK 0TX0AaMu Ha nepuog [AeeHafuaton natunetku (Xyansda [2012] Ne 123)].
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Pyxogodsiujue nosioxceHst 0 NOBbLULEHULL IKON02UYe-
CK020 Had30pd, COBEPUIEHCTNB08AHUL NOMEHYUALA
ymuausayuu u 06e38pencusaHus, a makice o npeo-
omepaw,eHuUlU 3K0J1I02UHeCKUX PUCKO8, CBSA3AHHDBLX C
onacHbimu omxodamu, a B 2020 1. Il'eHepaibHble KAH-
uensapuu IIK KIIK u I'ocyoapcmeenHozo coeema KHP
omybuKoBanu Pykogodsujue nosioxceHus o opmu-
POBAHUL COBPEMEHHOL cLUcMeMbl yNpasieHUsl KO-
J02uueckoli cepoii®.

COBOKYIIHOCTb YKa3aHHBIX aKTOB chOopMUpoBaIa
WHCTUTYI[MOHAJIBHYIO OCHOBY IIPaBOBOT'0 PETyINpPO-
BaHUA 0OpaleHus ¢ TBepABIMU OTXOJaMHU, OPUEH-
TUPOBAHHYIO Ha IIpeAyNpekAeHre PUCKOB, yKpell-
JIeHHe yIIpaBleHuYeCKUX BO3MOXXHOCTeHN 1 NHTerpa-
I[I0 MEXaHU3MOB PETYIUPOBAHUS, UYTO 0OECIEUNIIO
HOpMAaTUBHbIE OPUEHTUPHI U IIPaBOBble TapAaHTUU
JJISl PEeTy/IMpOBaHUA PUCKOB, CBA3aHHBIX C OIIACHBI-
MU oTxofamu. CieZiloBaTenbHO, IpaBoBas CUCTEMa,
OCHOBAHHAaA UCKJIIOUNUTENbHO Ha IPUHIIUIIAX IIpeJ-
OTBpallleHUA 3arpsA3HeHNA, OKa3alach He0CTaTOd-
HOM /I/I1 pearupOBaHNA Ha YCIOXKHAOMINICA CUCTEM-
HBIN XapakTep 3arps3HeHus TBePABIMU OTXOJaMU.
Bo3HuKaeT 00beKTHBHAsA HEOOXOAUMOCTD ITePEXO-
Zla OT 3aKOHOZaTeIbCTBA, OCHOBAHHOI'O Ha JIOTHUKE
IIpeZioTBpallleHUA U KOHTPOJIA, K 3aKOHOaTeIbCTBY
yIIpaBIeHYECKOTO TUIIA, 0OeCIIeYBaloIIeMy Iepe-
XOZ, OT KOHEUHOT'0 KOHTPOJIA K YIIpaBJIeHHUIO BCEMU
CTajuAMU IIpoliecca.

B 2018 r. KoHIIenIUsa SKOJOTNYeCKOH ITUBUIU-
3anuu Obu1a 3akpervieHa B Koneruryuu KHP. 3Tto
TIOAHAJIO SKOJIOTUYECKYI0 ITUBUIN3AIIHUIO C YPOBHA
TMOJINTUYECKON MHULIMATUBEI /0 YPOBHSA OZHOM U3
OCHOBHBIX IIeHHOCTe! B paMKax QyHZaMeHTaJlb-
HOT'0 IIpaBOBOTI0 MOpsA/JKa rocyJapcTBa, O3HaMe-
HOBaB HOBYIO OTIIPABHYIO TOUKY U 3Tall pa3BUTHUA
SKOJIOTMYECKHX MPaBOBbIX pedpopm B Kurtae™. Ipa-
BoBas cucrtema Kuratickoit HapozaHoit Pecrry bk
B 00J1aCTH OXpaHBI OKPY’KaIOIIel cpesibl BCTYNUIA B
HOBBII 3Tall, B KOTOPOM IIeHTPaJIbHBIM IPUHIIUIIOM
CTaHOBUTCA MPUOPUTET SKOJIOTNIECKOT0 II0AX0AA.

dyHKIIMOHATPHOE Ha3HauYeHUe SKOJIOTUIeCKOT0
IIpaBa [J0/DKHO 5BOTIOLIMOHUPOBATh OT PEryIATHBHON
MoZiesiv, HallpaBeHHO!W Ha IIpe/loTBpallleHHe 3arpsas-
HeHUA, K MHCTUTYLIHOHAIbHON MOZIeU YIIpaBIeHu,
OPHEeHTHPOBAHHOU Ha JOCTIKEeHNE YCTONINBOTO
5KOJIOTUYeCKOr'0 paBHOBecHUA. 3aKOHOAaTeJ bHaA
cucTeMa JJoJDKHA IIepelTH OT ITaCCUBHOTO IIPeZoT-
BpallleHNA K aKTUBHOMY YIIpaB/Ie€HUIO, OT KOHTPOJIA
3arpsA3HeHusa — K ONTHUMaJIbHOMY paclpe/iesleHUI0

NIPUPOAHBIX pecypcoB. Uepes UHTerpaiuio Bcex
CTaAu{ IPOU3BO/CTBEHHOI'0, paclpeeNnTeIbHO-
0, IOTPEOUTENTHCKOTO U YTWIN3AI[MIOHHOTO IIMKJIOB
Heo6X0AMO 06€eCIIeYUTh 3aMKHYTOCTb PECYPCHBIX
IIOTOKOB 1 MUHHUMM3alIUI0 9KOJIOTNIeCKUX PUCKOB.
Ha 3T0i1 ocHOBe popmupyeTcss coBpeMeHHasi CTPYK-
Typa 3KO0JIOTUYeCKOT0 IIPaBoIopsAiKa, OCHOBaHHAA
Ha COBMECTHOM y4acTHUU U OTBETCTBEHHOCTU I'OCy-
ZlapCcTBa, X03AMCTBYIONUX CyOBEKTOB U OOIIECTBA.

Takum o6pa3oM, mepecMOTpeHHBINH B 2020 T.
3axon KHP o npedomepaueHul 3aepsi3HeHUs. OKDY-
acaroulell cpedbl meepObiMuU omxodamu CTasl IeH-
TpaJIbHBIM HOPMAaTUBHBIM aKTOM, OIIpeZeJTUBIINM
HanpabjieHHe TpaHCcPOopMaIUuy CUCTEMEI yIIpaBiie-
HUSA TBEPAbIMU OTXOZAMHU. B HeM GBUIH 3aKpeIUIEHEI
KJIfOUYeBble MHCTUTYLIIMOHAIbHBIE IPUHITUIIEL: BCe-
06BEMITIONINH KOHTPOJIb Ha BCEX CTAAUAX obpale-
HUsI, 003aTeTbHOCTb PACKPLITUA NHPOPMAIIUU U
InddepeHIIPOBaHHOe YIIPaBIeHHUE [T0 BUAAM OTXO-
Z0B. B nanpHeliieM B MHenusx Kanyensipuu I'ocy-
dapcmeerHo20 cogema KHP «O mepax no yckopeHuto
opmuposarus cucmembl payUOHANILHO20 06pALLEHUS
c omxodamu» (JOKyMeHT ['oCcyzZapCcTBeHHOI'O COBeTa
N2 7 ot 2024 1.) 6bL1a ZIOMOMHUTETHHO KOHKPETU3U-
poBaHa KOHIIeNIIYA IIOCTPOeHUA 3aMKHYTOU CHCTEMBI
yIIpaBJeHMA, OCHOBAaHHOU Ha MPUHIUIIAX «COKpa-
meHre 06pa30BaHUA OTXOZ0B — palMOHAIbHOE
HCITOJIb30BAHME PeCYpPCOB — 00e3BpeXUBaHUE, C
peanu3anyeil 6a30BOTO MOAXOAA «yIIpaBIeHUe Ha
BCeX CTaJuAX, peryJupoBaHye Bcell LIeoYKU U yua-
CTHe BCEro OOIeCTBax.

JlaHHasA MOIMTUKO-TIpaBOBasd YyCTaHOBKA UHCTUTY-
LIMOHAJIBHO COOTHOCUTCA C [TunomHoii npozpammoti
no co30aHuio «b6e3omxodHbLx 20p0dos» (2018 1.), cro-
COOCTBYS IEPEXO/y OT KOHEYHOT'O KOHTPOJISA 3arpsa3-
HEHUs K IPaBOBOMY 00eCIeYeHUIO ITUKINIECKOTO
HCIOIb30BaHUA PECYPCOB U CHUCTEMHOTO YIIPaBIeHUA
orxozamu. [1o ZaHHBIM, Oy GIMKOBAaHHBIM MUHU-
CTEPCTBOM 3KOJIOTHH U OXPaHBI OKpY>Kalollleil cpezibl
KHP, B paMKaX yKa3aHHO# IIpOrpaMMBbI OBLIO pea-
JIN30BaHO CBhINIe 420 IPOEKTOB 110 YTWIN3ALUU U
nepepaboTKe TBEPABIX OTXOZOB Ha OOIIYI0 CYyMMY
6osee 120 mipz r0aHel, a Takke cGOPMHUPOBAHO
97 TUIIOBBIX MoZesiel ylipaBaeHu:A. IHCTUTYyIIHO-
Ha/lbHOE 3HaUeHVe JaHHOU IPaKTHUKY 3aKJII04aeTcsa
HE TOJIbKO B TEXHOJIOTUYECKOH ZIeMOHCTpauu’’,
HO U B GOPMHUPOBAHUU YCTOMIMBOTO MEXaHU3Ma
B3aMMOCBA3U MeX /Yy IPaBOBBIM peryJrpoBaHueM U
TIOJINTUKOM Ha YPOBHE PerMOHaNIbHOIO YIIPaBlIeHUA.

2ok A T B S B AITENR TR ETA A R0 T ML), 2020-03-03. URL: https://www.gov.cn/
zhengce/2020-03/03/content_5486380.htm, 20254E10 15H V1. [FeHepanbHbiit opuc LientpanbHoro komuteta Kom-
MyHUcTU4eckon napTum Kntaa n leHepanbHbI oduc MNocynapcTBeHHOro coBeta n3ganm PykoBogsiume pekoMeHzaumm
M0 MOCTPOEHMI0 COBPEMEHHOMN CUCTEMbI 3KOSIOMMYECKOro yrpaBneHus).
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'Z"t Boinxauosa I. B., Jlto XyHsHb, Ban HiisH, [ao Caon

B TO ke BpeMs B Pa3IMYHbIX PeTHOHAX CTPAHEI
I1oC/Ie[0BaTeNbHO IPUHUMAIOTCS HOPMaTHUBHEBIE U
IIporpaMMHBIe JOKyMEeHTHI, HallpaBjeHHEIe Ha CO-
BepIIeHCTBOBAHME CUCTEMEI YIIPABIeHNs TBEPABIMU
orxozamu. Tak, 27 nekabps 2024 r. [IpaBUTENTHCTBO
ropoza Illanxas yreepawno IInan meponpusamuiil no
8CeCMOPOHHEMY YKDeNnJIeHUI0 KOMNJLEKCHOTL Cucmembl
ynpasniexus meepobimMu 0mxo0amil 8 MyHUyUnalme-
me, TIpeflycMaTPUBAIOLIMI pealn3aluio KoMILIeKca
Mep IO YKPEIUIEHHIO HHCTUTYIIMIOHATBHBIX U Opra-
HM3AIMOHHbIX OCHOB yIIPaBJIeHUs B JaHHOM chepe’.
B aBrycte 2025 r. l'eHepanbHBIHi 0dpuc Komurera
KommyHMcTHYeckol naptun Kutas aBTOHOMHOTO
paiiona Hunca-Xyait u l'eHepanbHbIi odric Hapoza-
HOr0 NpaBUTeNbCTBA U3Zanu MHeHUs 0 Mepax no
coOelicmsuto KOMNIEKCHOMY UCNOIb308AHUI0 MBep-
Oblx 0mx0008. JIaHHBIH JOKYMEHT chOPMUPOBAT BEP-
THUKAaJTbHO CONPSKEHHYIO CTPYKTYPY, BKIIOYAIOIIYIO
3BEHbS: HAYUOHAIbHbLE UHCMUMYYUOHAIbHbLE DAM-
KU — pe2UOHAIbHble YNpasJleHuecKue IKCnepuUMeH-
Mbl — MeXaAHU3MbL 06UieCMBeHHO20 YUACMUS, YTO
OTpa’kaeT MHOT'OYPOBHEBOE BHeAPEeHNE U JUHAMU-
JecKoe Pa3BUTHE JIOTUKY IPABOBOI'O PETYINPOBAHUS
9KOJIOTUYECKO IIMBIWIN3AIMU B chepe obpalieHus
C TBepZABbIMH OTXOZAMH.

TeMm He MeHee B LIeJIOM IIEPEXOZ, CCTEMEI yIIPaB-
JIEHVA TBEPABIMU OTXOZaMHU B a3y IpaBOBOTO Pery-
JINPOBAHUSA 3KOJIOTUIECKON [TUBIIN3ALNH OCTAETCS
Ha cTaZuy TpaHCcPOpMALUY OT HOTUTHUKH KaK OCHOB-
HOT'O UHCTPYMEHTA PETYINPOBAHNUA K I0PUANYECKOMY
3aKpeIvIeHNI0 MHCTUTYIIMOHAIbHBIX MEXaHU3MOB.
[MonmuTHdeckas cucTeMa IpoAoDKaeT UI'PaTh Ollpe-
JEeJISIOMYIO POJIb B YCTAHOBJIEHUH CTPATErnYeCcKIX
HanpasjeHUH 1 GOPMUPOBAaHUU YIIPaBIeHIECKUX
IyTel, TOrZa KaK 3aKOHOATeIbCTBO HAXOJUTCS B
Ipoliecce CUCTEMHOM KOHCOMUAALINY ¥ MHCTUTYIIHO-
HaJIbHOTO 0QOpMJIEHUA.

ITepcrieKTUBEL IPABOBOT'O PETYINPOBAHUA OTHO-
meHui B chepe obpamieHus ¢ orxogamu B Kurae
CBSI3aHBI C KOHIIENI[VeH 3eJIeHOTO pa3BUTHUsA, KOTO-
pas «cocpeZiloTodeHa Ha IPaBUIbHOM COOTHOIIEHUN
MeX/ly SKOHOMUYECKUM U COLIMATbHBIM Pa3BUTHEM
Y OXpaHOH OKPY)KaIOIIeH Cpebl, IPeCTaBIIsAA COO0H
COBpPeMEeHHOe, KOHKPeTU3UPOBaHHOE U aJjallTUPO-
BaHHOeE K KUTalCKUM peausM BEIpaKeHUe UJen
YCTOMUYUBOTO pasBUTHsi» . [I0OTpeGHOCTH B peanu-
3aIy JaHHOTO IT0AX0/a 00yCIoBIeHa He0OX0AU-
MOCTBIO BOCCTAHOBJIEHUA OasaHca MeXAy YeIoBe-
YeCKHM [IPOU3BOZACTBOM U IIPUPOLHBIM KPYTOBOPO-
TOM IIOCPeZCTBOM MHCTUTYIIMOHAIBHOU LETIOYKHU:
COKpallleHle — ITOBTOPHOE UCII0/Ib30BaHue — Ilepe-
paboTka. DTOT IPUOPUTET HALIeT OObEKTUBUPOBaH-
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TeHE3MC HaLMOHaNbHOM MOMUTUKI U 3aKOHOAATENbCTBA
B 06n1acTi obpaLenms ¢ otxopamu B Poccun u Kutae

HOe OTpakeHue B KOHIIEMIINYU U CTPYKTYype IpoeKTa
DKOJIOTUYECKOT'0 KoJleKca, KOTOPhIM yCTaHaB/IUBa-
eTcsd UHTerpaTUBHASA paMKa, 06beJuHsoNasa 3aKoH
0 TIpeJIOTBpallleHUU U KOHTPOJIe 3arpsi3HeHUs TBep-
ABIMU OTXOZaMHU, 3aKOH O MPOABMXKEHUU ITUKINYe-
CKOUM 5KOHOMMKU U 3aKOH O MPOABXKEHUU YUCTOT'O
IIPOU3BO/ICTBA B €IMHYIO CUCTEMY, BKJIIOUAIOIIYIO
YeTKO OIlpeZie/ieHHbIe IeJIU, MOJUTUYeCcKre UHCT-
PYMEHTHI U IIpolieZlypHble IIpaBua.

BbeIBOABI

PaccMoTpeHre OCHOBHBIX 3TAIlOB CTAHOBJIEHUS U
Pa3BUTHSA T'OCYZapCTBEHHON MOJUTUKU U 3aKOHO-
natesnbeTBa Poccuu v Kutast B 06sacTu o6paiieHus
C OTXO/IaMU TIO3BOJISIET BBIZIETUTDH OOIIHE TeHAEeH-
1MUY U BBIABUTH 0COOEHHOCTU, UMEIOIIHe BaXKHOE
3HaueHUe KakK /i HallMOHAJIbHOT'O YPOBHS Peryiu-
pOBaHUS 3TUX OTHOILIEHUH, TaK U i JalbHellle-
T'0 Pa3BUTHUSA POCCUMCKO-KUTANCKUX OTHOIIEHUH B
pa3nmuyHbIX cdhepax u 06acTIX — SKOJTOTUUECKOH,
CaHUTAPHO-3MU/IEMUOJIOTUYECKON, 9KOHOMUYECKOU,
WHBECTUIIMOHHOM U T.Z., HAIIPAMYIO WIM OIIOCpe/0-
BaHHO CBA3aHHBIX C pellleHueM mpobjieM OTX00B
TIPOU3BO/ICTBA U TIOTPEDOIEHMUS B IENAX JOCTIKEHNA
YCTOWYUBOTO pa3BUTHUA OOIIeCTBA, CHIDKEHUS UX
HEraTUBHOI'O BO3ZeMCTBYUSA Ha OKPYKAIOIIYIO CPeLy,
co3aHus 6IaroNPUATHBIX YCIOBUH JKU3HEAEATENh-
HOCTH HaceJieHUs, 00ecIlieueHUs dKOJOTUIeCKUX
NpaB TpakaH.

OTHU 11ey, a TakKe KOHILeNTyaJTbHble TOAXOABI,
MIPUHIIUIIB, IPABOBBIE U APYTUe UHCTPYMEHTHI UX
ZOCTIKeHMsI, obecliedeHns IpaBoMopsiKa Ipu 0bpa-
IIIEHUY C OTXOIaMH COCTABJIAIOT 06TIIe OCHOBOTIO-
Jlararolfye Havyaja rocyZlapCcTBeHHOU IOIUTUKU U
3akoHozaTenbcTBa Poccuu v Kuras B JaHHOM cdepe.

B Poccuu B unciie 0cOOeHHOCTEH MOXKHO BBIZe-
JIUTh YHU(PUKAIUIO TPABOBOTO PETYIUPOBAHUSA
obpalieHus ¢ 0TXOAaMU ITPOU3BOJCTBA U TTOTpebte-
Hud, Britouas TKO, B cnenuaabHOM desepasbHOM
3aKOHe; CONPSI)KeHHOCTD JOKYMEHTOB CTpaTeruye-
CKOT'0 IUIAaHMPOBAHUA U 3aKOHO/IATeIbCTBA B JAHHOU
061aCTH, X B3aUMOCBA3aHHOCTh C 9KOJOTUIECKUM U
CMeXXHBIMU OTPAC/IIMU 3aKOHOZATEbCTBA; CO3/IaHNIe
HOBOM OTpacii pOCCUNMCKOM S5KOHOMUKU — ITPOMBIIII-
JIEHHOCTH 110 06paboTKe, yTUIN3AINU U 00€3BPEKH-
BaHUIO OTXOZOB.

B Kuratickoii HapozHoii Pecriy6iiike mpropuTeT-
HBIM HallpaBjieHUeM perylIupoBanus cepsl obpa-
LI[eHUs C OTXOZaMU B MOJUTUYECKUX U IIJIAHOBBIX
ZJOKyMEeHTaX, a TAaK’Ke B 3aKOHOAATEIbCTBE ABIAETCS

G (2024) 305 ).
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co37laHye KOMIUIEKCHOM CHCTEMBI MCIIOJIb30BaHUA 1
yIIpaBjieHUs TBEPABIMU OTXOJaMU.

CoBpeMeHHBIH 3Tan HallMOHAJIbHOU MOTUTUKU U
3aKoHoZlaTenbcTBa Poccuu 1 Kutas B obmactu o6pa-
LIEHUS C OTXOJAMM, a TaKKe OJKaMIIIe U JOJIro-
CPOYHBIe NTepPCIeKTUBHI XapaKTepU3YIOTCs CO3/JaHUeM
YCJIOBUH /I Tlepexo/ia K IUPKY/ISIPHON SKOHOMUKE,
CTUMY/IUPOBAHMA BHEAPEHUS HAWIYIIINX JOCTYITHBIX
SKOJIOTMYECKUX TEXHOJIOTHH, BKII04Yas 6e30TX0/-
Hble, HallpaBJIeHHbIX Ha MaKCHMaIbHOE COKpallleHe
obpa3zoBaHuA OTXO/[OB, UCIIOIb30BaHNE BTOPUIHBIX
pecypcoB, UTO ABIAETCSA CTUMY/IOM /ISl paciIupeHus

POCCUICKO-KUTaWCKOTO COTPYAHUYECTBA B HAYYIHO-
TEXHUYECKOM, SKOTOTUYECKOH U ApyTux chepax.

B JaHHOM KOHTEKCTE IIPEJCTABIISIET HE TOIbKO
HayYHO-TEOPETUYECKUI, HO U TPAKTUIECKUIT HHTe-
pec fanpHelIIee Uccae[0BaHNe IOI0XUTEIbHOTO
POCCHUICKO-KUTANWCKOTO OIBITA B OPTaHU3AI[UH,
yIpaBieHUH, IPaBONPUMEHUTETHHOM AeSITeTbHOCTH,
BHE/[PEHUY NHHOBALIUI U TEXHOIOTH, B TOM YHCIIE
1M POBBIX, B 06J1aCTH 0OpalleHus C OTXO4aMH, Ha-
4yurHasA ¢ uxX o6pasoBaHus, c6opa, XpaHeHNU, Tlepe-
BO3KH, YTWIN3AIUH, IepepaboTKH 10 6€30TXOHOTO
IIPOU3BOZCTBA.
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occutickaa egepanua u Kuratickaa Hapoanasa
Pecrry611Ka IPeICTaBIAIOTCSA COIIOCTAaBUMBIMU
roCyZapCcTBaMu, 0COOEHHO B YCJIOBHUAX II00aIn3a-
uuu u caHkuui CIIIA u ctpan 3anazgHoi EBpoIisL.

Poccusa u Kutaii — 5To cTpaHHI:

— ABJAIoImYecd KPyIHBIMU 10 TEpPUTOPUH (K TOMY
JKe ¢ 0b1Ielt TocyZapcTBEHHOM TpaHuIlelt) U Ha-
CeJIeHHIO;

— ¢ JINTeNbHOM UCTOpHel pasBUTUA;

— C OTIBITOM COLIAIN3Ma B 001IeCTBEHHO-9KOHOMU-
yecKUX GopManusax;

— C BBICOKOU fjo/ieli rocyJapCTBEHHOI'O y9acTHA B
SKOHOMMKe, B TOM 4YHCJIe B paMKaXx IIpUBaTHU3a-
IIMOHHOTO aKI[AOHUPOBAHUA';

— CO CXOAHBIMU OCHOBHBIMU BEKTOPaMU BHYTPEH-
Hell NOJIUTUKY — Ilepexo/, Ha NHHOBAIIMOHHBIN
IyTb Pa3BUTHUSA, POCT OJIArOCOCTOSHNUSA HACeTeHus,
MIOBBINIIEHNE MeXXyHapOoAHONH KOHKYPEHTOCIIO-
COOHOCTH U B3aUMHOTO IIPUCYTCTBUSA TOBAPOB U
YCIIYT Ha BHYTPEHHUX U BHELITHUX PBIHKAaX CTPaH,
IIpOM3BOAMMEBIX He Ha KOHKYPEHTHOU OCHOBE, a
Ha HavaJlax COTPYAHUYECTBA ¥ B3aMOBBITOZJHOT'O
napTHepCTBa’;

— OTHOCUTEJbHO MO3HO BCTYNHUBIINE Ha MYyTh
TpaHCHAIIMOHAJbHOI'0 KalluTala U MOuCKa ero
OpraHU3alOHHO-IIPAaBOBBIX GOpPM;

— MIPOTHUBOCTOAIIVIE SKOHOMUYECKON U MONUTHYe-
ckoit arpeccuu CHIA u cTpaH 3anazHoi EBpomnsl.
Jlna Hac MHTepeceH onBIT KuTad Kak B CUITY yKa-

3aHHBIX BBIIIIE CXOJHBIX XapaKTePUCTUK, TaK U B

CBAI3U C pe3KHUM POCTOM €ro IIoKa3aTesel Ha MeX/y-

HapOJHBIX pBIHKAX; lepeopHeHTallell HHTepecoB I10

pasMelleHuIo CTPYKTYPHBIX IOApa3eeHUi KUuTan-

cknx THK Ha TeppUTOPHUAX IOCYJaPCTB, OCYILECT-

BJIAIOIIMX O0JIee B3BEIIEHHYO U MTPeICKa3yeMy0 KO-

CM.: fJonurckas B. B. AkunoHepHoe npaso : y4ebHuk / oTs.

HMUpoBaHWe B npouecce npueatmsaynm // N3BecTus BY30B.

HOMUYECKYIO MIOJIUTHKY, a TaKKe He HaXOAIINXCA
B pecypcHoii 3aBucuMocTH oT CIIIA, B TOM uucie B
Poccuiickoit ®eneparun’.

ITo garaBIM KoHdepeniinun OOH 1o Toprosie u
passutuio (FOHKTA/I), B CTpyKType MUPOBOH 3KOHO-
MUKH B 1995 I. yauThIBaIach A0 ABYX KUTANUCKUX
THK, B 2000 . — 10, B 2007 1. — 23, B 2017 . — yxe
109, a B 2021 r. — 135", MHIleKC TpaHCHAI[MOHAb-
HocTu kuTaiickux THK, KOTOPBIN BEIYMCIAETCA KaK
cpenHeapupMeTUYECKOe 01 3apyOeKHbIX aKTUBOB
B 06111eM 06beMe aKTHUBOB, ZI0JH 3apyOeXHBIX MPO-
Jla’K B 00ILEH CTOMMOCTHU IPOZAXK U I0JIU 3apybex-
HOTO IlepCcoHaja B YHCJIeHHOCTU BCero nepcoHasna
konkperHoi THK, cocrasiser ot 3 g0 51°. Eciu B
cnucok Fortune Global 500 (exxerozHseiii peiiTUHT
500 kpynHeHUmux KOMIIaHUY MUpa 1o 0X0oAaM) B
2008 r. Bonutu 29 KUTalHCKUX KOMIIAHUM C COBOKYTI-
HBIM foxozoM 1,1 TpaH gosut. CHIA (5 % oT foxoz0B
500 xkpynHeHmux KoMnauui Mmupa), To B 2020 r. —
124 xuTatickue komnanuu (Brnepsble KHP motec-
Hw1a no ux kondectBy CIIIA co 121 koMmnaHuel) ¢
COBOKYIIHBIM Z10X0ZI0M B 8,3 TpiH fosu1. CIIA (moytu
25 % u3 33,3 tpiH gosut. CIIIA goxoza, IOJIy4eHHOTO
Bcemu 500 komnanuamu®). B 2023 r. Kutaii 3ass1 B
3TOM pPeUTUHTE BTOPOE MECTO’ .

Yem ominuatorcea kutatickue THK oT aHamormg-
HBIX KOMITaHUY APYTUX CTpaH?

HauHeM c TepMHHOJIOTWH, TaK Kak ¢opMa B JjaH-
HOM CJIydae XOpOIlIo OTpaXkaeT cojep:kaHue. B To xe
BpeM: IOHATUHWHBIY aniapat ABAAeTCA HeTpaJUullu-
OHHBIM /IJI1 MeXAyHapOJAHBIX OTHOIIIEHUI U CO3/laeT
oIlpe/iesieHHbIe CI0KHOCTH. TepMUHEI «TpaHCHAIHO-
Hammsanusa» (% E L) u «THK” (5E A 7)) ncnonsay-
10TCA B KUTaWCKOM 9KOHOMWYECKON M I0pUANIeCcKON
JUTepaType OTHOCUTENBbHO peKo. BMecTo HUX Kak

pen. A. H0. Kabankun. M. : FOpuga. nut., 1997; Ee xe. Akumo-
lpaBoBepeHune. 1993. N2 2. C. 77—81.

CM.: Ykas Mpe3ugeHta PO ot 7 Mas 2024 r. N2 309 «O HaumoHanbHbIX Lenax passutus Poccuiickon PepepaLum Ha nepuog
00 2030 roga 1 Ha nepcnekTusy go 2036 roga» // OduumansHblil HTEpHeT-NopTan npasosoi uHdopmaumu. URL: http://
pravo.gov.ru, 07.05.2024 ; OcHoBHble TeHaeHumn pazeutus KHP (koneu XX — nepsoe gecatunetne XXI Beka) B oueHkax
KuTanckux obliecTsoBefoB : MHGopMaLoHHble MaTepuansl. Cepus : O6wectso u rocyaapcteo B Kutae B xone pedopm.
Bbin. 5. M. : 1B PAH, 1999. 152 c.

O pocCMICKO-KUTAaMCKNX OTHOLLEHUSAX CTPaTErM4eckoro NnapTHepPCTBa : U3 MaTepuanoB oduumanbHblx 3assnenmin MAL
Poccuum no Bonpocam iBYCTOPOHHWX OTHOLEHWI Poccum ¢ MHOCTPaHHbIMU rocyfapcTBaMu 1 permoHanbHbiMu obbeam-
HeHnamu // ObuunansHblin canT MuHncTepcTBa nHocTpaHHbix gen PO. URL: https://www.mid.ru/ru/foreign_policy/
vnesnepoliticeskoe-dos-e/dvustoronnie-otnosenij-rossii-s-inostrannymi-gosudarstvami/strategiceskoe-partnerstvo-
s-kitaem/.

Mo paHHbIM aHanuTUueckoro aoknaga OHKTAL (KondbepeHumm O0H no Toprosne u passutuio) 3a 2021 roa Ha TeMmy «OT
BOCCTaHOBJIEHUS K ycToitumsocTn. ConnaapHo unu noposHs?” (World Economic. Situation and Prospects, 2021). CM.:
obuumanbHblit cant OHKTAL. URL: https://unctad.org/annual-report-2021.

URL: https://unctad.org/ ; World Investment Report 2016: Investor Nationality: Policy Challenges. New York, Geneva :
UNCTAD, 2016. 232 p. ; YxyHro kyaro ryHcsl 100 aa u3su kyaro wkuwy [100 kpynHenwmx THK Kutas v ungekc TpaHcHaumo-
Hanusayuul], 2011—2018 rr. // China Enterprise Confederation ; China Enterprise Directors Association. URL: http://
www.cec-ceda.org.cn/.

¢ Fortune global 500 // URL: https://fortune.com/global500/2019/search/.

KuTtaiickne koMnaHuu coxpaHaioT 2-e MecTo B peiTuHre Fortune Global 500 // PRC.Today. 2024. URL: https://clck.
ru/39myxx.
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CUHOHUMBI IPUMEHAIOTCS KOHCTPYKIIUU «BBIXO/,
3a py6ex» (GE 2% u «mpeanpuarusa KHP, ocyie-
CTBJIAIONIYE MHBECTULIMY 3a TpaHuIry» (' [E 15 /M5
). K nocieJHUM OTHOCATCS I0PUAMYECKYE UL
Jt060# GpopMbI COOCTBEHHOCTH U pa3Mepa busHeca
(yUUTHIBAEMOTO CTATUCTUKOM), UMEIOIIHe XOTS Obl
OIHO «3apy6exxHoe mpeanpuatue» (FH4h L), B
KOTOPOM OHM BiazietoT 6osiee 10 % aKIIMOHEPHOTO
KanuTajla Wi SKBUBaJEHTHBIX IIPaB’.

B KuTae mpoucxoZuT repeopreHTals Ha PhIHOK
BBICOKUX TEXHOJIOTMM, B TOM YHCJIE U B IIEPBYIO OUe-
pezb ipu yuyactuu THK.

Vccnenosanue Global Innovation 1 000, ipose-
ZenHoe PricewaterhouseCoopers (PwC) B 2018 1.,
MOKasaJo, 4To 145 KuTalCcKUX KOMIIAHUM BXOJST B
yncio 1 000 kpynHeNImKxX B MUpe KOMIIaHUH 110 pac-
xozam Ha HUOKPY, Hamnpumep, oauH 13 1UAEpPOB HA
MHUPOBOM PBIHKE UH()OPMAaIMOHHO-TEIEKOMMYHHKa-
IIMOHHBIX TEXHOJIOTUH KoMItlaHuA Huawei nmeet 16
nesaTpoB HMOKP, 28 HHOBaIlMOHHEIX LIEHTPOB B
PAasHBIX CTpaHax MUPA, B TOM 4ucie B VITalbsIHCKON
Pecny6iuke, KoponeBcrse IIBeruu, Poccuiickoit Oe-
Jepaiuuy, Pecny6J11/IKe Wuguu, CIIA, @paHiy3ckoi
Pecrry6imke, OPT. B mocsieiHee BpeMsi OHa €XKerofHO
IIOZJaeT OKOJIO 4 THIC. 3asIBOK Ha ITaTEHTHI, OOTOHAS
Samsung, Sony u zp."!

B passuTthix cTpaHax THK Kurtas 4yacTo ucronbsy-
10T TAaKTUKY TPUOOPETEHNSI TEXHOIOTUH U JINIIEH3UH
ZJ151 TIOCJIeIYIOIero MUPOKOro BHEpEeHU Ha IIpeJ-
MIPUATUAX CTpaHbl 6a3UPOBAHMS, a TAK)Ke MHBECTHU-
PYIOT B KOMIIaHWH, KOTOpPbIe 00J1aZIat0T BHLICOKUMU
TEXHOJIOTUAMM WM 3aHUMAalOTCs UCC/IeJlOBaHUEM U
pa3paboTkoii B cdhepe BHICOKUX TEXHOJIOTUH.

Mgl co3HaTETbHO He KacaeMcs B TaHHOM paboTe
CeKTOPOB X0351MCTBa, B KOTOPHIX KOHI[EHTPUPYIOT-

Kwratickue TpaHCHaLMOHabHbIE KOpnopaLuy:
BONPOCHI 3KOHOMMKO-NPaBOBOIA XapakTePUCTHKK

ca uHTepeckl kuTtaiickux THK. OToT Bompoc 4daiie
paccMaTpUBAaIOT B IUTEpPAType SKOHOMUYECKOT'0 U
MOJIUTUYECKOTro XapakTepa'?, OgHako onbT Kurtas
TI03BOJIAET ITOAHATDH BOIIPOC O BO3MOXKHOCTH 3aMeHBI
B CJIO>KHBIX COBPEMEHHBIX peaiaX BHEIIHETOPTOBIX
OTHOIIIEHUH B YUCTOM BH/ie OTHOLIEHUAMU B3anMO-
netictBus THK ¢ HalmoHaabHBIM O6H3HECOM U TOCY-
ZlapCTBaMHU.

BoapmuHcTBO KuTaiickux THK aBasgtoTcs ro-
cyAapcTBeHHBIMU, 67 13 124 (110 COCTOSAHUIO Ha
2020 r.) HaxXOAWIUCH [T0Z, TPAMBIM KOHTposieM Komu-
TeTa 10 KOHTPOJIIO U YIIPaBJIeHUIO TOCYAapCTBEHHBIM
umytiectBoM pu 'occoBete KHP (SASAC, co3zaH B
2003 1.)" ¥ TObKO 57 SABJISAINCH YACTHBIMHU KOPIIO-
parusamu',

[TosicauwM, uto B KHP, B otmnuue ot FOHKTA/I,
VYIUTHIBaIOIIel B KauecTBe ToCyJapCTBEHHBIX Opra-
HU3aui opuaudeckre auna ¢ 10 %-Holi fomeit rocy-
ZlapCTBa B KaluTasle, B [eJIAX CTATUCTUKN' rocygap-
ctBeHHbIMU THK cuuTarmTCA TOIBKO OpraHu3anuu
co 100 %-HBIM ydyacTheM rocyZjapCcTBa B KaluTasle.

B 4ncio koprnopauuii, IOAKOHTPOIBHBIX SASAC,
He BXOJAT 6aHKU U CTPaXOBble OpTaHU3aIuH, —
OHU noguMHeHbl KuTatlickoil ”HBECTULIIMOHHOM KOp-
noparuu.

Ha kpymHbIe rocyjlapcTBeHHbIe GaHKU TPUXOJNT-
¢ 4 u3 10 BeAymux KUTANCKUX 6PeH/IOB, IIPY 3TOM
[TpombITiieHHO-KOMMepyueckuit 6atk Kutas (ICBC)
BO3IIABJIAET 3Ty rpymiy. [lo opraHu3aioHHo-IIpa-
BOBO# popMe Tak Ha3bIBAEMBIE TOCYAAPCTBEHHBIE
KpyIHble 6aHKY KuTas SBASI0TCA aKITMOHEPHBIMU
obirectBamu, 20—30 % aKIUii KOTOPHIX TPUHA/-
JiexXaT UHOCTPAaHHBIM UHBECTOpPaM, YTO [TO3BOJIeT
OoTpa)kaTb UX 3apyOe)XKHble MHBECTUIINH KaK HETo-
CyZapCTBEHHEBIE.

CrpaTerus TpaHcHaLUMoHanu3saumum busHeca («Bbixoga BoBHe») 6bina BblABMHYTa B 1992 1. Ha 14-M cbesne KoMMyHWUCTUYe-
cKkon napTuun Kutasa B nakeTe Mep MofiepHM3aLMn HaLMoHanbHom akoHoMuku. K koHLy roga yxxe pabotanu 4 117 3apybexxHbix
nogpasaenenni geeatucot kutanckmx THK, npenmyuiectseHHo B CLLUA v loHkoHre. C Havyana 2000-x rr. nonutuka «BbIXoAa
BOBHE» SIBNSETCH OAHON U3 OCHOBHbIX B KUTAWCKOW CTpaTermm MogepHn3aLmm skoHoMmkm n obuwectea. CMm.: MBaHos A. B.
Mporpamma Kutaa «MaTu BoBHe» 1 HeKoTopble acnekTbl pOCCUMMCKO-KMTanckux oTHoweHmit // CNR Programme “go out”
and some aspects of Russia-CNR relationships. URL: http://www.synologia.ru/authors-167 ; Usurys U1. B., Man [JamuH.
®opMuposaHue kutaickux THK Ha ocHoBe rocypapcTBEHHOM CTpaTerMmn «BbIXoAa 3a rpaHuuy». Mpkytck, 2010.

UskyHro gyiBan wkuuyse Toyussl TyHU3u rydbao [Ctatuctuueckuin exerogauk NM3W KHP / MunncTepctso koMMepLmm
KHP]. 2015. C. 3 // URL: http://fec.mofcom.gov.cn/article/tjsj/.

B 2012 r. Takux komnaHmin 6bino Bcero 25. CM.: How Dominant are Chinese Companies Globally? // URL: https://
chinapower.csis.org/chinese-companies-global-500/.

CM.: Huawei 2016 Annual Report // URL: http://www.huawei.com/en/about-huawei/annual-report/2016 ; Lee M.
China’s Tech Giant Huawei Leads the Charge for New Patents. March 18, 2016 // URL: http://www.forbes.com/sites/
melanieleest/2016/03/18/chinas-tech-giants-chase-patent-dreams/#2a6dbf772186.

CM™., HanpumMep: KanawHukos [. b. Ponb THK KnuTas B peleHnv 3agay MofepHU3aLMmn HaLMOHanbHOM 3KOHOMUKM : fUC. ...
KaHf. 3koH. Hayk : 08.00.14. M. : MTUMO MU[, Poccun, 2019 ; MackHukos B. TpaHcHauuoHanusaums kutanckoro 6usHeca //
URL: https://www.geopolitika.ru/article/transnacionalizaciya-kitayskogo-biznesa?ysclid=m9hcy5maf488017932.
URL: https://en.sasac.gov.cn.

Mo Tnny SASAC co3paHa MofieNlb pocCUincKol rockopnopaunn «PoctexHonornm».

C™. Takxe: Mypomyesa 3. A., LLlao XaHb. TocypapctBeHHble npeanpuatua KHP: pedopmbl n passutne. M. : K- Jank-
Hero Boctoka PAH, 2017 ; Xya+ SwsH. KanuTtanusm no-kuTacku: rocynapctso u busHec / nep. ¢ anrn. M. : Anbnuna
Mabnuweps, 2010.

HauunoHansHoe ctatuctudeckoe 6iopo KHP // URL: http://data.stats.gov.cn.
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C omHOIi CTOPOHBI, HAM IIPEACTaBIIAETCSA Hepa-
LIMOHAIBHOM CTPYKTypa KanuTaua kuratickux THK B
CUJIY BBICOKOM I0JTN B Hel 3aeMHBIX cpeAcTB. C Apy-
roi CTOPOHEL, B YCJIOBUSIX FOCYZapCTBEHHON QMHAH-
coBoii cucteMsl KHP 5To o3HadaeT GpaKkTHIECKYIO
MIPUHA/JIEXXHOCTD OM3Heca, B TOM YHCIe OOIbIINH-
ctBa yactHbIX THK, rocyzapcTBy Kak KpeAUTOpY.

TocynapctBo npegnaraet THK Takue MexaHU3MBI
TIOAZEPKKY 1 0OeCIIedeHNsT UX eI TeIbHOCTH, KaK:
— (UHAHCOBO-pacyeTHas CUCTEMA;

— JIBTOTHOE KPeAUTOBAHHUE;

— TOBapHble KpeJUTHI (OTCPOUKU IIaTexein);

— CTpaxOBaHHUe IpeJIIpUHIMATETbCKIUX PUCKOB;

— HaJIOrOBOE CTUMYIMpOBaHue'’;

— nHQOPMAILOHHO-KOHCAITUHTOBAS O/IePIKKA;

— IOATOTOBKA BEICOKOKBAMU(UIIMPOBAHHBIX KaJ[POB
s THK;

— aJMUHHCTPATUBHO-TIOJIUTUYECKAS TOePIKKa 3a
py6exom.

Bce 3To craBuT THK B 3aBUCHUMOCTB OT I'OCy-
napcrBa. [IpearnonaraeM, 9To MOXXHO FT'OBOPUTH 00
yIpasysieMoH cO CTOPOHBI rocyapcTBa TPaHCHa-
[[MOHaIN3auy O13Heca, YTO U OBLIO TOCTABJIEHO B
KaJecTBe Ieau B 1992 .

VcceioBaHMe OTEYECTBEHHOT'O U 3apyOeKHOTO
OIIBITA, IIPOBEJIEHHOE OZHUM U3 COaBTOPOB HACTOSI-
el paboThl TP MOATOTOBKE JUCCEPTALIUY Ha
COMICKaHMe YIeHOU CTelleHH, II03BOJIAeT HAPsAY C
TIOMY/IAPHBIMH ITy OIMYHO-ITPABOBEIMU MepaMH TpeJ-
JIOXKUTB 11 Poccru ciezyromyie YacTHOIIPABOBEIE
¢dbopMEI yuacTus rocyzapersa B fesrenbHocTy THK:
— cosganue THK c rocysapcTBeHHBIM y4acTHUEM,

y4JacTHe rocyZapcTBa B MYIeCTBe W/ W yIIpaB-

JieHnu yxe cymecrsyromux THK;

— orpaHuYeHVe TEPPUTOPUH pas3MelleHus/ es-
TesbHOCTH THK B HaMOHa/IbHBIX UHTEPECAX C
[IpeIoCTaBIeHUEM B3aMeH IIyOINIHO-TIPABOBBIX
JIBTOT;

— orpanunyenye mpas THK Ha npruobpeTeHue B co6-
CTBEHHOCTb OTIpe/IeJIEHHBIX OObEKTOB, CBA3aHHBIX
C HAIMOHAJIBHEIMYU HTEPECaMU, JIbI'OTHI IIPY IIPU-
o6peTeHUH Ha JTI060M TTpaBe 06BEKTOB, B pas-
BUTHH KOTOPHIX F'OCYAAPCTBO 3aUHTEPECOBAHO;

— IIpeZocTaBjeHNe roCyapCTBEHHBIX FapaHTUH AJIs
[IpHBJIeYeHNS Pa3IMYHOrO POZla NHBECTUIINOH-

HBIX PECypCOB, B TOM YHCJIe C UCIIOIb30BaHNEM
MexaHM3Ma 3aJI0ra;

— npegoctasaeHue THK (ux cTpyKTypHBIM IIOApas-
ZileJIeHWAM) UHBECTUILIIOHHBIX KPeJUTOB U NHOU
$UHAHCOBON NOAAEPKKY JJIs pealn3aiuy Ipo-
€KTOB KOPIIOpalUu.

KuTatickas HOpMaTUBHO-IIpaBoBas 6a3a co3zja-
HuA U fedarenpHocTu THK, kak U B TogaBadioneM
quciie cTpaH, 6ejHa, He HOCUT CIel[HaTN3UPOBAHHBIN
XapakTep, paclpocTpaHsaeTcs Kak Ha Hal[MOHa/IbHEIe,
TaK U Ha 3apy0ekHble KOMITaHUH. OTIIMYUTENbHON
ee 0COOEHHOCTBIO U JOCTOMHCTBOM, Ha Halll B3IV,
ABJIAETCA IPUCYTCTBHE B HEll aKTOB YaCTHOT'O IIpaBa
YT, KaK Jallle TOBOPAT 32 PyOeKOM, SKOHOMUYECKUX
3aKOHOB.

Ha3oBeM TOIBKO HEKOTOPBIE U3 HUX.

3akoH «O COBMECTHBIX IPeANPUATHAX C KUTaH-
CKMM ¥ WHOCTPAHHBIM KallUTaJI0M»' , IPUHATHIN B
1979 r., cTan Ba>XHOI BexOi B IPaBOBOM peryJu-
pOBaHUM MHOCTPaHHbIX HHBecTuluii B KHP. 3tor
3aKoH ycTaHaBIMBaeT OCHOBHBIE ITPaBWJIa [ CO3/a-
HHA COBMECTHBIX IIpeJIIpUATUN HHOCTPAaHHBIMU U
KUTaMCKUMU KOMITAaHUAMH, BKJIIOUas TpeOOBaHUA K
MHHUMaJbHOMY KalluTasly, IpaBUIaM paclpezee-
HUA [oJ1eH, OCyIleCTB/IeHNA yIIpaBaeHua U B3aUMHON
OTBETCTBEHHOCTH CTOPOH.

3akoH KHP «O kommaHuax», TPUHATHIN Ha 11-
TOM 3aceflaHUU BOCBMOTo co3blBa [IoCcTOAHHOTO
KoMuTeTa BecekuTaiickoro co6paHus HapOAHBIX
npeacraBuTesei 29 gexkabps 1993 r.'®) mocesamen
aKI[MOHEepHBIM KOMIIaHUAM C OTPaHNYeHHOM OTBeT-
CTBEHHOCTBIO Y KOMITaHUAM C OTpaHUIeHHOU OTBETCT-
BEHHOCTBIO, CO3/laBaeMBIM Ha TeppuTtopuu Kurtas.
JTOT 3aKOH IIpUMeHAeTCA K KOMIIaHUAM C OrpaHU-
YeHHOU OTBETCTBEHHOCTbIO, CO3ZaHHBIM Ha CpeZICTBa
MHOCTPAaHHBIX NHBECTOPOB, HO B KadeCTBe CIlel[iab-
HBIX, T.€. IMEIOMUX OOIBIIYIO FOPUANIECKYTO CIULY,
aKTOB Ha3BaHO 3aKOHOZAATEIbCTBO O COBMECTHBIX
MIpeANPUATUAX C KUTaWCKUM U NHOCTPaHHBIM Kallu-
TaJIOM, O KOOIIepallMOHHBIX IPeJIPUATHAX C KUTal-
CKUM U HHOCTPaHHBIM y4acTHeM, O IPeAPUATUAX
WHOCTpaHHOro kanutaia (ctT. 18). IlpumeuaTenbHO
orpaHUyYeHUe UX yJacTus (MHBECTUIUH) B APYTUX
kopropanusax 50 % 4McToil CTOMMOCTH UX UMYIIle-
ctBa (ctT. 12).

'® CM., Hanpumep: BaTaesa A. P. Hanorosble cucTeMbl 3apybexxHbix cTpaH : yuebHoe nocobue / CueTHaa nanata PO, NocHWU
cucTeMHoro aHanunsa CyeTHoi nanatel PO. M. : HWUW CIM, 2012 ; Koconanos H. M. Bonpocbl HanoroobnoxeHuns TpaHc-
HaLMOHabHbIX KOPMOpaLMii: COBpeMeHHoe cocTosiHue, NpobneMsl U nepcnekTussl // 3akoHbl Poccmu: onbIT, aHanus,

npakTuka. 2025. N 3. C. 18—23.

3akoH KHP «0 coBMecTHbIX NpefnpuaTUax ¢ KUTANCKUM U MHOCTPaHHbIM KanuTanoMs (MpuHaT 2-i ceccueit BeekuTaii-

cKoro cobpaHus HapoaHbIX NpeAcTaBmTenei natoro cosbiBa 1 uona 1979 r. (nepecmoTpeH B cooTBeTCcTBUM C PelieHnem
o nepecMoTpe 3akoHa KHP o coBMecTHbIX NpeanpuaTmax ¢ KUTaMCKUM U MHOCTPaHHbIM kanutanoM 3-i ceccum BCHI
cefbMoro cosbiea 4 anpens 1990 r.) // UndopmaumoHHas cuctema 3akoHogatenbHbix akToB «KontuneHT». URL: https://
continent-online.com/document/?doc_id=30188203#pos=0;100.

'® URL: https://constitutions.ru.
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BakeH AHTHMOHOIIOIbHBIH 3ak0oH KHPY, ocHOB-
HBIMU 3aJjla4aMU KOTOPOTO ABJIAIOTCA YPeryInpoBa-
HHe BOIIPOCOB KOHKYPEHIINH, B TOM YHCJIe MeXIY
THK, u HeZonyIeHYEe CUTYaIU 3JI0YIOTPebIeHHsS
MOHOTIOJIbHBIM ITOJIOXKEHUEM OTAENbHBIMU Haubo-
Jiee MacIITaGHBIMY KOMIIAaHUAMU U KOPHIOPAIVSMHU.
[ToMHMO pHIHOYHBIX MeXaHU3MOB, KuTaii akTuBHO
HCTIO0Jb3yeT aJMUHUCTPATUBHbIE MePBl CHIKEHUA
KOHKYPEHIIUH CO CTOPOHEI 3apy0eKHbIX KOMITaHUH.

3aKoH «O6 MHOCTPAHHBIX MHBECTULIUAX», TIPH-
HATHIHA B 2019 I. ¢ y4eTOM aKTyaJIbHBIX TPe6OBaHUI B
chepe MexxayHApOAHOTO OM3HEC-TapTHEPCTBA (BCTY-
nw1 B cuity ¢ 1 aaBapda 2020 r.), pa3aBuBaeT 3aKOH
O COBMECTHBIX IPeAIPUATHAX, KOTOPBIN COXpaHs-
eT Iopuanudeckyro cuiy. Akt 2019 r. npeanonaraet
dbopMHUpOBaHNE TPABOBBIX YCIOBUH IO CO3ZIaHUTO
Y IOAZIEP’KaHUIO OoJiee IPO3pavHON U CIIpaBeJIH-
BOI Ie/I0BOM cpeZibl A1 MHOCTPaHHBIX HHBECTOPOB,
BKJII0OYas 3allpeT Ha JUCKPUMUHAILIUIO MHOCTPaHHBIX
KOMITaHUH U 3aLIUTy UX NHTEPECOB.

[To MHeHUIO HcclenoBaTenell, 3aKOHOJaTeb-
CTBO O TpaHCHAlIMOHAIbHBIX UHBECTUIIUAX, OIIpe-
Jesdoliee CTaHAapThl U YCIOBUA UHBECTUIOHHON
JeATeIbHOCTU KUTalCKUX KOPIIOpalliil Ha TeppUTO-
PUAX U IO IOPUCANKIMEN MHOCTPaHHBIX FOCYAapCTB,
IIoMoraeT TeM CaMBbIM peaTu3aliyi HalluOHaJIbHOTO
CTpaTern4ecKoro NogxozAa K MexXAyHapoAHON 3KC-
naHcuu kutavickux THK.

[To ananoruu c Poccuiickoit ®eznepanueii Ha co-
BpeMeHHOM 3Tane B KuTae akTUBHO pa3BUBaeTCa

Kwratickue TpaHCHaLMOHabHbIE KOpnopaLuy:
BONPOCHI 3KOHOMMKO-NPaBOBOIA XapakTePUCTHKK

crcTeMa CBOOOAHBIX SKOHOMUYECKUX 30H U 30H CBO-
60/THOU TOPTOBIH, TIPEAIaTaloNIUX Cliel[haIbHbIe
YCJIOBUSA 7151 pabOTHI KAK MECTHBIX, TaK U 3apy0Oek-
HBIX KOMIIaHUH. TaM IpesyCMOTpPEHHI YIIPOILEeH-
HbIE TIPOIEeAYPHI PETUCTPALIMH, HAJIOTOBBIE JIbTOTHI
u Apyrue npedepeHIuy, 4yTo Aenaet Kuraii 6osee
MIPUBJIEKATENHHBIM /IJIsI HHOCTPAHHBIX MHBECTOPOB
u THK?.

B Hacrosiee BpeMs B Kurtae BezieTcss MHTEHCHUB-
Has 3aKOHo/laTesbHass paboTa, HalpaBieHHas Ha
3alIUTy UHTEUIEKTyalbHOM COBCTBEHHOCTH HAIWO-
HaJIbHBIX CyObEKTOB MPEeANPUHUMATENbCKOMN es-
TEJBHOCTH, 9YTO OCOOEHHO BaXKHO /1T MTHOCTPAHHBIX
THK, npuMeHsIOINX B CBOEH eATeTbHOCTU COBpe-
MeHHbIe 1T pOBbIe MHHOBAITMOHHbIE TIPOAYKTHI U
TEXHOJIOTUU>> ¥ 3aKOHOMEPHO CTPEMSAIINXCSA 3all[y-
TUTb CBOM pa3paboTKu B JaHHOI cdhepe Ha BHYTPEH-
HeM Y MEXXIYHAapOJHOM PBIHKAX.

TakuM 06pa3oM, ZiaXke B OTCYTCTBHE CIIEITHAIb-
HOT'0 3aKOHa MbI HabJTI0/laeM CO3/laHVe KOMILIEKC-
HOIi TpaBOBOIi 6a3kl /151 0OecIieueHUsI AesATeIbHOCTH
kutatickux THK u mogpaszaenenuti 3apyoexxkubix THK
Ha Teppuropuu Kuras.

DTOT KpaTKuii 0630p BOIIPOCOB 5KOHOMHUKO-TTPa-
BOBOII XapakTepucTuku kutatickux THK npusBax
BBISIBUTH MOJIE3HBIN /IS UCTIONb30BaHus B Poccuu
3apyOeKHBIN OIBIT WIN XOTsI OBbI IIOTEHI[UATbHbIE
peltepHble TOYKU MCCIe0BaHUM B chepe TpaHCHA-
ITMOHATU3AIUH.
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Annomauus. Cmamvu 584 u 591 I'pamcdarnckozo kodekca Kumaitickoii Hapodwotii Pecnybauxu u
cm. 60 monkosaHus BepxogHbim HAPOOHBIM CyOOM 06X NOOXNCeHUTl pasdenid 0 002080pAX 8Nepable
NpSIMO YCMAHABAUBAOM NPABILIO 0 3ameHe cOenkul. OHU 88005im HOBbLI Memo0 pacuema ydbimkos
3a HapyuieHue yca08ull 002080pd, NO360JLL51 CMOPOHe, He HapywiuguLell ycao8us, 3akaoulms aib-
MepHAMUBHYHO COeNIKY U nompe608ams pasHuLy mexncy UeHOoll KOHMpaKkma u yeHoll aibmepHamus-
HOIL cOeniKU 8 Kauecmae oxcudaemozo ywepba. 9mo npasuno obecneuugaem UHCMUNMYUUOHAILHYIO
noddepicky 06s13aHHOCMIL CMOPOHbL, He HapyuLuguiell €20, N0 yMeHbULEeHUIO YObIMKO8 U NOTYUeHUI0
NOJIHOT KOMNEHCAyUL, a makice OmMpaxcaem 3aKOHO0AMenbHY0 NOAUMUKY, Komopasi cnocobcmayem
noswluleHU0 3 dhexmugHocmU Mpanaakyuil U KOHMPoJo puckos. Tem He MeHee 8 CydeOHOLL npak-
muKke epaHulbl 20 NPUMeHeHUs, CMAHOapmbl onpedeseHUs e20 PA3YMHOCMIL U e20 83AUMOCB3b
¢ Opyeumu Memodamu npagosoil 3auumasl 0CMarmcs npedmMemom 3HaUUMeIbHbLX pa3Ho2AdcUl.
Ces13b Mexcdy NpasUIOM 0 3aMeHsolell coesike U MeXAHUSMAMU PACMOPHCEHUSL KOHMPAKmMa u
nposepku e2o 060cHosaHHocmu HesicHa. Kozda amo npaswio gcmynaem 8 KOHKYPeHUUIo ¢ Npasu-
JIOM O PbIHOUHOLL UeHe U KOMNEHCayULL YNyweHHOL 8bl200bL, 803HUKAIOM 0YOAUPOBAHUS 8 0OBeMe
KOMNeHCayuUll, Heco2aaco8aHHble CmaHdapmsl pacuema u npob.iemst 080iiHoe0 8o3mewjeHust. Coom-
8emcmeeHHO, He0OX0OUMO NPOSCHUMDb NPeONOCLLIKU 0J11 NPUMEHEHUS NPAsLLd 0 3aMeHsolell
clesike, onpedenums e20 pa3yMHOCMb nymem 080THOIL OUeHKU 8PeMEHHBLX U PbIHOUHBLX YC08UIL U
nposecmu pasauuue mexcdy HUM U Opy2uMU Memodamu KOMneHcayul, umobst onpedeaums cepy
e20 npumeHerus. Cozdanue eOuH020 CmMardapmuupo8aHHozo cyoebHozo dokymenma (cmandapma)
nosgsicum agddexmusHocms U cnpagedaUBOCMb CUCTEMbL CPe0CM8 NPA808oll 3auUMbL 8 Ciyude
HapyuleHUss KOHMpakma.

Kntouegvle cnoea: yobimku 3a HapylleHile KOHMPAKMA; 3aMeHsowas coeska; oxcuddaemble nNpo-
UeHMbl; NONHASA KOMNeHcayus

Abstract. Articles 584 and 591 of the Civil Code of the People’s Republic of China and Article 60 of
the Supreme People’s Court’s Interpretation on General Provisions of the Contract Section for the
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first time explicitly establish the substitute transaction rule. They introduce a novel method of calcu-
lating damages for breach of contract by allowing the non-breaching party to engage in a substitute
transaction and claim the difference between the contract price and the substitute transaction price
as expectation damages. This rule provides institutional support for the non-breaching party’s duty
to mitigate loss and the pursuit of full compensation, and it reflects a legislative policy that promotes
transactional efficiency and risk control. Yet in judicial practice the boundaries of its application, the
standards for determining its reasonableness, and its relationship to other remedial methods remain

the subject of considerable controversy.

The articulation between the substitute transaction rule and the mechanisms of contract termination
and reasonableness review is unclear; when the rule competes with the market price rule and the
compensation of lost profits, there are overlaps in the scope of compensation, inconsistent calculation
standards and issues of double recovery. Accordingly it is necessary to clarify the prerequisites for
applying the substitute transaction rule, to determine its reasonableness through dual assessments
of time and market conditions, and to distinguish it from other methods of compensation in order
to delineate its scope of application. Building a unified and standardized adjudicatory standard will
enhance the efficiency and fairness of the remedy system for breach of contract.

Keywords: damages for breach of contract; substitute transaction; expectation interest; full compen-

sation

Articles 584 and 591 of the Civil Code explicitly
establish the substitute transaction rule within
the system of damages for breach of contract. Article
60 of the Supreme People’s Court’s Interpretation
on General Provisions of the Contract Section
further specifies the conditions under which this
rule applies and the method of calculating damages,
thereby providing the non-breaching party with a
path to compensate its performance interest by
engaging in an actual transaction. This institutional
design not only enriches the remedies available
under Chinese contract law, it also reflects the
legislative values of encouraging loss mitigation
and emphasizing transactional efficiency. Yet in
practice the operability and predictability of the rule
fall short of its normative aims. Some scholars and
practitioners contend that a substitute transaction
must be premised on contract termination in order
to maintain clarity of the contractual relationship
and the boundaries of liability, whereas other views
maintain that the substantive reasonableness of the
substitute transaction should not be shackled by a
formal requirement of termination. There is also
divergence over how to assess the reasonableness of a
substitute transaction, the delineation of a reasonable
period, and the coordination of the rule with other
methods of calculating damages such as the market
price rule and compensation for lost profits. These
divergences give rise to risks of double compensation
or undercompensation. Such unresolved issues
increase uncertainty for parties seeking to exercise
their rights and undermine the substitute transaction
rule’s potential to achieve fairness and efficiency.

In light of these difficulties, this article undertakes
a systematic analysis of the boundaries of the sub-
stitute transaction rule, focusing on its institutional
preconditions, criteria of reasonableness, and coor-
dination with competing methods of compensation.
On this basis, it proposes optimization strategies that

balance legislative intent with judicial practice, aim-
ing to furnish feasible institutional suggestions for the
robust operation of the substitute transaction rule.
The article proceeds from the legislative positioning
and values of the rule, analyses the triple dimensions
of its application dilemmas, and finally explores the
logical structure and operability of solution pathways.

1. Substitute Transactions
and Their Regulation in Chinese Law

A substitute transaction refers to a transaction con-
cluded by the non-breaching party with a third party
to replace the original contract when the other party
is in breach. In effect, when the debtor commits a
fundamental breach, the creditor concludes a con-
tract with another person to obtain the same sub-
ject matter as in the original contract; if the price of
that contract is unfavorable to the creditor compared
with the price in the original contract, the creditor
may claim compensation from the debtor for the
difference between the original contract price and
the substitute transaction price. As the system of
damages for breach of contract has been improved,
the substitute transaction rule has gradually demon-
strated its theoretical and institutional significance
in China’s civil and commercial fields. Although the
term “substitute transaction” is not explicitly named
in the Civil Code, it has already been recognized in
doctrine and to some extent in case law. Article 60
of the Interpretation on General Provisions of the
Contract Section issued in 2023 is the first judicial
interpretation to systematically provide for substi-
tute transactions and marks its formal inclusion in
the damage compensation regime. This section first
traces the development of substitute transactions in
Chinese legal theory and judicial decisions and then
analyses the process of establishing the system at the
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legislative and interpretive levels in order to present
the evolutionary logic and normative foundation of
incorporating the substitute transaction rule into the
Chinese contract law system.

1.1. Substitute transactions in China
before the judicial interpretation

Although the Contract Section of the Civil Code
does not directly use the term “substitute transac-
tion,” legal theory and practice in China had already
recognized the substitute transaction rule prior to
the promulgation of the Interpretation on General
Provisions of the Contract Section. In theory, many
scholars discussed substitute transactions even before
the enactment of the Civil Code. For instance, Zhang
Jinhai pointed out that the substitute transaction rule
is an important method for calculating expectation
interest; it accurately reflects the creditor’s actual
loss in cases where the creditor has terminated the
contract and concluded a contract with another per-
son in order to obtain the same subject matter as in
the original contract, and it performs a function that
the market price rule or the price-minus-cost method
cannot replace. Sun Liangguo argued that substitute
transactions have unique theoretical advantages and
operational convenience over traditional expectation
damages or specific performance, such as placing the
creditor in a position close to that of contract perfor-
mance, increasing certainty, preventing or minimiz-
ing the social costs of indirect loss, and effectively
allocating market risk.

At the same time, the court also applied certain
principles during the trial process. For instance, in
the case of “Jiexiu Anyi Xinchang Coal Chemical Co.,
Ltd. (hereinafter referred to as Xinchang Company)
vs. Nanjing Iron and Steel Co., Ltd. (hereinafter re-
ferred to as Nanjing Steel Company) concerning a
sales contract dispute” and in the case of “Hefei Yi
Certain Pharmaceutical Co., Ltd. and Hefei En Certain
Pharmaceutical Co., Ltd. vs. Yang Certain Pharma-
ceutical Group Guangzhou Hai Certain Pharmaceu-
tical Co., Ltd. and Yang Certain Pharmaceutical Gro-
up Co., Ltd. regarding abuse of market dominance™
the court recognized that the party adhering to the
contract could sign procurement contracts with other
companies at the current market price to compensate
for losses and accepted the claim for damages made
by the adhering party.

1.2. Establishment
of the substitute transaction rule

The establishment of the substitute transaction
rule in China relies both on domestic judicial practice
and on foreign legislative models. Prior to the promul-
gation of the Interpretation on General Provisions of
the Contract Section, although the concept of a substi-
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tute transaction is common in international contract
conventions or model laws, it remained unfamiliar in
Chinese law. Establishing a substitute transaction rule
aligns with the development of contract law, and the
majority of international contract law instruments
include such rules. For example, Articles 75 and 76
of the United Nations Convention on Contracts for
the International Sale of Goods (CISG) separately
provide for the substitute transaction rule and the
market price rule when no substitute transaction is
made. Article 75 provides: “If the contract is avoided
and if, in a reasonable manner and within a reasona-
ble time after avoidance, the buyer has bought goods
in replacement or the seller has resold the goods, the
party claiming damages may recover the difference
between the contract price and the price in the sub-
stitute transaction as well as any further damages
recoverable under Article 74”. In the common law
world, similar “cover” systems and market-price-based
damages are also widely accepted. For example, in the
United States the Restatement (Second) of Contracts
refers to substitute transactions in sections 347 (Gen-
eral Rule of Damages), 350 (Mitigation of Damages),
351 (Foreseeability), and 360 (Adequacy of Damag-
es); Article 2 of the Uniform Commercial Code builds
its remedies for the sale of goods around the substi-
tute transaction concept. Thus the establishment of
the substitute transaction system in China has solid
theoretical and practical support.

Although Articles 584 and 591 of the Civil Code
provide a legal basis for the rule by prescribing loss
mitigation, they do not expressly regulate substitute
transactions. To fill this gap, the Supreme People’s
Court promulgated the Interpretation on General
Provisions of the Contract Section at the end of 2023,
which for the first time expressly provides for substi-
tute transactions. Article 60 paragraph 2 establishes
the rule of compensation in cases of substitute trans-
actions: if the non-breaching party lawfully exercises
the right to terminate the contract and conducts a
substitute transaction, and claims to calculate the
interest it would have obtained from performance by
taking the difference between the substitute transac-
tion price and the contract price, the people’s court
shall support the claim; if the substitute transaction
price clearly deviates from the market price at the
place of the substitute transaction at the time it oc-
curs, and the breaching party requests that the in-
terest be calculated by taking the difference between
the market price and the contract price, the peo-
ple’s court shall uphold the request. In other words,
when the non-breaching party lawfully terminates
the contract and makes a substitute transaction, its
expectation loss is calculated as the difference be-
tween the original contract price and the substitute
transaction price and should be supported by the

' Nanjing Intermediate People’s Court Civil Judgment No. (2018) Su 01 Min Zhong 1694.
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court; but if the substitute transaction price is signif-
icantly higher or lower than the market price at the
time, the breaching party is entitled to request that
the expectation interest be calculated on the basis
of the difference between the market price and the
contract price to prevent the non-breaching party
from obtaining improper gains through an unusual
transaction. Article 60 paragraph 3 further provides:
“Where the non-breaching party lawfully exercises
the right to terminate the contract but does not make
a substitute transaction, and claims to calculate the
interest it would have obtained from performance by
taking the difference between the market price at the
place of performance within a reasonable period after
the breach and the contract price, the people’s court
shall support the claim.” This in effect establishes the
market price rule. Combined with Article 584 of the
Civil Code, the interpretation concretizes two specific
rules for calculating damages: the substitute-transac-
tion-price-based method and the market-price-based
method. Incorporating substitute transactions into
the calculation of expectation damages marks the
formal establishment of the substitute transaction
system at the judicial level in China.

Since the establishment of the substitute trans-
action rule, courts across the country have applied
it with increasing frequency and in a broader range
of contract types. For example, the rule has been ap-
plied in cases involving construction engineering and
processing contracts, such as Chengdu XX Decoration
Engineering Co., Ltd. v. Sichuan Province XX Con-
struction Co., Ltd. over a sub-contracting dispute’, as
well as in cases concerning house leasing contracts,
such as Hubei XX Ecological Agricultural Technology
Co., Ltd. and Hubei XX Real Estate Co., Ltd. v. XX
Ecological Agricultural Technology Co., Ltd*. Howev-
er, with its widespread application, the rule has also
revealed problems that cannot be ignored.

2. Difficult Issues in the Operation
of the Substitute Transaction Rule

As one of the important methods of damages estab-
lished in the Civil Code, the substitute transaction
rule aims to enhance the predictability of remedies
for breach of contract and the reasonableness of ju-
dicial outcomes by clarifying the calculation of per-
formance interest. Yet in judicial practice it still faces
multiple disputes and difficulties that require further
clarification and refinement. First, there is significant
disagreement over whether a substitute transaction
must be premised on contract termination, making it
uncertain for the non-breaching party to exercise its
rights. Second, although the judicial interpretation

proposes to use the market price during a “reasonable
period” after the breach as the benchmark when no
substitute transaction is made, it does not specify cri-
teria for determining such reasonable period, which
leads to vagueness in assessing the reasonableness of
substitute transactions. Third, the substitute trans-
action rule overlaps and conflicts with the market
price rule, lost profit compensation (i.e., expectation
interest), and incidental damages. If not properly
handled, this may result in double compensation or
inadequate compensation. Therefore it is necessary
to discuss in depth the preconditions for applying the
substitute transaction rule, the standards for judging
reasonableness, and its relationship with other meth-
ods of compensation, so as to address the focal points
of dispute in practice and provide theoretical support
and practical suggestions for optimizing the system.

2.1. Must a substitute transaction be conditioned
on contract termination

Article 60 paragraphs 2 and 3 of the Interpreta-
tion on General Provisions of the Contract Section
both take “contract termination” as a prerequisite
for applying the rule, suggesting that a substitute
transaction requires the non-breaching party to ter-
minate the contract. The interpretation has two pur-
poses in making this requirement: on the one hand,
it clarifies the time when the non-breaching party
may claim damages for performance interest from the
breaching party; on the other hand, it is intended to
prevent the non-breaching party from simultaneously
demanding continued performance and privately en-
tering into a substitute transaction, thereby creating
confusion in rights and obligations. Both academic
and practical circles support the view that substitute
transactions require contract termination. For ex-
ample, Liu Chengwei argued that in cases of specific
goods, if the non-breaching party enters into another
transaction without lawfully exercising the right to
terminate, performance may become impossible and
the non-breaching party may become the breaching
party, making it impossible to claim damages based
on the substitute transaction rule. Thus the substitute
transaction must be premised on contract termina-
tion. Some cases reflect this view: in the case of Xu
and Chen over a brokerage service contract, the court
found that the buyer’s delay in performance did not
fundamentally frustrate the purpose of the contract;
the seller did not terminate the contract with the buy-
er, and the buyer was in breach of contract®. However,
other scholars contend that termination should not
be a prerequisite for substitute transactions. In most
situations, it is logical to require the non-breaching
party to terminate first: only after termination may it
confidently seek another transaction; otherwise, the

Sichuan Provincial High People’s Court (2024) Chuan Min Zai No. 163.
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Intermediate People’s Court of Xiangyang City, Hubei Province, (2025) E 06 Min Zhong 1481.

® Beijing Second Intermediate People’s Court (2010) Civil Judgment No. 05929.
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existence of two contracts simultaneously may lead
to double performance or overlapping liabilities. Yet
strictly requiring a formal notice of termination or
agreement may sometimes impede timely loss mit-
igation. If breach is inevitable and time is pressing,
it is reasonable for the non-breaching party to con-
duct a substitute transaction in advance, consistent
with the duty to mitigate loss, even if, literally, the
condition “termination first” has not been satisfied.
If termination is treated as a necessary element of a
substitute transaction, then a non-breaching party
that enters into another transaction without termi-
nating may be viewed as abandoning performance
under the original contract and concluding a new
one, which might itself constitute breach or bar the
non-breaching party from claiming damages from
the breaching party. Balancing the formal require-
ment of contract termination with the substantive
need for loss mitigation requires clearer guidance.
The current judicial interpretation does not elaborate
on this point, leaving judges wide discretion in indi-
vidual cases, which is not conducive to achieving the
purpose of the substitute transaction system.

2.2, Difficulties in assessing the reasonableness
of substitute transactions

The judicial interpretation requires that where
no substitute transaction is made, losses shall be
calculated based on the market price at the place
of performance within a reasonable period after
the breach. Yet the interpretation does not provide
a fixed standard for what constitutes a “reasonable
period,” leaving discretion to judicial practice but
also creating uncertainty. The length of the reason-
able period may vary depending on the nature of
the subject matter, market supply and demand, and
trading practices. For example, in the spot market
for bulk commodities, it may be reasonable to pro-
cure substitute goods within a few days, whereas real
estate transactions are more complex and a reason-
able period may be measured in months. How can
one determine whether the non-breaching party has
taken a substitute transaction within a reasonable
period? If the period has expired, should any loss
due to price increases afterwards not be compensat-
ed? These questions require judicial determination
in each case. Granting judges flexibility allows them
to tailor judgments to individual circumstances, but
it also creates unpredictability for parties regarding
the scope of compensation.

In practice there have been cases illustrating this
difficulty. In the contract dispute between Shanshan
Energy and Tianqgi Lithium, Shanshan concluded a
substitute supply contract with a third party within
twenty days after a delivery delay. The court held
that the substitute transaction occurred within a rea-
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sonable period and awarded the price differential as
damages®. In another case between Huatai Company
and Changjiang Company, there was a two-month
interval between the refund of the advance payment
and the first substitute procurement’. Although the
court ultimately recognized a substitute transaction,
the lack of clear standards led to dispute. In practice,
the non-breaching party may hesitate between pro-
curing too early and risking paying a higher price and
waiting too long and fearing that subsequent losses
will not be supported, thereby missing the optimum
time to mitigate losses, which undermines the ap-
plication of the substitute transaction rule and may
affect the fairness of the compensation outcome.

2.3. Conflicts between substitute transactions
and other methods of damages

As one method for calculating damages for breach
of contract, the substitute transaction rule coexists
with other methods such as the market price rule,
lost profit compensation (i.e., expectation interest),
and incidental damages. Article 584 of the Civil Code
provides that damages include actual losses and the
interest that would have been obtained from perfor-
mance, and that compensation should be equivalent
to the loss caused by the breach in order to prevent
overcompensation. Article 60 of the Interpretation
clarifies that if the non-breaching party terminates
the contract and conducts a substitute transaction,
the loss of expectation interest should be calculated
by taking the difference between the substitute trans-
action price and the contract price, and the market
price rule should not be applied so as to prevent du-
plicate compensation; only when the substitute trans-
action price clearly deviates from the market price
may the calculation be adjusted based on the market
price to control the amount of damages. This shows
that the substitute transaction rule and the market
price rule have overlapping functions, both serving to
calculate expectation interest. Once the non-breach-
ing party has obtained a performance result similar
to that of the contract through a substitute transac-
tion and has compensated its lost profits by taking
the price difference, it may not also claim damages
based on the market price difference or again claim
lost profits, otherwise double recovery would occur.

However, in judicial practice the boundaries
between these rules remain blurred. For example,
in the case of Zhuji Tianjie Building Materials Co.,
Ltd. v. Zhejiang Guangda Construction Co., Ltd., the
court recognized that the plaintiff implemented a
substitute transaction through market procurement,
yet it also referred to market price fluctuations in its
reasoning, without strictly distinguishing the meth-
ods of compensation, thereby blending the rules
and creating an unclear calculation logic. In another

Hunan Province Higher People’s Court (2017) Xiang Min Final Judgment No. 241.

7 Anhui Provincial High People’s Court (2020) Wan Min Shen No. 3474.
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case between Nanjing Iron and Steel Company and
Xinchang Coking Chemical Company, the court sup-
ported the non-breaching party’s claim for damages
based on a substitute transaction purchased from a
third party at a price higher than the contract price,
thus manifesting the priority of the substitute trans-
action rule. But the court did not explicitly examine
whether the substitute transaction price fell within
the normal market range and thus did not address
concerns about overcompensation®.

In addition, incidental damages (such as transpor-
tation costs, storage losses, and preparation costs)
may be claimed under Article 584 of the Civil Code
if they were foreseeable, but their scope must be dis-
tinguished from expectation interest to avoid over-
lapping compensation. Therefore, the boundaries of
application between the substitute transaction and
other methods of damages need to be clarified. The
existing differences in judgments and confusion in
application reflect a disconnect between theory and
practice and reveal systemic gaps in achieving the ob-
jective of “full compensation without windfall gains.”

In sum, while the substitute transaction rule plays
an important role in enhancing the objectivity and ju-
dicial predictability of calculating damages for breach
of contract, it still faces multiple challenges in specific
application: first, whether it must be premised on
contract termination is controversial; second, the
assessment of its reasonableness is difficult; third, it
conflicts with other methods of compensation. These
problems are detrimental to the application of the
substitute transaction rule and to the realization of
its legislative purposes. The next part of this article
analyses these issues and provides suggestions for
improvement.

3. Proposals for Solving Problems
with the Substitute Transaction System

3.1. Substitute transactions should be predicated
on fundamental breach

Although substitute transactions are generally
accompanied by contract termination, they do not
require contract termination as a precondition. This
is the consensus in comparative law and is consist-
ent with the legislative model of the Interpretation.
International contract legislation or drafts, such as
the CISG, contain the term “contract termination” in
the context of substitute transactions, but in practice
do not treat termination as a prerequisite for sub-
stitute transactions. The purpose of the substitute
transaction system is to achieve full compensation,
implement the duty to mitigate, increase market effi-
ciency and reduce waste of resources. If the substitute
transaction rule requires contract termination as a
prerequisite, it will conflict with the duty to mitigate.

The period between the acquisition of the right to
terminate and the actual exercise of that right may
be long; if the notice of termination does not reach
the other party, cannot be delivered, or the other
party disputes it, the substitute transaction will be
delayed. This is unfair to the non-breaching party
and inconsistent with the needs of market efficiency.
If contract termination is a prerequisite, the substi-
tute transaction cannot function during this period,
contrary to the efficiency objective of loss mitigation.
Furthermore, it may cause the non-breaching party
to delay exercising the termination right and observe
market changes to speculate, thereby shifting all risk
of price fluctuations onto the breaching party; this is
unfair and violates the principle of fairness. The ul-
timate effect of a substitute transaction is to shift the
loss caused by breach to the breaching party; thus the
breaching party must bear the consequences of price
fluctuations of the subject matter. This presupposes
that the breaching party’s fault is serious and that it
has lost the right to continued performance. There-
fore, the precondition for applying the substitute
transaction rule should be the breaching party’s fun-
damental breach, not contract termination. Although
in the event of fundamental breach the non-breach-
ing party usually exercises the right to terminate and
the contract terminates, this does not directly cause
termination. Courts applying the rule should analyse
the facts to determine the timing of the non-breach-
ing party’s substitute transaction; if it is determined
that a fundamental breach has occurred, the court
should recognize the substitute transaction and en-
sure the operation of the system.

3.2. Determining reasonableness through dual
time and market criteria

The purpose of establishing the substitute trans-
action system is to promote full compensation, imple-
ment the duty to mitigate, and reasonably allocate
market risk. In practice, however, a non-breaching
party and a third party may collude maliciously to
conduct a substitute transaction at an unreasona-
ble price in order to improperly transfer risk to the
breaching party. Therefore, substitute transactions
must also be conducted within a reasonable range;
reasonableness is their inherent requirement. The
reasonableness of a substitute transaction is mainly
reflected in the reasonableness of the price and the
reasonableness of the timing. Price reasonableness
and time reasonableness are closely related yet con-
ceptually separable: generally, if the transaction is
delayed beyond a reasonable period, the price will
be unreasonable, whereas a transaction within a rea-
sonable period usually implies a reasonable price.
The judicial interpretation takes the market price as
the yardstick for assessing the reasonableness of a
substitute transaction; if the substitute transaction

& Nanjing Intermediate People’s Court Civil Judgment No. (2018) Su 01 Min Zhong 1694.
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price is roughly equivalent to the market price at the
time, it is presumed to be reasonable. Conversely, if
it obviously deviates from the fair market level, the
damages should be adjusted based on the market
price difference. This prevents collusion and protects
the breaching party’s interests while avoiding spec-
ulative gains by the non-breaching party, reflecting
both the principle of fairness and the principle of off-
setting benefits and losses.

Substitute transactions must not only be reasona-
ble in price but also in timing. When a party breaches,
the timing window becomes crucial. The law requires
the non-breaching party to “without unreasonable de-
lay” undertake the substitute transaction. From expe-
rience, “if the market price of goods fluctuates greatly,
the reasonable period will be shorter; conversely,
seasonal or unique goods will lead to a longer rea-
sonable period.” Although the interpretation does not
specify time reasonableness, we should pay attention
to whether the substitute transaction occurs within a
reasonable time. The assessment must be grounded
in the context: substitute transactions arise to replace
the original contract; assessing their reasonableness
should avoid hindsight and should consider the mar-
ket conditions at the time of the transaction.

Therefore, courts applying the substitute trans-
action rule should determine its reasonableness
through both market and time criteria, according
to the market conditions at the time of the transac-
tion, to prevent collusion and better achieve the rule’s
purposes.

3.3. Clarifying the scope
of application of substitute transactions

As a method of compensation for breach, damages
based on substitute transactions must be coordinat-
ed with other methods of compensation. First, the
conditions triggering a substitute transaction must
be strictly limited: only when the breach is serious
enough to frustrate the purpose of the contract may
the non-breaching party terminate and seek a sub-
stitute transaction; for minor breaches that do not
warrant termination, the non-breaching party should
continue to demand performance, and prematurely
entering another transaction would itself constitute
breach. This precondition ensures that substitute
transactions are applied after an orderly sequence
of remedies. Secondly, in determining the reason-
able market price, one must adhere to the principle
of full compensation while taking into account the
duty to mitigate. Article 584 of the Civil Code states
that damages include expectation interest but may
not exceed the loss foreseeable at the time of breach.
Article 60 of the Interpretation stipulates that when
the non-breaching party terminates the contract and
conducts a substitute transaction, expectation interest
should be calculated as the difference between the
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substitute transaction price and the original contract
price; when no substitute transaction occurs, the dif-
ference between the market price during a reasonable
period after the breach and the contract price shall be
used. When the substitute transaction price is signif-
icantly higher than the prevailing market price and
lacks justification, courts may instead calculate dam-
ages based on the market price difference to avoid
overcompensation; conversely, if the price difference
can be explained by legitimate urgency, it should
be considered reasonable and compensation should be
based on the actual difference.

Thirdly, when the non-breaching party procures
in advance without terminating the contract, a bal-
ance must be struck between protecting its interests
and maintaining the order of contract performance.
On the one hand, the duty to mitigate requires the
non-breaching party to stop the loss in time; when
a fundamental breach renders further performance
impossible, it is justified to procure a substitute with-
out waiting for completion of termination procedures.
On the other hand, if the breach does not yet reach
the level justifying termination, the non-breaching
party should not prematurely procure another per-
formance; otherwise its own conduct may be treated
as breach. Finally, the substitute transaction rule and
the market price rule already have a clear mechanism
of linkage: once the non-breaching party has made
an appropriate substitute transaction, damages must
be limited to the difference between the substitute
transaction price and the original contract price, and
it may not additionally seek compensation based on
the market price difference. Only when no substi-
tute transaction is made or the substitute transaction
is clearly unreasonable may the market price rule
apply. This unified calculation avoids overlapping
application of different methods, ensures full com-
pensation of the non-breaching party’s loss, and pre-
vents it from choosing a calculation method to secure
windfall gains. Therefore, when applying the substi-
tute transaction rule, one should strictly examine its
conditions and coordinate it with other methods to
prevent abuse. The Supreme People’s Court could
publish more guiding cases on substitute transactions
to provide examples for lower courts and strengthen
typological guidance.

In summary, facing the problems encountered
by substitute transactions, it is necessary to clarify
their relationship with other compensation methods
at the level of legal application, reasonably delimit
their scope of application, and promote typological
guidance in judicial practice. Only by clarifying the
institutional linkages and strengthening guidance
can the substitute transaction rule be applied scientif-
ically and effectively, thereby achieving its functional
positioning and value goals in the system of remedies
for breach of contract.
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4. Conclusion

The introduction of the substitute transaction
rule marks a key step toward a more scientific,
predictable and systematic approach to damages
for breach of contract in China. Its compensation
calculation based on an objective difference fills the
gap in judicial practice of vaguely estimating the
expectation interest, strengthens the protection of
the non-breaching party’s interests and the constraint
of the duty to mitigate, and provides important
support for the substantive justice and transactional

@

efficiency pursued by contract law. However, in its
application the rule still faces controversies regarding
the preconditions for its use, the difficulty of assessing
reasonableness, and conflicts with other methods of
damages. In future, further improvement of judicial
interpretation, refinement of adjudicatory rules and
development of typological criteria for application
are needed to normalize and make the system
more practical. Only in this way can the substitute
transaction rule truly become an effective tool to
maintain contract order, achieve fair compensation
and optimize the market environment.
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Annomauus. udyyuapras 063aHHOCMb, S6ACL KIOUeBbLM KOMNOHEHMOoM PudyyuapHsix 00s3a-
menbema, no Cymil, pe2yaupyom KoHPGAUKMbL UHMePecos Mexncdy KOMNAHUIMU U UX OUpeKmopamu,
PYK080OUMENAMU U 8bICIUUM PYKOBOOCMB0M, POPMUPYS He3blbIeMYI0 0CHO8Y KOPROPAMUBHO20
ynpasaenus. Hecmomps Ha npodoscaroujiiecst ycuaus no obecneueHuro codito0eHUss HOpMAMUBHbLX
mpebosanull, HapyuleHus GudyyuapHbix 06s13aHHoCcMell dupexmopamu, Cynepeatizepamul U 8bLCUUUM
PYK0800CMBOM 0CMAIOMCSL NOCMOSHHOLL npobaemotil ynpasaeus. Io cgoeil cymu, ama npobiema
CB513AHA He MOJLKO ¢ NPUCYWUMU ell Hedocmamkamu, makumMu KaK pazmblimoe pasaudiie mexcoy
PudyyuaprsimiL 06s13amenbecmeamul U 00513amenbCmeaom no yxody, a makice Heuemxue onpedesieHus
€0eJI0K CO C8SI3AHHBLMU CMOPOHAMU U CAMOCTOAMENbHBLX C0eN0K, HO U ¢ HeaPPeKmUBHOCMbIO MeXa-
HU3MO08 N000MUuemHoCmu U3-3a )pasMeHmayul npagosoti cucmemst. Bcmamowe ocHogHoe sHUMAHLe
yoesisiemcsi U3MeHeHUSIM 8 NOHUMAHUU 0013AHHOCML NPOSI8AAMb JOSLILHOCIb 8 COOMBEMCcmaULL ¢
HO8bLM 3aKOHOM 0 KOMNAHUSX.

Kntoueswle cnoea: dupexmop, cynepsaiidep u gvlculee pykogodcmao; GudyyuapHsle 06513aHHOCMU;
COesKl, 8 CO8epULEHUL KOMOPbLX UMeemcsl 3aUHMepeco8aHHOCMb

Abstract. Fiduciary duty, as the core component of fiduciary obligations, essentially regulates con-
flicts of interest between companies and their directors, supervisors, and senior management, forming
an inviolable bottom line in corporate governance. Despite ongoing regulatory enforcement efforts,
violations of the fiduciary duty by directors, supervisors, and senior management remain a persistent
governance challenge. At its core, this issue stems not only from inherent flaws such as the blurred
distinction between fiduciary and duty of care obligations, and unclear definitions of related-party
transactions and self-dealing, but also from the failure of accountability mechanisms due to the frag-
mentation of the legal system. This article focuses on the changes in the connotation of the duty of
loyalty under the new Company Law. By deconstructing the current situation, analyzing legislative
loopholes, proposing a systematic improvement path, and ultimately constructing an organic unified
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system of the duty of loyalty based on the substantive norms of the Company Law and the implemen-

tation link of procedural coordination.

Keywords: directors, supervisors, and senior management; fiduciary duties; related party transactions

1. The Current Status of Judicial
Application of Fiduciary Duties

of Directors, Supervisors, and Senior
Management under the New Company
Law

1.1. The implementation of civil and criminal
laws has not been ideal

Although Article 182 of the Company Law' and
Article 169 of the Criminal Law? establish a dual civil
and criminal liability system for directors, supervi-
sors, and senior management who violate their fidu-
ciary duties, practical data reveals a serious dilemma
of rule suspension. In the civil remedy domain, since
the establishment of the cause of action for disputes
involving liability for harm to corporate interests un-
der the 2005 Company Law nearly two decades ago,
the Wolters Kluwer database has recorded only 2,866
related judgments. Among these, cases involving pub-
lic companies are limited to two instances — Yingli
Media and Jinyitong — both of which resulted in the
company’s defeat. The criminal liability domain is
even more barren: Since the addition of the crime
of breach of trust causing harm to the interests of
listed companies in 2006, only six cases nationwide
have resulted in convictions. This dual failure of both
civil and criminal systems exposes a deep disconnect
between legal texts and their implementation effec-
tiveness.

At its core, systemic evidentiary barriers constitute
the primary obstacle. In civil cases, directors, super-
visors, and senior management of listed companies

1

control key evidence such as financial data and trans-
action documents. However, the entities authorized
to file lawsuits under Article 151 of the Company Law
lack both the authority to conduct compulsory in-
vestigations and the professional expertise to gather
evidence, making it difficult to effectively identify and
address covert infringements such as asset misappro-
priation and unauthorized guarantees. Criminal cases
face even more complex enforcement coordination
barriers: securities regulatory authorities focus their
investigations on violations of information disclosure
requirements, which do not align with the elements
required for the crime of breach of trust, such as “im-
proper related-party transactions” and “conflict of
interest,” resulting in a low rate of administrative
leads being transferred to criminal justice. Once law
enforcement agencies become involved, challenges
such as the destruction of evidence and corrective
actions taken by the perpetrators further hinder in-
vestigative progress.

1.2. Administrative disclosure accountability,
breach of trust, and mismatch of validity

The current securities regulatory framework for
regulating violations of fiduciary duties by direc-
tors, supervisors, and senior management of listed
companies has fallen into a structural dilemma of
responsibility path dependence. Although Article 4
of the Listed Company Governance Guidelines® and
the State Council’s Opinions on Further Improving
the Quality of Listed Companies prohibit acts* such as
fund occupation and illegal guarantees in principle,

Article 182 of the Company Law of the People’s Republic of China (revised in 2023): Directors, supervisors, and senior
management personnel who directly or indirectly enter into contracts or conduct transactions with the company shall
report matters related to the conclusion of contracts or the conduct of transactions to the board of directors or the
shareholders” meeting, and shall obtain the approval of the board of directors or the shareholders’ meeting in accordance
with the provisions of the company’s articles of association.

Article 169 of the Criminal Law of the People’s Republic of China: Directly responsible managers of state-owned
companies, enterprises, or their superior authorities who abuse their power for personal gain by converting state-
owned assets into shares at low prices or selling them at low prices, thereby causing significant losses to national
interests, shall be sentenced to fixed-term imprisonment of not more than three years or criminal detention; those
who cause particularly significant losses to national interests shall be sentenced to fixed-term imprisonment of not
less than three years but not more than seven years.

Article 4 of the Listed Company Governance Guidelines (2018 revision): Shareholders, actual controllers, directors,
supervisors, and senior management of listed companies shall exercise their rights and fulfill their obligations in
accordance with laws, administrative regulations, departmental rules, normative documents (hereinafter collectively
referred to as laws and regulations), and self-regulatory rules, and shall safeguard the interests of listed companies.
Directors, supervisors, and senior management shall continue to learn, continuously improve their ability to perform
their duties, and perform their duties faithfully, diligently, and prudently.

Opinion of the State Council on Further Improving the Quality of Listed Companies (State Council Document No. 14
[20201], issued on October 5, 2020).
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the lack of corresponding penalties forces regulatory
authorities to apply information disclosure violation
rules to pursue responsibility. This “forcing a square
peg into a round hole” enforcement logic distorts the
fiduciary duty — a core responsibility of corporate
governance — into a subsidiary obligation of infor-
mation disclosure, giving rise to systemic defects in
both precision and effectiveness.

First, the misalignment of liability subjects leads to
secondary harm. Liability for information disclosure
violations primarily rests with the listed company,
while directors, supervisors, and senior manage-
ment only bear joint liability; however, the essence of
breaching fiduciary duties is the active harm caused
by directors, supervisors, and senior management to
the company’s interests, with the company itself being
the victim. If liability is pursued based on disclosure
violations, it will force the victimized company to
bear compliance costs such as administrative fines,
which essentially both condones the true infringers
and further erodes the already damaged interests of
minority shareholders. This inversion of responsibility
completely deviates from the original intent of the
fiduciary duty system to protect company assets.

Second, there is a fundamental conflict in the
logic of behavioral determination. Disclosure obli-
gations focus on “truthfulness, accuracy, and com-
pleteness,” while breaches of fiduciary duty empha-
size the behavioral essence of “conflicts of interest
and improper gain.” In practice, if the company has
already disclosed the facts of fund occupation in its
regular reports, regulatory authorities will lose the
basis for investigation due to “the behavior being pub-
licly disclosed.” This effectively equates procedural
compliance with substantive immunity, indirectly
encouraging directors, supervisors, and senior man-
agement to use formal disclosures to conceal substan-
tive infringements.

2. Issues with the Fiduciary Duties
of Directors, Supervisors,

and Senior Management under
the New Company Law

2.1. Confusion between
fiduciary duty and duty of care

The conflation of the duty of loyalty and the duty
of diligence in judicial practice has severely under-
mined the effectiveness of the liability distinction
under the new Company Law. This tendency to
conflate obligations was particularly evident in the
“Wang Siyong v. Shandong Liao Yan Seed Industry

5

6
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Technology Co., Ltd.” case’. In this case, the court
characterized Wang Siyong and others’ use of per-
sonal accounts to receive company funds as both a
violation of the fiduciary duty for failing to prioritize
company interests and a violation of the duty of care
for failing to fulfill capital supervision responsibilities.
At its core, this stems from the legislature’s failure to
establish clear criteria for distinguishing between the
two: the duty of loyalty regulates subjective malice
in scenarios of conflicting interests, such as Wang
Siyong’s use of personal accounts to receive compa-
ny funds, which fundamentally prioritizes personal
interests over those of the company; the duty of care
focuses on the reasonable level of attention during
decision-making processes, such as failing to verify
the authenticity of capital contributions, emphasizing
the assessment of the prudence of such duties. The
two obligations differ fundamentally in terms of the
nature of the conduct, with intentional conduct in-
volving active harm and negligent conduct involving
passive negligence. The scope of liability also differs
substantially, with intentional conduct potentially re-
sulting in full recovery of gains and negligent conduct
potentially resulting in proportionate compensation
based on the degree of negligence. However, current
judicial practice blurs the basis for liability by apply-
ing both standards, not only allowing such malicious
conduct to be subject to only the lighter liability un-
der the duty of diligence but also causing the focus
of evidence presentation to be scattered when the
company files a lawsuit. It is imperative to interpret
Article 180 of the Company® Law through judicial
interpretations to narrow its scope, requiring courts
to prioritize reviewing whether the behavior involves
conflicts of interest and improper gain — core aspects
of the fiduciary duty — to end the current misaligned
judicial logic of dual characterization of a single act.

2.2. Unclear definition of related party
transactions and self-dealing

The regulatory challenges surrounding the fi-
duciary duties of directors, supervisors, and senior
management under the new Company Law are most
notably manifested in the confusion between the con-
cepts of related-party transactions and self-dealing, as
well as the lack of focus in review standards. Taking
the “Jiangyin New Company Case”” as an example,
Zhong Company, as the controlling shareholder of An
Company, engaged in three typical behaviors: first,
it manipulated An Company to transfer 30 million
yuan of registered capital to its related party, Qidong
Zhong Company, and illegally occupied over 100
million yuan of funds for an extended period; sec-

Judgment of the Intermediate People’s Court of Liaocheng City, Shandong Province (2024) Lu 15 Min Zhong 3192.
Article 180 of the Company Law of the People’'s Republic of China (2023 revised edition): Directors, supervisors, and

senior management personnel owe a duty of loyalty to the company and shall take measures to avoid conflicts between
their own interests and those of the company. They shall not use their authority to obtain improper benefits.
7 Intermediate People’s Court of Wuxi City, Jiangsu Province (2024) Su 02 Min Zhong 5370.
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ond, it transferred 18 million yuan of net assets of
An Company for a consideration of 1.8 million yuan,
retaining only the construction qualifications; Third,
it arbitrarily adjusted the 43.15 million yuan debt
owed by Qidong Zhong Company to An Company into
its own accounts receivable. These actions essentially
constitute self-dealing by the controlling shareholder
exploiting its controlling position, yet due to the lack
of clear legislative distinction between related-party
transactions and self-dealing, they were broadly cat-
egorized as ordinary related-party transactions. The
court’s reasoning clearly exposes the flaws of the am-
biguous definition: on the one hand, it replaced the
“fairness of the transaction review” with a “financial
independence review,” concluding that there was no
commingling of assets solely because the financial
transactions were recorded and the audit report did
not flag any abnormalities (as stated in the “Account-
ing Expertise Special Report”); On the other hand,
the court avoided making a judicial judgment on the
substantive fairness of the transaction. For example,
in the case of an obviously unfair transaction where
1.8 million yuan was used to transfer 18 million yuan
worth of assets, the court merely accepted the share-
holder’s defense that “the company’s losses were con-
sistent with commercial logic” and failed to review
the fairness of the pricing based on the fiduciary duty.
This judicial approach of “procedural compliance ex-
empts liability” effectively dissolves self-dealing — the
most strictly regulated breach of fiduciary duty — into
the formal review of general related-party transac-
tions, indirectly encouraging “compliance arbitrage
through financial record-keeping to conceal interest
transfers”. At its core, while Article 182 of the new
law requires related-party transactions to meet both
“procedural compliance and substantive fairness,” it
does not classify self-dealing by directors, supervisors,
and senior management as an independent category
with stricter review standards 8. This has allowed
core breaches of fiduciary duty, such as the misap-
propriation of company assets and improper transfer
of benefits, to evade liability under the fiduciary duty.

2.3. The legal system governing fiduciary duties
is in urgent need of improvement

Although the new Company Law has made pro-
gress in refining the duty of loyalty, the lack of cross
departmental legal coordination and supporting rules
has made it difficult to form institutional synergy. At
the legislative level, although Articles 180—184 of
the Company Law expand substantive obligations,
they have not established a corresponding rela-
tionship with the administrative liability provisions
of the Securities Law, nor have they activated the
long-standing dormant Article 169 of the Criminal
Law for breach of trust. At the level of rule config-

8

on September 30, 2018).

uration, the lack of supporting rules for the exemp-
tion procedure of the “relative prohibition obligation”
added by the new law has led to the suspension of key
operational mechanisms such as shareholder meeting
voting avoidance rules and interest disclosure stand-
ards; However, the “Code of Corporate Governance
for Listed Companies”® relied upon by regulatory
agencies is unable to fill the above-mentioned loop-
holes due to its low level of effectiveness. What is
even more severe is the lack of implementation mech-
anism: the rules for reversing the burden of proof in
civil cases have not been established for a long time,
administrative regulatory departments lack the power
to conduct compulsory investigations in cases of non
fiduciary duty, and the rigid measurement standards
for “significant losses” in criminal proceedings ig-
nore intangible damages such as company reputation,
resulting in legal loopholes becoming channels for
avoiding responsibility.

3. The Improvement Path of Loyalty
Obligations of Directors, Supervisors
and Senior Officials under

the New Company Law

3.1. Clarify the boundaries between fiduciary
duty and duty of care

Under the revised framework of the new Compa-
ny Law, it is imperative to clarify the boundaries be-
tween the fiduciary duty of directors, supervisors, and
senior management and their duty of care in order
to establish a scientific mechanism for determining
liability. Trace the typological disputes over direc-
tors’ duties, and you'll find that academic circles in
various countries have proposed the “monistic theo-
ry,” which asserts that fiduciary duties only include
fiduciary duties; the “dualistic theory,” which asserts
that fiduciary duties encompass both fiduciary du-
ties and duties of care; and the “trinitarian theory,”
which asserts that the duty of good faith should be
classified separately from duties of care and fiduciary
duties. China’s current law adopts a dual structure,
incorporating both the duty of loyalty and the duty of
diligence into the scope of fiduciary duties. However,
the two differ fundamentally in terms of their core
values, behavioral requirements, and liability logic,
and their blurred boundaries in practice often lead
to confusion in application. The core of the duty of
loyalty lies in regulating conflicts of interest among
directors, supervisors, and senior management. Its es-
sence is a rigid constraint on professional ethics — re-
quiring directors to prioritize the company’s interests
as the highest standard of conduct, prohibiting the
use of authority to seek personal gain, or engaging
in acts such as self-dealing or appropriating company

Listed Company Governance Guidelines (Revised in 2018, CSRC Announcement [2018] No. 29, issued and implemented
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opportunities that harm the company’s interests. This
duty focuses on the purity of behavioral motives and
the company-centric nature of outcomes, incorpo-
rating dual review standards of procedural fairness
and outcome fairness. Violations typically involve
direct intent and reflect a fundamental betrayal of
fiduciary duties. The duty of care emphasizes require-
ments for the competence and diligence of directors,
supervisors, and senior management, focusing on
whether they exercise reasonable care, conduct pru-
dent investigations, and make professional judgments
during decision-making processes. Its evaluation cri-
teria are process-oriented, allowing for reasonable
variations in managerial capabilities and adopting a
relatively lenient attitude toward decision outcomes;
Violations of this duty often stem from negligence or
lack of capability, with significantly lower subjective
malice than breach of fiduciary duty. The distinc-
tion between the two is deeply reflected in the legal
expectations for directors: operational capabilities
may vary in strength, but professional ethics must be
flawless — a breach of the fiduciary duty constitutes
an erosion of the company’s trust foundation and
inevitably leads to harm to interests; the assessment
of the duty of care must be combined with the busi-
ness judgment rule, considering the information basis
and rationality of the decision-making process. The
inherent tension in the current dual framework lies in
the fact that certain behaviors, such as “deliberately
inducing the company to violate the law,” should be
classified under the fiduciary duty category according
to Professor Eisenberg’s good faith theory,’ yet there
is controversy over their classification under current
law. If the boundaries are unclear, it may lead to judi-
cial practice improperly exempting malicious behav-
ior under the lenient standards of the duty of care, or
overly harshly penalizing operational mistakes under
the strict liability of the duty of loyalty. Therefore,
the path to improving the new Company Law must
establish clear criteria for distinguishing between the
two at the legislative level: using whether there is a
conflict of interest or improper gain as the red line
for identifying the duty of loyalty, and using whether
reasonable care and prudent decision-making have
been exercised as the benchmark for measuring the
duty of care. Only by doing so can a tiered liability
system be established to prevent the misuse of the
duty of care to reduce liability or the overreach of the
duty of loyalty to capture operational risks, ultimately
achieving a precise balance between punishing mali-
cious conduct and protecting innovation.
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3.2. Clarify the relationship between related
party transactions and self-dealing transactions
The prerequisite for coordinating related-party
transactions and self-dealing transactions is to clarify
the relationship between related-party transactions
and self-dealing transactions, and then to ensure con-
sistency between the relevant provisions. The primary
improvement measure is to further refine the criteria
for determining “related parties” and “interests” at the
legislative or judicial interpretation level. While cur-
rent regulations do address this issue, the complexity
of practical scenarios far exceeds the scope of the pro-
visions. A more inclusive and dynamic identification
framework should be established, taking into account
the substance of the transaction, influence pathways,
and potential risks of improper benefit transfers. This
framework should explicitly include “de facto related
parties” who may exert improper influence through
channels such as relatives, proxy holdings, concerted
action, or other covert means, while avoiding overly
broad application that could hinder normal business
activities. Second, a differentiated review standard and
procedural requirements centered on the “degree of
conflict of interest” should be established. Self-deal-
ing transactions, due to their direct nature and high
degree of conflict of interest, should in principle be
subject to the strictest “absolute prohibition plus spe-
cial exemption” model, and may only be conducted
under stringent conditions such as full disclosure of
information, strict approval by a decision-making body
not involved in the transaction, and the transaction
being clearly fair to the company. For non-typical relat-
ed-party transactions, under the premise of enhanced
information disclosure transparency and independ-
ent review, more flexible “fairness review” pathways
can be explored, allowing such transactions to pro-
ceed under the conditions of procedural fairness and
substantive fairness. Finally, mechanisms for liability
determination and enforcement must be improved.
Differentiated legal liabilities corresponding to viola-
tions of different types of transaction rules should be
clearly defined, including liability principles, scope of
compensation, and allocation of the burden of proof,
to ensure the rules have deterrent and enforceable ef-
fects. Additionally, the limited applicability of the busi-
ness judgment rule after compliance procedures are
fulfilled should be considered to balance the strictness
of fiduciary duties with the legitimate risks of busi-
ness decisions. Through the systematic integration of
these measures, the boundaries between related-party
transactions and self-dealing can be effectively de-
lineated, enabling directors, supervisors, and senior
management to balance their fiduciary duties in pre-
venting conflicts of interest and promoting legitimate
corporate operations, thereby providing a solid rule-
based foundation for the effective implementation of
relevant provisions in the new Company Law.

? Melvin A. Eisenberg. The Duty of Good Faith in Corporate Law // 31 Delaware Journal of Corporate Law 1-75 (2005).
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3.3. Interdepartmental legal cooperation
to build a legal system of fiduciary duty

To break through the fragmented legal frame-
work surrounding fiduciary duties and achieve a
systemic transformation, it is necessary to use the
new Company Law as the institutional foundation,
while simultaneously advancing cross-departmental
legal integration, multi-level rule construction, and
reforms to the coordination mechanisms between
public and private law. At the legislative integration
level, Article 182 of the new Company Law estab-
lishes substantive review standards for related-party
transactions, while Article 184" prohibits directors,
supervisors, and senior management from seeking
commercial opportunities, providing core anchor
points for the coordination of departmental laws.
Through amendments to the Company Law, guid-
ing provisions should be added to clarify that the
“disclosure penalty provisions” under Article 197 of
the Securities Law must be aligned with the relat-
ed-party transaction procedures under Article 182
and the duty of non-competition under Article 184
of the new Company Law. Additionally, the crimi-
nal regulation of malicious violations of fiduciary
duties under Article 169 of the Criminal Law should
be activated to form a closed-loop chain of “civil lia-
bility — administrative sanctions-criminal liability”
closed-loop chain. At the rule-making level, relying
on the authorization of Article 179 of the new Com-
pany Law for the State Council to formulate specific
regulations for the supervision of listed companies,
promote the issuance of the “Regulations on the Su-
pervision and Administration of Listed Companies,"
“and elevate core provisions such as related-party

10

transaction reviews and independent director super-
vision from the “Listed Company Governance Guide-
lines” to administrative regulations with mandatory
penalties; simultaneously authorize the China Secu-
rities Regulatory Commission (CSRC) to formulate
the “Operational Guidelines for Non-Disclosure-Re-
lated Fiduciary Duties,"®” detailing the criteria for
determining “seeking business opportunities for
the company” under Article 184 of the new law, the
triggering conditions for the “shareholders’ meet-
ing voting recusal rules,” and the technical stand-
ards for “disclosure of related party relationships,”
thereby filling the operational vacuum under the
principle-based provisions of the new law. At the
implementation level, Article 191" of the new law
strengthens the liability of directors, supervisors,
and senior management for compensation, requir-
ing the establishment of a coordinated public and
private law evidence and procedure linkage mech-
anism: introducing the “preponderance of evidence
principle” in civil litigation to reduce the burden of
proof on companies for covert transfer of benefits,
and clarifying that evidence obtained by the China
Securities Regulatory Commission (CSRC) through
special investigations conducted under Article 252"
of the new law can be directly used in civil claims;
Establish an “administrative enforcement prior deter-
mination” system, whereby administrative penalties
for violations of Articles 182 and 184 of the new law
have presumptive effect in civil litigation, and crim-
inal proceedings may directly adopt key data chains
such as fund flows verified through administrative
enforcement. Thus, by taking the substantive rules
of the new Company Law as the foundation, admin-

Article 184 of the Company Law of the People’s Republic of China (revised in 2023): Directors, supervisors, and senior
management personnel shall not engage in self-employment or operate businesses similar to those of the companies
they work for on behalf of others without reporting to the board of directors or shareholders” meeting and obtaining
approval from the board of directors or shareholders” meeting in accordance with the provisions of the company’s
articles of association.

The Regulations on the Supervision and Administration of Listed Companies (hereinafter referred to as the “Regulations”)
are currently still in the preparatory stage of the “State Council Legislation Plan” and have not yet been formally
promulgated and implemented. However, the legislative framework, core content, and spirit of the Regulations have
been disclosed on multiple occasions through public consultations, legislative explanations, and supporting rules.
The “Guidelines on Fiduciary Duties Not Subject to Disclosure” (commonly referred to as the ‘Guidelines’) are not an
independent administrative regulation, but rather a collective term for the operational consensus and compliance
requirements formed by regulatory authorities, self-regulatory organizations, and judicial practice regarding “fiduciary
duties that do not require external disclosure but must still be fulfilled.” Its core lies in translating the “negative
prohibitions” regarding fiduciary duties stipulated in Article 180, Article 184 of the Company Law, and the Listed
Company Governance Guidelines into actionable internal control processes and accountability standards.

Article 191 of the new Company Law (revised in 2023): If directors or senior management cause damage to others in
the performance of their duties, the company shall bear liability for compensation; if directors or senior management
act with intent or gross negligence, they shall also bear liability for compensation.

New Company Law Article 252 (2023 Revision): If the promoters or shareholders of a company make false contributions,
fail to deliver, or fail to deliver on time the monetary or non-monetary assets contributed as capital, the company
registration authority shall order them to rectify the violation and may impose a fine of between RMB 50,000 and RMB
200,000; in serious cases, a fine of between 5% and 15% of the amount of the false contribution or the unpaid capital
shall be imposed; and the directly responsible managers and other directly responsible personnel shall be fined
between RMB 10,000 and RMB 100,000.
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istrative regulations as the reinforcing vehicle, and
the coordination of public and private procedures
as the implementation engine, we can thoroughly
bridge the gaps between departmental laws and the
hierarchical disconnect in rules, and build a legal
ecosystem of fiduciary duty that spans “transaction
review-liability pursuit-system prevention.”

4. Conclusion

The new Company Law’s institutional restructuring
of the fiduciary duties of directors, supervisors, and
senior management marks a paradigm shift in China’s
corporate governance from formal compliance to
substantive fairness. This article addresses key issues
in judicial practice, such as the confusion between
the duty of care and the duty of loyalty, and the
unclear definition of related-party transactions and
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self-dealing. By analyzing specific cases, it proposes
a layered framework for identifying obligations
based on “conflicts of interest” and establishes a
tiered review rule of “prohibition-exemption” to
precisely target covert infringements. Ultimately,
through three pathways — interdepartmental legal
responsibility coordination (activating the crime
of breach of trust), multi-level rule reinforcement
(administrative regulations empowering penalties),
and public-private law evidence coordination (the
principle of preponderance of evidence) — this paper
promotes the transition of the duty of loyalty from
textual norms to governance practice. Only by taking
corporate law substantive rules as the foundation and
procedural coordination as the link can we put an
end to the chaos of “compliance arbitrage,” achieve
a balance between preventing moral hazards and
respecting commercial autonomy, and establish a
legal barrier for protecting corporate assets.
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AHHOMAauusa. B cmamse npoaHanu3uposaH psid Hopm aakoHodamenvcmaa Kumaitickoii Hapodwotl
Pecnybauku, komopble onpedensiton 803MONCHOCMU Ny OUUHO-NPAB08bLX 06pA308aHUIL OCylLe-
cmeums npasosyto 3auumy ceoell penymauyuu om dugdamayuu (om pacnpocmparHeHust He COOM-
gemcmayouux deticmeumenbHocmu nopouawjux ceedenuil). O6sveKkmom uUccie008aHUSL CMANU:
a8neHUs 0bujecmeeHHbLx omHoweHull 8 Kumae ¢ npumepamu ux 3aK0HO0AmMebHO20 pe2yaupo8aHus 8
cayuasx duggamayuu; nopsi0ok paspeuteHus cumyayuii, c8sI3aHHbLX ¢ pACNPOCMpaHeHuem cgdedeHutl,
npedcmasasiiouiux coboti cnopHoe dud@amaylioHHoe U3oNceHUe GAaKmos Wil MHeHULL, He2amueHo
BAUSAIOULX HA PeNYyMAayUio nyoaUUHO-NPasosblx 06pa3osaniii; npoyeccyanbHble 80NPOChL, KOMOpble
pewarom nocmpadasutue om ougdamayuu nybauUHO-NPA8oO8ble 06PA308aHLSL; NPOUEdyPbL UHU-
YuuposaHus opuduueckoll 3aujumal YKa3aHHbIMU JULAMU CBOUX HAPYULEHHBIX HEMAMePUATbHBIX
6aiaz2 u npas om ougdamayuu.

Henaemcs 861800 0 mom, umo, Ucxo0sl U3 UMer,e20cs no 3akoHooamenvscmay Kumas pagencmaa
npas no cpasHexuio ¢ Opyaumu cybsekmamu npasa, nybauuHo-npagossie obpasosanus Kumas,
Haps0y ¢ Opyeumu nocmpadasiumil cybsexmami npasa, UMerm pasHsle 803MONCHOCTU NO UCNOJIb-
308aHUI0 NpedycMOMpeHHbLX 3akoHodamenscmeom KHP cnocoboe 3awumet cgoell penymayuu om
Juddamayuu, daxce 8 ycaos8usx npogosanaulenHozo 8 Koncmumyyuu KHP npasa Ha c8o600Hoe
8blpadiceHle MHeHULL.

Knmouessie cnosa: duddamayus, Kumaii, zocydapcmeo, nybauuHo-npasossle 06pazo8anus, 3auuma
JUUHBLX HeUMYULeCMBEHHbLX NPAs, HeMamepudaibHble b1dza, penymayus

Abstract. The article analyzes a number of legal norms of the People’s Republic of China that determine
the ability of public legal entities to protect their reputation from defamation (the dissemination of
false and defamatory information). The object of the study was the phenomenon of social relations in
China, with examples of their legislative regulation in cases of defamation; the procedure for resolving
situations related to the dissemination of information that constitutes a controversial defamatory
presentation of facts or opinions that negatively affect the reputation of public legal entities; the pro-
cedural issues that public legal entities affected by defamation face; and the procedures for initiating
legal protection of their violated intangible benefits and rights from defamation.

It is concluded that, based on the equality of rights under Chinese law compared to other legal enti-
ties, public legal entities in China, along with other affected legal entities, have equal opportunities
to use the methods of protecting their reputation from defamation provided for by the legislation of
the People’s Republic of China, even in the context of the right to freedom of expression enshrined
in the Constitution of the People’s Republic of China.

Keywords: defamation, China, state, public legal entities, protection of personal non-property rights,
intangible benefits, reputation
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KaXXIbIM TOZIoM 4McJIo ynoMuHauuii B CMU u B

MurepHete o Kuratickoii HapogHoii Pecrry6iiike
KaK O CTpaHe C BBLICOKUMM TeMIIaMH pOCTa S3KOHOMMU-
YyecKUX Iokasareseii u BBII, co cBoeil yHuKamIbHOMN
KYJIBTYPOH, KoTopas GOpMHUPOBaIach B TEUEHUE ThI-
csryeneTu, ¢ 3GGEKTUBHON MEAUITUHOM, OTINYAL0-
I1eticss OpUrHHATBHOCTBIO B CPAaBHEHUH C 001Iepy-
HATBIMY €BpONEeMCKVMHU IIpe/CTaBIeHUAMU O jede-
HUMY YesI0BeKa, ¢ 60EBBIMU UCKYCCTBAMU, KOTOPHIE
NIpeZCTaBIAI0T COO0M TECHYIO CBSI3b TEXHUYECKUX
TIPHEMOB C JyXOBHBIMU IIPaKTUKaMU, HEYKJIOHHO
yBenuuuBaerca. Kuratickasa Hapozatas Pecry6ivka
cTaja BOCIpUHUMAThCA KaK Iepe/joBast, TeXHOIOIU-
YeCKU pa3BUTasA CTpaHa OOIBIINX BO3MOXKHOCTEM,
YTO CBUZETEIbCTBYET O PaCTyIeil posu 3Toii cTpa-
HBI B MHMPe U O pOCTe MOJIOKUTEeNbHOU pelryTanuy U
aBTopuTeTa Kuratickoro rocyzapctsa. B aToli cBA3y,
6e3yCJIOBHO, MHOTHE aCIIEKTHI OOIEeCTBEHHOM JKU3HU
KuTas npezcTaBisioT OOJIBIION MHTEPEC )1 Hayd-
HOT'O MCCJIeZIOBaHUA.

Kuralickoe nmpaBo Taxxe ABIAETCA IpeJMeTOM
TIOBBIIIIEHHOI'0 BHUMAaHUA YYeHbIX-IpaBoBeAO0B. 1o
MHeHuto I1. B. TpoluHckoro, «1u3ydeHue KUTaliCKoro
IpaBa, IIPaBOBOM CHUCTEMBI, JelicTBymomel B Kutae,
TIpaBOCO3HAHUA OTAEIBHO B3ATHIX I'PaKJaH CTPaHbI
ABJISIETCS HEOOXOAMMBIM YCJIOBUEM JIJISI TOTO, YTOOBI
XOpOIIIOo U3y4uTh KuTail ¥ CTPOUTE BHITOJHBIE JI
Poccuu oTHOIIEHUA € 3TOM CTpaHOMH, YIUTHIBAIOIINE
HAaIllU HalJMOHAIbHBIE UHTEPeCh» . OHOM U3 0co-
GeHHOCTEN KUTAICKOTO IIpaBa SABJISETCS TO, YTO OHO
TIpe/CTaBIsAeT COO0H CUMOM03 MHOTOBEKOBBIX TPa-
[N B 00IeCTBE, KOTOPBIM HE3BIO/IIEMO CIIelyeT
KUTaNCKUI HapoZ, ¥ HOBbIX COBPEMEHHBIX TeH/IeH-
L1, KOTOPBIE ObLTH NCTOPUYECKU BEIPAOOTAHbI 3apPy-
6eXHBIMU IIPAaBOBBIMU cHCTeMaMu. biarozaps nepe-
YHC/IEHHBIM GaKTOpaM UCTOPUIECKOTO U KYJIETYPHOT'O
XapakTepa KuTaickas cruerduka IposaBIsgeTcs BO
MHOrUX cdepax, B TOM YuciIe B IpaBe’. HecMoTps Ha
TO YTO B IocjieHUe robl B Kurtatickoit HapogHoit
Peciry6iiike HaMeTIICA TIPOLIECC YCHJIEHNS POJIU IIPaB
JesIoBeKa B 00IIECTBe U paclIpeHus cpephl UX JeNCT-
BUsA, BBI3BAHHBIN ITPOLIeCCaMU [I00ATU3aIH, U3Me-
HeHMA CTPYKTYPbl MUPOBOTO X03AMCTBa, KyJIbTyphI U
ob11ecTBa, JIOOBIE VICKYCCUU O TOM, KAKUM JJOJDKHO
OBITb COBpEMEHHOE roCyAapcTBO U npaBo B KHP, He-
MBICJIUMBI B OTPBIBE OT IIP06JIeEM B3aNMOZEHCTBUA C
IIpaBOBOY TpaZulel peBHero KUTalckoro rnpasa.

B coBpemeHHOM MHpe, B TOM 4ucie U B Kuratickoit
HapogHoti Peciry6iike, IPOUCXOAUT CTPEMUTENBHOE

[paBoBas 3awwuta o1 AuddamaLny penyrauum nybauuHo-npaBoBbIx
06pa3oBanmii B Kuraickoi HapopHoit Pecnybnuke

pasBUTHE, 110 CyTH — TpaHchopMalys nHopMany-
0HHO cdeprl. Bosnbmasn yacTe nHGOpMAIUU epe-
ZlaeTcs ¢ UCII0Ib30BaHeM HHGOPMAaIlOHHO-Tele-
KOMMYHUKAaIIMOHHOU ceTu MIHTepHeT, ormtaitH-CMU,
COIMAJIBHBIX IIAaTPOPM, B CBA3U C YeM 3HAUUTEIBHO
BO3pOCJIa CKOPOCTH IlepeaBaeMoii HHGOpMaIUU.
Y mosib3oBaTeseil He BO3HUKAET TaK)Xe MPobieM U
¢ mosry4eHueM 1000 nHOpMaIu, KOTopas Ipu
pacipocTpaHeHUU MOXeT CTaThb U3BECTHOM Npak-
TUYECKH JTFOOOMY YeTOBEKY. DTH U3MEHEHUS OKa3bl-
BAIOT Ha OOIeCTBO IOJIOXKUTENbHOE BIUsIHNE, HO U
CO37al0T HOBBIE YTPO3Hl, B YaCTHOCTH, CBA3aHHEBIE C
pacmpocTpaHeHHeM He COOTBETCTBYIOIINX JeHCTBU-
TEJIbHOCTH ITOPOoYaIuX cBeieHuH (auddamariueii).

Vicrionp3oBaHMe COBpEeMEHHBIX CPeJICTB Macco-
BOM KOMMYHHKAIIUY MTO3BOJISIET JIerde U OpICcTpee,
yeM, HallpuMep, dyepe3 nedatHele CMU, nepesaBaTh
mo6yto nHopManwio. [Ipu aToM nepezada AOCTO-
BepHOU NHGOPMaLNY IIpeACTaBIAeTCs O9eHb I10Ie3-
HOM /7151 CBOEBPeMEeHHOT'0 MHGOPMHUPOBAHNSA WIEHOB
obiectBa. Ho pu 3TOM CTaHOBUTCS CYIECTBEHHOM
npobsiemotii fuddamarya, ocobeHHO B HacTosALIee
BpeM#, a OZHUM U3 ee IIOC/IeACTBUH ABIAeTCs yiepo
OT He COOTBETCTBYIOIIEro JeCTBUTEIbHOCTH II0PO-
Jalero coZiepKaHusA paclpocTpaHeHHOM nHpopMa-
MY HeMaTepHUaIbHBIM 6J1araM U JIMYHBIM HEUMY-
IeCTBEHHBIM IIpaBaM JIUI], B OTHOLIEHNH KOTOPBIX
Takasg nHdopMalus O6blIa pacnpocTpaHeHa. s
pelIeHus 3TOH MPO6JIEMBI IOKHA OCYIIeCTBIAThCS
HeoOXoZiMMasi PaBOBas 3all[UTa IPaB U UHTEPECOB
MIOCTPa/IaBIIVX JIUI] BO M30eXXaHue HACTYIUIEHHUS YKa-
3aHHBIX HeraTUBHBIX I10CTIEe/CTBUH.

VicTopruiecku B 0OLIIECTBEHHOM ITPaBOCO3HAHUH
CJIOKUJIOCH IIpeZiCTaBIeHNe O TOM, UTO IIOCTpaZaB-
UMY OT AuddamMariivi IMIaMU MOTYT ObITh GU3HUe-
CKUe 1 KOMMepUeckue IopuArdecKye Julia. Y:xe uMme-
I0TCS YCTOABIIKECS IIpaBUJIa 3alUTH UX oT gudda-
Malluy, HaKOIUIeH Ollpe/ie/IeHHBIN OIBIT IpUMeHeHUA
COOTBETCTBYIOIMX IIpaBui. OfHAKO B COBPeMeHHBIX
ycnoBuAX Auddamarnyivi MOTyT ObITh IIOJBEPKEHBI U
TakKye CyOBEKTHI IPaBa, KakK IMyOJIUYHO-IIPaBOBBIE
o0pa3oBaHMs, KOTZIAa B OTHOIIEHUH UX JeATETbHO-
CTH paclpocTpaHsAeTcd He[oCTOBepHas nopoyanias
nHOpManus.

[ToHATHE «ITyOIUYHO-TIPAaBOBOE 0Opa3oBaHUe»
MIPUHATO CYUTATh 0000IAIOIINM, B HEM, TIO CYTH,
KOHCOJIMZINPOBAHBI TAKWE CyO'bEKTHI, KaK ToCcyap-
CTBO, CyObeKTEl, CB3aHHbBIE C HUM, MYHUIUIIATb-
Hble 06pa30BaHusA’. YUacTHe JaHHbIX CyObEKTOB B

TpowmHckuii [1. B. MNpaBoBas cuctema Kutaickon HapogHoit Pecnybnuku: ctaHoBneHne, pa3BuTne 1 xapakTepHble
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Mpasoseperue. 2019. T. 63. N2 2. C. 327—339. URL: https://doi.org/10.21638/spbu25.2019.208 ; KopmaHosckuii M. B.
XapakTepHble ocobeHHOCTU coBpeMeHHO npaBoBol cucTeMbl Kutanckon HapogHow Pecnybnvkm v npuumHbl nx Bo3-
HuKkHoBeHwus // E-Scio. 2021. N2 11. C. 669—684. URL: https://e-scio.ru/wp-content/uploads/2021/11/kopmaHoBckuii-
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PAXOAHCKOE W NPEANPUHUMATEIbCKOE NPABO

JaCcTHOIIPABOBBIX OTHOIIEHUAX ABAETCA He MeHee
Ba)KHBIM, 9eM y4acTHe B 3TUX OTHOIIEeHUAX pr3smde-
CKUX U KOMMepYeCKHUX I0PUANIECKUX JIUII.

Kakwue-mu60 crenyianbHble IPAaBOBbIE CTAHAPTHI
3aIlUTHl PEIyTal[y YKa3aHHBIX CyOBEKTOB ITpaBa
oT zudpdamanuy MpaKTUIECKU OTCYTCTBYIOT, IIO-
CKOJIbKY IPUHATO CYUTAThH, YTO MyOIMYHO-IIPABOBBIE
06pasoBaHUA CYIIECTBYIOT TOJbKO s 9bGbeKTUB-
HOT'0 OTIpAaBJIEHUA MyOJIUYHOHN BIACTH, UX IIpa-
BOBOH cTaTyC OTJINYaeTcd OT IIpaBOBOTO cTaTyca
OCTaJIbHBIX CyOBEKTOB ITpaBa, 0COOEHHO B YaCTHO-
IIpaBOBBIX OTHOLIIEHUAX. BMecTe ¢ TeM CTOUT OTMe-
TUTh, YTO 3aKOHOZ,ATEeILCTBO MHOTHUX CTpaH MHUpa
paccMaTpuBaeT Iy 6IMYHO-IPaBOBbIe 00pa30BaHUA
B KaUeCTBe TaKUX XKe CyObeKTOB 0011leCTBEHHBIX
OTHOIIEHUH, KaK U JPyTUX UX YIACTHUKOB, OHU
JOJDKHBI 001aZIaTh TAKUMU YK€ BO3MOXKHOCTSIMU IS
peajn3anuy IpaBa Ha 3allUTy CBOel pelryTaluu oT
muddamanum.

[Ipeacrasiaercsa, YTo IpU oNpeieIleHUU BO3MOXK-
HOCTY OTHOCHUTb ITyOJIMTYHO-TIPaBOBBIE 00pa30BaHUsA
K y9aCTHUKaM I'pakAaHCKO-IIPaBOBBIX OTHOIIEHUH
HapsAzy ¢ GU3NIeCKUMU U KOMMep4YeCKUMU I0pUAY-
YeCcKMMHU JINIJaMU cleflyeT UCXOAUTD U3 TOU KOHKpEeT-
HO¥ cdeprl 0011IeCTBEHHBIX OTHOLIIEHHH, B KOTOPBIX
OHM HeIlOCPeICTBEHHO y4acTBYIOT. Tak, ecii B OTHO-
LIEHUH ITyOJINYHO-TIPABOBLIX 06pa30BaHUi OyAyT
pacrpoCcTpaHATbCA He COOTBETCTBYIOIIHE AeMCT-
BUTEJIbHOCTH ITOpOYalllNie CBeleH!s, YKa3aHHbIe
o6pa3oBaHusA, HECOMHEHHO, ZIOJDKHBI, KaK U pyrue
CyOBEKTHI IpaBa, UMETh IIPABOBYIO BO3MOXKHOCTh
MIPOM3BOAUTD 3AMIUTY OT AuddaManiiy CBOUX JIN4-
HBIX HEMYIIleCTBEeHHBIX IIpaB, B TOM 4lcCJie CBoel
MIOJIOXKUTETHbHOU penyTalyy, Bo n3bexaHue IosIB-
JIeHUA pa3JINdHOro poZa HEraTUBHBIX MTOCIECTBUM
oT auddamanuu B BUZE MOAPHIBA AOBEPUSA K IIy0-
JINYHO-TIPAaBOBBIM 06Pa30BaHUAM, K FOCYyapCTBY
Y, KaK CJIe/ICTBUe, B BU/Ie HECEHUS UMU KaKUX-TH00
UMYIIeCTBeHHBIX I10TepPh.

Vicxozsa u3 Bcero BhIIIeNIepedrCcIeHHOTO, IIpeJ-
CTaBgeTCA BeCbMa Ba)XHBIM HCCIefloBaHNe OIbITa
KuTaiickoit HapozaHoti Pecry6inKuy Mo MpaBoOBOMY
peryJivpoBaHHIO OTHOLIEHUU B cdepe 3alIuTH OT
mrddamaluu permyTay BceX BUOB CyObEeKTOB ITpa-
Ba, B TOM YHCJIE ITyOIMYHO-TIPAaBOBBIX 0OpPa30BaHUIM,
C 1]eJIbI0 IIOCTIeIYIOIIEero YCIeITHOIO UCIIONb30BaHUA
B POCCUICKOM 3aKOHOZATENbCTBE /11 HOPMaTUBHO-
IIPAaBOBOI'O PETYINPOBAHUA CXOLHBIX 00IIeCTBEHHbIX
OTHOIIIeHUH Ha Tepputopuu Poccuu.

Koucruryus KHP ot 04.12.1982* asistetcst Oc-
HOBHBIM 3aKoHOM KuTaiickoit Hapogtoii Peciy6iu-
KM, 3aKPEIUIAIOLINM OOLIVe ITOJI0XKeHNs, Kacalolye-
€A FTOCYZapCTBEHHOT'O YCTPOMCTBA CTPaHBbI, CTPYK-
TYpPBI ¥ KOMIIETEHIINY I'oCyJapCTBEHHO! BIACTH, a
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TaK’ke OCHOBHBIE IIPaBa U 005A3aHHOCTH IpaXAaH U
IOpUAUYECKUX JIUII.

Cratea 35 Konctutyuuu KHP npososmamaer
[IpaBo rpakZaH Ha cBOOO/Y CJI0Ba U IevaTH, a 1. 1
cT. 41 — npaBo Ha obpalleHye ¢ KpUTUKOU WY IpeJ-
JIOXKEHUSIMU B a/Ipec JIIOOBIX TOCYapCTBEHHBIX Opra-
HOB WIY rOCyZiapCTBEHHBIX CIyKallliX. BmecTe ¢ TeM
9TU TIpaBa He ABJIAITCA 6€3yCIOBHBIMU U HAXOJAT
orpaHuyeHue B TOM ke I1. 1 cT. 41 Koncturynuu KHP,
B COOTBETCTBUH C KOTOPHIM rpakAaHaM Kuraiickoi
HapogHoti Pecrry 6;1MKy ITpy peayiM3aliiil CBOMX IIpaB
3anperaercs GaabCUUIMPOBATh WJIH UCKAXKATh hak-
THI C esbio v damMariivl Wiv BbIABIKEHS JIOXKHOTO
o6BuHeHUsA. B cooTBeTCcTBUM €O CT. 51 KoHCTHTYIIMH
KHP rpakziaHe, OCyIeCTBIISAsA CBOM CBOOOZBI U IIPaBa,
He JIOJDKHBI HAHOCUTb yIIlepb MHTepecam rocyzap-
CTBa, 00IIeCcTBa U KOJUIEKTHBA WJIM 3aKOHHBIM [TPaBaM
1 cBO6OZIaM APYTHX IPAXKJaH. A B COOTBETCTBUU CO
cT. 54 Koncrurynuu KHP rpakziane He JOJDKHBI CO-
BepIIaTh ZIMCTBYSA, HAHOCAIINE Bpes 6€30IIacHOCTH,
JecTH U MHTepecaM PoguHEL, a 06513aHbI X OXPAHATb.

YkasauHbsle HopMbl KoHncTuTynuu KHP asnaroTcs
06IVIMY, PYKOBOZJSIIMMY HaYaIaMU JIJIs BCEX TPaK-
JlaH U JINI], HaXOAALUXCA Ha TeppuTopum Kuraii-
CKOTo rocyzapcTBa. Takum 06pa3oM, OTIIMIUTENTbHAS
ocobenHocts Koncruryrmu KHP cocTouT B TOM, YTO
B ee MOJIOKeHUAX 3aKpeIuigeTcs He TOJAbKO IIpaBo
Ha cBOOOZy cI0Ba, CBOOOZHOE BRIpa’KeHe MHEHUH
(4o sABIAETCA 06IEPACIIPOCTPAHEHHOU ITPAKTUKOM),
HO ¥ orpaHMYeHMe JaHHOI'o IIpaBa B BH/ie IPAMOT0O
3arnpera Ha ¢pambcuduKaImio, uckaxkeHmue GaKkToB C
1esibio Auddamariviv Wiv JI0KHOTO 06BUHEHUS (UTO
He TaK 9aCTO MOXXHO BCTPETUTh B KOHCTUTYLIUAX I'O-
cyzapcts). [Ipu aTom gaHHYI0 cdepy OTHOIIEHUH B
KHP perynupyoT He TOJIbKO IIpHUBeleHHbIe HOPMBI.
[TocnesHye HaXOAAT IPOJOKEHNE U Pa3BUTHE B OT-
pacieBbIX TOJ0KEeHUAX KUTaNHCKOro 3aKOHOAATeNb-
crBa. Hanmpumep, B 'paxkganckom kogexkce KHP ot
28.05.2020 npoBo3IIalaeTcs, 4To BCe Ipak/aH-
cKUe cyObeKTHl (PpUusnyecKre U, OpUINIecKre
JIvla, HeKOpIIOpaTUBHbIE OPraHU3aLUK) MOIb3YIOTCA
IpaBOM Ha pemnyTanuio 1 yects (cT. 110), 1 Hu ofHa
opraHusalyA WX YacTHOE JIMIIO He MOXeT IToCA-
raThb Ha pellyTalllOHHbIe IIpaBa APYTUX JIUI] IyTeM
ockopbrenus, auddamanyu (ct. 1024 1. 5, cT. 1031
1. 5). Taxxe psag HopM I'pakZaHCKOTO KoZeKca ro-
BOPHT O TOM, UTO JIMIIA, TOCATAIOIINE Ha YbI0-THO0
pelyTaIuio, HeCyT TpaXXJaHCKYI0 OTBETCTBEHHOCTh
(Hampumep, cT. 185 u 995).

YrosoBHbIM Kozieke KHP ot 14.03.1997° Takxe
yCTaHaBJIMBaeT OTBETCTBEHHOCTD 3a IPUYNHEHNE
BpeZia pelyTaluy, pesycMaTprBas 6osiee CypoBble
HakazaHwus 3a Auddamaruto. Tak, JTUIO, TyOIUIHO
OCKOpOJIsIIoIee APYTUX Jozeli win pabpukyouiee

3pecb 1 fanee no TeKCTy aBTOPOM aHanuaupoBanack pegakumsa KoHctutyumm Kntanckon HapogHon Pecnybnuku ot

04.12.1982 (URL: http://www.window2china.ru/upload/iblock/51e/Konstitutsiya-KNR.pdf (nata obpaiierus: 08.06.2025)).
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3nech 1 fanee no TeKCTy aBTOPOM aHanusupyetcs pepakuusa YronosHoro kogekca KHP ot 14.03.1997 (URL: http://www.
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dakTrl ¢ nesnbio Auddamanuy Apyrux UL, HAKa3bl-
BaeTcs JIMIIEHeM CBOOO/BI Ha CPOK /10 TPEX JIET, ape-
CTOM, OOIIeCTBEHHBIM Ha/I30POM WJIU JIUIIEHUEM
MOJUTUYECKUX IpaB (CT. 246).

CrnezyeT OTMETHUTbD, YTO, XOTS 3aKOHOZATETBCTBO
KHP gocraTrodHo 4acTo yromMuHaet o guddamanuu
KaK O IIpaBOHapyLIeHNH, OQUINATBHOIO OIIpeserie-
HUA YKa3aHHOT'O TEPMUHA OHO He CoZep:KUT. [1pu
aToM BepxoBHEIN HapozaHbIN cyg KHP coBMecTHO ¢
BepxoBHOI nnpokypaTypoii KHP BeITycTUIN pasb-
sicHeHms oT 06.09.2013 o ToOM, YTO MOXXHO CUHUTATh
«pabpukanueil GakToB ¢ 1eabio Auddamanuu B
OTHOIIEHUY APYTHUX JUIl»’: GpabpuKanuio GaKTos,
KOTOpas HAHOCUT BpeJ, pelyTalluy JPyTUX JIUL], C
pacupocTpaHeHneM UX B MHPOPMALMOHHEIX CeTAX,
OpraHu3aIusa pacIpocTpaHeHU WX YKa3aHHe pac-
IpOCTPaHATh chabpuKoBaHHbIE GpaKTEI B HUHPOP-
MAIMIOHHBIX CeTAX; [T0A/eIKa NCXOAHOro nHpopMa-
LMOHHOT'O COZEeP>KaHUA C yIaCTUEM JAPYTUX JIUI B
MHPOPMAILMOHHOM CETH C LIeTbI0 co34aHus GaKToB,
HaHOCAIINX BpeZ, pelyTalyu APYTIUX JIUL, ¥ Pacipo-
CTpaHeHHe WX B NHPOPMAIIMOHHON CeTH, OPraHu3a-
LIS paclpOCTpaHeHUs WIN yKa3aHUe paclpocTpa-
HATH UX B UHGOPMAIMOHHOM ceTH. To ecThb K IIpaBo-
HapyUIeHUAM OTHOCAT He TOIBbKO Auddamarnio, Ho
u ¢pabpuranuo ¢akToB ¢ nenbio fuddamanuu.

Tam ke TOBOPUTCS U O TOM, YTO JIF0O0¥, KTO CO-
3HATeJbHO pPaclpocTpaHAeT B UHGOPMAIIMOHHON
cetu chabprkoBaHHbIe GAKTHI, HAHOCAIINE yIIiepO
pelyTauuy JpyTyX JIUI, YTO IPe/CTaB/IAeTCA Helpy-
€MJIEMbIM, CYUTAETCS CyOBEKTOM YKa3aHHOTO IIPABO-
HapyUIeHUs.

V13 n3j105keHHOI'0 yCMaTpUBaeTCs, KakK oIpe/e-
et zuddamarnyio KUTalCKUN 3aKkoHoaTeNb. I1pu
COBepIIeHUU TaKOTr'o IPaBOHAPYLIeHNUA, KaK AUd-
dbamanyis, IpOUCXOUT MOCATATENBCTBO HA IIPABO
[IOTepIleBIIero Ha 61aroHaZieXKHyIo pelyTaluo, Ko-
Topoe B cooTBeTcTBUU ¢ KoHcTuTymueir KHP (cT. 38
u 54) u I'paxxganckumM kozgekcoM KHP ot 28.05.2020
(cT. 110, 990, 1024)” ABnAAETCA OAHUM U3 OCHOBHBIX
IIpaB, KOTOPHIM MOXXET 061aZlaTh CyOBEKT IIpaBa.
B cBOI0O OUYepep, caMa peryTanusi, KoTopas ABJs-
eTcst 06BEKTOM MOCATATENBCTBA NIPHU Aubdamaruy,
B COOTBETCTBUU C I'PAKJAHCKIM 3aKOHO/ATENbCTBOM
Kuras moHnMaeTcs Kak colfiaibHasA OIleHKa MOpaJlb-
HOr'0 00JIMKa, TaJlaHTa TPAXKAAHCKOTO CyOBEKTa,
noBepus K HeMy (a63. 2 ct. 1024 T'K KHP). [Tocnen-
cTBHE Ke JudpdamManny Kak rpakJaHCKO-IIPABOBOTO
HapylLIeHNs BUAUTCA B CHIDKEHNHU B pe3y/IbTaTe pac-
[IpocTpaHeHus opoyarieil HHPOpMaILUK COLUaIb-
HO OLIEHKY JIIIA B IVIa3aX IPYTHX WIEHOB OOLIeCTBA.

[Tpu ananu3e MoaoXeHUH KUTaNCKOIo 3aKOHO-
JlaTeIbCTBA MOXKHO CZleIaTh BBIBOJ, O TOM, YTO IIpa-
BOM Ha pellyTalyio 1 Ha 3aiuTy penyrauuy B Kutae

[paBoBas 3awwuta o1 AuddamaLny penyrauum nybauuHo-npaBoBbIx
06pa3oBanmii B Kuraickoi HapopHoit Pecnybnuke

obsazarT Bce 6€3 NCKII0YeHUs CyOBEKTHI 0011le-
CTBEHHBIX OTHOIIEHMU, B TOM YHCJIe Iy OIMYHO-TIpa-
BOBbIe 00pa30BaHUsA, K KOTOPHIM B COOTBETCTBHH C
nosnoxeHuaMu I'paxxganckoro kogekca KHP moxHO
OTHECTH IOCyZapCTBEHHBIE YUPEXKeHNA, JeCTBYIO-
e B popmMe HEKOMMepUYeCKUX IOPUIUIECKUX JIUI]
(cT. 87), 1 rocyzZapCcTBEHHBIE OPraHbl, AeUCTBYOLYE
B popme crieniraibHbIX (0COOBIX) FOPUANIECKUX JIUIL
(cT. 96). YKa3zaHHBIN BBIBO/, CJIeIyeT, B YaCTHOCTH,
13 HOpMHI a03. 1 cT. 1024 I'pakZaHCKOTO KOoZeKca
KHP, npoBo3ramaroiei IpaBo BceX IpaKAaHCKUX
CyO'BEKTOB Ha PEIyTALUIO U He JieJIalolleil B 9TOM
OTHOLIEeHNY HUKAKUX Pa3IuIui MeXAy TeMU WiIn
VHBIMU cyObekTamu. B apyrux Hopmax 'K roBopuTcs
0 paBEeHCTBe MPaB BCEX CYOHEKTOB OOIIECTBEHHBIX
oTHomeHult B Kurtae (cT. 2 1 4) 1 0 paBeHCTBe IIpa-
BOBOTO CTaTyca ITyOJIMYHO-TIPaBOBBIX 06pa3oBaHUi
Y OCTAJIbHBIX CyO'BEKTOB ITpaBa — IpakJaH ¥ KOPIIO-
PaTUBHBIX I0pUAUYECKUX JUll (CT. 4).

Kak yxe roBOpwIOCH BHIIIE, 33 IOCATATENBCTBO
Ha pelTyTalulo [ocpecTBOM Auddamariy Hapyv-
TeJI MOXKHO IIpUBJIeYb K OTBETCTBEHHOCTH, IIpej-
YCMOTPEHHOU KaK rpakZlaHCKUM, TaK U yrOJIOB-
HBIM 3aKkoHoZaTeabcTBOM KHP. CooTBeTCTBEHHO,
y yOJIMYHO-TIPaBOBBIX 06pa30BaHUH /IS 3AL[UTHI
[IpUHAZJIeXKAallero UM [ipaBa Ha pelyTaluio oT Aud-
dbamanmu ecTb BO3MOXXKHOCTH BOCIIOIB30BATHCA KaK
YT'OJIOBHO-TIPABOBEIM, TaK U I'PaXKAAHCKO-IIPABOBEIM
CII0cO60M 3aIIUTHI 3TOrO MpaBa. [Ipu 3TOM yTrooB-
Hasi OTBETCTBEHHOCTDb He UCKJII0YaeT OHOBPEMeEH-
HOTO [IPIMeHeHUs I'PaXAAHCKON OTBETCTBEHHOCTH.

YrosoBHOe 3aK0HOZATeNbCTBO KuTas, 1o cpaBHe-
HUIO C TPRKAAHCKUM 3aKOHOZATeNbCTBOM, IIpezycMa-
TPUBAET OTBETCTBEHHOCTB 3a OoJiee cepbe3HbIe Ipa-
BOHapylIeHU:. B yxe yIoOMAHYTOH CT. 246 YronoB-
Horo koziekca KHP nipeziycMoTpeHa OTBETCTBEHHOCTD
JUISL TN, HAMEPEHHO U ITyOJIMYHO OCKOPOJIAIOIIUX
Apyrux ui 1160 Gabpukyromux GaKThl C IETbI0
middamanyy Ipy OTArYaIIIUX 0OCTOATETBCTBAX.

ITpu 3TOM 1O OTATYAIOIIUMYU 00CTOATENTECTBAMY,
B COOTBETCTBUHU C pa3bAcHeHUAMH oT 06.09.2013
BepxoBHoro HapogHoro cyza KHP 1 BepxoBHO¥ 1po-
kypaTypsl KHP, moHMMaloTcA: coBeplieHune npaBo-
HapylleHUs B ceTu VIHTepHET, B paMKaX KOTOPOT'0
OCYIIIEeCTBJIITCS ITepexo/, [0 CChUIKe WM IPOCMOTP
muddamanmonHoro marepuasna 6oxee 5 000 pas
YWIN IlepechblIKa JpYTUM [I0Jb30BaTeIsIM yKa3aH-
Horo Marepuasa 6osee 500 pa3 (19 MaTepranoB
B uudpoBOi cdepe); THKKUE TTOCTEACTBUSA (TICUXU-
YecKoe PacCTpOMCTBO, WIEHOBPEAUTEIbCTBO, CaMO-
y6uiiCTBO); COBepIleHNE ITPABOHAPYILIEHS JIUIIOM, B
TedeHHe IOC/IeJHUX IBYX JIET YKe IIPUBIeKaBIINMCS
K OTBETCTBEHHOCTH 32 IAHHOE HapyIlleHe; IPOBOIIH-
pOBaHKe MacCOBBIX U 00IleCTBeHHBIX OeCIIOPsAKOB;

PazbsicHeHus BepxosHoro HapogHoro cyaa KHP v BepxosHoit HapogHoi npokypatypst ot 06.09.2013 // URL: https://

WWW.Spp.gov.cn/spp/zdgz/201309/t20130910_62417.shtml (gaTa obpauwierus: 08.06.2025).

3peck v fanee aBTOpoM aHanusupyertca penakuusa MpaxaaHckoro kogekca KHP ot 28.05.2020 (URL: https://www.gov.

cn/xinwen/2020-06/01/content_5516649.htm (naTta o6pawieHns: 08.06.2025)).
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PAXOAHCKOE W NPEANPUHUMATEIbCKOE NPABO

pa3KuUraHue STHUYECKUX WIN PETUTHUO3HBIX KOH-
bIMKTOB; TpUYMHEHME Bpea 00IecTBY; HaHece-
HUe yiiep6a peryTalii CTpaHbl; HebIaronpusaTHOE
MeXJyHapoJHOoe BOo3/eiicTBre; UHbIE JeMCTBUS.

IlepeuucieHHbIe AeHCTBUS AOKHBI OBITH COBEP-
IIeHbl HAMEPEHHO, T.€. C YMBICJIOM, YTO O3HAYaeT
COBepIIIeHYEe HapYIIUTENEM IeJIeHAlIPaBIeHHBIX
ZeficTBUY O CHIKEHUIO COLMATIbHOU OLIeHKU APY-
rOro JINIa B ob1IecTse.

AHasnm3 rpakJaHCKOT0 3aKOHOZaTenbcTBa Kuras
TTO3BOJIJT BBIZIEJTUTD B HEM CJIEYIOIIME BU/IbI 3aTIH-
THI OT b daMaly, COBEPIIEHHON B OTHOIIEHUH
My6IMYHO-TIPaBOBBIX 06pa3oBaHMii: MpeKpaleHue
JaTbHEHUIIeTO HapylieHus (B BU/e 3ampeTa Hapy-
ITHUTEJIO COBEPIIATH JeHCTBUS, aHAJIOTUYHEIE TIPO-
TUBOIIPABHBIM JIEUCTBUAM) ; YyCTPAHEHUE TIPETAT-
cTBUH (B cjlydae ecjii OHU BO3HUKJIU B lajibHeNIe
ZIeSITeIbHOCTH TIOTEPIIEBIIIETO TTOCJIE COBEPIIEHUSA
MIpaBOHAPYIIEHU) ; yCTPaHEHHUE OTTACHOCTH (EC/IH CY-
IIeCTBYET OMTaCHOCTh BO3HUKHOBEHUA He6IaTOnpHsIT-
HBIX TTOCJIEZICTBUM TIOCJ/IE COBEPIIIEHMS ITPpaBOHAPYIIIE-
HUSA); yeTpaHeHre HebIaronpruATHHIX TTOCTIE/ICTBUH,
BBI3BAaHHBIX COBEPIIIEHHBIM ITPaBOHAPYIIIEHUEM; BO3-
MellleHre YOBITKOB; U3BUHEHNE HapYIIUTEA; BOC-
cTaHoBJIeHue penyTranuu (cT. 179 1 995 I'K KHP).

V13 TlepevncIEHHBIX CIIOCOO0B 3aTUTH Py TaIvK
TMOTEPIIEBIIETO JIUIA BOCCTAHOBJIEHUE PETyTAlNH,
yCTpaHEHUe ONAaCHOCTH U U3BUHEHWE MOTYT OCyIIe-
CTBJIATHCS KaK MUCbMEHHO, TaK U YCTHO, a UX COZIEP-
JKaHUe ZIOMKHO OBITh TpeBapUTENHLHO PACCMOTPEHO
Y comIacoBaHo cyzioM. O6beM BOCCTAHOBJIEHUS PeITy-
TallUU U YCTPAHEHUs BO3/JIeMCTBYSA, KaK IPABUIO,
ZI0JDKEH OBITh COMTOCTaBUM C 00beMOM HETaTUBHOTO
BO37I€ICTBYSA, BHI3BAHHOTO ITPABOHAPYIIEHHUEM.

CoracHo I'K KHP notepmieBuieMy MOKeT OBITh
MIPUCYX/EHA leHeXXHAst KOMITEHC AU, eCTU Hapy-
IIIeHYe BJIeYeT 32 c000 KaKoH-T16o yiepb umyIie-
CTBY TIOCTpajiaBiero. Hapymwurenb Ipu 3TOM HECET
OTBETCTBEHHOCTH 3a 3TOT yiep6 (cT. 1182). Cpok
VICKOBOM ZJaBHOCTH 110 TAKUM T'PRXKAAHCKUM ZieIaM
cocTaBisieT 3 rojia, HAaUMHasA C AaThl, KOT/|a IOTEP-
TIEBINNM Y3HAJ WIH JA0/KeH ObUT Y3HATh O COBEPIIIEH-
HOM npaBoHapyieHu (ct. 188). Eciu notepneBmmit
TpebyeT NpeKkpalleHusa HapyIlleHnus, ycTpaHeHusA
TIPEIATCTBUM, YCTPaHEHUS OIMACHOCTHU, YCTPaHEHUS
HebIarONPUATHBIX TTOCIECTBUH, BOCCTaHOBIEHUA
penyTalyuy Wik U3BUHEHUH, TO Ha ITOTEPIEBIIETO
He pacIpOCTPaHSIIOTCA KaKre-TH00 CPOKU NCKOBOU
ZaBHocTH (cT. 995).

[Tpu paccCMOTPEHUM TPaKAAHCKOTO ZIesia B TIPe-
MeET /IOKa3bIBAHUA, KaK IIPABWJIO, BKJIIOYAIOTCS: GakT
COBEPIIIEHUS TPAaBOHAPYIIEHUs; paKT IPUIUHEHUS
yiiepba OT COBepPIIeHHOT0 TpaBoHapyieHusa (Ha-
TIpUMeD, CHIDKEHUE YPOBHS PENyTaI[UN); CYIIECTBO-
BaHUE IPUYUHHO-CJIE/ICTBEHHOM CBSI3U MEXAY Hapy-
MMeHNeM U TPUYNHEHHBIM yIillepboM; BUHOBHOCTD
HapPYIIUTEA.

B cBOIO Oouepesb, OTBETYUK B OOJBITUHCTBE J1E]T
OOBIYHO MOXKET BBIIBUTATh TaKKe BO3PAKEHUS MTPO-

TUB TpeOOBaHUM MCTIA: UCTEI] WU OTBETYUK He
SABIAIOTCA Ha/IeXKAIIUM CyObeKTOM CIIOPHOTO /IeNa;
co/iepKaHue CIIOPHOT0 MaTepuasa WiIN BhICKA3bI-
BaHUS ABJAETCA IPABAOUN U COOTBETCTBYET GaKTHU-
YeCKOU CUTyalluu, IIPU KOTOPOI OTBETYUK HE JOJI-
JKe€H HECTYU OTBETCTBEHHOCTD 3a IIPAaBOHAPYILIEHUE;
WCTIy B pe3yJibTaTe HapylleHUs He ObUT HAHEeCEH
yiep6; ucTel IpU3HaJl, YTO CIOPHOE YTBEPKAEHUE
B OTHOIIIEHUY HETO COOTBETCTBYET AeCTBUTEb-
HoCTH. [Ipy 3TOM B JIIO60M CIIy4ae OTBETYUK HeECeT
6peMs TOKa3bIBAHUA IO BO3OYKIEHHOMY JIey.

V13 mpoBeZIeHHOTO B HACTOAIIEHN CTaThe UCCe-
ZIOBAaHUS MOXKHO CZIeJIaTh BBIBO/, YTO TTOJIOXKEHUS
JeWCTBYIOLIEro 3aKoHoaTenbeTBa Kurast otinya-
IOTCS IOCTaTOYHO BHICOKVIM YPOBHEM PeTyIHPOBAHUS
006I1leCTBEHHBIX OTHOIIIEHUI B chepe 3aIUTH pelry-
Tanuu ot Anddamariuu 3auHTEPeCOBAHHbIX B TAKOH
3aluTe JINLI, ITyOIMYHO-TIPAaBOBLIX 00pa30BaHU U
obecrieunBarOT pa3yMHbBIN 6aiaHC COOTHOIIEHUSA
CBOOO/IBI BHIpAXKEHNS MHEHUI C ee HeOOXOJUMBIMH
OTpaHUYEHUSAMH.

Hopwmbl 3akoHOzZaTenbCcTBa KuTas 3akperisitoT
[IPABO HA PEITyTaINIoO M Ha 3alIUTY PEIyTaliy Kak Ha
OZIHO M3 OCHOBHBIX ITPaB, KOTOPbIM MOXKeT 00J1a/jaTh
CyObEKT IIPaBa, B TOM YHCJIE ITyOJIHMIHO-TIPAaBOBOE 00-
pa3oBaHue; B 3aKOHOAATETbCTBE JOCTATOYHO YaCTO
ynomuHaeTcs auddamariua kak IpaBoHapyIieHue,
Pa3bACHIAETCSA, YTO CJIeAlyeT MOHUMATh Mofi pabpuka-
uueit GpakToB ¢ 1ebio AuddamMaliy B OTHOIIEHUH
JPYTHX JIAILL.

Eciu 6yzieT coBepIeHO NOCATaTebCTBO Ha Pelry-
TaIWIO MyOJINYHO-TIPABOBEIX 00pa30BaHUM, TOCIIE-
HUe MOTYT BOCIIOJIb30BaThCA KaK I'PaXkIaHCKO-IIpa-
BOBBIMHU, TaK U YTOJOBHO-TIPABOBLIMU CITOCOHaMU
3aIIUTH CBOUX TIPAB. YTOJIOBHO-TIPABOBHIE CIIOCOOBI
3alUTHI PaBa, B OTVIMYME OT IPaXKAaHCKO-TIPaBO-
BBIX, MOTYT MPUMEHSTHCA B CJIyYae COBEPIIEHUS
MpaBOHAPYLIEHU IPU OTATYAIOIINX 0OCTOSITEND-
CTBAaXx U BJIEKYT AJI1 HAPYIIUTENS YTOJOBHYIO OTBET-
CTBEHHOCTD B BH/I€ apecTa, 00IeCTBEHHOTO Ha/l-
30pa, JINIIEeHU TIOJTUTUIECKUX TTPaB WK JUIIeHUs
cB06OZBL. I'PAXKAAHCKO-ITPABOBBIE CIIOCOOBI 3ALTUTHI
peycMaTpUBaloT 6osiee MATKUE BB OTBETCTBEH-
HOCTH TTPaBOHAPYIIUTEIS.

[IpeacraBisieTcs, YTO AEHUCTBYIOIIEE 3aKOHO-
JaTenbcTBO KuTas, perynupyrollee o0IecTBEHHBIE
OTHOIIEHUS B chepe MPAaBOBOU 3aLUTHI TUIHBIX
HEeUMYINEeCTBEHHBIX ITpaB, [OCTATOYHO HaZEKHO
obecrnedmnBaer 3amuTy oT guddamanuy TaKoro
HeMaTepHuaJIbHOro 6s1ara, Kak peryTanus, s BcexX
cyObeKTOB MpaBa, B TOM YUCJIE TyOIUIHO-TTPAaBOBBIX
obpa3zoBaHuii, a Takke KuUTas Kak rocyziapcTBa B
YCJIOBUSX COOTIONEHUS )KECTKUX rapaHTUl CBOOOBI
CJIOBa ¥ CBOOO/BI BEIPAYKEHUST MHEHUH. DTO OKa3bIBa-
€T MOJIOXKUTETbHOE BIIMSHUE Ha BCIO 00IIeCTBEHHYIO
JKU3HDb B CTpaHe, 00ecrieunBaeT BEICOKUI YPOBEHD
IIPaBOBOM 3aLIUTHI TAKOTO HEMaTepHaIbHOTO bJiara,
KaK pemnyTarus.
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AnHOmMauus. B cmamse npogodumcs cpasHumenbHO-npagoeoll aHaiu3 pasgumus cyoebHoil npak-
muxku no epaxcoanckum deaam 8 Poccuu u Kumae 8 konmekcme o6uiemMupossblx mpeHdos pazgumust
He MOJIbKO Npasa, Ho U 0bulecmea 8 yesioM Ha amane yug@poeoll mpaxchopmayuu u udeoao2u3ayul,
8 MOM HUCTe 2panc0aHckoeo cydonpoussodcmed. B cmamoe gvisigissiomes napaninenu mexncdy 08yms
npasossimu Modeasamu u deMoHcmpupyemcs, kak obe cmpanst adanmupyrom cydebHy0 NpAKmuKy
015 ycuneHus Oeticmeust «Msiekoll cubl» 8 Kauecmae UHCMPYMeHmMa eHympeHHell cmabunbHocmu
U MeHcAYHaApoOHO020 8AUSHUS.

Knroueeste cnoea: cydebHas npakmuka, uu@dposusayus, KOHUenyusl «Ms2koll cuibl», cydebHas
nosumuka, meduayus, cyoebHuie pepopmbl

Abstract. This article presents a comparative-legal analysis of the development of judicial practice in
civil matters in the Russian Federation and the People’s Republic of China, situated within global trends
that affect not only law but society more broadly at the current stage — notably digital transformation
and increasing ideological influence, including within civil procedure. By identifying parallels between
the two legal models, the article shows how both countries adapt judicial practice to strengthen “soft
power” as an instrument of domestic stability and international influence.

Keywords: judicial practice; digitalization; soft power; judicial policy; mediation; judicial reform

O coboe MoJI0KeHHe CyZa CPeZil OPraHOB rocyzap-
CTBEHHOM BJIACTH B JIeSITEIBHOCTH I10 0becIeye-
HUIO PeaIbHOTO IIOJIHOTO ITOCTOSIHHOTO BOCIIPOM3BO/-
CTBa ¥ TapaHTUPOBAHHOCTH IIpaB rpaXkZiaH U opra-
HU3aIMH 00YCIOBIEHO IPUOPUTETHON FOPUAMYECKOM

1

cuiol mpaBoobecnednuTeNbHOU I0PUANYECKOH
ZIesITEIbHOCTH 110 OTHOIIEHUIO KO BCEM ITyOJTMYHO-
BJIACTHBIM CyO'beKTaM U 003aTENbHOCTBIO I HUX
cyzneOHbIX pemeHnii’. Ho 0cobyio posb cyz urpaer
He TOJIbKO BO B3aMMO/IEVICTBUH C TOCYAapCTBEHHBIM

Crtatbs nogrotoBneHa ¢ ucnonb3zosaHuem ClMC «KoHcynbTaHT Int0C.

2 Amupbekos K. M. TpasoobecneunTenbHaa puanYeckas AesTeNbHOCTb: NpobieMbl TeOpUn 1 NpaKTUKK : aBToped. AncC. ...

A-pa topua. Hayk. Poctos H/[, 2005. C. 14.
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anmapatoM. boyiee 3Ha4MMO TO OOCTOATENBCTBO,
YTO UCTOPUYECKU CYZ CTaJI UCKIIIOUUTENbHOH IUIaT-
dbopmoii A5 pa3pelieHus COUANbHBIX KOHPIMK-
TOB. [IpaBOpUMEHUTENbHAA CyAeOHasa IPAaKTHUKA,
TI0 CyTH, SABJISIETCS ITI0O0AIBHBIM OTPpaXKeHUEM KaK
HAlMOHAJIBHOM, TaK U OOIEeMBUIN3aLIUIOHHON
[IpaBOBOM Ky/JIbTyphl. TAKOBO, [T0 HALIEMY MHEHUIO,
njeaabHOe NpeAHa3HavYeHHe CyZleOHBIX OPTaHOB B
rocyzZapcTBe.

BmecTe ¢ TeM poJib B IOAAEPXKaHNUU MOPSAAKA U
CIIpaBeJIMBOCTHU B OIlpe/leJIEHHBIX I'OCyZapCTBeH-
HBIX PeXXHMax MOXET TpaHCOOPMHUPOBATHCA U CTATh
HCKJIIOUUTEIBHO IPOBOJHUKOM I'OCyZlapCTBEHHO-
ro BiusHuA. Torza cyzeb6HOe mpaBoIpUMeHeHNE
COBMeIIaeTcs ¢ MPOABIKEHNEM I'OCyZapCTBEHHBIX
LIeHHOCTe! 1 1ZleayioB, HAYMHAaeT AefiCTBOBATh KakK
WHCTPYMEHT HEHACWIBCTBEHHOI'O TOIUTUYIECKOTO
BJIVSHUSL.

B 3TOM KOHTEKCTe poccuiicKas U KUTalcKasd
cyZieOHbIE CHUCTEMBI IEMOHCTPUPYIOT IIOPA3UTENh-
HEIe [IpUMepHI Iapauliesiel, NCI0Nb3Ys IPaBOCyANe
B KayecTBe Cpe/CTBa «MATKOM cwibl». KoHLlenus
«MSATKOM CHUJIBI» 0O0CHOBAHA M3BECTHBIM ITOJTUTO-
siorom Jlxxoszepom Haem®. OH ONpezieNisieT «MATKYIO
CHJTY» KaK CIIOCOOHOCTb IPUBJIEKATh CTOPOHHUKOB
4yepe3 Ky/IbTYPHbIE M MHCTUTYI[NOHAIbHEIE [[EHHOCTH
BMECTO IIPSMOT'0 HACWINSA WIH CHJIEL. Ul XOTs OHa B
OCHOBHOM HCITOJIb3yeTCS B MEXK/IYHAPOAHOM ITyOJIHY-
HOM IIpaBe, IojlaraeM, el JaBHO 1opa IOKWHYTh aKa-
JeMUYEeCKO-JUIUIOMaTIecKe paMKH U IIPOAeMOH-
CTPUPOBATh CBOM BO3MOXXHOCTH B OLIeHKE BIUSAHUA
cyZe6HO MPaKTHUKY Ha O6IecTBEHHOE CO3HAHMUE.
VimenHo Poccus u Kuraii ABIAIOT IprMep TOTO, Kak
CyZBI iep>KaT TOHKUI 6alaHC MeX/y CTPOTOM NHTep-
npeTanyeli 3aKOHOB U BBHIIIOJTHEHNEM U/e0IoTHYe-
ckoii Muccry. OHU He TOJIBKO IIPYMEHSIOT IIPaBOBEIE
HOPMBEI, HO ¥ GOpMUPYIOT 00IlecTBEHHOE CO3HAHMUE,
VKpeIUIAs TeM CaMbIM I'OCyZapCTBEHHbIE NHTEPECH
«II0Z IPeAJIOTOM» IIPABOCY V.

JKanna JI. YWICOH HaXoAUT 0O'beANHSIONEE OCHO-
BaHUe I UCC/IeJOBAHUS IIPABOBLIX IPAKTUK JBYX
cTpaH, yTBepxxzas, uro Poccus u Kutaii UCIIBITHI-
BAIOT cepbe3HOoe BINAHUE I1IeproZia aBTOPUTApU3Ma
B MCTOPUHU CBOETO CTAHOBJIEHMS, A TAK)KE BbIJe/AeT
HX B 0COOYIO TIOAKATETOPHIO B CBSA3U C OOIIUM Hacie-
JvieM B BU7ie IIPUBEPKEHHOCTH KOMMYHUCTUYECKOMY
OIIBITY, YTO CYIeCTBEHHO BJIMAET HA UX XapaKTep U
HalMOHAIBbHYIO WeHTUYHOCTh?. [Tosaraem, Poccun
u Kuraro 60s1ee oCTaIbHBIX TOCYIaPCTB OPraHUYHO
MIPUHATH B Ka4ecTBe HAIMOHAIBHOTO IPUOPUTETA
BcecTOpoHHee U 3G PEeKTUBHOE PA3BUTHE «MATKOHN
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CUJIBI» KaK BO BHeIIIHel, TaK U BO BHyTpeHHeH 10-
sutuke. CyJ KaK TOCyZapCTBEHHBIN areHT «MATKOU
CWJIBI», UMeeT JAJIf TaKOM poJiu BCe OCHOBAHUA B
060oux rocyapcTBax. DTOMY B IIEPBYIO OUYepeab CIIo-
COOCTBYIOT MHCTUTYLIOHAIbHbIE OCHOBBHI CyZIeOHO
«MATKOU CHJIBI».

VcTopuyecku 00yCIOBJIEHHOM XapaKTepUCTUKON
COBpEMEHHOH CyZieOHOM crcTeMbl Kak Poccuu, Tak
u Kurtas aBndgeTca JOMUHUPOBaHUE UAEON0THYe-
CKUX YCTAaHOBOK M KOHTPOJIb Ha/l UX COOJIOIEHUEM.
Takad xapakTepHCTHKa COIIpATaeTcsa C OTCyTCTBUEM
KBaMUGUIIMPOBAHHBIX KaJPOB, IOATOTOBIEHHBIX
IUTsA cyeficKoM paboThI, YTO OBUTO CBOMCTBEHHO /IS
nepuoza nageHus MoHapxuii B Kurae (1911 r.) u
Poccuu (1917 r.) u co3ziaHus MOJIOJbIX TOCYAAPCTB
C COOTBETCTBYIOIIHUM UX 3aZladaM KOMaHAHO-aMU-
HUCTPAaTUBHBIM THUIIOM yIIpaBJeHUA. DTO [I03BOJIAIO
MapTUU IPOZODKUTENBHOE BPEMs YIIPABJIATh Cyze6-
HBIM IIpolieccoM U GOPMHPOBATh €ro HallpaB/IeHU .

Ente ogHOU cX0AHON UepTOH ABIAETCA cepbes-
HOe BINAHNE Ha IPaBONPUMEHUTENbHYI0 IPAaKTUKY
PYKOBOZAMIMUX pa3bsAcHeHU. A. B. JlaHbpIINH Hccie-
ZyeT PoJib TaK Ha3bIBaeMBIX PYKOBO/CTB JJIA CyZieH.
B ominure oT opUITMATbHBIX U3IaHUH, B 60JbIIEH
CTelleHY JAIOUINX TeOpeTUIeCKyI0 KapTUHy QyHK-
I[MOHHUPOBAHUA CyeGHOM CHCTEMBI, TAKUE TOCOOUS,
aBTOpaMH KOTODBIX SIBJISUIHCH, KaK IIPaBUJIO, ObIBIIHE
BBICOKOIIOCTaBJI€HHbIe YNHOBHUKY, TIOKAa3bIBAIH,
KaKol OHa ABJIAeTCd Ha caMOM Jiesie B IIpoljecce ee
IpPaKT4IeCKoro GyHKIMOHMpoBaHus’. B Poccuu Bep-
xoBHBIN Cyz PO Tarke UrpaeT yHUKaIbHYIO POJb,
dbakTHUUecKU BBICTYIIAsA B KAYeCcTBe HOPMOTBOPIIA
yepe3 CBOM PyKOBOZAIINE Pa3bACHEHUA.

VHCTUTYI[MOHA/IbHBIE OCHOBHI CyZleGHOM BIaCcTH
B 06enx cTpaHax WUIIOCTPUPYIOT, KaK KOHTPOJIb
U LleHTpaanu3anus cyeOHOM CUCTEMBI He TOIBKO
obecreynBaroT NpaBoOIpUMEHEHHE, HO ellle U CIIy-
)KaT BCIIOMoraTeJbHBIMHM MeXaHU3MaMU peann3alun
TIOIUTUKY «MATKOM CUJIBI» B CTaTHUKE.

Temneps 11e71€6c000pa3HO CMECTUTD aKI[EHT Ha JIU-
HaMUYEeCKHUH acleKT pa3BUTHA CyAeOHOM TPaKTUKU
TI0 TPaKAAHCKKUM JleiaM 00erX CTpaH Kak ITaThopMy
«MATKOU CcUBl». [I[pUHIMTNINANBHBIN BEKTOP 3BOJIIO-
LMY IIpolleccyaabHBIX MOZesell Cy[0IIpOM3BOACTBa
10 TpakKAaHCKUM JieJlaM MO>KHO OIIpeZle/INTh Clie-
AYIOUIMM 06pa3oM: OT TPAAUIIMI K MHHOBAI[UAM.
Kak ormeuaer C. B. TuxoHOBa, polwioe U NaMAaThb
0 HEM UTPAIOT BCe OOJBIIYIO POJIb B IPABOBOM /I0K-
TpHHe, IIPX 3TOM B IIpolieccax PeKOHCTPYKIIUH UCTO-
pUU Bo3pacTaeT 3HaueHHe NUGPOBBIX TEXHOIOTHH.
LIndpoBble TEXHOTIOTUY KaK Me/[1a CTAHOBATCA B OYK-

Haui []. C. Tubkasa BnacTb: Kak obutbcs ycnexa B MupoBoi nonutuke. HoBocmbupck ; M. : TpeHpgbl, 2006.

Jeanne L. Wilson. Russia and China Respond to Soft Power: Interpretation and Readaptation of a Western Construct:
Russia and China Respond to Soft Power // URL: https://www.researchgate.net/publication/275588708_russia_and_
china_respond_to_soft_power_interpretation_and_readaptation_of_a_western_construct_russia_and_china_respond_

to_soft_power.

® [HaHbwmk A. B. «PykoBoacTsa Ans cyaein» B MnepaTopckoM Kutae: moMck KOMApoMucca Mex iy Teopuei 1 npakTUKoil
cynebroro npouecca // Teopus v npaktuka obuiectsenHoro passutma. 2019. Buin. N2 9. C. 54—60.
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BaJIBHOM CMEICJIE [IOCPEAHUKOM MEeXKAY IPOILIBIM U
HACTOSIIINM, MEX/Y HAIUMU IIpeIIeCTBEHHUKaMU
Y HaMU — NIPeZCTaBUTeNIAMU NUPPOBOH SIIOXU B
COIMANBHO-TyMaHUTapPHOM AUCKypCe’.

ABTOp KOHCTaTHPYeT, YTO MeANaIbHBIN IIOBOPOT,
MepexoAAIi B MEMOPUATIbHbIN, — 3TO KOHTEKCT
Pa3BUTHS He TOJIBKO IIPaBa, HO U O0OIIeCTBa B IIeJIOM
Ha COBPeMEHHOM 3Tarre. OTo BeCbMa BaXXHOe HaOJIIO-
JieHre, TIOCKOJIbKY KOHIEIIUA «MATKOM CHJIBI» OCHO-
BBIBAeTCS, IOMUMO MTOJTUTAYECKUX [[eHHOCTeH, Ha
Ky/IbType (B TOM YHCIIe I0pUANYEeCKoil) ctpanbl. Oba
rocyAapcTBa, ¥ Poccusa u Kuraii, HalleseHbI Ha ITOAZep-
YKaHUe CBOel HAIlMOHAIBHOU MEHTUYHOCTH, AeIaioT
aKIeHT Ha CBOUX KY/IBTYPHBIX U HCTOPUIECKUX LIeH-
HOCT/IX. B KauecTBe MCTOYHUKA «MATKOH CHJIBL» Poccrs
u Kuraii 53$pdeKTHBHO HCITONB3YIOT CBOU SI3BIKU U KYJTb-
TypHOe Hacjiegue. [Ipy aToM cOmmKaeT IpaBoBbIe CH-
CTEMbI B COBPEMEHHBII PO/, HEOOXOAMMOCTb 00erX
CTpaH MOJ/IeP’KUBATh IIOCTOSHHYIO OZIUTETHHOCTD B
OTHOIIIEHUH NTPU3HAKOB IPOHNKHOBEHMUS 3aaJHBIX
W7IeasioB, KOTOPHBIE YTPOXKAIOT 1eCTaOIN3NPOBATh UX
MIOIUTIYECKYE CTPYKTYPBI K 00IIleCTBEHHOE CO3HAHNIE.

OTBepkeHHe HOPM U IIeHHOCTeH TnbepasbHON
ZEMOKpaTHH B TOM BUZe, B KAKOM OHH OIIpeZieIeHb
3amazoM, [EMOHCTPUPYET BHOBb OOPETEHHYIO BaK-
HOCTB W/ief ¥ IeHHOCTel, a He MaTepUaIbHBEIX BO3-
MOXKHOCTe!N Kak I1aTGpOpMEI ZJIs1 IPOTrPECCUBHOTO
pasButus. KpoMe TOro, ¥ 3T0O IPUHIUIINATBHO JJIA
JAHHOT'O MCC/IeZIOBAHMUs, B IEPUOZ, aCCUMUIALINOH-
HOM MepecTPONKU HAllMOHAJbHON UIEHTUYHOCTHU
Y UHTEPECOB B COOTBETCTBUHU C JOMUHHUPYIOIINUMU
IIpe/ICTaBIeHUsAMH O MUPOBEIX LIEHHOCTAX AeMOKpa-
THHW, UIMEHHO CyJ, KaK opraH, ¢yHKIIMOHAIHHO OTBET-
CTBEHHBIN 32 CHATHE COLMATbHOMN HAIPKEeHHOCTH
IIyTeM paspelleHns KOHPIUKTOB B cdepe rpaxjaH-
ckoro oboporta, bepeT Ha ce6s1 IEMOHCTPALHIO CIIO-
COOHOCTY rOCYZAapCTBa OCYILIECTBIIATD BIACTh, IPOHIC-
TEKAIOUIYIO U3 TPEX UCTOYHUKOB: «OXKHUJaHWe BBITO/,
60513Hb HeOIArONIPUATHBIX [TOCIEACTBUH, YBOXKEHUE
WY JIF0GOBD K JIFOAAM U UHCTUTYTaM» .

fIpKo BEIpaXKeHHbIN KOHQYIIMAHCKUN TOATEKCT
BCell KUTalCKON KyIbTypHI IIpefionpesiesiaeT BaX-
HYIO XapaKTepUCTHUKY CyZeOHO npakTHKY B KuTae:
CTpeMJIeHHEe K TapPMOHU3ALUH TPAAUIIIOHHBIX KOH-
byIIMaHCKUX TPUHIUIIOB C COBPeMEHHBIMU IIPaBo-
BEIMU HoOpMaMu. KoHQyLIaHCTBO, HaJIOXKUBIIIEEe
OTIEYaTOK U Ha IOPUANYECKYIO KyJIbTYPYy CTPAHEL,
CTPOMTCA HA WJieaax COIIachs, yCTOHYNBOCTH ObIIie-
CTBA U 3HAYMMOCTH MEXJIMYHOCTHBIX OTHOIIIEHUH.
OTH IPUHIUIIEI IPOBO3IIALIAIOTCA KAaK OCHOBA U JIA
COBPEMEHHBIX MOZIXO0/IOB K CyZIleOHOMY pa3pelIeHUIo
rPaKJAHCKUX CIIOPOB.

JIMHaAMUKY UCTOPUYECKOTO Pa3BUTHUA CyAeOHOM
[IpaKTUKU B Poccru B HAy9HOH JIMTEpAType He IpU-
HATO JleTepPMUHUPOBATh HaYaIaMU MOPaIX ¥ HPaB-
CTBEHHOCTHU. MeXXy TeM BO MHOTHIX MCCIIeZJOBaHUAX
CTaBUTCA BOIIPOC 00 OIIeHKe CIPaBEAIMBOCTH OTeYe-
CTBEHHOTO CyZIOIIPOM3BO/CTBA. DTO IIOHATHE, OTHOCH-
Ieecs K pa3pszy KaTeropyii, He IIOAAAI0IINUXCS OZHO-
3HAYHOMY OIIpeJie/IeHHI0, TeEM He MeHee BechbMa HOJ-
XOZAWT K KOHTEKCTY JaHHBIX PacCyXAeHUH, IOTOMY
YTO HEIIOCPEJCTBEHHO CBA3aHO C XapaKTepUCTHUKON
CIIpaBe/INBOTO CyZa KaK 3alUTHUKA U BEIPA3UTEIIA
00IIECTBEHHBIX, Ty OINYHBIX MHTEPECOB, TIOAIE€PKU-
BaeMbIX rocyzapcrsoM. FO. B. OclieHHUKOB, aHaIN3U-
PYys paHHECOBETCKUH [TePHOZ, POCCUICKOI0O CYZO0IIpO-
W3BO/ICTBA, 3aMevaeT: ”...CIIpaBe/JINBOCTD CyZeOHOM
CHCTEeMBI HETTOCPEICTBEHHBIM 00Pa30oM 3aBUCHUT OT
CYIIECTBYIOIINX OOIECTBEHHBIX OTHOILIEHU».

IMonemusupys ¢ HuM, A. 0. MutpodaHoB nona-
raeT, YTO UCC/IeI0BATeIb ITpaBa 0/DKEH OBITh CBOOO-
ZieH OT TIOJIUTIKOHOMUYIECKOTO U UJE0JIOTHIECKOTO
JOTMaTHU3Ma B CBOUX OLIEHKaX, ¥, HA KOHKPETHBIX
HCTOPUKO-IOPUJNIECKUX NIpereleHTaxX I0Ka3blBasd
KapaTeIbHYyIO CYITHOCTh PAHHECOBETCKOU IOCTHUIINH,
OOBACHSET ee He Yepe3 IPABOBOE SIBJIEHHE, a Yepe3
COIIMAJIbHYIO HEHABUCTDb OOJIBIIEBUKOB K IIPEJCTa-
BUTEJISIM [TPaBUBIIErO paHee Kiaacca®. Tem He MeHee
OYeBUZIHO, YTO «HaMbOOoIee MHOTOTPAHHAs [TPABOIPU-
MeHUTeIbHAsA POIb COI[UAMNCTHIECKOIO IIPABOBOTO
CO3HAHUS IPOSBUWIACH B AeATETbHOCTH HAPOJHBIX
CyZI0B», IMEHHO OHa «CTaJIa KJI0YOM K IOHUMaHHUIO
3aKOHOB U UX IPUMEHEHHUIO B YCJIOBUAX YaCTHIX U3-
MEHEHHH B roCyIapCTBEHHOM TIOJIUTHKE» .

Tema cIipaBeZIMBOCTH, MOPaJI B COOTHOIIEHUH
dbopManrbHOro 3aKOHA U CyZieOGHOM MPAKTUKHU UCTO-
pUYeCKH 3aHMMaJIa BAXKHOe MecTo Kak B KuTae, Tak
u B Poccun. Oba rocyzapcTBa, HECMOTPS Ha Pa3HbIE
KYJIbTYPHBIE U UZE€0JI0rNiecKre KOHTEKCTHI, IIPO-
ZleMOHCTPUPOBAIM NHTEPEC K BOIIPOCAM 3TUKU U
COIIMATBbHON CIIPaBe/INBOCTH B IIPaBONPUMEHEHNH.
B 3TOM KOHTEKCTe MOXXHO PacCMOTPETh, KaK CyZbU
Pa3HBIX STI0X UHTEePIPETUPOBAIN 3aKOHBI, IPUHAMAS
BO BHMMaHMe MOpaJbHBIE aCIIeKTHI IIPaBa.

B ummiepatopckoM Kutae cyapu HepeJKo UMenu
BO3MOKHOCTb OTKJIOHATHCS OT CTPOT'OT0 COOITIOZIEHNA
3aKOHOB, UCXO/S1 M3 MOPAJIbHBIX COOOpa)keHUN. DTO
OBUIO BO MHOTOM OOYCJIOBJIEHO KOHGYITMAHCKUMU
[IPUHIIAIIAMH, COIVIACHO KOTOPBIM Z0OpOJeTeIbHEIE
KauecTBa U HpAaBCTBEHHOCTH SBJIAIOTCA BRKHEUIINMU
acreKTaMu rpaBocyzus. B koHdyImaHCcTBe IEHHOCTD
«B61aTOPOZHOTO MYXa» (4310HbY3bL) — OTIpEAENAeTCI
He TOJIbKO 06JIaJaHreM 3HaHUSIMU, HO U BHICOKUM
YPOBHEM HpaBCTBeHHOCTU. [y cyZielt 9To o3Hava-

TuxoHoBa C. B. KoMMyHMKaTMBHasa Teopms npasa B LMPPOBYIO 3MoXy : AUC. ... 4-pa topud. Hayk. CapaTtos, 2024. C. 6.

7 Morgenthau H. Power Among Nations. New York, 1973. P. 28.

Mutpogparos A. 0. K Bonpocy o cnpaBefiMBOCTM paHHEro COBETCKOr0O CyA0NPON3BOACTBA. IcTopMKo-NpaBoBOA KOMMEH-

Tapuii k Teaucam H0. B. OcnenHukosa // Xpuctunarckoe utenue. 2023. N2 4. C. 111—119.

Uatkosckas T. B., [innerHko M. C. Ponb 3aKoHa 1 COLManMCTUYeCKOro NpaBoCO3HaHNS B OPUANYECKOW NPaKTUKe COBETCKMX

opraHoB BracTvt 1 ynpasnenus B 1917—1928 rr. // AktyanbHble npobneMbl poccuiickoro npasa. 2024. T. 19. Ne 1 (158). C. 11—21.
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JIO, YTO B CBOMX PEIIEHHUAX OHU [I0/DKHBI YIUTHIBATD
06CTOATEIbCTBA Z1e/1a, TMYHbBIE MOTUBEI CTOPOH U
HOTEeHIMaIbHbIE TIOC/IEACTBHA CBOMX PElIeHUI. YKa-
3aHUA Ha BKHOCTb 3TMKU B IPAaBOCYAUM aKTUYECKU
CO3J/aBa/Ii IIPOCTPAHCTBO IS CyA€HCKHUX yCMOTpe-
HU, TO3BOJIAA JOCTUTATh CIIPABEAUBOCTH JaXKe B
C/Ty4asx, KOr/ia IpUMeHeHHe CTPOTOro 3aKOHa MOIJIO
HPUBECTH K HESTUIHEIM pe3y/IbTaTaM. MOoXHO C yBe-
PEHHOCTBIO CKa3aTh, YTO CETOAHA Cy/l, KaK 1 Ipex/e,
AKTUBHO y4acTByeT B GOPMUPOBAHUH «[TPABUIbHBIX»
LIeHHOCTeH, IIeHHOCTHO OPMEHTUPOBAHHOTO 0ObIIe-
CTBEHHOTO CO3HAHUA, paspellas rpaXJaHCKue Je/a
B U/IE0JIOTMYECKHU YyBCTBUTENbHEIX chepax.

B o6enx cTpaHax HabIrOAaeTcsa POCT eI, CBA3aH-
HBIX C 3alIUTOM UCTOPUYECKOM ITAMATHU U TATPHOTH-
9eCKMX CUMBOJIOB. PoccuiicKue Cyzibl paccMaTpUBaIOT
3asB/IeHNsA 00 yCTaHOBIEHUH GaKTa FeHOLH/a Hapo-
noB CoBetckoro Coro3a B rozbl Benmmkoi OTedecTBeH-
HOU BOMHEI 110 TIOPYYEHHUIO FeHIpoKypopa PO,
BecbMa 3aMeTHBI IPUMEPHI CyZe6HOM IPaKTUKH,
MOKa3hIBaIONMe BAXXHOCTh 3aIUThHI PETUTHMO3HBIX
4yBCTB BepylomuX'', Win cyge6HbIe aKThl, OCHO-
BaHHBIE HA IIMPOKOM TOJKOBAHUU MOHATHUSA «00-
IIeCTBEHHAass HPaBCTBEHHOCTh»' %, TakuM 06pasom,
OCyIIecTBIeHNe TpakJaHaMu ITpaB U cBo6oz (cBo-
60ZIbI MBIC/IM ¥ CJIOBA, CBOGOZBI TBOPYECTBA, IIpaBa
HMMETh U PacIpOCTPaHATh yOexXIeHUA U e CTBO-
BaTh COO6PA3HO C HUMH, CBOGO/IbI PACTIPOCTPAHEHUSA
MHPOPMAIIUH U T.J.), IPeANONaraloliX BHENIHee
BBIp@KEHME JTMYHON aBTOHOMUH, I€MOHCTPUPYIO-
I[ee ABHOE HEyBa)KeHHe K 0OIEeCTBy U IIPOTHBOpeYa-
1ee o6uIeNPU3HAHHEIM HOPMaM, CIOKHMBLIMMCA B
paMKaxX MCTOPUYECKOTO U KyJAbTYPHOTO Hac/AeJusd
HapoZioB Poccuu, HOCUT O6IECTBEHHO OIMACHBIA U
NPOTUBOIPABHbII XapakTep .

KuTalicKue CyZbl CTOJIb K€ aKTUBHO 3alUIAI0T
06pa3s «repoeB PEBOJIOIUK» ' U GOPIOTCA C UCTOPH-

YeCcKUM HUTTIN3MOM.
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OO61ecTBeHHass HPABCTBEHHOCTb CJIY>KUT OpHEH-
THUPOM U IIPU pa3pelIeHNn 5JKOHOMUYECKUX CIIOPOB,
KOHKPETU3UPYS U yCWINBAsA IPUMeHEHHe IIPUHINIIA
Z06POCOBECTHOCTH YYACTHUKOB IPAXKZAHCKUX OT-
HOIlleHUH. Vceienysa TEHAEHIINN Pa3BUTHA COBPe-
MEeHHOT0 rpakgaHckoro nporecca Kuras, I'. Haup
OTMeYaeT, YTO IPUHIUI J06POCOBECTHOCTY Ha3bI-
BAIOT «I[apCTBEHHBIM IIPUHIIUIIOM>» COBPEMEHHOT'O
rpakIaHCKOTO 3aKOHOAATeNbCTBA. OH 06sA3BIBaET
CyOBEKTOB PHIHOYHOH SKOHOMUKH J€HCTBOBATh B
ZlyXe YeCTHOCTH, COOTIOAATh IIPUHIIAI HAUBBICIIETO
ZIOBEpUs, UCIIONHATD obemanusa. OJHAKO OH TaKXe
Ba)KeH M KaK IPUHIIUI aZIMUHUCTPATUBHOM Z06PO-
COBECTHOCTH, JOOGPOCOBECTHOCTH B PETYINPOBAHUH
001IIeCTBEHHBIX OTHOIIEHHH 1 001IIeCTBEHHOTO ZI0BE-
pus K mpaBocyauio'®. Kak Buamm, yepes CBOM Opra-
HBI, U TIpeXK/e BCETO Yepe3 CyZAbl, 06a rocyzapcraa
Z€eMOHCTPUPYIOT CIIOCOOHOCTD OCYIIIECTBIISATD BJIACTb.
C 3TOli TOYKY 3peHUsA UMEHHO CyZieOHast MpaKTUKa
10 rpakIaHCKUM JlesiaM QYHKITMOHUPYET CeroHsA
KaK MHCTPYMEHT «MATKOM CHJIBI».

Ellle O/HUM 3HAaYMMbIM BEKTOPOM Pa3BUTHS Cy-
Zie6GHOM TPAaKTUKY KaK MHCTPYMEHTA «MATKOH CHJIBL»,
TTOXKasIyH, MOXKHO 0603HAaUUTD IUPpoBH3anuio. OHa
BBICTyTIaeT B Ka4eCTBe KJIIOYEBOI 1aTGopMHbl pas-
BUTUSA U KJIFOUYEBOT'O IpaiiBepa, MOCKOJIbKY UMEHHO
cTpeMuTeNbHas I poBas TpaHCcGOpMaLKA ABIAETCI
HaunboJiee IPKOY Mapaulesiblo B COBpEMEHHOM IMHA-
MMKe POCCUMCKOTO U KUTaMCKOTO IpakAaHCKOro IIpo-
riecca. Kuraii — 0IHO U3 IepBBIX TOCYapCTB, B KOTO-
POM KOHIIENIIIHS «YMHBIX CyZIOB» BO3BeZleHa B PaHT
HaIMOHAJILHOM CTpaTeruy. BHeIpeHYE CUCTEM HCKYC-
CTBEHHOT'O MHTEJUIEKTA /IS aHA/IN3a JIeJT, IPOTHO3U-
POBaHUs pEIIeHNH U Jake PeKOMEeHAALNH CyAbIM
TIpecyIeiyeT 1eu GecrpelieleHTHOM 3G deKTUBHOCTH
u eqrHOOGpasus’’.

OnynaiH-m1aTGOPMBI pa3pelleHus CIIOPOB B
KuTae cerogHsa 06pabaThIBalOT MUJLUTMOHBI MEJTKUX

' Takue 3aiBNEHMA NoAaHbI BO BCEX pernoHax, koTopble Bo BpeMs Bennkoit OTeyecTBEHHOM BOMHLI NOCTPaAany ot
dawmcTckon okkynauum. Cm., Hanpumep: URL: https://rg.ru/2023/05/25/prokuratura-prosit-sud-priznat-genocidom-
prestuplenie-nacistov-v-gody-vojny-v-podmoskove.html ; URL: https://vesti-tver.ru/dailynews/tverskaya-prokuratura-
napravila-v-sud-zayavlenie-o-priznanii-fakta-genotsida-narodov-sssr.

CM., HanpuMep: onpefeneHune NepPBoro KaccalMoHHOro cyna obuien pucankumum ot 26.02.2025 N 88-6401/2025 (YU
50RS0007-01-2023-005541-09) ; noctaHosnenune [Baguatoro apbutpaxHoro anennauunornHoro cyna ot 02.06.2023
N2 20AM-9012/2022 no geny N2 A09-10726/2021.

CMm., HanpuMep: noctaHosneHue ApbutpaxHoro cyna Ypansckoro okpyra ot 12.08.2024 N2 ®09-3917/24 no peny N2 A47-
15587/2021 ; onpepeneHue MepBoro kaccaumoHHoro cyaa obuiei opmucaukuymuu ot 19.07.2023 no geny N2 88-17749/2023
(YN[ 31RS0021-01-2022-000769-74).

C™.: onpegenenune KoHctutyumoHHoro Cypa P® ot 25.09.2014 N2 1873-0 «06 oTKase B MPUHATUM K PACCMOTPEHMIO
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cTatbu 213 YronosHoro kogekca Poccuiickon Qefepaumm».

'“ URL: https://cont.ws/@epochtimes/553274.

'® URL: https://colonelcassad.livejournal.com/3297311.htmL.

HaHb yH. 2020. HoBble TeHAEHUMY 1 0COBEHHOCTU Pa3BUTUS CUCTEMBI FPaXaaHCKoro npoueccyansHoro npasa Kutaa //
BectHuk Cankr-leTepbyprckoro yHmuBepcuteTa. Mpaso. 2020. N2 1. C. 192—206.

Cwm., Hanpumep: Henesisoga H. Mpasocyaue Ha KoHuukax nansles: onbiT KHP // URL: https://zakon.ru/blog/2020/05/02/
pravosudie_na_konchikah_palcev_opyt_knr_83633 ; Bosikos K. B Kutae BBeayT cuctemy «ymtoro cyna» // URL: https://

rg.ru/2021/03/15/v-kitae-vvedut-sistemu-umnogo-suda.html.
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HICKOB, U IIPEXJIe BCETO MOTPEOUTENBCKUX U TPYZAO-
BBIX, IEMOHCTPUPYS IPakZiaHaM CIIOCOOHOCTb I'o-
CyZlapCcTBa OMEPATUBHO peIIaTh UX MPOOIEMBI, UYTO
ABJIAETCA BaXXHENUIITUM aclleKTOM BHyTpeHHeH «MsAT-
KOU cmbl». OfHaKo 3Ta udpoBas 3¢pGeKTUBHOCTD
MMeeT, Ha Halll B3IV, 0OOOPOTHYIO CTOPOHY: PUCK
JeryMaHU3aluy IpaBOCyANA, CHIDKEHUA PO YCT-
HOT'0 COCTA3aTeJbHOTO TIpoliecca U YCWIeHUA BIUA-
HUSA IIeHTPaTbHBIX CyZeOHBIX OPraHOB Ha PeIIeHus,
NPUHUMAaEMBIE CyZIaMH HIXKECTOATIMX UHCTAHIH ',
Poccutickas nudpoBr3anysa pa3BUBaeTCsA MeHee
PEBOIOLIMOHHO, HO TaKKe HallejeHa Ha ITOBBIIIIeHNe
JOCTYITHOCTH U PO3PavyHOCTH C aKIIeHTOM Ha MoJep-
HHM3alMIO CYIIeCTBYIOMINX HHCTUTYTOB. 3a IoCe-
HMe TOZbI YAaJI0Ch HACTPOUTDb CEPBUCHI JJIA II0Ja4u
JOKYMEHTOB OHJIalH, BBECTHU CUCTEMY 3JIEKTPOHHOTO
U3BeleHNA YYaCTHUKOB IIpoliecca, UX 03HaKoMJIe-
HUA C MaTepuajaMu fieja U T.II. DTU Mephl AelCT-
BUTEJIBHO IOBBICHIN JOCTYITHOCTH ITpaBocyAusa. Ho
TIOKa COXPAHAIOTCA MTPO6JIEMBI, C KOTOPBHIMU, KOHEYHO,
CTAJIKUBAIOTCS BO BCeM MUpe: «IIUPOBOH pa3phIB»
MeX/y OTZeJIbHBIMU IPyIIIIaMU HaceJleHUs, PUCKU
Kn6epbe30macHOCTH U YTeYKU AaHHbIX. Ho B 6/111-
JKaiilee BpeMs cleflyeT 0XXKUaTh YCKOPEHUA TEMIIOB
uudpoBU3aIUU B CBA3M ¢ Yka3oMm [Ipe3uzaenTta PO ot
07.05.2024 N© 309 «O HaUMOHAIBHBIX LIEJIAX Pa3BU-
tnA Poccutickoil ®enepany Ha nepuoz zo 2030 roga
Y Ha IIepCIeKTUBY 1o 2036 roga», B KOTopoM nudpo-
Bas TpaHchOpMaI¥s rocyZapCTBEHHOT'0 Y MyHHUIIU-
TIaJIbHOI'O YIIpaBJIeHUs, SKOHOMUKHU U COLTUAIbHOMN
cdeprl orpesiesieHa B KaueCTBe HAIIMOHAIBHOH Lien
pas3BUTHA rocygapcrsa’. BaxkHo, 4To6GBI poccuiickas
Mozenb HU(poBH3aIY COXpaHWIA TPAJUIIOHHbIE
rapaHTUU CyZeOHOM MTpOLeypPhl, IIOCTENIEHHO a/al-
THUPYA UX K HOBBIM TeXHOJIOTUYECKUM PealraM.
MaxkcuManbHO HavIAAHO TPeH/, TNPpPOBU3aANN
NIpOABJAETCA Ha IpUMepe AeATeNIbHOCTU CyZ0B 110
PaCCMOTPEHMUIO «II0BCEAHEBHBIX, MACCOBBIX» JEl.
YMeHMe pemars JKUTeUCKHe TPO6IeMbI JTIOZeH ObI-
CTpO, IIpeAcKa3yeMo U ¢ MaKCUMaJIbHBIM I HUX
YZO0OGCTBOM — TOXe leMOHCTpanusa 3pdeKTUBHO-
cTU cyzie6GHOM BJIaCTH B KAYeCTBE MHCTPYMEHTA BHY-
TpeHHelN «MATKOHN CUIbl». KilfoueBble MHCTPYMEHTHI
371eChb — yKe YIOMAHYThIe ITaTGOPMBI I IIoAaYU
HCKOB, 0OMeHa /JOKyMeHTaMHU, [IPOBeZIeHNs 3ace/ia-
HUU ¥ BEIHECEHUA pelleHnl, a Takke IIpuKasHoe

TIPOM3BO/CTBO U YIIPOILIeHHOE IIPOU3BOACTBO, pas-
paboTKa CUCTEM MEXBEJOMCTBEHHOTO JIEKTPOHHOT'O
B3aNMOZENCTBUA MeXY CyaMU ¥ UHBIMU T'OCyZiap-
CTBEHHBIMU OpTaHaMHU.

Kuratickuii onblT nudpoBoi TpaHchopMaLuy
cyZAe6GHOM CUCTEMBI OTINYaeTcs 60yiee CUCTEMHBIM
xapakTepoM. Tak, cyZieOHbIe pellleHUs 10 TPaKaH-
CKUM JleJIaM MHTeTrpUPOBAaHEI B CCTEMY COLIMATb-
HOTO peliTnHra. O6I1IeCTBEeHHAs OIE3HOCTh, O0IIe-
CTBEHHBII NHTepec — MPHUOPUTET IIPU pPa3pelieHnn
CyZieOHBIX TPAXK/JAHCKUX Jies. B To0BOM OTYeTe 0O
cyZne6HOM HaZ30pe 3a KOMMepYeCKUM apOuTpakeM
BepxoBHOr0 HapoZHOro cyza 3a 2023 I. IpUBOAUTCA
HaVIAZHBIN IpUMep IpUMeHEeHUs CyAaMU «IIPUH-
1IMTIa 061eCTBEHHOTO MTOPA/IKA U JOOPHIX 0ObIYaeB».
B suBape 2022 r. JIu mozias 3aABieHye B apOUTpak-
HYI0 KOMUCCHIO 06 apOUTpake Ha OCHOBAHUU Kpe-
JUTHOT'O KOHTPAKTA, IOANNCAHHOTO MEXY HUM
u BaHoMm, ¢ TpeboBaHrEM BEpHYTh 1 MJTH I0aHEH.
B aBrycre 2022 r. ap6uTpakHasi KOMUCCHUA [TOCTaA-
HOBWJIA, YTO BaH BHIIIATHI JIM OCHOBHYIO CYMMY
JI0NTa U IIPOLEHTEHI 10 KpeAWTy. BaH yTBep:KzaJ, 9To
apOUTpaKHBIH CyZ IPOUTHOPUPOBAJ TOT GaKT, YTO
ccyza, purypupoBasiias B Jiefle, IpeAHa3HavYanIach
ZJ11 GUHAHCUPOBAaHUA a3apTHHIX Urp. OH oxapakTe-
PHU30BaI IeJI0 KaK IPOCTOM YaCTHBIM 3aeM, KOTOPBIH
HapyIIaJ IPUHIHI OOLECTBEHHOTO TTOPsAAKa U 106-
PBIX 0OBIYaeB, 1 0O6paTwicsa B HapozAHbIii Cyz mpoMe-
YKYTOYHOM MHCTAHI[UY C IPOCHO0I OTMEHUTH BHIIIIE-
YIIOMSAHyTOe apOuTpakHoe pemeHue. Kak oTMeueHo
B OTYeTe, 3TO JIeJI0 ABIAeTCA TUIINYHBIM CIy9aeM,
KOT/Ia HApOZAHbIE CYZbI TIOAZEPKUBAIOT OOLIECTBEH-
HBIH MOPAZOK U 0OpBIe OOBIYal B COOTBETCTBUH C
3aKOHOM, a TaK)Ke IIPOJBUTAIOT OCHOBHBIE COINAIN-
CTUYecKUe IeHHOCTH.

CyZpl UTpaloT poJIb KaHajla peaausaluu rocy-
ZAPCTBEHHOM MTOJIUTUKH U €€ «MATKOHN CHbl». CyZabl
ZleiCTBYIOT KaK areHThl, JETUTUMUPYS rocyzap-
CTBEHHOE PeryJIrpoBaHue Yepe3 IpaBolIpUMeHe-
HUe€ B I[eJIAX T0A/lepKaHUsA TPAaBOBOM CTaOWIbHOCTH,
IIpeZloTBpalIeHNs CUCTEMHEBIX PUCKOB U y4eTa UH-
TepecoB Hal[MOHATBHOU 6e3omacHocTu. OcobeHHO
aKTyaJIN3UpoBaIach 3Ta PyHKIMSI B COBPeMEHHBIX
reoNOJUTHIECKUX YCIOBUAX, KOTZIa MaKCUMAaIbHO
Ba)KHa 3allUTA «CTPATETNIECKUX» TIPEATIPUATHIA"
B CAHKIIMOHHOM KOHTeKcTe. CyZbl He IPOCTO HeH-

'® CM. nogpobHee, HanpumMep: Lindposbie TeXHONOrMN B FpaXkAaHCKOM 1 aiMUHUCTPATUBHOM Cyfl0NPON3BOACTBE: NPaKTUKa,
aHanuTuka, nepcnekTusbl : MoHorpadus / M. B. CamcoHosa, E. I'. Ctpensuos, A. B. YaikuHa, U. U. YepHbix ; oTB. peg.

E. . CtpenbuoBa. M. : Infotropic Media, 2022.
' Poccwiickas razeta. 11.05.2024. Ne 100.
20 URL: https://www.jiemian.com/article/10680315.html.

' B onpegenetumn Konctutyumortoro Cyna P® ot 18.06.2020 N2 1106-0 «06 oTkase B NPUHATUM K paCCMOTPEHMIO Kanobbl
nHocTpaHHoi koMnanuu “Kanpur Jpunnunr TekHonopxu Kanapa J1Ta.” Ha HapyLieHWe KOHCTUTYLMOHHbIX Npas 1 ceobog,
nonoxeHuamu ctaton 6 PepepansHoro 3akoHa "0 Nopsifke OCYLLECTBNEHUS MHOCTPAHHbIX MHBECTULMIA B XO3AWCTBEHHbIE
obLiecTBa, MMeloLWMe cTpaTernyeckoe 3HaveHune ans obecneyeHuns obopoHbl CTpaHbl 1 6esonacHocTu rocypapctea’™»
pasbsiCHEHO, YTO OTHECEHUe feaTeNbHOCTU 0bLecTBa K perynmpyeMon cneymanbHbiM NopsifkoM COBEPLUEHWUS CAeNoK
MHOCTPaHHbLIM MHBECTOPOM (reonoruyeckoMy usyderuto Hegp u (unu) passefke v Lo6blYe MONE3HBLIX MCKONAEMBbIX
Ha yyacTkax Hegp defepanbHOro 3HaueHus) SBASeTCs NpeporaT1Boii NPaBoNpUMeHUTENbHbIX OpraHoB (B ToM yncne
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TPaJIbHO pa3pellaroT CIIOPhl, 2 UHTEPIPETUPYIOT J0-
TOBOPHI ¥ BBIOMPAIOT COOTBETCTBYIOIIYE [Ty OIMIHBIM
WHTepecaM IIPaBOBbIe HHCTPYMEHTEHI, YTO GOPMUPYET
IIOBeZieHVe PBIHKOB U OXKUZAAHUSA YIaCTHUKOB.

Tak, HaIpuUMep, B OZHOM M3 PACCMOTPEHHBIX Ap-
6utpaxubM cygom CeBepo-KaBKa3ckoro okpyra e
OTKa3aHO B yZIOBJIETBOPEeHNH TpebOBaHUIT 001IecTBa
0 IIpeZioCcTaBlIeHny cybcuany. PellleHrie OCHOBBIBA-
JIOCh Ha MHTepecax rocyZapCTBEHHON ITOTUTUKY B
Pa3BUTHHY BUHOTPaZapcTBa. MUHHUCTEPCTBO CETbCKO-
T'0 X03IHCTBA U ITepepabaThIBAIOIIEl IPOMBIILIEHHO-
ctu KpacHozapckoro kpas, yeil 0TKa3 ocliapuBajcs
00I1IecTBOM, yKa3ajlo Ha HapyIlIeHUs, BbISIBJIEHHbIE
CueTHol nanaTtoii PP B xoe ayauTa, Kacarouyecs
cybcuAnpOBaHUs 3aTpaT Ha MpruobpeTeHue Toca-
JIOYHOT'0 MaTepHajia BUHOTPAAHBIX HaCcaXKAeHUN
MHOCTPAHHOTO pou3BozAcTBa. CyOCHANYM IPU3BaHbI
MIOAZIePKUBATh TOJIBKO OTE€YECTBEHHOE IIPOU3BOJ-
CTBO, YTO COOTBETCTBYET OCHOBHBIM HaIlpaBJIeHUAM
roCyZapCTBEeHHOH ITOJIUTHKY B 3TOH chepe. Anesuis-
I[MOHHBIH CyZ TIOATBEPANI 0O0CHOBAHHOCTD OTKA3a,
OTMETUB, YTO B 3aKOHE HE IIPEeLYCMOTPEHO CyOCH-
[AVIpOBaHUe 3aTpaT Ha MHOCTPAHHBIN II0CaZ0YHBIN
MaTepuan’.

KoHKpeTU3UpyIOT rocyZapCTBEHHYIO IOJIUTUKY
Yepes3 YaCTHOIIPaBOBEIE CIIOPHI U cyzAbl KuTas. Bric-
MY HApOZHBIH CcyZ IPOBUHIMHU ['yaHAyH paccMo-
Tpes TpeboBaHue 06 OTMeHe apOUTPaKHOTO pelile-
HUA, CBA3aHHOI'O C BUPTyaJIbHOM BaltoTOH Litecoin.
CyZ IOCTaHOBWJI, UTO BUPTYaJIbHBIE BAIIOTHI He 00J1a-
JAI0T IOPUJMIECKHM CTaTyCOM 3aKOHHOTO ILIaTexX-
HOT'O CPeZICTBA U, CJIeZIOBATENbHO, HE MOTYT OBITh
HCIIOJIb30BaHEI JI OCYIIeCTBIeHNA GUHAHCOBBIX
ornepauynii. Kommepueckas AeATeIbHOCTD C UCIIONIb30-
BaHMEM BUPTYaJbHBIX BAIIOT IPU3HAHA HE3AaKOHHOM
Y TIOZJIEXKUT CTPOTOMY 3allpeTy, COITIACHO 3aKOHOZA-
TEJILCTBY. B JAaHHOM CiTy4ae apOUTpaKHOE pelleHre
OCHOBBIBAJIOCH Ha COIVIAllIeHUHU MexAy JIu MyMmy u
Yenom MyMmy o KoHBepTanuu Litecoin B 1oaHu. Apou-
TPaXX IOCTAaHOBWI, 4TO JI MyMy [j0JI2KEH BEPHYTh
I0aHU U [IPOLIEHTEL, YTO PpaKTUIeCKU IOALEPKUBAIIO
0OMeH MeXJy BUPTYaJbHOU BAIIOTON Y 3aKOHHBIM
IUIaTEXXHBIM CPEACTBOM, UTHOPUPYS 001IeCTBEHHBIE
HWHTepecHl. BepXOBHEII HAPOAHBIH CYZ COTIACHIICSA C
HeOOXOAMMOCTBIO OTMEHBI apOUTPAYKHOTO PELIeHNUs,
TaK KaK OHO CITOCOOCTBOBAJIO JIeTaIN3al[iy He3a-
KOHHOUM (pUHAHCOBOM eI TETbHOCTH, HapyIIatolien
dUHAHCOBBIN MOPAZOK U CTAGUIBHOCTH.

TakuM 06pa3oM, CyZAbl ZeMOHCTPUPYIOT OU3HECY
He00OXOZIMOCTD ITPeJBAPUTENBHO YYUTHIBATD ITOJIH-

Passutue cynebHoi NpakTiky o rpaxJaHckuM Jenam:
POCCHIACKO-KMTAliCKIe Napasnenv

TUYECKHE ¥ SKOHOMMYECKUE PEATUH TIPH 3aKJII0de-
HMU KOHTPAKTOB. BayKHO BKJIIOYAaTh B HUX OTOBOPKHU
O CaHKIWAX ¥ MEXaHU3MbI COTPYHUYECTBA C FOCY-
ZlapCTBEHHBIMU PETYIATOPAMH.

BMecTe ¢ TeM BeJIMKa OTBETCTBEHHOCTD CyZ[0B
KaK MPOBOJHUKOB «MATKON CHJIbI» 34 MUHUMM3a-
VIO TIOIMTUYECKUX U UHCTUTYIIMOHHBIX PUCKOB.
Ha ux rieuu noxxuTcss pyHKIUA MOMCKa Gamanca
MeXy MpeJCcKa3yeMOCThIO TpaBa U MOJUTHYE-
CKOM TUOKOCTBIO. JIeWCTBUTENBHO, €CIA CYZBI IPU
NPUHATHY PEIIeHWH BRIBOAAT Ha MePEeAHUN IIaH
roCyZIapCTBEHHYIO MOJUTHUKY, IPUKPIBAsA OTCTYTI-
JieHus oT pOPMAaIBHOTO COZIEPKaHUS HOPMBI ITpa-
Ba, 9TO CHUKAET ZIOBEPHE K IIPABOCYUIO; ECIHU XKe
OHU UTHOPUPYIOT MyGIUYHBIA MHTEPEC — PACTeT
PHCK CBSI3aHHBIX C HUM CHCTEMHBIX [TOC/IEICTBHMA.
B 5TOM CBA3M He TUITHUM GyZIeT B ouepesHON pa3
«HCTIOJTHUTD OZ[y» MOTUBUPOBAHHOCTH CyZle GHBIX
PeIleHuii: TPO3paYHbIe U TIOAPOGHO apryMEHTUPO-
BaHHBIE PEIIEHUS YMEHBIIAIOT HEONPEETEHHOCTh
¥ TIOBBIIIAIOT JIETMTUMHOCTD TAKOTO Poza Cyzie6HOT0
PaBOTBOPYECTBA.

Ellle OJHUM BEKTOPOM «MATKOW CHJIBI» SABJISAETCA
CTpeMJIEHHE TOCYIapCTBa CTUMY/TUPOBATh MeIUALIO
Y IPUMUPEHHE KaK CPEACTBO COEPEKEHHUS COIUAITD-
HOTO KaluTana — JeJ0BBIX U IMYHBIX CBA3EH, COXpa-
HEHWs COIMAaNbHON rapMOHUM U CTaGHUIbHOCTH.

B KuTae cymecTByeT cUCTEMHas MeJUaTHB-
Has MOJIeNTb, KOTOPas BKJIKOYaeT MHOTOYPOBHEBYIO
MeAuaTUBHYI0 HHPPaCTPyKTypy. Ha mepBudaHOM
YPOBHe IEMCTBYIOT HapOJHbIE KOMUTETBI [0 MEe/IHa-
MY, KOTOPBIE PENIAIOT GHITOBBIE U OOIECTBEHHbIE
criopbl. Cyzie6Hass MeMAIMsA, CIeUaTu3POBaHHbIE
MHTEPHET-CyZbl ¥ OHJIalH-TUIaTGOPMBI CIIOCOGCTBY-
10T GBICTPOM MeIMaIi MHOTOYHCIEHHBIX CIIOPOB B
chepe 21€KTPOHHOM KOMMepIHH. [1pu 5TOM opra-
HBI BJIACTH, CyZIbl, MECTHBIE KOMUTETHI pabOTaOT «B
CBA3KE», IPUMHMPUTEIbHbIE MIPOIEAYPHI TIO//IEPIKH-
BaKOTCA TOCY[APCTBEHHBIMU PECYPCAMHM U BCAIECKU
CTUMYIHMPYIOTCs. MOKHO CKa3aTh, 9To 0cyAe6HOoe
paspelleHune CropoB A1 Kuras — moscejHeBHASA
npakTuka. CylecTByeT MHEHHUE, YTO /I KUTAlIeB
TIOXO/I B CyZ — 5TO GaKTUIECKU OObABIEHNE BOWHBI,
I03TOMY JIFOGBIE CITOPBI TAM PEIIAKOTCS IPEXK/E BCe-
ro MeAualnuel, a Ha 0Cye6HOM yperyTupoBaHuu
cTpouTcs Bes cysie6Has cuctema Kuras™.

B Poccuu ke IpuBBIUKA pelaTh CIIop Yepes IIpo-
TUBOCTOSIHME — 3JIEMEHT KyJIETypPHOTo Koza. Jiroau
CKJIOHHBI 060CTPATH KOHPJIMKT ¥ KOHIIEHTPUPOBATh-
CSl Ha JIOKa3aTeIbCTBE CBOEH MTPaBOTHI, a HE Ha TTOKC-

apbuTpaxkHbIX CynoB, KoTopble 06513aHbl NPY paspeLleHnn COOTBETCTBYIOLMX BOMNPOCOB YYUTbIBATb BCE OPUANYECKN
3HauYuMble obcToaTenscTea KoHkpetHoro aena) (CMC «KoncynstantMaoce». URL: https://www.consultant.ru/cons/cgi/
online.cgi?req=doc&base=arb&n=633150#cjftwtukcydex8y).

%2 MocTaHoBneHne ApbutpaxHoro cyna Cesepo-Kaskasckoro okpyra ot 21.08.2023 N2 ®08-8267/2023 no geny N° A32-

42314/2022.
2 URL: https://www.jiemian.com/article/10680315.html.

% «[pakoH» 1 «Measeab» — cynebHble cuctembl Kutas n Poccum // Legal Insight 2023. Ne 9. URL: https://legalinsight.
ru/interview/drakon-i-medved-sudebnye-sistemy-kitaya-i-rossii/#_ftnref1.
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Ke B3aUMOBBITO/JHOTO PEIIeHHUs; 3TO IePEeHOCUTCS U
B GU3HecC-cpeay, T/le PYKOBOJAUTENN HEPEIKO aBTO-
MaTHYeCKU BHIOUPAIOT Cy/ KaK eZIMHCTBEHHBIH CII0-
cob pasperiienus cropa. Cyz, BBIHOCS pelileHue, Kak
6yaTO CHUMAeT CO CTOPOH OpeMs OTBETCTBEHHOCTHU
3a cOBCTBEHHBIH BEIOOP. Y MMEHHO HeXkeaHue 6paTh
Ha ce06s 3Ty OTBETCTBEHHOCTD SIBJISIETCS ellle OJHUM
Ccepbe3HbIM IPENATCTBUEM JJI Pa3BUTUA MeIUalluu
u npumupenus. K gipyrum ¢paxTopam, IpensTCTBYO-
LIIUM pa3BUTHIO MeJUalliy, OTHOCATCA Heompe/e-
JIEHHOCTh CTENEHU TPOdECCUOHATN3MA MEIUATOPOB
(moymKeH Ji 3TO OBITH IOPUCT, TICUXO0JIOT, UHOM cITe-
LUAJMUCT WIK IIPOCTO YesOBeK, IPePaclioNoKeHHBIN
K 6eCKOHGIUKTHOMY OOIIEHHUIO, C YKU3HEHHBIM OTIbI-
TOM); HeflocTaToOYHast ”HPOPMHUPOBAHHOCTD Hace-
JIeHUsI OTHOCUTENIBHO caMOM MpoIeZyphbl MeAralu
(cymeGHBIH TIpOTIeCC TOHATHET, TPOSBIAETCA OO0bIIe
JIOBepHsl K MHCTUTYIMOHAIBHOM 3aIIuTe paB>).

Kak BuznMm, Ziaxke GeI/IbIi OXBAT MyTH Pa3BUTHUA
cyZe6HO MPaKTHUKY TIOKa3bIBaeT MOJHOIIEHHOCTD ee
Kak 4acTU IIpaBoBoO# cucTeMsl. B. B. MoMOTOB oTMe-
YaeT HeoOXOAUMOCTD 3aKpeIyIeHus 3a PaKTUKOL Cy-
ZIOB BBICIIEH MHCTAHIIUU CTAaTyca UCTOUHUKA IIpaBa,
YTO TOBBICUT OIpe/ieJIeHHOCTh ITpaBONPUMEHEeHU ],
CO3JacCT I 3aKOHOZAaTeIbCTBA OOPATHYIO CBA3b U
ITOMOXKET cOaTaHCUPOBATh CYAEHCKUN aKTUBU3M C
HMIIepaTUBaMM 3aKOHOJATe/IA.

[TapasienbHOE pa3BUTHE IPAXKJAHCKOTO CYZAO0-
npousBozcTBa B Poccuu u Kutae nokassiBaeT ero
TpaHcpopMaIrio B UHCTPYMEHT «BHYTPEHHEH MSIT-
KOM CIJIBI» — MeXaHU3M YKpeIUIeHUs ColluaabHOMN
CTabWIbHOCTH U JIETUTUMHOCTH BJIACTU Yepes J10-
cTyImHOe IpaBocyaue. OZHaKO HEHOPMUPOBaHHas
BO3MOXKHOCTb «MaHeBpa [IPpaBOIPUMEHUTEIA B JIUIle
cyapy»>’ criocobHa MOpPoXkKAaTh CUCTEMHBIE PHUCKH,
yrpoxKaroliye caMoi IpUupo/ie TPaBoOCyAU:

— BO-TIEPBHIX, ITUGPOBU3AINA U aBTOMATU3AIUA

PUCKYIOT TOPOAUTH MeXaHUCTHUYeCKoe ITpaBoCy-

Jve. DKCIaHcusa MabIoHHBIX peliieHnit 6e3 «Jeyo-

BeKa B iukJe» (human in the loop)* mogpeiBaer
WHAWBUyaJTbHOE YCMOTPEHUE CYyJbU U YIET UM
KOHTEKCTa 00CTOSATENLCTB Jieia;

— BO-BTOPHIX, HACTOMYMUBOE CTPEMJIEHUE K MAKCH-
MaJbHOMY TIOBHIIIIEHUIO eIMHO0Opasus cyae6b-
HOW IPaKTUKK MOXET CIeNaTh CyAebHyI0 crcTeMy
YSI3BUMOM K TIOJTUTUIECKOMY JIaBJIeHUI0. EnHbIE
MeTOANYeCKHe YKa3aHUs, «yIIpexXarolye» pa3b-
SICHEHUSA BBINIECTOANINX CYAeOHBIX MHCTAHIINH
U UHBIX OPTAaHOB, CTAaHApTU3aIUsa PelleHU N
CYXKaloT cy/ZieOHyI0 aBTOHOMUIO, YTPOXKas peBpa-
TUTB TIPABOCYAYE B UHCTPYMEHT OTIEPATUBHOTO
yIIpaBJIeHUs;

— B-TPETHUX, BO3MOXKHO MPOSIBJIEHE MHCTPYMEHTA-
JIU3aluy TIpoliecca. Ecav MOTUBUPOBATH B Cye6-
HBIX PEIeHUSIX OTCTYIUIEHUs OT OYKBBI 3aKOHA
«COLIMAIbHOM CITpaBeJINBOCThIO», «<9KOHOMUYe-
CKOI1 11e71eCO06pa3HOCThIO», «ITPOodeCCHOHATN3-
MOM YYaCTHUKOB OT/IETbHBIX TPABOOTHOIIEHUH»
Y TOJOOHBIMU «MHCTPYMEHTaMU», 11eJIH TTpaBo-
CyZusi MOTYT Ha4aTh MOJYUHATHCS TOCYAapPCTBEH-
HOI IIOBECTKE.

B ycioBUsAX ZaHHOTO MapaZiokca JajabHelee pas-
BUTHE CyZIeOHOM IPAKTUKH IO TPAKAAHCKUM JieiaM
Poccutickoit @eznepaniuu u Kuratickoit Hapoanoit
Pecrry6viku TpebyeT BhIpaboTKY ypaBHOBEIIEHHOM
MTOJIUTUKY, KOTOpas codyeTasa 6bl MOJEPHU3AITHIO C
rapaHTUSIMU HE3aBUCUMOCTHU IIPAaBOIIPUMEHUTENA U
c obecrieyeHreM IPOIeCCyalbHbBIX TPaB YYaCTHUKOB
MIPOU3BO/ICTBA.

B3auMHOe U3yueHre POCCUICKOTO OMbITa baaH-
CUPOBaHUSA TPAZUIIMOHHBIX FaPaHTHUH ITPaBOCYAUS C
b poBU3aIyel U KUTaNCKOW IPaKTUKY MacIiTab-
HOIi TEXHOJIOTU3AIINU CyAeOHOM CCTEMBI TIEPCITEK-
THUBHO /IS BEIOOpA parfMoHaibHBIX pepopM, TO3BO-
JITIOMINX MUHUMHU3UPOBATh PUCKU JIeTyMaHU3aI[UN
MIPaBOCYYsl, ONTUMU3UPOBATh PECYPCHEIE 3aTPATHI
U YCWIUTD JIETUTUMHOCTD CyZIeGHOM BIACTH KaK UHC-
TPYMEHTa HallMOHAJIBHOTO PA3BUTHA.
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AnHomauus. BuideneHie y207108HbLX et 8 0mdesibHOe NPOU3BOOCMB0 ABAAEMCSL PACNPOCMPAHEHHBIM
U 2UOKUM NPOUECCYANBHBIM MEXAHUSMOM 8 Cy0eOHOIL npakmuke Ol paccMOmpeHust 00%eOUHEHHbLX
Y207108HbIX OeJl, KOMOpbLL Uzpaem 8aXCHY0 POb 8 0becneueHUL KAUecmaa Y207108H020 nNpeciedo-
8AHUSL, NOBbLILEHUL IPPeKkmUBHOCMU pACCMOMPeHUSL 0ea U 3aujume npasg 068uHsemblx. OOHAKO
8 cyOebHOll npakmuke npu paccMompeHull omaoenbHbLX 0eJl B03HUKI0 MHO20 npobiiem. Hanpumep,
eciu npedmem peuleHls He0OOCHOBAH, CMAHAAPMbL NPUMEHEHUS He YHUPUUUPOBAHbL, MEXAHUSM
Had3opa HedocmamoueH, NPasa CMOPOH He 3aujluleHbl U M.0., 8 pe3yabmarnme npumeHeHue pasdeie-
HUs 0esl CMAaHO8UMCS XAOMUUHbIM, NPOoyedypa — He CMAaHOAPMU3UPOBAHHOLL, BO3HUKAOM 8Ce803-
MOXCHDBLE S18IeHUSL PYHKUUOHAILHO20 OMUYHCOeHUS, 3HAULMENbHble OMKJIOHEHUs. 0m obecneueHus:
gepxoeeHcmea npasa. B amoti cesizu Heobxo0UMO CKOppeKmMuUposams Memoouky 8036yxcdeHus dend
0 NpexpawjeHuL NPouU3sooCcmaea no Oey, ymouHums 06sem Oesl 0 npekpauieHul npou3goocmada no
desy u yHUduyuposams npuMeHUMble CMAHOAPMbL.

Crnedyem makoice co30amb U YCO8ePIULEHCTB08AMb MEXAHU3MbL BHEULHEZ0 U 8HYMpPeHHe20 Had30pd,
umo6bl npedocmasgums CMOPOHAM HAYUHble U PA3YMHble cpedcmaa cydebHoll 3auumat, 3dexmugHo
npedomapaujarouyue 310ynompeb.ieHte gracmoio. KoHeunas yeab cocmoum 8 mom, umobsl yHudu-
yuposams Npasa u 0613aHHOCMIL, C8SA3AHHBLE C CY0eOHOIL Npakmukoll paccMompeHus 0maAeibHbLX
0es, yMeHblW UMb 3710ynompebieHile NPAgoM HA pACCMOMpPeHLe 0MOeNbHbIX desl Ha Npakmuke u
NOBbLLCUMb UEHHOCb CLCEMbl PACCMOMPEHUSL OMOeNbHbLX 0el.

Knroueswle cnosa: pasdenerue den, yHKYUOHAIbHOE omuyxcdeHue, cydebHblil Had30p, npoueccy-
AnbHble HOPMbL

Abstract. Criminal severance of cases is a common and flexible procedural mechanism in judicial
practice for handling joint criminal cases, which plays an important role in ensuring the quality of
criminal prosecution, improving the efficiency of case handling, and safeguarding the rights of the
prosecuted. However, many problems have arisen in the operation of judicial practice in the separate
case handling. For example, the subject of the decision is unreasonable, the application standards are
not unified, the supervision mechanism is insufficient, and the rights of the parties are not protected,
etc., resulting in the application of Severance of cases is chaotic, the procedure is not standardized, all
kinds of functional alienation phenomenon, has significantly deviated from the track of the rule of law.
In response to these issues, it is necessary to adjust the initiation method of severance of cases, clarify
the scope of severance of cases, and unify the applicable standards for severance of cases. In terms of
supervision mechanisms, external and internal supervision mechanisms should be established and
improved to provide parties with scientific and reasonable judicial remedies, effectively preventing
the abuse of power. The ultimate goal is to unify the rights and responsibilities of the judicial practice
of approving separate cases, reduce the abuse of the right to try separate cases in practice, and truly
realize the value of the separate case trial system.

Keywords: severance of cases, functional alienation, legal supervision, procedural norms
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C riminal severance of cases means that some
suspect involved in a joint crime or involved in
the case cannot or should not be tried together with
other suspects in the case due to legal provisions
or special circumstances of the case itself, so they
need to be tried alone or together in other cases.’
This system is an important case handling method
in judicial practice and plays an important role in
ensuring the quality of prosecution, improving
litigation efficiency, and safeguarding the legitimate
rights and interests of the parties. However, due to the
constraints of legal lag, lack of sufficient supervision
and external objective environment, there are many
problems in the actual operation of severance of
cases. With the progress of society, people’s legal
awareness has been strengthened, and the demand
for legal fairness and judicial efficiency has also been
increasing. As a common case-handling mechanism
in judicial practice, whether or not it is applied in a
scientific manner has a direct bearing on the quality
of the handling of criminal cases and the rights and
interests of the parties involved. Therefore, it is of
great significance and value to discuss the severance
of cases in criminal cases. Through in-depth analysis
of the problems in the practical operation of the
Severance of cases mechanism and discussion of how
to improve it, it will help to ensure that severance of
cases plays a positive role in the handling of criminal
cases, safeguard the justice of the law and the lawful
rights and interests of the parties concerned, and will
be of far-reaching significance in improving judicial
practice, promoting systemic improvement and
raising the level of judicial work.

1. Functional alienation of criminal
Severance of cases in judicial practice

1.1. Obstructing the unification of sentencing
standards for joint crimes

In some joint crimes, there are often cases where
severance of cases is handled. The severance of cases
divides the cases of multiple suspects or defendants
into “separate cases” and “this case”, which involve
different judicial organs and different judges. This
leads to different sentencing standards even if the
trial is based on the same facts of the case, as it is
conducted by different regions or judges.

The severance of cases affects the judge’s iden-
tification of the facts of the “later case”. In some
joint crimes that are severance of cases, involving
the principal and subordinate offenses, the deter-
mination of the principal and subordinate offenses
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is important for the outcome of the case trial, and
frequent severance of cases is often not conducive to
the ascertainment of the facts of the case as a whole.
Secondly, in the severance of cases, the judge in the
latter case is prone to copy the factual findings and
evidence of the former case, and even the principal
and accessory offenses, neglecting to ascertain the
facts of the latter case, resulting in the invocation of
a confusing situation, and hampering the uniformity
of sentencing standards.

The conviction and sentencing of “this case” and
the “separate cases” are not consistent. In separate
trials, facing the same evidence, different judges or
juries may make contradictory judgments, leading to
the phenomenon of different judgments in the same
case.” Secondly, after the severance of cases, the “this
case” and “separate cases” are often different offens-
es, with different degrees of social harm and diffe-
rent internal feelings. Different judges, based on dif-
ferent facts and findings of guilt, as well as differences
in the parties’ attitudes to pleading guilty, may have
a certain degree of disagreement in the trial of the
case, which may easily lead to inconsistencies in the
conviction and sentencing of the offenders.

1.2. Misalignment of the risk burden
of case handling

In the practice of severance of cases, the investiga-
tion organ generally pays more attention to the col-
lection of criminal facts and evidence of the suspect
who is present in the case, while for those who are
not present in the case who are applicable to sever-
ance of cases, it adopts incidental review, ignoring
the fugitive suspects of the investigation and evidence
collection. The judges in the “later case” usually use
the confession of the suspects in the previous case as
the basis for the trial, which undoubtedly increases
the risk of the case. For the risk of wrongful convic-
tions caused by a lack of evidence, it is usually not
ultimately borne by the investigating authorities, but
by the procuratorial organs or courts, which results
in a mismatch in the risk burden of case handling.

Although the Supreme People’s Procuratorate
and the Supreme People’s Court issued the “Opin-
ions on Improving the Judicial Responsibility Sys-
tem” respectively, both will “do their duty of care” as
a reason to exempt the prosecutors and judges from
responsibility, but for the “do their duty of care” of
the assessment, often However, the judgment of “due
diligence” is often based on the final outcome of the
trial. Therefore, the risk of severance of cases is ac-
tually borne by the procuratorial authorities and the
people’s courts, and even if they have “fulfilled their

Hu Zhi-fang. Reconsideration of the Concept of Separation of Cases in Criminal Cases and its Scope of Application —

Taking the Guiding Opinions on Regulating the Application of “Separation of Cases” in Criminal Cases as a Reference //

Journal of Law. 2016. No. 9. P. 112.

Law Forum. 2013. No. 28 (01). P. 108.

Dong Kun. On the Alienation and Return of the Normative Function of “Severance of Cases” in Criminal Proceedings //
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duty of care”, errors in the outcome of the trial will
cause them to bear the burden of error, and a great
deal of judicial resources will certainly be wasted.

1.3. Expanding the space for power-seeking
judicial corruption

Severance of cases as a special case digestion
mechanism, will be a part of the common crime sus-
pects temporarily not prosecuted undoubtedly for the
right to rent-seeking space. In practice, if the suspect
and the public security organs have improper contact,
artificially divided into severance of cases, and then
downgraded processing, can make the defendant to
reduce the punishment or even not punished, the
plaintiff’s rights and interests have been harmed but
nowhere to complain. For example, the Intermediate
People’s Court of Jiangmen City, Guangdong Prov-
ince, in its judgment (2002) Jiang zhong Fa Xing Jing
Chu Zi No. 33, stated that Yan Xi long and five others
were convicted of illegal business operations for laun-
dering money through underground banks. However,
the core contributors of the bank, Lian Zhuozhao and
Lin Yiming, were labeled as “severance of cases” and
fled to Hong Kong to circumvent the law, and were
eventually not brought to trial.?

Secondly, the public security organs nowadays
mainly adopt a performance appraisal system, which
is a comprehensive evaluation of the public securi-
ty organs’ work in terms of the detection rate, the
quality of case processing, and the degree of satisfac-
tion with community services. Under this evaluation
mechanism, investigative departments are more in-
clined to severance of cases in order to increase the
detection rate. As a result, the public security organs
sometimes artificially divide up cases in order to meet
their targets, disregarding the objective laws of crime
and investigation, thus wasting the country’s judicial
resources.

1.4. Obstructing the realization
of the procedural rights of the accused

It is often difficult to realize the defendant’s rights
to confrontation and defence after the severance of
cases. After the severance of cases, the “this case”
and the “separate cases” will undergo investigation,
prosecution and trial respectively. In most cases, the
case-handling authorities tend to use the confession
or relevant evidence of the offender in the “separate
case” as evidence in the case, at which point the of-
fender in the “separate case” becomes a “witness” in
the case. At this time, the other offender becomes a
“witness” in the case, and his confession will be used

3
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2012. No. 7. P. 38.

as “testimony” to confirm the criminal conduct of the
defendant in “this case”.” In fact, in the severance of
cases, the relevant accomplices are often detained
or punished because the previous case has already
been tried, and they are often unable to testify in per-
son, which results in the defendant suspect in the
“separate case” not being able to exercise his or her
right to question and cross-examine the “witness”,
thereby causing the defendant to lose their relevant
right to cross examine and argue. And some judges
will invoke the fact finding and evidence of the “this
case” when hearing the “separate case”, simplifying
or omitting the verification of evidence, which will
indirectly deprive the suspect of his right of cross ex-
amination and defense.

2. Reasons for the functional alienation
of the mechanism for the criminal
severance of cases

2.1. Single decision-making subject

One is the single decision subject in the decision
procedure of severance of cases. In practice, sever-
ance of cases is often regarded as a means for investi-
gating authorities to deal with some common crimes
in handling cases.” In the course of criminal proceed-
ings, the investigating authorities often indicate on
the transferred legal documents that the suspects
are to be “severance of cases”.® This shows that the
decision to severance of cases is currently centralized
in the investigating authorities. In fact, severance of
cases may occur at every stage of investigation, pros-
ecution and trial, so restricting severance of cases to
the investigating authorities and the investigation
stage is very limited.

Another is the lack of status of the parties in the
severance of cases procedure. In criminal proceed-
ings, the parties are often in a passive position as to
whether or not to severance of cases and the reasons
and results of severance of cases, and they do not
have the right to request severance of cases. Howev-
er, the severance of cases has a direct impact on the
punishment of the accused. Therefore, the absence
of the subject position of the parties in severance of
cases is unfair, and the parties should not be excluded
from the scope of the subject of the right to decide.

2.2. Applicable standard ambiguity

The ambiguity of the applicable standards for the
severance of cases is demonstrated first and foremost
by the fact that there are no uniform standards of

Zhan Yi-jia. Alert to legal loopholes under “severance of cases’[J] // Government Legal System. 2010. No. 13. P. 40.
Liu Ren-wen. Review and Improvement of Severance of Cases in Criminal Cases // Politics and Law. 2021. No. 5. P. 144.
Wu Guo-gian, Xu Ying, Chen De-yuan. Research on Severance of Cases in Criminal Cases // Public Security Research.

Fang Hai-ming, Zhu Zai-liang. Empirical Analysis of Cases of Severance of Cases in Criminal Proceedings — The

Perspective of Huzhou City, Zhejiang Province // Jurisprudence. 2010. No. 10. P. 152.
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application and sentencing among different state
organs. In judicial practice, the standards for the
application of severance of cases by investigative and
procuratorial organs in different regions may vary,
and the delivery and labeling of relevant case file
materials are not uniform. Article 18 of the “Guid-
ing Opinions” provides that “local procuratorates
and public security authorities may, in accordance
with these Opinions and in the light of local practice,
formulate specific implementation methods for the
severance of cases.” This provision allows localities
to formulate specific implementation plans, which
is influenced by local laws and regulations, and is
even more detrimental to the uniformity of the ap-
plicable standards and sentencing criteria for the
severance of cases. Secondly, the specific legal pro-
visions on the application of severance of cases are
not exhaustive enough, and the decision-making
power of severance of cases is centralized here in
the investigating authorities, which makes the in-
vestigating authorities have excessive discretionary
power and no uniform and detailed provisions to
guide and constrain them, which will inevitably re-
sult in different judges dealing with the same kind
of cases with different standards, which in turn will
result in different results. The criteria in the “Guiding
Opinions”, such as “suspected of having committed
other crimes and in need of further investigation”
and “where severance of cases is more appropriate”,
tend to give the investigating authorities too much
discretion,” which is not conducive to uniformity in
the application of the standards.

2.3. Insufficient supervision mechanism
According to the content of the “Guiding Opin-
ions”, it can be seen that the current severance of
cases is mainly internal supervision and supervision
by the procuratorial organs, which has a simple pro-
vision, but only stays on “paper” and does not have
rigid requirements. For example, although Article 5 of
the “Guiding Opinions” stipulates that the materials
to be severance of cases should be examined and ap-
proved by a higher authority, this provision is mainly
an internal oversight, and the intensity of supervision
is far from adequate. For example, although Articles
12 and 16 of the “Guiding Opinions” stipulate the For
example, although articles 12 and 16 of the Guide-
lines provide for the supervision and review by the
procuratorial authorities of materials related to the
handling of severance of cases by the public security
authorities, these two provisions do not give the proc-
uratorial authorities clear powers and duties, and the
Criminal Procedure Law and other relevant laws do
not contain relevant provisions, so the supervision by
the procuratorial authorities remains on the surface
only. Social supervision of the severance of cases is
also almost vacant at the present time, which has

7 Liu Ren-wen. Op. cit. P. 142.
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led to the emergence of various problems with the
severance of cases.

American scholar Bodenheimer said: “a person
with absolute power always tries to impose on those
he controls.” The lack of supervision and other rea-
sons have led to the functional alienation of the sever-
ance of cases mechanism and the failure to guarantee
the quality of cases, and it has even become a way and
a means of practising favouritism and deviating from
the rule of law. For example, in 2002, Lian, known as
the “King of High Seas Gamblers”, was suspected of
a major smuggling case, but with the help of Zheng
Shao dong, Assistant Minister of Public Security, he
used the severance of cases as an excuse to avoid trial
and fled to Hong Kong, where he was not arrested
until 2008 because of his involvement in other cases.

2.4. Lack of protection of rights

As for the current provisions relating to the sever-
ance of cases, the severance of cases in practice may
exist in the absence of relief procedures, mainly re-
flected in the lack of procedures against the severance
of cases, the lack of review and appeal mechanisms,
the lack of remedies, the delayed judicial settlement,
etc., affecting the rights of the parties to the safe-
guards.

From the perspective of criminal suspects and de-
fendants, a coercive legal instrument implemented by
a National Judicial Organs is undoubtedly arbitrary
if it is not accompanied by any sanctioning conse-
quences and lacks avenues for redress. Indeed, in
the current decision to “severance of cases”, criminal
suspects and defendants do not have a suitable way
to object to the decision to severance of cases, recon-
sideration, appeal and other means of redress, most
of them are passive acceptance. Moreover, in cases
of severance of cases, the relevant co-defendants are
often not available to testify, but their confessions
often become “witness testimony”, which results in
the defendant losing the relevant rights of confron-
tation and defense.

3. Reflections on improving
the mechanism for severance of cases

3.1. Adjusting the initiation
method severance of cases

As mentioned above, severance of cases appears
in all stages of criminal proceedings, and it may be
decided at each stage. And the current practice, the
severance of cases of decision-making power is mainly
concentrated in the investigative organs, which is too
one-sided for the application of severance of cases. If
the procuratorial organs are given the right to decide
on the severance of cases, it will be more conducive
to the procuratorial organs in the criminal proceed-
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ings on the public security organs of the severance
of cases related to the supervision of the work, and
give play to its subjective initiative. It is more con-
ducive to making up for and ensuring the fairness
and reasonableness of the previous legal procedure
through the latter procedure, and promoting proce-
dural justice. In addition to this, the people’s court
as a trial organ, its actual trial of the case so that
the actual situation of the case is clearer, so give the
people’s court appropriate decision-making power is
more conducive to litigation to the improvement of
efficiency. The investigative power of the supervisory
organs is similar to that of the public security organs,
so give the supervisory organs a certain severance of
cases decision-making power is also in line with the
logic of the law. Therefore, this paper believes that
the concept of the severance of cases should be clear-
ly defined and broadened to include public security
organs, procuratorial organs, the people’s court and
the supervisory organs.

In addition, the parties should also be given the
right to apply. The right of application refers to the
right of the suspect or defendant to take the initia-
tive to apply for severance of cases. In the event of
unduly prolonged detention, delayed trial, or a joint
trial that is detrimental to one’s own interests, the
person concerned may file an application with the
case-contracting organ, stating the reasons and jus-
tifications for the application. Within the prescribed
time limit, the relevant state organ shall examine the
application and respond with a statement of reasons
as to whether or not the severance of cases will be
applied. If the party concerned is not satisfied, he or
she has the right to file a reconsideration. By giving
the parties concerned the right to file an application,
it facilitates a better choice of the form of litigation
that suits the parties concerned, and also indirectly
supervises the relevant State organs, thereby reduc-
ing the possibility of adverse consequences for the
rights holders.

3.2. Unified standard for the application
of severance of cases

The standardization of the application of sever-
ance of cases has a crucial role in criminal justice
practice, which not only helps to ensure judicial jus-
tice and improve the efficiency of litigation, but also
effectively safeguards the legitimate rights and inter-
ests of the parties. With regard to the unification of
cases of severance of the applicable standards, this
paper believes that mainly from the following three
aspects:

First, to clarify the “parallel processing of cases
as the main, severance of cases as a complementary”
principle. Emphasize the severance of cases can only
be used as an auxiliary means, only in some special
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circumstances can be applied “severance of cases”,
at the same time, it is necessary to strengthen the
punishment for the abuse of the severance of cases
handling to truly realize its value. For example, the
decision to severance of cases in violation of the law
should be included in the scope of procedural sanc-
tions. Only with the relevant sanctions can abusive
and illegal behavior be curbed. This move is condu-
cive to safeguarding the legitimate rights and inter-
ests of the parties concerned, and restrains the right
to decide on severance of cases at the legal level.

Secondly, the scope of application of severance
of cases should be detailed. The scope of application
of severance of cases refers to when and under what
circumstances severance of cases can be applied. Al-
though the “Guiding Opinions” provide for the sever-
ance of cases and the prohibition of their application,
their content is too broad and is not conducive to the
uniformity of the application of severance of cases.
Therefore, it should be expanded in the following
areas: first, it should improve the scope of application
for the protection of special groups. The “Guiding
Opinions” only provide for the case of minors, but not
for criminal suspects and defendants from other spe-
cial groups, such as the deaf and dumb. The second
is the expansion of cases of severance of cases. For
example, in the case of joint crimes, some criminal
suspects plead guilty and some do not plead guilty,
etc. Provisions are made to make them more in line
with the needs of time, so as to appropriately reduce
the discretion of the relevant public officials.

Thirdly, the applicable procedures for the sever-
ance of cases should be improved. The system for the
severance of cases should be clearly defined and sys-
tematized in order to regulate the conduct of public
officials and prevent abuse. In addition, the system of
severance of cases should be improved by specifying
that all materials involved in the severance of cases
should be submitted. For example, the “Russian Fed-
eral Code of Criminal Procedure” clearly stipulates
that: “When a criminal case is split up, the materials
shall be transferred with it, and the materials of the
split case shall include the originals of the procedural
documents of significance to the case, or copies of the
procedural documents that have been confirmed as
correct by the signature of the investigating officer or
inquiry officer.”® For cases that are handled separate-
ly, they should be re-investigated, if necessary, and
dealt with properly.

3.3. Strengthening the supervision
of the severance of cases

One is to strengthen internal supervision of the
severance of cases, which includes: first, the establish-
ment of an internal supervision mechanism: setting
up a specialized supervision department or desig-

Wang Ya-xin, Liu Rong-jun. Procedural Justice and Litigation. Beijing : China University of Political Science and Law
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nating a person to supervise the implementation of
the severance of cases, so as to prevent corruption
and abuse of power by internal personnel. The sec-
ond is the simultaneous introduction of peer review:
through the establishment of a peer review mech-
anism, professionals at the same and higher levels
can assess and supervise the procedures and results
of the severance of cases. Thirdly, periodic public as-
sessment: regular public reviews are conducted to
monitor whether the practice of severance of cases is
standardized in order to achieve the desired results.
Fourth, conduct regular training and education for
relevant personnel: Provide regular education and
training for court staff and public security personnel
to enhance their understanding of the severance of
cases mechanism and their ability to implement it, so
as to prevent erroneous implementation due to a lack
of knowledge and skills.

In addition to strengthening internal supervision
of severance of cases within the public security and
judicial organs, external supervision of the applica-
tion of severance of cases should also be strength-
ened. In this regard, the supervision by the procu-
ratorial authorities should be improved. The proc-
uratorate is the organ that participates in the entire
process of criminal proceedings, and exercises legal
supervision over criminal proceedings in accordance
with the law. The paper argues that the procuratorial
authorities should be legally authorized to supervise
matters relating to the severance of cases. Specifically,
this may include: the first people’s procuratorate shall
have the right to examine the materials for the sever-
ance of cases decided by the investigating authorities,
and shall require them to be made up if they do not
meet the conditions; if they are not made up within
the prescribed period of time and do not comply with
the provisions for the severance of cases, the procu-
ratorate may, in the light of the actual circumstances,
revoke the decision for the severance of cases. Where
the second people’s procuratorate finds in the course
of its examination that the severance of cases is un-
lawful, it is authorized to revoke the decision and
transfer the person concerned to the relevant depart-
ment for processing. The third people’s procuratorate
has the right to question and require the handling of
severance of cases for a prolonged period of time after
they have been dealt with or downgraded.

Another is to strengthen public supervision. Pub-
lic supervision plays a pivotal role in the severance
of cases. In our country, although the severance of
cases mechanism has entered the rule of law, but
the degree of public participation is still relatively
low. Therefore, the principle of openness should be
upheld as a necessity, and judicial disclosure should
be carried out in addition to cases involving State se-

’ Liu Ren-wen. Op. cit. P. 144.
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crets, commercial secrets and personal privacy, which
should not be made public.

3.4. Enhance the protection of the rights
of the parties involved

An important issue involved in the severance of
cases is that the rights of the parties involved are not
guaranteed. This is mainly manifested in two aspects:
one is that after the severance of cases, the absence
of relevant personnel in the case results in the de-
fendant’s right to testify and defense not being guar-
anteed; and the second is that the parties involved to
the relevant organs decide to deal with the results of
the severance of cases cannot find relief procedures.
The first point is the problem of procedural appli-
cation, and the second point involves the problem
of judicial relief. Therefore, this paper believes that
the severance of cases should be improved from two
aspects in terms of judicial remedies:

One is to ensure that co-defendants who have
been dealt with separately appear in court to testify.
According to Chinese law, witness testimony must be
prosecuted and defended by both sides of the ques-
tioning and verification, in order to serve as the basis
for the case.’ As a “separate case” testimony “previous
case” statement, because of its own powerful rela-
tionship, so it cannot be directly converted into tes-
timony. Must be examined by the court as a witness
testimony can be used as a conviction and sentencing
considerations, to ensure that the defendant’s right
to confrontation.

Another is to give the parties involved the right
to raise objections. A system that only allows the
parties to passive choice, the basis of justice is lost,
contrary to the spirit of the law. In response to the
issue of the party’s right to relief in the severance of
cases, this paper argues that it should be given the
relevant right to raise objections to the relevant au-
thorities when the party involved believes that its
rights have been infringed upon, and that the relevant
authorities must respond within a certain period of
time. For example, Article 13 (2) and Article 4 of the
“German Code of Criminal Procedure” stipulate that,
if a situation arises or is found to be unsuitable for
consolidation before the court trial, and the prosecu-
tor’s office objects to the separation or consolidation
of the court trial, it has the power to file a protest
against. After the commencement of the trial, the
court may, on the application of the procuratorate
or the defendant or ex officio, decide to sever or join
criminal cases that are interrelated.'® This can avoid
arbitrary severance of cases and abuse of power by
the authorities concerned, and to a certain extent, it
strengthens the protection of the litigation rights of
the parties concerned.

' German Criminal Procedure Code / Translated by Zong Yu-kun. Beijing : Intellectual Property Press, 2013. P. 8.
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4. Conclusion

The article discusses the complexity and importance
of the mechanism of criminal severance of cases,
and by analyzing the current problems and causes of
severance of cases, it is found that although severance
of cases provides flexibility and efficiency to the
criminal justice system in theory, in practice, due to
the problems of unsound legal frameworks, imperfect
social supervision mechanisms, and backward
concepts of law enforcement officials, severance
of cases deviates from its original goal in judicial
practice, and this has led to many cases of injustice
and abuse of power. Therefore, in order to ensure
the fair and efficient operation of the severance of
cases mechanism, this paper puts forward a series
of recommendations for improvement, including

@

supplementing and perfecting the relevant laws,
establishing a sound monitoring mechanism, and
providing adequate channels for judicial relief, with
the aim of providing more effective solutions for
cases that have been unfairly handled. It is only when
these recommendations are effectively implemented
that the mechanism for the severance of cases can
truly play its positive role in criminal proceedings.
This requires the full cooperation of lawmakers,
law enforcement officials and all sectors of society
to continuously optimize the legal system and
enhance public legal awareness while strengthening
the professional ethics and legal training of law
enforcement officials. After all, the realization of
fair and efficient criminal justice is a long-term and
arduous task that requires the joint progress and
efforts of the law, society and individuals.

REFERENCE

1. Dong Kun. On the Alienation and Return of the Normative Function of “Severance of Cases” in Criminal

Proceedings // Law Forum. — 2013. — No. 28 (01).

2. Fang Hai-ming, Xie Keke. Problems and Supervision of Cases of Severance of Cases // People’s Procuratorate. —

2010. — No. 17.

3. Fang Hai-ming, Zhu Zai-liang. Empirical Analysis of Cases of Severance of Cases in Criminal Proceedings —
The Perspective of Huzhou City, Zhejiang Province // Jurisprudence. — 2010. — No. 10.

4. Hu Zhi-fang. Reconsideration of the Concept of Separation of Cases in Criminal Cases and its Scope of
Application — Taking the Guiding Opinions on Regulating the Application of “Separation of Cases” in Criminal
Cases as a Reference // Journal of Law. — 2016. — No. 9.

5. Liu Ren-wen. Review and Improvement of Severance of Cases in Criminal Cases // Politics and Law. — 2021. —

No. 5.

6. Sheng Hong-wen. Problems in the Severance of Cases and the Construction of Inspection and Supervision
Mechanism // People’s Procuratorate. —2013. — No. 3.
7. Wang Ya-xin, Liu Rong-jun. Procedural Justice and Litigation. — Beijing : China University of Political Science

and Law Press, 1996.

8. Wu Guo-gian, Xu Ying, Chen De-yuan. Research on Severance of Cases in Criminal Cases // Public Security

Research. — 2012. — No. 7.

9. Xu Si-wen. Procuratorial Supervision of the Application of “Severance of Cases” in Criminal Cases // Journal
of Shanxi Province Politics and Law Management Cadre College. — 2015. — No. 28 (01).
10. Yuan Ming, Zhang Qing-bin. Understanding and Application of the Guiding Opinions on Standardizing the
Application of “Severance of Cases” in Criminal Cases // People’s Procuratorate. — 2014. — No. 8.
11. Yuan Ming, Zhang Qing-bin, Huang Gang. Problems and Countermeasures in the Severance of Cases // People’s

Procuratorate. — 2013. — No. 6.

12. Zong Yu-kun. German Criminal Procedure Code. — Beijing : Intellectual Property Press, 2013.

HOHKuP



[Tpu mconb30BaHUM OIYOJIMKOBAHHBIX B €XKeTOHIKE MaTepHasioB
ccputka Ha «FOpuzandeckyro HayKy B Kutae u Poccun» obs3aTesbHa.
[NepemneyaTka AOIMyCKaeTCsA TONBKO 110 COIVIACOBAHUIO C PeJaKIue.

Touka 3peHUs peAaKIK He BCerZia COBIIAZIAeT C TOUYKOH 3peHUs aBTOPOB My OIMKaIIHT.

IOpuanyeckan Hayka B Kurae u Poccun
ExxerogHuk
N2 8/2025

[lepuosudeckoe meyaTHOE U3JJaHUE, XKYPHAJ.
Uspaerca ¢ 2017 roga, Beixogut 1 pa3 B rof.

Yupeautens:

MOCKOBCKUM rocylapCTBEHHBIN I0PUANIECKUHT
yuusepcuteT umenn O.E. Kyradpuna (MI'TOA)
Wsparenb:

MOCKOBCKUHM roCcylapCTBEHHBIN IOPUANIECKUHT
yuusepcuteT umenu O.E. Kyradpuna (MI'FOA)

JKypnau 3apeructpupoBal ®efepaibHOI CIyKO0M 0 HaA30py B chepe CBsA3H,
MHGOPMAITMOHHBIX TEXHOJIOTUH ¥ MaCCOBBIX KOMMYHUKAITHH:
[T N2 ©C 77-66562 ot 21.07.2016.
OcCHOBHBI€ A3bIKU XXypHaJIa: PyCCKUU, KUTAWCKUU, aHIVINUCKUH.
© Yuusepcutet umenu O.E. Kyrapuna (MI'TOA), 2025
BxoauT B anekTpoHHy0 6ubamnoteky EBSCO.
Anpec pegakuuu: 125993, Poccus, r. MockBa, yia. CagoBaa-KyapuHckas, 4. 9.
Ten.: (499) 244-88-88 (106. 687).

PemakTop JI. A. MyHkyesa
KoppekTtop C. Y. Epwosa
KommneroTepHas Bepctka /I. A. beasikos

O6BeMm: 20,00 yci. mey. 1., popmar 60X 84 /8. IToanucano B neyatsb 18.05.2026
TFapuauTypa “Charter”. [ledats uudpoBas.
Bymara o¢dcernas. Tupaxk 200 3k3.

OtneuaraHo B M3zaTenbCckoM IieHTpe
Yuausepcutera umenu O.E. Kyradpuna (MI'FOA)
125993, r. Mocksa, yi. CagoBaa-Kyzapunckas, a. 9







