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Annomauus. [IpunydumesibHble 2paic0aHCKO-NPA8o8ble AKMbL C NPABOM 0M3blA U NPeCIyeHlUe
8 8ude NPUHYOUMENbHOU COeNIKU OMHOCAMCA K 08YM NOHAMUAM 8 chepax 2pancdaHckozo
U Y20/108H020 Npasa u He umerom mexncdy coboil Huuezo obujezo. Ho, ananusupys cydebHyo
NPAKMUKY, MONCHO CKA3AMb, YMO AKM NPUHYOUMENbHOIL COeNIKU MOcem 00HOBPeMeHHO HAPY UMb
€680600Y 801U CMOPOH, OXPAHAEMYH 2DPANOAHCKUM 3aKOHOOAMEbCMBOM, NOPSIOOK COBEPLLEHUS
COUUANBbHBLX COeNIOK, 4 MAaKice TUUHble NPA8A U UMYULeCMeeHHble NPAsa CMOPOH, pe2yalpyemble
Y207108HbIM 3aKoHOOamenbcmaom. Takum obpazom, dasce ecau 2paicOaHckoe 3aKOHO0AMebCMao
npedycmampusaem, 4mo CmopoHbL UMeIm Npago Ha pacmopicetie 002080pa U 2paXOaAHCKO-
npagogyio cucmemy KOMNeHcayll, Imo 8ce pagHO He 8 COCMOSHUL NOKPbIMb yiep6, NPUUUHEHHbLL
COUUANBHBIM NPABAM U UHMeEPeCcam, OXPAHIeMbIM Y20J108HbIM Npasom. [pancdaHcko-npasosas
dellcmeumesibHOCMb He PABHA Y20J108HO-NPABOBOLL 3aKOHHOCML, NO3MOMY, He3as8UCUMO OM Moeo,
deticmayrom i ommeHsieMble 2pANCOAHCKO-NPAgo8ble AKMbL, WL NOCIe OMMeHbL 2DPaANIAHCKO-
npasogsix aKkmosg NpuHyoumenbHas coeaka moxcem Oblms NPUSHAHA NpecmynieHueM. Imo
makoice s1851eMCSL Pe3ybMamom pedhopmul npuHyUNa cydebHO20 pa3dupamenscmeda y20J108H020
npouecca, npeduiecmayroujezo 2panc0aHckomMy npoueccy. M ycmanosieHue pakma npecnynieHus He
00513ameJibHO 03HAUAeM Y2008HYH0 0MBEMCMBeHHOCMb BUHOBHO20, Y207108HOe 3AKOHO0AMEbCMB0
npedocmasJsisiem Ucmuy 803MOXCHOCMb ONPA8OAmbCsi.

Knroueswte cnoga: deiicmaue no npuHyxcdeHUo, npecmynjeHue 8 8ude NPUHYOUMENbHbLX COeNOK,
ycmauosJieHie eQUHCMBed Npagonopsaoka

Abstract. The coerced civil juristic acts with the right of revocation and the crime of forced transaction
belong to two concepts which have nothing to do with each other in the scope of civil law and criminal
law, but by analyzing the status quo of the judicial practice of he coerced civil juristic acts and the crime
of forced transaction, It can be known that the act of forced transaction violated the party’s freedom of
will protected by the civil law and the order of social transactions and the personal rights and property
rights of the parties regulated by criminal law at the same time. Therefore, even if the civil law provides
that the parties have the right of revocation and a civil compensation system, It is still unable to cover
the damage suffered by social rights and interests at the criminal level. Civil validity is not equal to
criminal legality, so whether in the state of revocable civil juristic acts or after the elimination of the
right of revocation of civil juristic acts, it may be established as a crime of forced transaction. It does
not violate the principle of the unification of legal order and the modesty of criminal law, and it is
also the embodiment of the reform of the principle of judicial trial of criminal procedure prior to civil
procedure. And the establishment of the crime does not necessarily mean the criminal responsibility
of the perpetrator, the criminal law gives the litigant the scope to be excused.
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With the development of the modernization of
the rule of law, the implementation of the Civil
Code, especially the ideas of autonomy of private
law, freedom of contract, principle and honesty,
and protection of rights contained in the Civil Code,
which is increasingly integrated with other laws
based on the characteristic of the extensiveness of
social relations regulated by civil law. This has led to a
rise in a significant number of civil and criminal cross
cases in judicial practice, presenting new challenges
for the legal workers. The traditional approach of
working, which was confined to a single area of
legal regulation, no longer adapts to the new stage
of development. The transition from“civil-criminal
cross” to“civil-criminal coordination” has gradually
become a new trend in the development of the
relationship between civil and criminal.

1. The origin of the issue

A scientific grasp of judicial status arises from ef-
fective data analysis,and it is the quickest and most
effective method to research the precise application
and intersections of legislative provisions of the co-
ercive behavior and the crime of forced transaction
through the judicial decision of the people’s court.
This study investigates the association between co-
erced civil legal activity and forced transaction be-
havior by selecting and researching open cases on
the Judgment Documents network using keywords
like "coercion" and "forced transaction." Relevant data
and conclusions are drawn:

1.1. Analysis of judicial situation

Different from the previous belief that the crime
of forced transaction can only exist in the criminal
field, the author discovered that “forced transaction
crime” occurs in a significant portion of civil judg-
ments through research and analysis. Although the
judiciary will not pass judgment beyond the area of
jurisdiction, it still illustrates some problems existing
in the judicial situation.

The author conducted a search with “forced
transaction” and “coercion” as the key words. A
total of 583 civil judgments were identified on the
Judgments Document Network within the ten-year
span ranging from 2013 to 2023. The frequency of
their occurrence has shown a steady upward trend
since 2013, but it has increased dramatically since
2017, maybe as a result of the market commodities
economy’s quick growth and the public’s increased
knowledge of litigation. The number of civil
judgments peaked in 2020 at 142, although there
has been a downward trend since then, it is necessary
to take into account the trend in recent years that
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judgment documents are not online and the impact
of the COVID-19 pandemic, so it indicates that the
overall trend have been upward. The number of
coerced transactions in the form of coercion is rising
in the market transaction, and the relationship
between it and the establishment of “crime of forced
transaction” is worth investigating.

Mumber of civil judgments from 2013 to 2023

The following information can be obtained by
carefully analyzing the 40 civil judgments in 2023, :
first, all of them occurred in contractual disputes,
of which 57.5 % were disputes over commodity
house pre-sale contracts, 10 % involving disputes
over house purchase and sale contracts, 7.5 % each
were disputes over construction contracts and house
lease contracts, and 5 % were disputes over property
service contracts, which centered on the commercial
house transaction and other related areas; Secondly,
the majority of the amounts involved—roughly
100,000 yuan—accounted for 62.5 % of the total,
the greatest amount is 72 million yuan, while the
lowest was 2,274 yuan, which shows that the social
harm of the acts involved was greater; Furthermore,
a comprehensive analysis revealed that all the
plaintiff’s lawsuit claims pointed out the fact that
the defendant had coerced the transaction, but the
defense reasons of “there is no coercion and other
facts of forced transactions” is as high as 90 % of
the cases, the cases involving whether to establish
another crime of coerced transaction accounted for
12.5 %; Ultimately, 10 % of the judgment results
determined that facts regarding forced trading could
only be identified if there were already criminal
judgments in place, otherwise can not be identified;
15 % of cases were closed on the basis of “Insufficient
evidence beyond a reasonable doubt and insufficient
to prove coercion”, judicial decisions strictly observe
the boundaries of separating civil and criminal.

In various civil judgments, the courts have
mentioned that the coerced party who has been
coerced by another person to commit a civil juristic
act against his or her true will has the right to request
the people’s court or arbitration institution to set it
aside, ' but the court will not investigate whether
a crime of forced trade or other serious crime has

Article 150 of the Civil Code stipulates that “a party or a third party has the right to request the people ‘s court or arbitration

institution to revoke a civil legal act committed by the other party in violation of its true intention by means of coercion.”

HOHKuP



75 ") " v

been established, as it does not fall within the scope
of the civil law. It can be seen that there are no
particular law-making stipulation or specific judicial
cases regarding the relationship between the exercise
of the right of revocation of civil juristic acts under
duress and the establishment of the crime of forced
transaction.

However, the purpose of civil law is to protect the
legitimate rights and interests of civil subjects and
upholds social and economic order, while criminal
law aims to deter crimes and defend human rights.
There are overlap and coopetition interactions
between them, but no direct conflict. Therefore, to
a certain extent, acts that safeguard the legitimate
rights and interests of civil subjects are also fulfill
the purpose of criminal law. Thus, it is necessary to
explore the relationship between the exercise of the
right of revocation of civil juristic acts under duress
and the establishment of the crime of forced trading
to provide scientific theoretical guidance for judicial
practice.

1.2. Problem basis: The cross-competition
of forced trading behavior and coercive behavior

Prior to formally debating the paper’s argument,
it is necessary to clarify whether the act of coercion
and forced trade behavior truly constitutes a criminal-
civil conflict. In the legal provisions, the criminal
law defines forced trade behavior as the use of
violence or coercion to forcibly purchase and sale of
commodities, to compel others to provide or accept
services, to force others to participate in or withdraw
from bidding or auctions, to force others to transfer
or acquire shares, bonds or other assets of a company
or enterprise, and to force others to participate in or
withdraw from specific business activities.

And only to the extent of serious circumstances can
be included in the scope of criminal law, otherwise
it should be restricted by administrative law. While
coercion in civil law refers to the act of forcing the
other party to make an act that is contrary to the true
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intention by threatening to cause damage to the life ,
health, honor, reputation and property of the citizens
and their relatives and friends, or by threatening to
cause damage to the honor, reputation and property
of legal persons and other organizations.?

Although modern law only protects the “free will”
that it recognizes,’ the Civil Code grants the parties
the freedom to conclude contracts and expressly
provides that the contract will be revocable if the free
will is violated. So that the act of forced transaction
is included in a coerced civil juristic act in which the
free will of the perpetrator is violated, as provided
for in the Civil Code.

In terms of the relationship between coercive
and civil juristic act, first of all, when it comes to
the degree of coercion, the means of the crime of
coercion include two kinds of behavior, such as
violence and threats, there are obvious differences
under the detailed distinction, but coercion refers
to a type of behavior, violence and threats are the
lower concepts of coercion, and therefore they are
comparable.

The theory of coercion is divided into three types
according to the state and degree of coercion: the first
is generalized coercion, which is to cause others to
produce psychological fear to implement any nature
and content of the notice of the evil, but as long as the
perpetrator has carried out the act, as for the others
whether others have psychological fear is no matter;*
the second is the narrow sense of coercion, which
requires that it be sufficient to cause the victim to
commit a certain act or omission as a result of the
psychological fear created by the coercive act;® and
the third is the narrowest sense of coercion , which
requires that it be sufficient to achieve a level of
psychological fear that would suppress the other
party’s resistance.®

The degree of coercion in the academic circle
on the crime of forced trade agreed that should be
the narrowest sense of coercion, violence and threat
must reach the degree of suppressing the victim

Article 152 stipulates : Code ne of the following cases, the right of revocation is eliminated : ( a) the parties do not
exercise the right of revocation within one year from the date of knowing or should know the cause of revocation, and
the parties with major misunderstandings do not exercise the right of revocation within ninety days from the date of
knowing or should know the cause of revocation; ( b) The party is coerced and has not exercised the right of revocation
within one year from the date of termination of the coercion; [ c) After the parties know the cause of revocation, they
expressly express or give up the right of revocation by their own behavior. If the parties do not exercise the right of
revocation within 5 years from the date of the civil legal act, the right of revocation will be eliminated.”

Chen Zhi-jun. The Resolution of the Conflict between Civil Legitimacy and Criminal Illegitimacy — Taking the Effectiveness

of Fraud and Coercion as a Perspective // Journal of the Chinese People’s Public Security University (Social Science

Edition). 2014 (2). P. 147.

Journal. 2018 (3). P. 637.

Zhang Song-lun. Economic Analysis of Coercion Regime-Centering on Illegality and Sanctions // Peking University Law

Chen Hong-bing, An Wen-lu. Study on Coercion-type Crimes -- Analysis of the Crimes of Forced Transactions and Forced

Labor of Employees // Journal of Shanxi Politics and Law Institute for Administrators. 2014 (4). P. 26.

P. 283.

Zhou Hong-bo, Tian Kai. Judicial Application of Crimes against Market Management Order. Beijing : Law Press, 2005.

¢ Zhang Ming-kai. Outline of Foreign Criminal Law (third edition). Beijing : Law Press, 2020. P. 435.
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from resisting and forcing him to transact with the
perpetrator. In contrast, the definition of coercion in
civil law is perhaps more oriented towards coercion
in the narrow sense, so it can be inclusive to evaluate
the forced transaction behavior that only requires the
narrowest sense of coercion in criminal law.

Secondly, in terms of the types of behavior, the
types of forced transactions stipulated in the criminal
law only include the above five types of behaviors.
Coercive behaviors includes all civil juristic acts
carried out by the perpetrator, so the types of coercive
behaviors in the civil law include forced transaction
behavior.

Furthermore, as for the seriousness of the
circumstances, since not all threats are illegal,
otherwise the public power backed by the coercive
force of the state will become the strongest tool to
violate the freedom of will of others, therefore, even
if all threats are bound to affect the free will of the
other party, the key to the question is whether the
influence exceeds the limits prescribed by law and
constitutes a threat because of the violation of the
law.” As noted above, the criminal law only briefly
stipulates that “if a person commits... an act under
aggravating circumstances by means of violence or
threat, he shall be punished by...”, so the coercive acts
that can be regulated by the crime of forced trading
should only be limited to the forced trading behavior
with serious circumstances, which is illegal because
of their extremely serious social harm. Although the
current law and related regulations did not make a
clear definition of what is “ serious circumstances”,
it is certain that the forced transaction behavior with
serious circumstances is only a further limitation of
the scope of coercive behavior, and it still belongs to
the category of coercive behavior in civil law, they
are not inconsistent. Coercive behavior includes
forced transaction behavior, but for the convenience
of writing, the act of forced transaction is collectively
referred to as the serious forced transaction behavior
that met the requirements of criminal law and the
cross-competing parts within the scope of civil and
criminal regulations in the following.

2. Criminal-civil conflict of the crime
of forced transactions

As noted above, coercive act is inclusive of the
evaluation of forced transaction behavior. Therefore,
there must be some space between the exercise of the
rescission right of civil juristic acts under duress and

the establishment of the crime of forced transaction.
However, traditional legal theories and the general
concept of society hold that since a party enjoys the
right of revocation provided by law, the act has the
status of “legal” (even if temporarily) in civil law
whether or not he exercises its right of revocation,
the victims’ economic losses may be filled up, and
it is not subject to the regulation by the crime of
forced transaction in the criminal law. The view that
“whether the criminal law investigates the criminal
responsibility of the perpetrator does not depend on
whether a party to a civil juristic act exercises the
right of revocation” is contrary to the principle of the
unity of the legal order, the modesty of the criminal
law, and the principle of criminal procedure prior to
civil procedure, which, however, is not the case.

2.1. Not contrary to the principle
of unification of legal order

The unity of the legal order means that there is
no contradiction in the legal order constituted by the
fields of law such as the Constitution, criminal law,
civil law, and so on. The interpretations of the various
fields of law should not be in conflict with each other.®
Among the several types of contradictions existing in
the legal order, avoiding normative contradictions
is the key point in dealing with criminal and civil
cross cases. The so-called normative contradiction
means that the content of legal norms in different
jurisdictions is in conflict, a concrete or abstract act
is required and not required, or prohibited and not
prohibited, or completely required and prohibited,
or being required at the same time in an incongruous
manner in the legal order.

That is, a certain mode of behavior is
simultaneously lawful and unlawful.’ The
perpetrator’s conduct of forced transactions may
violate the crime of forced transaction stipulated
in criminal law on the one hand; it may apply the
revocable system due to the provisions of civil law
on the other hand. At this time, the normative
application of forced transaction behavior appears the
normative contradiction between the laws of different
departmental laws.

The solution of the contradiction of criminal and
civil norms depends on the judgment of the illegality
of the behavior. The contradiction of criminal and
civil norms in the scope of the competition of
forced transaction behavior focuses on : The forced
transaction behavior that conforms to the constitutive
elements of the crime is considered to be a legitimate
behavior in the civil law, so whether the legitimacy of

7" Zhang Song-lun. Economic Analysis of Coercion Regime-Centering on Illegality and Sanctions // Peking University Law

Journal. 2018 (3). P. 639.

8

the starting point // Legal Forum. 2022 (6). P. 101.

9

P.197—211.

Chen Xi-zhen. Illegality from the perspective of the unity of legal order — taking the criminal and civil cross cases as

Carl Engisch. [Germany] An Introduction to Legal Thinking. Translated by Zheng Yong-Lliu. Beijing : Law Press, 2004.
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the behavior should also be affirmed in the criminal
law, that is, whether the civil juristic acts considered
to be effective in the civil law should also affirm
the legitimacy of the behavior in the criminal law.
There are different opinions on the issue of illegality
judgment in the relationship between civil law and
criminal law in the academic circles, mainly the
controversy of the monism of illegal, the relativity of
illegality and the pluralism of illegal.

The monism of illegality is divided into strict
monism of illegality and moderate monism of
illegality. The former advocates that the judgment of
illegality of the same behavior should be consistent in
various departmental laws, and acts that are judged
to be illegal in other departmental laws cannot be
prevented from breaking the law in criminal law, and
vice versa, both should have a unified understanding
of illegality."

In other words, if the forced transaction is
established in the civil law through the revocable
system, then the legal act in the civil law should
also be legal in the criminal law, and the unified
evaluation of the illegality of the act should be
maintained. Generally speaking, criminal law is an
absolute subordinate and dependent relationship
to civil law, but this extremely formal judgment
ignores the substantive nature of illegality and the
particularity of criminal illegality, which has been
abandoned by the academic community.

The latter believes that although illegality is
unified in the whole legal order, there are categories
and levels of its manifestations, even if it is illegal in
other fields of law, it may also lack the corresponding
quality and quantity of illegality required to initiate
the effect of criminal law in this field."* Therefore, it
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advocates that “criminal illegality is equal to general
illegality plus punishable illegality”, but what is “ the
degree of quality and quantity that criminal illegality
should reach ”, the theory does not give clear criteria
for judgment. The relativity of illegality argues that
each legal norm has different purposes, so each legal
field is independent and does not affect each other,
and the existence of illegality should be judged on
the basis of teleology.

Whether the act of forced transaction is valid in
civil law absolutely does not affect the judgment of its
illegality in the criminal law. However, some scholars
believe that if the relativity of illegality is adopted
means that “extremizing the independence of the
application of norms, conceals the possible conflict
of purposes between criminal norms and civil norms,
induces the risk of the purpose of civil law norms being
overhead, and causes damage to the legal order.”**

It means that the coerced person can completely
request the person who commits the forced
transaction to be prosecuted at any time (especially
not exercising the right of revocation after the
scheduled period or giving up exercising the right
of revocation ), so that he can establish a crime and
accept the penalty, thus the coerced person not only
obtains the benefits, but does not have to bear the
liability for breach of contract. The theory of illegal
pluralism advocates the judgment of substantive
illegality, which holds that the purpose and effect of
law in various fields are different, so the evaluation
of the illegality of law in various departments is also
different. The evaluation of the illegality of criminal
law must be based on whether it has the substantive
illegality that is worthy of punishment," rather than
being controlled by civil law.

Strict monism of the Moderate monism of the illegality The relativity The pluralism of
illegality of illegal illegal
Clyll.legal, v v x (nnecessarily) v
criminal legal
Civil legal, .
Criminal illegality ) x (unnecessarily) v v

Therefore, the author supports the pluralism of
illegal and should take the substantive illegality as the
criterion of judgment. First of all, it must be clarified
that the illegal pluralism is not a violation of the unity
of the legal order. It advocates that the classification of

departmental law is based on its different normative
purposes. From the selection of legal means, the
determination of the adjustment object to the specific
operation of each departmental law can’t be separated
from the guidance of the normative purpose.

' Yamaguchi: General Introduction to Criminal Law. Third edition. Translated by Fu Li-ging. Beijing : China Renmin

University Press, 2018. P. 187.

"' Chen Xi-zhen. llegality from the perspective of the unity of legal order — taking the criminal and civil cross cases as

the starting point // Legal Forum. 2022 (é). P. 103.

"2 Chen Shao-ging. The solution to the cross-substantive problem of civil and criminal law — the development of "legal

effect theory"” // Law Research. 2020 (4). P. 79.

¥ Maeda Yayoung. [Japan] Lecture Notes on the General Theory of Criminal Law. Sixth edition. Translated by Zeng Wen-ke.

Beijing : Beijing University Press, 2017. P. 25.
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The normative purposes of civil law and criminal
law are naturally different. There is no logical and
systematic contradiction between criminal illegality
and civil illegality, which is only a false contradiction
to the unity of the legal order rather than a
substantive contradiction. Therefore, the judgment of
the civil law on the illegality of the forced transaction
behavior is only a denial that the behavior does not
conform to the civil law to protect the perpetrator ‘s
right to freedom of will, and there is no preemptive
constraint condition on whether the criminal law will
regulate it. If the forced transaction has the validity
of civil law because the coerced person gives up the
right of revocation or has not yet decided to exercise
the right of revocation, the non-violation of civil
does not prevent the criminal law from judging the
substantive illegality of the act. As long as the forced
transaction violates the legal interests protected by
the crime of forced transaction and has serious social
harmfulness, the criminal law can regulate it, civil
legality is not equal to criminal legality.

2.2. Without violation of the modesty
of criminal law

The modesty of criminal law, also known as the
complementarity of criminal law, means that the
criminal law should control the scope and degree of
punishment according to certain rules, that is, where
the application of other laws is sufficient to suppress
a certain illegal act and protect the legitimate
rights and interests, it should not be stipulated as a
crime ; where the application of lighter sanctions is
sufficient to curb a certain criminal act and protect
the legitimate rights and interests, heavier sanctions
should not be prescribed."

The traditional view holds that civil juristic acts
committed under duress are entitled to cancellation
under civil law. As a result, once the actor exercises
this right, his rights can be restored, and since civil
law establishes a system for compensating damages,
the loss of the coerced party can be fully covered
by civil law. The compelled party may still get the
corresponding consideration in accordance with the
contract, even if they decide to carry out the terms of
the initial forced transaction without using their right
of revocation. This will prevent them from losing their
ownership interest.

The crime of forced transaction is a crime set by
the criminal law to punish the behavior that disturbs
the market order and to protect the personal and
property of the counterpart. Therefore, if the rights of

the parties have been compensated, it cannot be said
that it will cause the disorder of the market trading
order and damage to the person and property of the
counterpart. Otherwise, if the perpetrator has to bear
criminal responsibility after compensating for the
loss, the scope of the regulation of the criminal law
is obviously expanded, which violates the modesty
of the criminal law.

According to this view, the application of civil law
norms should be considered first when dealing with
all criminal and civil cross-cases. Only when there
are no relevant provisions in civil legal norms can
the relevant provisions of criminal law be applied,
otherwise it is contrary to the principle of modesty
of criminal law. However, this is not the case. The
essence of the modesty of criminal law is that if the
basic legal norms such as civil law can be effectively
regulated and achieve better legal effects, then the
application of criminal legal norms has no meaning,
and will only increase the burden of the courts and
parties." They are not equivalent. The fact that the
application of civil law can effectively regulate and
achieve better legal effect does not mean that the
absolute priority of application of civil law.

Therefore, when the application of civil law and
other relevant legal norms still fails to achieve the
expected legal effects and cannot effectively protect
the infringed legal interests, it is necessary to regulate
with criminal law in order to provide comprehensive
protection for the infringed legal interests, which
will realize the purpose of the criminal law. The
core value orientation of civil law is the individual
standard, centering on the protection of individual
rights. ; the core value of the criminal law is the social
standard, with the protection of social order as the
center.'®

The so-called revocable in civil law is relative
to the coerced person. The personal interests of
the coerced person can certainly be compensated
based on the revocation system, but the person who
commits coercive acts also seriously undermines
the normal and fair trading order of the market
because of the transaction against the will of others
at the social level. In practice, many coerced people
often choose to carry out the coerced transaction
or behavior because they may suffer greater loss
of interests or cannot effectively revoke, but it is
difficult to say that the order of the trading market is
really not damaged.

When a certain degree of seriousness is reached,
the simple civil revocation system is not enough to

' Zhang Ming-kai. On the Modesty of Criminal Law // Studies in Law and Business-Journal of Economics Law. 1995 (4).

P. 55.

'S Zhang Hong-chang. Research on the Modesty of Civil and Criminal Cross Cases under the Integration of System and
Problems // Journal of People ‘s Public Security University of China (Social Science Edition). 2023 (4). P. 18.

'® Chen Zhi-jun. The Resolution of the Conflict between Civil Legitimacy and Criminal Illegitimacy — Taking the Effectiveness
of Fraud and Coercion as a Perspective // Journal of the Chinese People’s Public Security University (Social Science

Edition). 2014 (2). P. 128.
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make up for the losses suffered by the parties and
the damage to the social order. Therefore, if it is not
regulated by the crime of forced transaction, it is to a
certain extent that the person who commits coercive
acts will escape the sanctions of the law and damages
the authority and dignity of the law. Civil revocation
and civil compensation cannot fill the “guarantee” in
the sense of criminal law.

2.3. Conform to the reform of the judicial
procedure principle of criminal proceedings
prior to civil proceedings.

There has always been a dispute over the choice
of litigation procedure between “criminal procedure
prior to civil procedure” or “civil procedure prior to
criminal procedure” in criminal and civil cross cases.
Initially, in the field of economic crime and contract
disputes, the principle of “criminal proceed prior to
civil procedure” has been given priority to avoid the
omission of the punishment of criminal acts that dam-
age the interests of the state or unspecified majori-
ty. In the case of Tian Yongxin housing sale contract
dispute, Tian Yongxin and Xixiakou company signed
a housing sale contract first, Tian Yongxin timely pro-
cessed the property ownership certificate and decora-
tion after the delivery of the purchase amount.

However, in order to obtain greater benefits, Tian
Wenke, an employee of Xixiakou Company, adopted
violence and threats such as issuing announcements
and committing scolding and harassment, forcing
the victim Tian Yongxin to surrender the ownership
of the house he had already purchased at a very low
transaction price, and sold the house to the unwitting
Tian Berlin at a market price. After the incident, the
People’s Procuratorate of Rongcheng first initiated
criminal proceedings against Tian Wenke on the
grounds that he may constitutes the crime of forced
trading.

After reviewing the facts of the case and relevant
evidence, the court determined that the defendant
Tian Wenke constituted the crime of forced trading
and imposed a penalty on him. After reviewing
the facts of the case and relevant evidence, the
court determined that the defendant Tian Wenke
constituted the crime of forced trading and imposed
a penalty on him. Then in the subsequent civil
proceedings, based on the trial result of the criminal
judgment, the court determined that the fact of
forced trading existed in Xixiakou Company, which
was a "coercive act" within the scope of civil law
regulation and could apply the voidable system of
"coerced civil juristic acts", and the plaintiff Tian
Yongxin recovers the house loss from the defendant
Xixiakou Company.'”
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It can be seen that in judicial practice, the court
believes that the exercise of the right to revoke
coercive acts and the establishment of the crime
of forced trading are issues that belong to two
different jurisdictions. The commitment of criminal
responsibility and civil liability can coexist and
it is not contrary, but it is necessary to follow the
trial principle of “criminal procedure prior to civil
procedure”, otherwise it is not enough to determine
the existence of forced trading facts.

In addition to the influence of the “heavy sentence
thoughts”, the practice community’s support for the
judicial principle of “criminal proceed before civil
proceed” is based more on the difference in the
standard of review between the criminal and the civil
and on the res judicata of the effective judgement. In
the civil review procedure, the standard of probative
force of evidence adopts a high probability standard,
which only needs to make the judge form an inner
conviction that a certain fact is highly likely to
have occurred. However, the standard of proof in
criminal proceedings is “ the facts of the case are
clear, the evidence is irrefutable and sufficient, and
all reasonable doubts are excluded.”

Therefore, there is a misunderstanding in the
practice community: as long as the facts of the
case determined by criminal proceedings must be
unquestionable facts, which can be directly used
as the basis for civil trials in civil litigation without
wasting litigation resources to prove again. However,
the normative purposes of criminal law and civil law
are different. In the case of criminal and civil cross,
the trial stage mainly judges whether it belongs to the
same fact or the same legal relationship.'®

“The same fact” is not equal to “the same legal
fact” or “the same legal relationship”, the same fact
refers to the specific factual behavior carried out
by the same party, which is not different from the
different evaluation subjects. The same legal facts
and the same legal relations refer to the facts and
relations which are extracted from the same facts
and adjusted by civil law, criminal law and other legal
fields because of their different normative purposes,
different jurisdictions are concerned with different
legal facts.

Specific to the case of forced transaction, that is,
civil law and criminal law are concerned with the
basic fact that the perpetrator has committed a forced
trading behavior, but civil law evaluates the coercive
act that destroys the free will of the individual and
judges whether the act is applicable to the system
of coerced civil juristic acts in civil law; the main
evaluation of the criminal law is whether the behavior
meets the requirements of the crime of forced

' Tian Yong-xin v. Tian Bo-lin house sale contract dispute appeal case, Weihai Intermediate People’s Court of Shandong

Province (2022) Lu 10 civil and final judgment No. 2944.

'8 Li Zhao-yong. A Normative Approach to the Execution of Civil Cases under Under the Cross Between Criminal and

Civilian Conditions // Prople’s Judicature. 2023 (25). P. 93.
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transaction to damage the fair competition order of
the market and to the extent of seriousness of the
circumstances, and whether it meets the constitution
of the crime.

Therefore, there is no trial based on the same
legal fact or the same legal relationship in the case
of criminal and civil cross. If we want to ensure the
freedom of the will of the counterpart and maintain
the fair competition order of the market, so as to
achieve the balance protection of national interests
and personal rights and interests, we should adopt
the trial principle of “civil and criminal parallel”,
civil trial and criminal trial do not interfere with each
other and are independent of each other.

As for the claim that civil trial should follow the
res judicata of criminal judgment, it is even more
nonsense, because their jurisdictions are different,
the facts and legal relations examined are different,
and the legal interests protected are different, which
does not meet the preemptive constraint conditions
for the application of res judicata. In addition, “The
Summaries of the National Conference for Work of
Courts on the Trial of Civil and Commercial Cases”
issued in 2019 has proposed that civil and commercial
cases and criminal cases should be considered
separately. The trial principle has changed from
“criminal proceed prior to civil proceed” to “criminal
and civil parallel”, and has gradually become a new
guiding principle for the trial of criminal and civil
cross-cases. Therefore, the revocation of coercion
in the field of civil law and the determination of the
crime of forced transaction in the field of criminal
law can be carried out at the same time, and they are
not contradictory.

3. Exercise of the right of revocation does
not affect the establishment of the crime
of forced transaction

Taking the time of whether the right of rescission
is eliminated as the node, it is divided into the civil
juristic acts under duress after the elimination of the
right of rescission and the civil juristic acts under
duress that is still in the revocable state. The former
refers to the party exercise of the statutory right of
rescission, does not exercise the right of rescission
during the statutory scheduled period, or abandons
the exercise of the right of rescission based on various
factors after being coerced; the latter means that

the party has not exercised the right of revocation
or chosen to perform the coerced contract after the
implementation of the coercive behavior and within
the statutory scheduled period, so that the coercive
behavior is in a revocable state. At this time, the final
effect of the civil juristic act under duress is in a state
of uncertainty. However, no matter what state the
coerced civil juristic acts is in, it does not affect the
establishment of the crime of forced transaction.

3.1. Elimination of the right of revocation
does not affect the establishment of the crime
of forced transaction

The key to solve the problem of criminal and civil
cross of forced transaction behavior lies in the evalu-
ation of its criminal illegality and the judgment of its
civil validity. Civil legal relationship is based on equal-
ity and voluntoriness, focusing on the autonomy of
will and the protection of the interests of the parties.
And what it maintain is more a kind of distributive
justice, which only requires the balance of the inter-
ests of the parties. Therefore, the civil illegality is only
judged in form rather than in substance at a certain
extent."” It is legal and effective as long as the civil
juristic acts carried out by the perpetrator does not
violate the mandatory provisions of the law. However,
the mandatory provisions of effectiveness are differ-
ent from the mandatory provisions of management.

For example, Article 15 of the “Guiding Opinions
on the Relevant Issues concerning the Trial of
Contract Dispute Cases in Civil and Commercial
Matters under the Current Situation” issued by the
Supreme People’s Court stipulates that violation of the
mandatory provisions of management does not affect
the effectiveness of the contract, no does it mean that
it is an obstacle to its substantive illegality.*

It can be seen that the law still holds a negative
evaluation of forced transaction behavior, but it
stipulates such behavior as effective under the
balance of interests, and the syllogistic logical
reasoning method of “elimination of the right of
revocation-validity of the contract-legality of forced
transaction behavior” confuses the relationship
between the validity of the contract and the legality
of the behavior, which can easily lead to a major
misunderstanding of “effective is legal, legal is
effective”, and bring reverse fluctuations to the
market economy.

It can be seen that civil validity is not equal to
civil legality, civil legality is not equal to criminal

' Wang Zhi-xiang. On the Relationship between the Exercise of the Right to Cancel Civil Legal Acts under Duress and the
Establishment of the Crime of Forced Transaction // Journal of Law Application. 2023 (3). P. 60.

20 Article 15 of the Guiding Opinions on the Relevant Issues concerning the Trial of Contract Dispute Cases in Civil and
Commercial Matters under the Current Situation: The people’s court shall pay attention to the distinction between
effective compulsory provisions and managerial compulsory provisions in accordance with the provisions of Article
14 of the Interpretation of Contract Law (I1)." If a compulsory provision of validity is violated, the people’s court shall
determine that the contract is invalid; If a compulsory administrative provision is violated, the people’s court shall,
taking into account the intent of laws and regulations, determine its effectiveness in light of the specific circumstances.”
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legality, and the validity of coerced civil juristic acts
in civil law is not directly related to its illegality in
criminal law. Therefore, when the revocation right is
eliminated, the forced transaction behavior has the
validity of the civil law and the parties should perform
the contractual obligations in accordance with the
relevant provisions, but the validity it presents is only
a formal legitimacy, neither criminal law nor civil law
acknowledge its substantive legitimacy.

The forced transaction behavior is fundamentally
an illegal act that violates the will of the parties and
disrupts the market order, so the effectiveness in the
civil law does not hinder the illegality of the criminal
law, which can be regulated by the crime of forced
transaction. Article 12 of the Supreme People’s Court
Provisions on the Law Application in the Trial of
Private Lending Cases provides that “A private loan
contract does not be certainly null and void if the
borrower or lender’s lending behavior is suspected
to be a crime, or if a judgment has already taken
effect determines that it constitutes a crime, and the
parties bring a civil lawsuit.” Therefore, there is no
contradiction between the validity of the contract
caused by forced transaction and the crime of the act,
and the elimination of the right of revocation does
not affect the establishment of the crime of forced
transaction.

This not only means that the legal effect should
not be used as the criterion for judging the illegality
of an act, but also that the application of one of the
two laws should not be sacrificed when the criminal
law and civil law appear to be in conflict.* If only the
revocable system of civil law is applied without the
application of criminal law, the person who carries
out the coercive act will be lucky thinking that even
if the party claims the right to the court, the court
will only revoke the act and return the interests
obtained to the party, and there is no room for the
perpetrator to damage the interests, which may lead
to the proliferation of coercive acts in practice.

If only the criminal law is applied for regulation,
the perpetrator is only punished by fixed-term
imprisonment or criminal detention and fined
when the criminal norms are involved in forced
transactions, and the loss of the interests of the
coerced person is not filled, which is not conducive
to the protection of the victim ‘s property rights
and interests. Applying civil law and criminal law
to remedy at the same time is not only conducive to
the general preventive purpose of deterring ordinary
people from implementing forced transactions and
the special preventive purpose of punishing criminals,
but also can effectively safeguard the legitimate
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property interests of the parties and carry out civil
secondary remedy on a criminal basis.

Therefore, when individual private rights and
social welfare suffer damage at the same time, it is
necessary to regulated with civil law and criminal
law to deny the substantive legitimacy of civil
juristic acts under duress at the legal level after the
elimination of the right of revocation, and make it
establish the crime of forced transaction, which is
more conducive to the comprehensive protection of
the legitimate rights and interests of the parties and
social transaction order.

3.2. The right of revocation has not been
eliminated does not influence the establishment
of the crime of forced transactions

For the protection of personal interests, the
civil law gives the party under duress the right of
revocation to decide the effectiveness of the coercion.
Since the needs of social and economic development
make the coerced person unable to sleep on the power
forever, so the right of revocation will be eliminated if
the coerced person exercises the right of revocation,
the validity or invalidity of the civil juristic act does
not affect the establishment of the crime of forced
transaction.

However, if the parties have not yet decided
whether to exercise the right of revocation within
the statutory scheduled period, the effect of the act
is still unclear, but it does not mean that the civil
juristic act is invalid, and the contract that forces the
transaction at this time can be said to be “effective”
to some extent. When in the revocable state, the civil
illegality does not affect the determination of the
criminal illegality, even if the contract is recognized
as valid, which prevents is the illegal of the validity
of the contract rather than the violation of the forced
transaction itself.

Not exercising the right of revocation in the
scheduled period is mistake to convert the factors that
affect the validity of the contract into the criteria that
affect the judgment of the illegality of the contract,
that is, the scheduled period has retrospective effect
on the evaluation of illegality. But the law does not
have retroactivity is “the basic guarantee of the
stability of the law and the people’s trust interests,
and therefore an indispensable and important
connotation of the modern rule of law principle”.*

The judgment of the illegality of the forced
transaction itself depends on whether the coerced
person exercises the right of revocation during the
exclusion period, which undoubtedly violates this
legal principle. The forced transaction reaches severity

' Wen Xing-jian. Research on the Way to Solve the Entity Problem of Criminal and Civil Cross — Based on the "Shuai Ying
Fraud Insurance Case” // Criminal Law Review. 2019 (1). P. 656.
22 Yang Deng-feng. The retroactivity of Civil and Administrative Judicial Interpretations // Chinese Journal of Law. 2007 (2).

P. 63.
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so that it is regulated by criminal law has nothing to
do with whether the act is in a revocable state.

And fundamentally, the civil juristic act in the
revocable state and the civil juristic act eliminated by
the revocable right are essentially the same, which is
a state of validity that the law gives legal and effective
status to the illegal act. Starting from the act of forced
transaction itself, the civil law also holds a negative
attitude towards it, giving the parties the right to
choose the legal effect independently just in order
to maintain the safety and order of the transaction,
but prior to this, it is not invalid.

On the one hand, the crime of forced transaction
in criminal law punishes the behavior of forced
transaction in order to maintain the order of social
transaction, and on the other hand, its to prevent
the recurrence of such behavior. If only the forced
transaction with the elimination of the right of
revocation is regulated by criminal law, and believe
that the illegality of the forced transaction itself is
denied just because the parties have not yet chosen
whether to exercise the cancellation right after the
implementation of the forced transaction, it will
undoubtedly seriously limit the scope of criminal
law regulation, and make the premise of whether
the criminal law punishes the criminal is based on
the free will of the parties, which will make a result
that more people can use this as an excuse to commit
crimes and evade legal investigation.

What’s more, since the maximum scheduled
period of the coerced act is one year, it is impossible
to carry out criminal investigation of the coerced act
when the ultimate effect of the coerced act is in the
state of “pending”, which will lead to the failure of
timely and effective investigation and prosecution of
the case involving the crime of coerced transaction
and resulting in the waste of judicial resources.”

Even from the perspective of infringed legal
interests, because the emphasis and purpose of civil
law and criminal law is different, the abstract social
legal interests should be maintained even if the
specific interests damage are filled in, and there is
no conflict in remedying it from two legal fields. As
long as the actor implements the fact of coercing the
counterpart to trade, whether the coerced person
exercises the right of revocation through the civil
legal system or not, it will not affect the illegality of
the act, that is, it does not affect the establishment of
the crime of forced transaction.

It is necessary to explain that the establishment
of the crime of forced transaction does not mean the
criminal responsibility of the perpetrator. Regardless
of the current popular three-class crime constitution
theory of German criminal law and Japanese criminal
law or the traditional four-element crime constitution
theory in China, there are other possibilities to cut off
the criminal responsibility of the perpetrator even if
the criminal behavior conforms to the form of crime
constitution elements. There is a typical hierarchical
relationship between illegality and responsibility.
Illegality exists independently of responsibility. It only
establishes the crime of forced transaction in the sense
of criminal law regulation, which does not mean the
exact criminal responsibility of the perpetrator.

Conclusion

The law gives the coerced parties the right of choice
based on the need for balance of comprehensive
interests. However, no matter the coerced civil juristic
act eliminated by the right of revocation or a coerced
civil juristic act in a revocable state, it is essentially
a state of effectiveness in which the law gives legal
and effective status to the illegal act. Although it is
effective and legal in form, it does not mean that it is
legal in nature. Forced transactions within the scope
of criminal and civilian regulation violate the will
freedom of the parties, destroy the fair market trading
order and the personal rights and property rights of
the parties, which is actually the embodiment of
lawless law and the negative evaluation from the
criminal law and civil law.

Therefore, the civil law entrusting the parties with
the right to cancel and the criminal law establishing
the crime of forced transaction for forced transaction
do not violate the unity of legal order and the modesty
of criminal law, but also reflect the reform of the
judicial procedure trial principle of criminal procedure
prior to civil procedure, and they can be parallel.
Starting from the actual judicial practice of the crime
of forced transaction and the revocable civil juristic
act, it is more helpful to fundamentally understand
the overlapping and competing relationship between
them. The forced transaction behavior of the
cross-competing parts in the scope of criminal and
civil regulation can establish the crime of forced
transaction while applying the revocable system.

2 Wang Zhi-xiang. On the Relationship between the Exercise of the Right to Cancel Civil Legal Acts under Duress and the
Establishment of the Crime of Forced Transaction // Journal of Law Application. 2023 (3). P. 63.
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