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Abstract. According to the characteristics and current situation of the crimes of infringing intellectual
property rights, as well as the purpose and value of occupational prohibition, the occupational prohibi-
tion should be paid more attention and applied more generally in such crimes to overcome the current
dilemma. When applying the occupational prohibition, we need to grasp the three basic principles of
applicability, necessity and proportionality. We should focus on examining the relationship between
the crime of infringing on intellectual property rights and the actor’s occupation, that is, whether the
crime was committed by taking advantage of the actor’s occupation or the crime was committed in
violation of the specific obligations required by the actor’s occupation.
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Article: 37A of the Chinese criminal lawstipulates:
“Whoever is given a penalty due to a crime com-
mitted by taking advantage of his or her profession or
a crime committed in violation of the specific obliga-
tions required by his or her profession may be prohib-
ited by the people’s court from engaging in the rele-
vant profession for three to five years from the date
when the penalty ends or the date when the person

is released on parole in light of the circumstances of
the crime committed and the need for preventing the
commission of any other crime.” Article 38 and Article
72 of the Chinese criminal law stipulate:a convict sen-
tenced to control, or When probation is announced,
the convict may also be prohibited from engaging in
certain activities.The establishment of occupational
prohibition will promote the realization of penalty

HOHKuP



effect, reduce judicial costs, and deprive criminals’
abilities of committing crimes again. According to the
characteristics and current situation of the crime of in-
fringing intellectual property rights, the occupational
prohibition should be paid more attention and applied
more generally in this kind of crime.

1. The necessity of the occupational
prohibition applied in the crimes of
infringing on intellectual property rights

First, the regulations about the occupational prohibition
of the illegal actions of the encroachment upon
intellectual property in administrative law is not
comprehensive, nor are these regulations forbid to en-
gage in occupations with low thresholds. For example,
most of the offenders who had counterfeited registered
trademarks do not have legitimate employment so that
they will not be deprived of occupational qualifications
by administrations and can be only punished by the
occupational prohibition in criminal law.

Second, no matter from the point of view of the
deterrence to the public or the enforceability of the
applicable methods, the occupational prohibition in
criminal law is better for achieving the preventive
effect. As an example, under the Chinese company
law, a perpetrator who had committed a crime of in-
fringing on business secrets is not allowed to serve
as a company executive when the enforcement of his
penalty was less than five years; but except for the
dismission, there will be no punishment even if the
perpetrator violates the regulation. However, there
will be a different result where the occupational pro-
hibition in criminal law was applied, an illegal prac-
titioner will get administrative punishment and even
can be judged as a criminal.

Third, in criminal law, the regulations about occu-
pational prohibition are more targeted and compre-
hensive. For instance, in accordance with the Chinese
company law, a criminal who had infringed business
secrets will be only prohibited from serving as a di-
rector, supervisor or senior executive of the company.
But if the occupational prohibition was prohibited,
the criminal will not be able to continue to engage in
this field whatever his identity is.

Fourth, from the perspective of applied proce-
dures, since occupational prohibition was formu-
lated by people’s court in accordance with judicial
procedures, it has higher neutrality, authority and
transparency and can be more effectively supervised
and redressed.

2. Basic principles of the application
of occupational prohibition

The principle of suitability in German law can be used
for reference, which means that we can define it as
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the basis of a justified and legitimate security measure
which consists of the occupational prohibition.
Principle of suitability mainly consists of three parts:
applicability, necessity and proportionality.

2.1. Principle of applicability

If the perpetrator’s personal danger is high, then
the possibility of implementing crimes related to oc-
cupation in the future is also extremely high, then
a punishment with occupational prohibition will
match the principle of applicability properly. For ex-
ample, Fan Zengke, a man once committed a crime of
selling illegally manufactured registered trademarks.
After releasing from prison, he committed the same
act, which indicates that he was so familiar with the
criminal chain from illegally printing to selling ille-
gally manufactured trademarks that he has many
conveniences of committing such crimes, which also
means the personal danger of him is also very high.
He should be occupationally prohibited.

2.2. Principle of necessity

The perpetrator’s possibility of committing related
crimes again should be emphatically considered into
the judgement with occupational prohibition. In the
case of "Hu Xiaochun’s encroachment upon Copyright",
the defendant sold some infringing illegal publications
for one and a half years, with a total of more than
40,000 copies, the amount of illegal operations was
more than 1.35 million yuan. The defendant has been
committing crimes for a long time and making it as his
only occupation. It is not difficult to conjecture that he
is very likely to continue this kind of tort in the future.
And it is necessary to prohibit him from the operating
activities of publications for a certain period of time.

2.3. Principle of proportionality

For the criminals of infringing upon intellectual
property rights who were sentenced to less than three
years in prison, criminal detention, single fines or
probation, in order to avoid increasing the burden of
their future life, the occupational prohibition shall
not be added to. In addition, the scope of occupation-
al prohibition should be limited to the scope of the
occupational activities in which the related crimes
may occur. For example, if one produces or process-
es a kind of dumpling with counterfeit brand and
constitutes the crime of counterfeiting the registered
trademark, the court only needs to prohibit him from
engaging in the operating activities such as the dump-
ling’s production, processing and sales. And it is not
necessary to expand the scope to all food industries.

3. The identification of crimes
of infringing on intellectual property
rights and occupational relevance

Under the Criminal Law, the precondition for
the perpetrator to be sentenced to occupational
prohibition is the correlation between crime and
his occupation, which assumes taking advantage
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of occupational convenience to commit crimes, or
committing crimes that violate particular obligation
of professional requirements. In the identification of
crimes of infringing on intellectual property rights
and occupational relevance, the following issues need
more attention:

3.1. The concept and scope of occupation

Occupation should be understood as a kind of
work which based on one’s social status, continuing
and repeating to maintain his social life, it is com-
pliant with the requirements of division of labor in
society and is an important means of subsistence. It
includes both full-time job and part-time job, legiti-
mate and illegal works. For instance, someone who
works in the company during the day and operates
a bookstore to sell the encroaching repetitions in the
night, his part-time operating activities are also a part
of his occupations.

3.2. The essential relationships between behav-
ior and occupation

Perpetrator’s behavior must have an internal and
close relation to the occupational requirements and
characteristics, not just for the platform, convenienc-

es and opportunities provided by the occupation.
For example, Li and Cai run a store whose business
mainly consists of hair and beauty supplies, they
purchased 5,000 counterfeit “Philips” hair clippers
and sold these clippers online, the amount they had
earned up to 125,000 yuan. Obviously, there is no rel-
evance between their behavior of selling commodities
whose registered trademark is counterfeit and their
management behavior. So the judge should prohibit
these two defendants from engaging in the related
operation online, not prohibit them from engaging
in the operation of the beauty and hair store.

3.3. The facticity of occupation

The perpetrator’s occupation must be real, it can’t
be false, counterfeit or subjectively imaged, but this
doesn’t mean that it must meet all the qualifications
required by law. However, if one does not have a busi-
ness license and still produce and sell foods whose
registered trademarks are counterfeit for a long time,
then he should be judged as “using occupational con-
venience” and can be sentenced to be prohibited from
engaging in the production and operation of relevant
foods.
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